Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


U.L. 

■ftncs 


I  i 


I 


i 

•  1 


■  I 


w 


RELATING  TO 


THE      POOR. 


B  y 


FRjfNCIS   CONSTy  Esq^ 


IN   TWO   VOLUMES, 
VOL.    II. 


DECISIONS 

OF    THE 

Court  of  Hing's;  Send^* 

UPON    THE 

LAWS 

RELATING  TO 

THE      POOR. 


ORIGINALLY   PUBLISHED 

By  EDMUND  BOTT,  Esq^ 

OF    THE    INNER    T£MPLE»    BARRISTER    AT   LAW. 


NOW  RBVISBDjCORRECTEDy  AND  CONSIDERABLY  ENLARCEI|| 

WITH   TABLES   OP   THE   CASES; 
AMD    A 

COMPLETE  DIGEST  OF  THE  PRINCIPAL  MATTERS} 

THE    THIRD    EDITION; 

IN  WHICH 

The  Statutes  ;  the  reported  Decisions,  from  the  Reign  of 
Queen  Elizabeth  to  Micbatbnas  ^erm  the  Thirty- 
Third  OP  George  the  Third;  ^nd  many  Cases 
ne*vcr  before  publijhed  upon  this  Sabjed»  are  properly  arranged  ; 
and  the  whole  Syflem  of  the  Poor  Laws  placed  in  a  clear 
and  perfpicuous  Point  of  View  ;! 

By  FRANCIS  CONST,  Escj. 

OP  the  middle  temple,  barrister  at  law. 


IN    TWO    VOLUMES. 
VOL.    IL 


LONDON:, 

PRINTEP   FOR   WHIELDON   AND   BUTTERWORTH, 

FLEET-STREETf 

^793- 


oi-=/^ 


DECISIONS 

OF    THE 

Court  of  Htng's;  Benc]^« 

UPON   THE 

A       W       S 

RELATING  TO 

THE     POOR. 


ORIGINALI.Y   PUBLISHED 

By  EDMUND  BOTT,  Esq. 

OF   THE    INNER   TEMPLB*   BARRISTER    AT    LAW, 


NOW  R£VIS£D>CORRECTE0»AN0  CONSIDERABLY  ENLARGED; 

WITH   TABLES   OF   THE   CASES; 
AMB    A 

COMPLETE  DIGEST  OF  THE  PRINCIPAL  MATTERS ) 

THE    THIRD    EDITIONj 

IN    WHICH 

The  Statutes  ;  the  reported  Decisions^  from  the  Reign  of 
Queen  Elizabeth  to  Michaelmas  Term  the  Thirty- 
l^HiRD  OF  George  the  Third;  and  many  Cases 
Kc-jtr  before  puhlijbed  VL^on  this  Subjcdt,  are  properly  arranged  ; 
and  the  whole  b'yftem  of  the  Poor  Laws  placed  in  a  clear 
and  perfpicuons  Point  of  View ; 

By  FRANCIS  CONST,   Esq^ 

O?  THE   MIDDLE   TEMPLE,   BARRISTER    AT    LAW, 


IN    TWO    VOLUMES. 
VOL.    IL 
PART    II. 


LONDON: 

PRINTED  FOR   WHIELDON   AND  BUTTSRWORTH, 

FLEET-STREET. 


1793' 


DECISIONS 

OF    THE 

Court  of  MxiQS  Benc]^» 

UPON    THE 

A       W       S 

RELATING  TO 

THE      POOR. 


OKIGINALLY    PUBLISHED 

By  EDMUND  SOTT,   Eso- 

OP     THB    INNER.    TBMPLE»    BARRISTBR    AT    LAW. 

llOWlt.BVIS£D,CO^RICT£D,  AND  CONSIDERABLY  BNLARGBD; 

WITH    TABLES   OF    THE    CASES; 
AND    A 

COMPLETE  DIGEST  OF  THE  PRINCIPAL  MATTERS  | 

THE    THIRD    EDITION; 

The  Statutes  ;  the  reported  Decisions,  from  the  Reign  of 
QuEE'N  Elizabeth  to  Michaelmas  Ttrm  the  Thirty- 
1'hird  of  George  the  Third;  and  many  Casbb 
never  hefcre  puhliJheefM^iiT\  this  Subjedl,  arc  properly  arranged  ; 
snd  the  whole  Syflem  of  the  Poor  Laws  placed  in  a  clear 
and  perfpicuous  Point  of  View  ; 

By  FRANCIS  CONSTy   Esq. 

OK    IHE    middle    TEMPKR,    BARRISTER    AT    LAW. 


IN    TWO    VOLUMES, 

VOL.     II. 

PART    HI. 


LONDON: 

PRINTED   FOR   WHIELDON    AND    BUTTERWORTH, 

FLEET-STREET. 


I793r 


TABLE  or  REFERENCE 

FRbH    THt 

PA.GES    IN  THE  FORMER  EDITION 

t  O    TH* 

PAGES    IN   THE    PRESENT  EDITION. 


1   UiliOQ.          \ 

In  Die  prctcm 

l.,l,to.„| 

In  tht  prelenll 

Edition. 

Ed  .(Ion. 

E,.„on.      I 

\r^    n.    1 

I'lgfl      PI. 

P..?e 

PI. 

__    P.«e 

PI 

1      t     }    S.eT«»LEoF 
llO      VKtFI».CI,lo 

IjO    1  the  FiriiVohiaK. 

i:,6^ 

247 

itcobcluufid  ^24 

649 

P137  248 

I'3*  1=49 

-      -     - 

681 

599 

[Ul     220 

liEo  be  found 

I 

2 

,■39  l^SO 

-     .     - 

214 

234 

113     121 

-       -      - 

4 

8 

|I39  ;2i;i 

167 

203 

il2j     222 

-      -      - 

3 

J 

■39 

252 

-     -     - 

6S4 

602 

113    223 

-      -      - 

2 

3 

■40 

253  '  -    -    -Ijio 

449 

il23   214 

-      -      - 

3 

7 

254) 

SeeTABLt  or 

123    22« 
,124    226 

4 

9 

to 

RcF^RENCEItO 

-      _      - 

4 

10 

324^ 

the  FLit  Volume. 

fH  |"7 

_      .      - 

5 

12 

178 

324 

-      -      - 

579 

5-8 

124  228 

_      _      . 

7 

18 

''5 

^2! 

-      -      - 

570 

509 

125  229 

_      _      - 

9 

22 

178 

-      -      - 

5" 

5"9 

..26  [230 

-      _      - 

9 

23 

'79 

327 

-      -      - 

584 

523 
526 

1.27  231 

.      _      _ 

702 

^'1 
618 

■79 

328 

3S8 

127  232 

-      _      . 

702 

180 

329 

-      -      - 

58S 

527 

.'■«  [■'33 

-    -     -  7''3 

620 

182 

330 

-      -      - 

5-14 

475 

III  ,234 

-     -     -    omitted 

182 

33  ■ 

:■■'»  4s 

-     -     -  704  |6a, 

182 

332 

-      -      - 

'^' 

498 

1129  230 

-     -     -:714£3° 

182 

333 

-      -      - 

561 

499 

i'io  =37 

7"+|63> 

i'P 

334 

-      -      - 

? 

494 

i'r>  '3H 

-  -  -  b'S  ,633 

■83 

33S 

-      -      - 

SCO 

''i'   2,19 

7'S.?3+ 

:  :  '-dp 

.83 

336 

563 

501 

1132  240 

,83 

337 

-      '      -. 

SS9 

495 

«JJ  241 

>B3 

338 

-      -      - 

563 

S03 

!u,3  242 

,7«t   6+0 

\<'3  ,319 

564 

504 

13-!  543 

-     -    -  608  '542 

■«3  34» 

-      -      - 

5y 

I0? 

''3>  Hi 

-     -     -     omitted 

l'B4  |34" 

-      -      - 

'5^ 

m  !«s 

-     -     -  7^0  1^39 

.66  1342 

-      -      - 

560 

497 

V  H<> 

733 

648     1 

■186 

343 

-      -      - 

602 

537 

A  TABLE  OF  REFERENCE,  &c. 


[n  ilic  (ormei                       | 

.«f..i.„.l 

In  ifie  lernic. 

in  the  picfcnt 

Eduion. 

1 

Edition. 

Edition. 

EdiiioD, 

Pa»     PI. 

P>^e     PI. 

Pjge     PI, 
205^390" 

P.jt     PI. 

776720" 

1 86    344 

110  be  found 

v 

=3 

ls(Dbef»und 

■87    345 

517 

S49 

205    391 

77i'7"9 
776,721 

18S  1546 

-       -       - 

J03 

S39 

205    392 

189  I347 

605 

540 

20!    393 

-      -      - 

773:710 

189 

48 

607 

541 

205  :394 

190 

+9 

-       -      - 

205  !395 

... 

777l7i3 

191 

SO 

-       .      - 

755 

563 

206  1396 

_      .      - 

772  705 

191 

51 

2o5  !397 

... 

780,727 

191 

52 

-       -       - 

757 

569 

206  ,398 

-      .      _ 

7^01728 

19a 

S3 

-       -      - 

757 

670 

207   399 

... 

780 

729 

191 

iS4 

-      -       - 

758 

672 

208   400 

... 

796 

744 

192 

?S5 

782 

733 

2o3  401 

... 

7S7 

668 

■93 

«<> 

760 

676 

208   402 

-      _      . 

758 

?Ii 

'93 

357 

761 

M^'i 

109  403 

799 

193 

358 

761 

'77 

211     404 

.      .      . 

,,;6 

743 

■93 

3S9 

-       -       ' 

75, 

677 

2  12     405 

... 

797 

745 

■93 

360 

-       -       •     28s 

295 

2  12    '456 

797 

747 

194 

36, 

:  :  :p 

681 

212   I407 

-      -      - 

826 

788 

■95 

362 

6,2 

2125408 

S30 

794 

■95 

353 

-     -     -  !77S 

7"9 

213    409 

832 

800 

■95 

3^4 

-     -     -   765 

(>89 

213    410 

-      -      - 

832 

8,0 

?4 

3^5 

,63 

684 

2^3  k^i 

83^ 

797 

366 

764 

(.86 

213  1412 

-      -      . 

83  ■ 

798 

■  90 

367 

-     -    -  :7f'3 

6«3 

"■3  4^3 

... 

83  ■ 

'il 

,,6 

308 

-     -    -1,60 

693 

214  414 

... 

S.3S 

,98 

3^'9 

'707 

6y4 

214  415 
214  416 

... 

834 

806 

198  1370 

i7''7 

69s 

-      -      - 

834 

807 

1,8 

371 

-     -     -  !7l'8 

697 

214  417 

-      -      - 

83s 

809 

198 

3/2 

764 

(18S 

2isi4>a; 

Ssi 

810 

,98 

373 

.     _     - 

71,8 

,00 

216419.-  .  - 

838 

8ia 

■99 

5'4 

-     .     - 

7f>9 

701 

217  420   -   -   - 

834 

80s 

200 

37S 

-     -■    -  1766 

% 

217  ,421     -     -     . 

83J 

noteb. 

201 

376 

775 

ai7  1422     -    -     - 

83« 

Sit 

201 

377 

775 

7'5 

217 

423      -      -      - 

823 

78. 

201 

378 

IH 

690 

2l8 

424      ..      - 

824 

784 

202 

379 

781 

730 

218 

425 
426 

sj.? 

782 

202 

380 

... 

778 

724 

219 

-      -      . 

824 

lli 

203 

381 

774 

/■3| 

519 

427 

... 

2"i 

>!' 

103 

382 

772 

705, 

119 

+28 

825 

786 

203 

3S3 

.     .     - 

77>    J707 

220 

429 

... 

7Si 

669 

203 

384 

772     706 

220 

4.10 

.      _      - 

66; 

586 

203 

3^5 

... 

773   i708 

220 

430 

-      -      _ 

846 

829 
438 

204 

386 

.     .     . 

773 

709 

220 

43' 

.      -      - 

49; 

204 

387 

.     .     - 

774 

712 

220 

43' 

82; 

% 

204 

38S 

... 

775 

716 

221    '43a 

... 

826 

204 

3S5 

-     -     - 

764 

688 

221 

433 

-      -      - 

82S 

792 

A  TABLE  OF  REFERENCE,  &c. 


In  the  prefent 
Editioa. 

Paw    PI. 


«4 
^^ 

^37 

•39 
40 
41 
42 

43 
44 

ti 

47 
48 

49 

50 

5> 

5* 

S3    - 

54 

57 
57 
58 

61 
62 

64 

65 
66 

66 

67 
68 

69 

70 

71 
72 

73 
74 

II 

7'7 


Is  to  be  found 


841 
841 
841 
841 
842 

843 
844 

844 

845 

844 

844 
826 

845 

8S3 
862 

853 
862 

854 
8^6 

808 

809 

846 

810 
767 
806 
810 


103 

813 
830 

815 
816 

778 

807 

792 

792 

7b9 

793 
867 

868 

868 

S70 

»9 
30 

33 


816 
817 
818 
819 
821 
822 
823 
824 
826 
825 
825 

789 
827 

831 

8dO 

833 
841 

834 

858 

762 
828 

764 
696 

759 
765 
»39 

769 

794 
770 

7'' 
724 

756 

738 

743 

740 

845 
847 

849 

854 

37 

If 


In  the  former 
Edition. 

Pige      PI. 


In  the  prefenil 
Edition.      | 

Pate  PI. 


251  478 
251  479 

251  480 

253  481 
253:481 
253  482 

^53  483 
253  484 

253  485 

254  486 

^54  487 
254  488 

254  489 

254  489 

255  490 

255  491 

256  492 

256  493 

256  494 

257  495 

258  496 

258  496 

258  497 

258  497 

259  498 

259  499 

260  500 

261  501 

261  502 

262  503 
26^  504 
260  505 
266  506 
266  507 
266  508 

266  509 
=  267  510 

267  ^11 
'268  512 
•269  513 

269  514 
'269  515 
1270  516 

270  517 

271  si-i 
271 1  5191-  -  - 

2 


Page 

Is  to  be  found  I    02  rn 

33  ^2 

25  51 

I  I 

14  2< 

19  •  3I 

15  3^ 

21  42 

402  420 

20  39 

20  40 

21  41 

»5  32 

22  44 

23  47 

31  57 

23  47 

32  60 

33  62 
36  64 

629  559 

24  48 
128  166 

24  49 

25  50 


94  126 

40  67 

42  7c 

48  74 

493  43: 

317  3i( 

490  428 

491  429 

491  429 

492  43 » 

318  319 

339  332 

341  333 

380  362 

416  38 

417  381 

405  373 

390  363 

I391  364 


TABLE 


OF      THE 


DIVISIONS  OF  THE  SECOND  VOLUME. 


CHAPTER  THE    FIRST. 

SETTLEMENT   BY    BIRTH. 

Pages 
|.    SETTLEMENT  of  baflards,      -  -       I  to   12 

2.  SetthmnU  of  legitimate  cbildrenj        -     la  —  19 


CHAPTER  THE   SECOND. 

SETTLEMENT  BY  PARENTAGE. 

I.  BjfettUment  of  the  father,  -     19  —  29 

a.  Bjfettlement  ofTWL  mqther,  -     29  —  42^ 

3.  Of  tmancipatimt  -  -  t    4a  ~  65 


t4  CHAP- 


A    TABLE    OF    THE 


CHAPTER.   THE   THIRD. 

SETTLEMENT    B?   MAKRIACE. 

Pages 

%.  The  marrlage^aff^  -  -  -     65  to     73 

%•  Of  the  marriage  \  and  the  evidrnqe  ^- 

ceffary  to  prove  it^  -  *     ?3  "*     93 

3.  Of  the  wife's  fettlement   in  right  of  the 

HUSBAND,  -  -  *•     93  '"     94 

4.  Of  the  wife^sfettJement  in  her  own  right^        94  —  lo:i 

5.  0/ the  removal  of  THE  vriFMy  "  X02  —  1x9 


CHAPTER  THE   FOURT^H, 

SBTTLBMEI^t   BY   NOTICE    AND   RESIDENCE, 

i.  Thefiatuteiy  r  ^  •-  1^9  — ^  '21 

^.  Tif^Ao  w^jp  deliver  notice  of  refidence^  ^  121  —  124 

3.  Of  the  kind  of  notice  necejfary^  -  124  --  I28 

4.  Of  tie  riui^ati4  WiK»^^^  of  refiftencji  ;    1^8^-  134 
^.  Of  perfons  irremovcable^  •  •134—143 


CHAPTER   THE   F^FTH, 

lETTLEMENT  BY  RENTING   A   l^N^IUIIT, 

I.  Iheftatutesj  -  -  -  143  —  144 

%*  The  kind  of  tenement  J  •  •         -  144  —  165 

3t  ^fiihfjfpeciei  of  tenure^         r  •«.  -  165  —  182 

4*  0/ Yi^  f/a/v^  of  the  tenement,  •        «  1 82  *-  204 

S-Of 


DIVISIONS  OF  THE  SECOND  VOLUME. 

Pages 

5.  Of  the  TEK^ /or  wblcb  the  tenement  may  be 

takefij,        -  -  ^      '     ^  20^  —  20Jf 

6.  Of  therejidence  neceQavy^        7         >•         -   207  -.-^  2M 
Jf.  OftbcUking^eccJfatytoavQi^acertificqU^    ?H  ^*  *.^9 

CHAPTER   THE   SIXTH. 

#  * 

or   SETTLEMENT   BY   PUBLIC   TAXES. 

1.  Thejiatutesj  r        .         ^  •     219  »•  290 

2.  Cy  ^i^  kind  efpnfiSy  •  -     220  —  226 

3.  Of  ib^  i^effment  and  payment  y       *        «    226  -^  28| 

CHAPTER  THE  SEVENTH, 

»TTf EMENT  3Y  «BR.VllfO  AN  OFPlCfl*. 

|.  TbeflatuteSf  m  ^        ^    281  —  28| 

2.  OfthtofFiQE  andtheAf?OiiiT^^^T  toit^  281  —  3iO 
J.  Qf fi'f  TIME  and^hAQt^of/ervitu  fkftj^^^q  --'^S'J 

■  •      •       *  .  -^ 

CHAPTER  THE    EIGHTR 

V 

SETTLEMENT  BY  HIRING   AND  SERVICE. 

I,  Thejtafutes^        ^         -           -  "  3'S  —  3^7 

?"  Ofperfinswbomayiibir^dasfervffnts^m  317  —  32$ 

^  Of  tbt.  contra^  j/*  biring,           •%  •»  326  —  335 

^  Of  general  biring,                .  -  335;  ..  3j^5 

J.  Of  particular  or fpecial^irings^        %  n  359  t-  389 

y»  Of^u^omary  biringSf        ?           •  •  389  —  405 

^.  Qfretrofpeaive  birings^            m  -  405  —  41X 


A    TABLE    OF    THE 

Pages. 

8.  Of  conditional  hiring^        *-  -  -  411  —  415 

g.  Of  fever  al  hirings^  •  -  415  —  454 

io.  Of fervice  in  different  places  J         -  -  454  —  485 

It.  Of fervice  with  different  MASTERS^  -  485  —  490 

12.  Of  marriage  during  fervice^         -      «  -  490^  —  49Z 

13.  Of  ahfencefrom  thefervice^         -  -  492  —  539 

14.  Eviitfncepfhirifpgandfervice^         -  -  539  —  543 


CHAPTER    THE    NINTH. 

^ETTiEMENT    BY    APPRENTICESHIP. 


» «• 


1.  Tbeftatuta,               -         '  ^             -  543  —  544 

2.  0/the  binding  necefjary  to  gain  afettk- 

went,               n                 -                -  544  -  558 

3.  Of  the  TlMZ  offervicey             «             -  ccS  —  560 

4.  OftlnfhAoiE,off6rvieef         ^      >          r  56.O  —  570 

C  Ofdicbarging  the  indentures ^          -         -  570  —  578 

6,  C/*  iinding  ^0  one  majier  and  fervice  to 

another^            -                  -            -  578  —  602 

Jr.  Of  appnttticejbip  under  eeriiftcate^            -  602  —  614 

|[.  Evidence  of  apprenttcejhip^        t             -  614  —  623 

CHAPTER  THE   TENTH. 

SETTLEMENT    BY   ESTATE. 

I.  Thejlatute^.                    *               -          -  623  —  623 

•  a.  Of  the  kind  of  ejlate^           •          -        [.  6?^  ..  664 

3.  Ofthevalueoftheejiate^               •           •  664  —  674 

4*  Of  the  refidence  neceffary^             .              -  674  —  681 

r 

5.  Of  etrtifitated perfoHSi            '  u               ;  68l  ~  697 
^  CHAP- 


• 


DIVISIONS  OF  THE  SECOND  VOLUME, 


CHAPTER  THE  ELEVENTH, 

OF    CERTIFICATES. 

Pages. 

1.  Thijiatutes^  -  -  -     697  —  70a 

2.  Theformandmanner  of  granting  certificates^  702  -•713 

3.  Of  the  effe£i  of  certificate  5  y         -  t     7l3  —  733 
4«  Continuance  and  determination  of  certificates^  733  -*  753 


CHAPTER  THE  TWELFTH. 

REMOVAI.   PF   THE   POOR, 

1.  Tbeftatutes^                -                .  -  753  —  755 

2.  7^  tf«/A^r//y  ^ THE  JUSTICES,  ^  755   —   76© 

3.  Tbejijle  of  the  juflices^         .         -  .  760  —  763 

4.  7>&^  complaint  to  he  made^             -  -  763  —  767 

5.  The  examination^             -            -  -  767  —  772 

6.  The  adjudication^            «*             •  •  772  —  780 

7.  The  direction  of  the  9rder^          -^  -  780  —  781 

8.  Hefcription  of  the  parties ^              *  •  781  —  782 

9.  Of  paffesy                .             -  -  782  —  792 

10.   Of  returning  after  removal^          -  -  792  —  796 

J 1 .   0/  ordirs  unappealed  from^         -  -  796  —  807 

12.  Of  rm^ivals  after  appeal^          -  -  807  —  819 


CHAP- 


A    TABLE,    &c. 


CHAPTER  THE  THIRTEENTH. 

APPEAL   TO   THE   SESSIONS. 

Pages 

'  $.' ^ej^alutefj                 •:                 -         -  819  —  823 

%.Tbe  auibot  ity  of  the  fejjionsy         -             -  823  —  831 

5/  TVho  may  appeal^                 -                   -  831  —  832 

4.  Notice  of  appeal^                  -                    -  832  —  834 

5.  The  fejpons  to  which  appeal  muji  be  ma4^e J  834  f-  841 

6.  Of  aJpurnment^  .  •  ;  •  841  -^  845 
7-  Of  Jiating  fpecial  cafey  -  •  845  —  861 
^.  Of  fuperintindency  of  King* s  Hemhy      -  861  —  867 

•9r  Of  cojl^  and  charges^  ,•  ,♦     867  --869 

J9^  Qf  f^^if^tfriy  »";.':•     869-  -  871 


,"* 


« . 


APPEKDIX, 


^V  \Order  §f  re}nova!Jign$d  by  two  juftkesfepa- 

,    tately  is  ^lyjjoidabUp,  ^      -   -         -     87^  --^  &g6 

±9^  Renting  rf CJW5  with  libertyr  4q  feM  {bm^\  * 

gains  a  Jittlement y  -    '       -  -      875  —  857 

5>  jf  parf/^'Certificate  does  npt  extend  to  grand- 
^fhOdreni:     -        *  -  -     8^2' -  858 

mr  Servi^tf  thirteen  fJjeeh  ell^epfj^fvhh\  -    889  -^  8'59 


t  •• 


.   V 


INDEX 


INDEX 


TO      THE 


CAS      E      S 

IN  THE   SECOND  VOLUMfi- 


A. 

A  BBOTT'«  Langlcy  (The  King  againft\  125  —  163 

^^  Ackfcy  (The  King  ogainft)^  -  404  —  372 

Albrighton  tf^fliit^  Skipton,        .       •  •  761 — 078 

Alderton  againft  Felingtowe,             -  •810  —  765 

AUcannings  (The  King  iT^tf/iv^),        -  -  296  —  302 

Allendale  (The  King  againft),        -  -  321  —  32a 

AUhallows  (St.  01ave*s  againft)^  -  579  —  518 

All  Saints  (Peter  Church  agalnfi)^  -  551  —  487 

All  Saints  ( Walbourn  againft)^        «  -  561  —  499 

Almanbuiy  (The  King <7^fli^),  -  821  —  799 

Alton  (The  King  agatnft)^            -  -  382  —  356 

Alton  againjt  Elvetham,             -  -  46c  —  415 

Ampthill  (Bugden  Jftfi^)9               •  -  46 —    72 

Amner  (The  King  againft')^        -  -  825  —  787 

Amwell  (St.  John's  againftj^  -  167  —  203 

Axnwell  (YicnfoxAaga'tnft)^        •        -  -  214  —  225' 

Andover  (The  Y^mga^alnjijy          -  -  763  —  68a 

Angell  ("The  King  againft)^        -  -  792  —  739 

Anonymous  (Parentage)                 -  -  15  -—    30 

Anonymous  (Tenement),        -        •  -  152  —  192 

Anonymous  (Taxes),        -         -  -  220  —  245 

Anonymous  (Taxes),                -  -  221—^247 

Anonymous  (Hiring  and  Service),      -  -  218  —  318 

.Anonymous 


Index    to    cases.' 

Page.PlacUa. 

Anonymous  (Hiring  and  Service),  -  320  —  320 

Anonymous  (Apprentice),            -  -  54+  —  475 

Anonymous  (Apprentice),             -  -  563  —  502 

Anonymous  (Order  of  Removal),  -  760  —  676 

Anonymous  (Removal),              -  -  767  —  694 

Anonymous  (Removal),             -  -  774 — 713 

Anonymous  (Seffions),        ...  826 — 788 

Anonymous  (Scflions),                -  -  832  — -  800 

Anonymous  ,'Seflioi)s),         -             -  -  832  —  801 

Anonymous  (Sc/lioiisl,                 -  -  845  —  827 

Anonymous  (Seffions),        -            -  -  861  —  837 

Anthony  aga'm/t  Cardigan,             -  -  317  —  316 

Appotcns  againft  Dunlwell,          -  "93 ""  '^J 

Appotens  againft  Dunfwcl!,              -  -  95  —  '28 

Armley  (Bramley  againftj,                  -  -  22q  —  257 

Arunctel  (Bury  againft),         -        -  -  772  —  706 

AlhburloH  u^oi'm// 'Woodland,  -  202  —  226 

Afhbrittlc  againil  Wylcy,              -  -  625  — -  556 

Aihley  a^ainfi  Walfall.             -  -  252  —  274 

Alhton  {The  King  tigoh'ft,)            •  ~  454  ~   402 

AJhlon-kcynics  (The  King  agamjtj,  -  705  —  622 

Aftley  (  '  he  King  aga'inft),               -  -  lO  -—    25 

Atherton  (The  Kiiig<7_jii/w/'),         -  -  360 —  345 

Auftrcy  (Tlic  King  agahjt),        -  -  572  —  512 

Auftrcy  (The  King  nzainj't),              -  -  585  —  524 

Awxc againjt  Kc'vnham, "           -  -  173  —  sog 

Aynhoc  (The  King  aguln/i),            -  -  420  —  380 

Aythorpc-rocding  (The  King  againft),  -  94  —  126 

Aythorpo-rooding  ;Tiic  K.ing  againft),  -  634  —  563 


Bagworth  {TheKingtijo/VyiJ,        -  -  439 — 398 

Bagwortli  (The  King  againftj,         -  -  770  —  70a 

Baldwin  againft  Itl.ickmore,          -  -  793  —  740 

Bampton  (The  King  ojain/rA              -  ■  164  —  200 

Banbury  (The  K'mg  againft),  -  755  -—  663 

Bank-ncwton  (TheKingn^w.**//^,  -  318  —  319 

Barham  (Marfden  againji),              -  -  188  —  217 

Barley crof t  tf^ «;■';/(  Colcoverton,  -  702  —  618 
Barton- turfe 


INDEX      TO      CASES. 

Pagt.Placita. 

Barton-turfc  (The  King  againji)^     -  -  37  —    65 

Batli-eafton  (The  King  agamft)^         -  -  351  —  339 

Bath-eafton  (The  King  agamjtj^  -  472  —  41S 

Bearcroft  (Compton  ^gainftjy           -  -  81  —  117 

Beauclear  agairdt  Eaftwoodhey,           •         -  68  r  —  599 

Beccles  (The  King  aga'tnft)^         -  -  488  —  427 

Beckford  (Dumblcton  agalnftjy         -  •  42  —    69 

Bedwicb's  Cafe,             -             -  -  780  —  727 

Bedworth  againji  Fillonglcy,             -  -  175  —  210 

Benges  (The  King /j^a/w^  the  Inhabitants  of),  66  c  —  584 

Bcndcy  (The  King  againji)y         -  -  816  —  771 

Berkeiwell  (The  King^^a/Vj/r),         -  •  74  —  107 

Bcrkhamfteadfl'^tf/»//StMary,Nortlichurch,  36  —    64 
Berkhamileadtf/tf/;^St.  Mary,Northchurcb»629  —  559 

Berry  Pomroy  (Stoke  Fleming  agatnft)^  564  -—  504 

Bcrw'ick,  St.  John,  (The  King  againfi)^  -  341  —  333 

Birdebroke  (The  King  again/7}^        -  -  387  —  300 

Birdham  (Tht  King ogainjt) ^        -  -  741  —054 

Birmingham  (The  King  i7^^7/;^),         -  -  375  —  353 

Bilfdale  Kirkham  (The  King againfijj  199  —  224 

Bifliam  aga'mft  Cook,                -  -  284  —  290 

Bilhops  Hatneld  (The  King  agalnft)^  391  —  364 

Bifliops  Hatfield  a^alnft  St.  Peters,  *    458 409 

Biihops  Walton  (  The  Q^icen  agamft)^  810  —  762 

Bifhopfide  (The  King  againft)^        -  -  7 18  —  -  635 

Bifliopiide  (The  King  againjfi)^         -  -  603  —  539 

Bitton  (The  King  agai^tj^        -  -  637  —  566 

Blackmore  (Baldwyn  ogainft)^         -  -  793  —  740 

Blood  (The  King  againft)^            -  -  220  —  243 

Bodmin  againji  Warligen,         -         -  -  844.  —  825 

Bond  ^The  KingagaJn/i)^             f-  -  823  —  781 

Borcham  againft  Waltham,                 -  -  3  —      5 

Borough  of  Leeds  (The  King  ogainfi)^  781  —  730 

Boftock  againft  Leftwick,            -  -  185  —  214 

Bofton  (The  Y%^\ng  againft) ^             -  -  702  —  617 

Bofton  (Talbourn  againjt)^                 -  -  227  —  251 

Bourne  (Peak  againft)^                 -  -  285  —  295 

Bowling  (The  King  againft)^            -  -  25  —    50 

Bowling  againft  Bradford,          -  -  215  -—  238 

Bradcnham  ('ilic  King  againft)^  -  815  —   770 

Bradenham  (The  Kingagainft)j          -  -  861  —  839 

Bradrinch  (The  King /7P/7/«^),         -    .  -  347  •*— 330 

Bradninch  (The  K\ngagGinJt)y  -  594  —  532 

Biaitar^j*//////  Uflcy,               .         •  .  757—^^9 

Braddoa 


tKDEX      TO     CASES. 


Itradclait  {South  Cidhurj  a^ain/i)^ 
Bradclon  (South  Cadbury  againjt)^      - 
Bradftonc  (The  King  againft)^ 
Bradford  againji  Bowlings, 
Bramfhaw  (The  King againft)^ 
Bramley  again/t  Armlcjr,  - 

Brampton  (The  King  ajalnft)^        -* 
Brandon  (Wangford  agahft)^ 
Bray  (The  King  again/t)^  * 

Bray  (The  King ^^fli^/?). 
Bray  (Thfc  King  tf^^/15^),  - 

Brctford  ( Wichford  againft)j 
Brickhill  (The  King  againft), 
BridevVfll  {QlixVtivfft^ againji)^ 
Bridewell  againfl  Clerkenwell, . 
Bridgwater  (The  YiArxgagowft)^ 
Brightwcil  againjt  Wefthallcy, 
Broadhemburyf  The  King  againfi)^ ' 
Bromley  (Spitalfieids^i^tfi/f/?), 
Brungwyn  (The  King  tf^^/w//), 
Buckingham  (The  Queen  agahifl)^ 
Buckingham  (The  Queen  agnii:ft)^    - 
Buckington  againft  Shcpton  Bechamp, 
Buckland  Denhatn  (The  King  ogainft)^ 
Bucklebury  (The  King  againft  \ 
Bucklebury  (The  King  againft)^ 
Buckle rfbury  (The  King  agaifift)^ 
Budworth  (The  Queen  agair/I)j 
Bugden  againft  Ampthill, 
Bugden   (The  King  ^?^^/;*/?)i 
Burcott  ^ The  King  agoinji)^ 
Burgh  (The  King  againjt)^ 
Burlifcomb  againft  &imford  Peverell, 
Burnhatti  (Vzv^lct againft)^ 
Burton  and  Clavcly  (The  Cafes  of)> 
Burton  Bradftock  {The  King  agaififtjf 
Burwafh  (Suddlecomb  againft)^ 
Bury  againft  Arundel, 
Butfey  (  1  he  King  againft)  ^ 
Butley^  (The  King  againft}^        • 


Page.Placttd. 

846  —  Sii 
86t  —  838 

599  ~  S3S 
215  —  238 

432  —  200 

229  —  *isi 

^15  —  453 
29  —  s* 

717  —  636 
654  ...  834 

510  —  440 

417  —  386 

-  227  —  254 

560  ^..  497 

755  —  665 
279  -—  28^ 
417  —  387 

55 —  78 
796  -^..  744 

637  —  567 
123  ™  159 

726  —  644 

570  —  509 

371  —351 
770  --  702 

779  —  726 

26.-  53 

4...  9 

46—72 

718  —  637 
831  —  798 
8bo  -.^  836 
284  —  293 

494  ~  434 
12  —  27 

56s  -.  506 

773  —  7^*9 
772  —  706 

128  —  165 

147  --187 


Cafo 


INDEX     TO      CASES. 


C. 


Page.  Placitd. 

CafcofChriffsHofpital,            -  •      15  —    31 

Cafes  of  Clavcly  and  Burton>          -  -      12  —    27 

CafcT)f  Hard,               -                -  *       ^9  —      3 

Cafe  of  the  Parifti  of  Linwood,        -  -     148  —  189 

Cardigan  (Anthony  agairtft)^         -  -     317  — -  ^id 

Carleton  (The  King  againft),,  *     103  —  139 

Carfhalton  (ThtYi\ngagainft)y        -  -    245  '•—  270 

Cafilechurch  (The  King  ogainft)^  -    409  —  44O 

CaftJeton  (The  King  ogainft)^              -  -     569  —  507 
Catberington  (The  King  againft  the  Inhabi- 

tantsof))              -          r-  -    661 — 58  r 

Caveffwall  (The  King  againft\  -    427  —  493 

Cavcrfwall  (The  YiSmg  againft)^         -  -     502  —444 

CTulbury  again/t  Chipping  Farringdon,  Sdo  —  760 

Qiarles  (  The  King  againft)^           -  -     588  —  527 

Charlton  (The  King  agatnft)^  -    647  —  576 

Chcrtfcy  (The  King  againft)^            -  -     125  —  i6a 

Chcrtfey  (The  King  againft)^          -  -     355  —  342 

Chc(ham  (Henley  <7^tfi;j//),             -  -       81  —  118 

Chtftcrficld  (Walton  againft)^        -  -     755  —  664 

ChcWton  agaiMft  Compton  Martin^  -     758  —  672 

Chc\V  Magna  (The  King  againjl)y  *     647  —  575 

Chew  Magna  (The  Y%\x\%  againft)^         -  -     263  —  279 

Chick  (The  King  againft)^            -  -     569  —  508 

Chidingfold  (The  King  againji)^  -     235  —  263 

Chidingilonc  (The  King  againft)^  -      97  —  132 

Child  (Mafters  againft)^  •  *  3  —  ^ 
Chipping  Farringdon  (The  lSS\tigagainJi)y  790  —  743 
Chipping  Farringdon  (Chalbory  ageinji)^  809  —  760 
Chipping  Wycomb  (St.  Peter's  in  Oacford 

againjt),                    -                    -  -     457  —  406 

Chriftchurch  (The  King  againft)^  -    499  —  440 

Chriftchurch  (The  King  againft)y  -     507  —  441 

Chrift's  Hofpital  (The  Cafe  of),  -       15 —    ki 

Circncefter  (The  King  agamfij^  -     128  — r  164 

Circnccftcr  (Paiafwickflf^tf/»//j,  -     236  —  264 

Circncefter  (The  King  againft) j  -     C59  —  405 

Circncefter  againji  Coin  St.  Aldwin's,  •    811  -*•  707 

Vol.  II.                            b  Clapham 


INDEX     TO      CASES. 

P^^e.  Plactta, 

Clapham  (The  King  agatnft)^  -  583  —  52^ 

Clare  (The  Kingagainftjy             -  -  350  —  338 

Clavely  and  Burton  (The  Cafes  of),  -  12—    27 

Clayhydon  (The  K'mgagairftJ^  -  527  — 468 

Clerkenwell  £?f<2i;7/r  Bridewell,          -  -  5O0  —  497 

Cierkenwell  (Bridewell  ^^fl/^//^,  -  755  —  665 

CIcnt  (The  King  againft)^               -  -  491  -—  429 

Clifton  (The  Queen  aga'mft),  -  22  —    43 

Clifthydon  (Uffculm  againft)^  -  777  — -  723 

Clifthydon  ("The  King  againft)^  -  602  —  538 

Clypton  againft  Ravillock,          -  -  757  —  668 

Cockfield  (The  King  againft)^  -  824  —  785 

Cold  Afhton  (The King  againft)y  -  686  —  603 

Cold  Afliton  (The  King ^^^iw/?J,  -  47"—    73 

Cold  Afhton  (The  King  againji)^  -  193--219 

Cold  Afhton  againft  Woodchefter,  -  312  —  307 

Cole  (The  King  ^^^/^),             -  -  79S  "— 74* 

Cole-Overton  ( Ba rley croft /Tftf/;^^,  -  702  —  618 

Collingburn  Ducis  (The  Yimg  againft) ,  -  61  —    82 

Collingburn  Ducis  (The  King  agqnft)^  -  323  -—  323 

Colliton  (The  King  ogainft)^          -  -  822 —  782 

Cc4n  St.  Aid  win's  (The  King  againft  J  ^  -  768  —  70a 

Coin  St.  Aldwin's  (Cirencefter  ^j^a/w/zj,  -  811  —  767 

Compton  Martin  (Chewton  againft Jy  -  758  —  672 

Cook  (Bifham  againft)^                 -  -  284  —  292 

Coombe  againft  Weftwoodhey,         -  -  405  —  373. 

Corhampton  (The  King  againft),       - '  -  255  —  276 

Cofton  (Wcftbury  ^^tf//;//^,             -  -  4—8 

Coultfborne  (South  Cerney  againft J^  -  406  —  375: 

County  of  Hereford  (Elfing  againft )y  -  5  —    i  J 

Cowred's  Cafe,                 -             -  -  19  —    37 

Cox  well  againjt  Shillingford,           -  -  2i  —    42 

Cranley  againft  St.  Mary  Guilford,  -  214  —  234 

Creech  St.  Michael's  (The  King  againft )y  -  16  —    34 

Cripplegatc  againft  St.  Saviour'^,  -  15  —    33 

Croft  againft  Gainsford,              -  -  184  —  213 

Grompton  i?^tf/;^ir  Bearcroft,             -  -  81  —  117 

Crofcombe  (The  King  againft),  -  462  —  414 

Cucrden  againft  Lelaod,               -  -  545  —  477 

CiAmncT  {The  King  againft  J  y          -  -  21  —    41 

Cunmer  againft  Milton,            -        -  -  ^S  —    3^- 


DarlingtoD 


IKDEK     TO     CASES. 


D. 


Page.  PUtam. 
DarlingtoA  (The  King  againfi  tlie  Inhabi- 
tants of))  -  -  -    882  —  858 
Darlington  a%ainft  Hemlington,                -        8  — »'  21 
Dean  (The  Foreft  of j  againjt  the  Parifh  of 

Linton^  -  -  •    756  —  666 

Deddington  (The  King  againft)^  *    604  —  602 

Dcdham(  The  King  tf^tfi»^^,        -  -    ^45  —  335 

Dcvon(hire(TheKingtf^a/«//thc  Jtifticc8of),839  —  813 
Dilwyti  againft  Leorainuer,  -  -     207  —  230 

Donington  (The  King  againft)^  -     172  —  208 

Dumbleton  againft  Beckford,  -  -      42  —    69 

Dnnchurch  ( The  l^mgagalnft  the  Inhabitants 

oO»             -         .     " .              *  "  680  — -  605 

Dunsford  agamft  Ridgwick,             -  -  416  — -  38  c 

Dunns  Tew  (Little  Tew  ogainft)^  -  190  —  210 

Dunswell  (Appotens  againft)^        -  -  93  """  ^^3 

Dunswell  (Appotens  againft)^        -  *  95  -**  12$ 


E. 


Eakring  (The  King  againft)^          -  ^  i? l  -^  $l I 

Ealing  (The  King  againft)^            -  -  727  —  O45 

Ealing  (The  ¥J\ng  againft)^            -  •801  —  751 

Eardifland  againft  Lcominftcr,  -  423  — «•  391 

Eaftbrookc  (Hacking  againft J^  -  502  ---  443 

Eaftbridgeford  (The  King  n^^iij/?),  -  581  —  520 

Eaft  Donyland  (The  King  againft)^  -  836  —-on 

Eaft  Knojie  (The  King  againft)^  -  614  —  546 

Eaft  Kennett  (The  King^^aii^),  -  527  —  461 

Eaft  Ilftcy  (The  KiM  agaiTft)i        -  -  470  —  417 

Eaftland,  agair^t  Wcfihorfley,  «  497  —  436 

b  z  £aft«> 
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Eaft woodhey  againft  Wcllwoodhcy,  -  42  —    70 

Eaftwoodhcy  (Bcauclear  againft)^  -  681  — 509 

Eatington  (The  King  againjl)y  -  662  —  582 

Eaton  (The  King agatrifi)^             ,  -  498 — 439 

Ecclcfal  Bierlow  Cf  he  King  againft)^   .  -  573  —  514 

Edgware  (Harrow  tf^fl(«y/),            -  -  623  — 553 

Edgwarc  (Harrow  againft)^           -  -  22  ---    45 

Edgwarc  (St.  Lawrence  Jewry  againft)^  -  790  —  727 

Edgcworth  (The  King  againft)^  -  50  —    80 

Edgeworth  (The  King  againft) ^  -  S68  —  850 

Ediforc  (The  King  fl'j^iz/w//),             -  -  117—145 

Edmonton  (The  King  againft)^       -  -  85  —  121 

Edwards  and  Others  (The  King  againft)^  -  73  —  106 

Egburn  againft  Hartley  Wintlcy,  -  775  —  717 

Eldcrfley  (The  King  againft)^  -  455  —  403 

Elerecole  (The  King  againft)^         -  -  795  —  -  741 

EUcfmcre  ^Hanmcr  againft)^            •  -  422  —  390 

Ellisfield  (The  King  againft)^         -  -  434  —  395 

Eliing  againft  the  County  of  Hereford,  -  5  — "    '  3 

Elftack  (The  King  ^^fl/w//),            -  -  353  —  341 

Elfted  fl-^^i/;^  Holibourn^             -  -  167 -— 204 

Elvetham  (Alton  againft)^               -  -  465  —  41  c 

Empington  (The  King  againft)^  -  397  —  360 

Enborn  (The  YAng  againft) ^          -  "79  —  '^4 

Endon  (The  King  agatnjt)^            -  -  265  —  280 

Erifwcll  (The  King  tfj^^/w/?),        -  -  77^ -''- 7^4 

Evelyn  tf^n/w// Rentcomb,            -  -  144—183 
Everiley  Blackwater  (St.  Giles  Reading 

againft),              -                      -  .23—47 

Evcrfley  (The  King  againft)^            -  -  30  —    56 

Evcrfley  (St.  Giles  againft)^            -  -  94—  125 


F. 


Farringdon  a9$inft  Witty,  -  -    490  ~  428 


rarringaon  ^riimyr  winy, 
Farringdon  (The  YMigagatnfi)^ 
Felingtowe  (Alderton  againft)^ 
Fctherton  ( TheKingtf^iMif/?), 
Fcreiiham  againft  Gcavenneyi 


-  810  —  765 

-  768  —  699 

-  455  —  404 

Fiftheaa 


•  •  • 
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Fifehead  Magdalen  ( The  King  agalnft)^    -  423  —  392 

Fillonglcy  (Bcdworth  ^^aiw//),                   -  175  -—  210 

FiUongley  (The  King  againfi)^                  -  795  —  742 

FilJongley  (The  T^ingagainft)^                 -  805  —  755 

Findcrn  (The  YJingagainftYy        •            -  210  —  239 

Findem  (The  King /ij'tf/w/?),            -         -  740 — 653 

Findon  (Thackham  againft)^          -           -  808  —  75O 

Fittlcworth  againft  Pulborongh,                -  310  —  300 

Fleet  (The  K\v\g  againft) ^             -               -  552  —  489 

Fktwick  (Maiden  againft)^            -           -  773  *—  7 1« 

Folkftone  ("The  King  againft) ,         -          -  278  —  284 

Forcft  of  Dean  againft  the  Parifli  of  Linton,  756  -  —  666 

Foundling  Hofpital  (Aft  relating  thereto),  7  —    17 

Franilington  (The  King  againft)^             -  72 <  —  643 

Fnmpton  upon  Severn  (The  King  again/ij^  736  —  650 

Frcmmgton  (The  King  againffj^              -  584  —  523 

Frencham  (Pepperharrow  agatnft)^             -  389  —  362 

Friendlbury  (The  King  againft )i              -  221  —  -^48 

Frome  Sclwood  (The  King  againft)^         -  509  -—  447 
Fniham  (The  King  againft  the  Inhabitants 

of),                 -                   -                     •  237  —  265 ' 


Q. 


(jainsford  (Croft  againft)^             •  -  184  —  213 

Garfington  (The  Holy  Trinity  againft)^  •  5184  —  294 

Garway  (The  King  againft)^  -  636  —  565 

Gatton  tf^<s/«/rMilwicn,            -  -  203 —*  290 

Gloaccfterfhire  (The  King  againft)^  -  832  —  802 

Godalming  (Sheen  tfftf/Vi//},             -  -  497 — 437 

Goodneftone  (The  King  againft)^  -  500  —  441 

Goring  againft  Moltfworth,             -  •  459  —  411 

Gorton  (Opcnfliaw  againft)^             •  -  239  —  266 

Graflfham  (The  Queen  againft  J  ^  -  TO4  —  688 

GrandboroQgh  (MMvi[tj  againft  J  y  -  625  —  555 

(xrantham  (The  King  again  ft  J  ^  -  535  -  -  467 

Gratwich  againft  Shenfton,              *  <-  204  — «  228 

Gxafcnncy  CFevcrlham  againft),  -  455  -^-  404 

GiaTefend  ^The  King  againji),  -  756  —  667 

Great  Bedwin  agaii^t  Wilcot,  -  706  —  693 

Great  Bedwin  (The  King  againft),  -  828  —  793 

b  3  Great 


INDRX     TO     CASES; 
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Great  Bookhara  (The  King  agalnfi)^       .  48c  —  425 

Great  Chart  (The  King  agalnfi)^              ^  868  —  849 

Greenwich  againft  Longdon,                      ^  462  —  413 

Gregory  S^oke  ogainft  Pitminftcr,              ^  326  .—  325 

Grendon  Underwood  (The  l^n\^ againft)^  447  ^—400 

Grelham  (The  King  againft)^,                    -  529  .—  4^2 

Grey  (The  Queen  againft J^            -           -  4  ^r^    lO 

Grimsficld  (Miffenden  agq'fnft)^                 -  558  "—  494 

prince  (The  King  flr^tf/ii/i^,            •          -  841 --— 8i7 

Gwenop  (The  King  againft)^        ^          *-  J38  t—  178 


H. 


Hackney  (The  King  againft)\  -  772  — -  707 

Haines's  Cafe,               -                  -  -  824 -— 784 

Hall  (The  K'mgagah/t),              -  -  792  --  738 

Halifax  (The  King  agninft)^             -  -  SO  —    75 

Hamlet  of  Walton  (The  King  agalnftj^  -  326  —  324 

Hammond  (The  Kingagalnfi)^  -  283  —  291 

Hamftall  Raedware  (1  he  King  again/tjy  -  557  —  492 

Hanbury  (The  King  againft )j  -  501  —  442 

Hanbury  (The  King  tf^^/ff//;,         -  -  492-— 43! 

Hanmcre /?^t7/V/  EUefmere,             -  -f  422  -—  390 

Hanway  (Marfton  againft),              -  -  96  —  129 

Harbcrtoii.>(The  King  againft  J^  ^  576  —  516 

Hardingham  (The  King  agai^]t)y  -  492  —  432 

Hard's  cafe,       -        -r  -  ^19  —    38 

Harly  (The  King  ^«^//j//^,  .           ^  -  760  —  691 

Harrifoni7^^/y/ Lewis,                 -  -  713 — 629 

Harrow  agaif:Jt  Edgware,              -  -  22  —    45 

Harrow  againft  Edgwwc,  r  -623  —  553 

Harrow  (Ky flip  ^^^7/;///),             -  -  122 —   157 

Harrow  (Ryflip  ^g^i'ft)^             r  -  674  —  592 

}i2LTTOVf  againft  Ryflip,             -  -  "807  — -  757 

Harrow  on  the  HilJ  (The  Kingagainft)^  -  828  -—  792 

Hartlv  Wjntley  (Egburn  againft)^  -  775  —  717 

HartneW  (The  King  ^^a/«/?),          -  -  831  —  797 

JHarrowby  ;The  Kingtf^<7/V//^},        -  -  841  — 819 

H{\rwood  (The  King  c^ainft)^         -  .  -  401  —  370 

Hasfield  (Tlic  King  a^ain/t)^          ^  r  631  --  561 


iiaught 


on 
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Hanghton  (The  King  againft)^  -  418  —  388 

Hawking  againft  Eaftbrook              -  -  502  —  443 

Haxajr  (btaiilingburgh^i^a/w//),             -  -  775—718 

Haydcr  (The  King  tf^tf/«/ij,          -  -  707 —- 624 

Headcorne  (The  King  cgainft)^  -  76  -—  1 10 

Hcadcorne  (The  King  againjt\  •  716  —  635 

Hcavytrcc  (St-  Mary  le  Moor  againft)^  -  '  227  —  252 

Ueckinondwicke  (The  King againfi)^  -  256  —  277 

Hcdingham  (The  King  againjt)^  ,  -  842  —  821 

Hcdfor  (The  King  fl-^^y/w/i),         -  -  117—145 
Hc<ifor(ThcKing^7^<ir;f,/^thcInhabitantsof)»478  -—  420 

Heliington  againjt  Over,              -  -  299  — -  303 

Hemioak  (The  YSng  againji)^  -  458  —  410 

Hcmlington  (Darlington  ii^fl/«/?),  -  8 —    21 

Henley  ^?^rt/>7^  Che/ham,              -  -  81 — 118 

Henfingliani  (The  King /7^tf/«/?),  -.    114 —  143 

Henfingliam  (  The  King  againft)  j  -  321  —  321 

Hendon  (Ryflip  aga'wft)^              -  -  122  —  158 

Hcnfield  (Horfliam  againft)^             -  -  765  —  689 

Heptonilall  (The  King  againft)^  -  842  —  820 

Hereford  (tiling  againft  the  County  of)>  -  5  —    13 

Hertford  againft  Am  well,              -  -  214  —  235 
Hercfordfhire  fThe  King  againft  the  Juftices 

of),                   ...  840 — 815 

Higher  Walton  (The  King  againft)^  -  103  -—  138 

Highnam  (The  King  againft)^  -  553  —  490 

Hilton  (The  King  againft)^             -  -  .     7  —    ^8 

Hinckley  (The  YJ\vi%  againft)^  -  612  —  545 

Hinderclave  (1  he  King  againjt)^  -  835  —  808 

Hinton  Blewit  ( Woking  a^ainft)^  -  674  — ^  593 

Hinxworth  (The  K'lngag^inft)^  -  800  —  749 

Hinxworth  (The  King  againftjy  -  109  — -  141 

Hitdiam  (The  King  againft)^  -  368  —  349 

Hitcham  (The  King  again  tj^  -  862  ™.  840 

Hobcy  <7^^?/«// King^fbury,             -  -  776 -— 721 

Hoddefden  (The  King  againft)^  -  409  —  377 

Hodnet  (The  King  againft)^      -    -  -  88  —  122 

Holbeck  in  Leeds  (The  King  agcinft)y  -  615  —  547 

Holbeck  (The  King  againftjy  -  781  —  73O 

Hollibourne  (Elfted  againft)^  •*  167  —  294 

Holy  Trinity  againft  Garungton,  -  284  —  294 

Holy  Trinity  C  The  King  againftjy  -  539  —  469 

Holy-Trinity  againft  Shorcditch,  -  C78  —  517 
Holy  TrinityinMinorics  (The King tf^<i/w/?Aooo  -—  536 

Honiton  ^?/tf/«/ir  St.  Mary  Axe,         -  -r  714  —  631 

Honiton  (The  King /2^tf/w/V,          -»  •  778  —  724 

Honiton  againft  South  Bcvcrton,  r  807  —  75b 

L  4  hojc 
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Hope  Manfcll  (The  King  againft)^  -•    300  — -  304 

Horfliara  againft  Shipley,             -  -     389  —  36"! 

Horfham  againft  Heiifield,                ^  ^     765  —  089 

Horflcy  ( The  King  aguinji,  -^     720  —  639 

Howarth  (The  King  tigainj))^  •     769  —  701 

Hulland  (The  King  againji)^  -     480  —  42a 

Hunfdon  (MaUendine^^^iw//),  ^     779  **"  745 

Hunfdon  (Mallcndine  agahft)^  -     oio  —  764 

Huntingdonlhirp  (The  King  againft  J  j  -     833  — >  8p} 


I. 


Iclcford  (The  Queen  againftjy  -        4  —     1 1 

Idcford  (The  Y^ngogainft),  -  -     50^  —  520 

Ham  (TheKing  tf^^/w//J,  -  -     4^7  —  370 

llmiiigton  (The  K\ng  againft )y  -    670  — r  589 

Ingleton  (The  King  agaifift  the  Inhabitants 

of),  -  -  -     692  —  606 

Inhabitants  of  Bengcs  in  Hertfordfhirc  (The  ^ 

YJmgagainft),  -  -  -     665  —  584 

Inhabitants  of  Catherington  (The  King 

agairjjt)y  -  -  -661—581 

Inhabitants   of  Chew  Magna    (The    King 

againft),  -  -    ^  -647  —  C>jc 

Inhabitants  of  Darlington  (The  King  ^^^tf/Vy/),  882  —  858 
Inhabitants  of  Dtinchurch    (The   King 

agatnft),  .  -  -      689  —  605 

Inhabitants   of  Eaft  Shefford    (The    King 

againft)y  -  •■  -     889  -—  8C9 

Inhabitants  of  Eatington  (  The  King <7^j/«//^,  662  —  582 
Inhabitants  of  Fulham  (The  King  agatnjt)^  237  —  26c 
Inhabitants  of  Gwenop  (The  YJing againft )y  138  -—  178 
Inhabitants  of  Hedfor  (The  King  again/i),  478  —  420 
Inhabitants  of  Ingleton  {The  King  again/I ),  692  —  606 
Inhabitants  of  Lancaftcr  (The  King  t7^^/i»/'/^,  227  —  -53 
Inhabitants  of  Lopcn  {The  King aga/nft),  654  — -  578 
Inhabitants  of  Marwood(ThcKing/7^tf//7//y,  632  ^—  562 
Inhabitants  of    North  Curry    (The    King 

again  t),  "       -  -  -     645  —  574 

Inhabitants ofOftchurch  (The King^^^/;^/>J,  657  —579 
Inhabitants  of  Sawbridgeworth  (The  King 

^i^lfOy  ^  -  -  626  —  577 

Inhabitants  of  Sal  ford /The  King  again  ft),  669  —  588 
Ii)habitants  of   Scamonden    (The   King 

againff)^  -  -  -  673  —  591 

lali^bit^nts  of  Shcnilon  (The  King  tf^a/iy/rj,  688  —  604 

fohabitants 


INDEX     TO     CASES. 
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Inhabitants  of  Sowton  (The  King  againjt)^  ia8  —  i66 
laTiabitants  of  Sowton  ( The  King  agmnfi)^  675  —  595 
Inhabitants  of  St  Botolph  TThe  Yi\ii%agatnft)  25  -1--  51 
Inhabitanu  of  St.  Michael  s  Bath  (The  King 

againfi)^  -  -  -     64O  —  C7I 

Inhabitants  of  Stotfold  (The  YiAXigagainft)^  871  —  856 
Inhabitants  ofTolpuddle  (The  King  fl;g'<ii;f//^,  875  —  857 
Inhabitants  of  Ufton  (The  King  ogainfi)^  660  —  580 
Inhabitants  of  Uflon  (The  King  aga!nji\,  695  —  609 
Inhabitants  of  Warblington  (The  King 

againft)^  .  -  -     650  —  577 

Inhabitants  of  Wivelingham  (The  King 

againft)y  -  -  -     641  —  $7* 

Inhabitants  ofWhittlefea  (The  King  tf^tf/;r^^,  892  —  860 
Ipfley  (The  King  ^^<i/^),  -  -9^—23 

Ipflcy  (The  King  againft\  •  -     72a  —  641 

IronaSon  (The  King  tf^^'/i^),  -       24—    49 

Iroiiadon  (The  King  againjtjy  -     103  —  137 

Iflip  ( 1  he  King  agoin/t),  -  -    405  —  435 

iTcfton  (The  K.ing  againft)^  -  -     481  -—  423 

Ivinghoc  (The  King  agalnji)^       -  -    485  —  426 

I?ihghoc  againft  Stonebridge,        -  -     602  — '  C37 

Jvinghoe  againft  Stonebridge,       ••  -    68i  -•»-'  oO^ 


Jane  Grey  (The  Queen  againft)^  -  •        4  —    10 

jefep  againft  Miffenden,  -  -     318  —  317 

Johnfton  (The  King  againft)^        -  -     773  —  708 

Jcftices  of  Devonftiire  (The  King  againft)^  839  —  813 
Jnfticcs  of  Eaft  Riding  of  Yorkfhirc  (The 

King  againft )y  -  -  -     840  •--  814 

JnfticespfGloucefterfhirc(TheKingaffj/^),832  —  802 
Joftices  of  Herefordftiirc  (The  King  ^^i-fl/w/rj,  840  —  815 
Juftices  of  Northampton  (The  King  a^^/w/?),  830  —  795 
jufticcs  of  North  Riding,  Yorkihire  (The 

King  againft),  -     ,  -  -     823  —  804 

Juftices  of  Nottingham  (The  King  againft),  867  —  845 
Joftices  of  Suffex  (The  King  againft)^  -  862  —  841 
Jufticcs  of  Weftmorland(ThcKingflf^<ii/;y?y;,  82ft  —  790 
Joftices  of  Weftmorland  (The King ^i^<sr/^),  845  '- —  826 
loftier  of  Wilts  (The  King  againft)^      -    830  —  812 

Keel 


J  N  D  E  X    T  Q    CASES. 


K. 

Fart.  Placita. 

Kccl  (The  King  againft)^           -  -  736  —  651 

Kcmpton  (St.  Paul's,  Walden,  againji)^  664  —  583 

Kenton  (Oakhampton  agahijt)^  -  220  —  246 

Kcnilworth  (the  King  againft)^  -  C31  - —  464 

Kcnilworth  (The  King  againft)^  -  804  —  754 
Kingftoii  Bowfey  (St.  Michael's,  Bcding- 

•  bam,  agaiftft)^             -              ^  .  808  -—  758 

Kingfbury  (Hobey /jr^z/w/i),            -  -  777  —  721 

Kingsfair  againft  King's  Swinford,  -  218  -—  256 

King's  Langley  (The  King  ogaivft)^  -  841  — -  816 

Kinjg's  Norton  {Tynton  agaifjjt J ^  -  33  — -    61 

King's  Norton  (The  King  ag/jin/t)^  -  359  —  344 

King's  Swinford  (The  King  ogtilnft)^  -  386  -—  359 

King's  Swiriford  againft  Kingsfair,  -  228  -  -  256 

Ringfwearc  (The  King  agamft)\  -  552  —- .  488 

Kingfwood  (The  King  agahijt)^  -  721  —  640 

Kinver  <3^^/f«y?  S'tone,          -             -  -  144—  184 

Kirhy  Stephen  (The  King  a;ainft)  -  799  —  748 
Kirklington  fSt.  MaryNottfngham  ^7ftf/«//J,  867  —  846 

Kirton  ( Wefton  rtif^/;///),             -  -  187  —  216 

Kriighton  (The  King  o^h-inftj^  ^  21 1  -—  233 

Kniveton  agdiuft  'lilfington,          -  -  193  -—  220 

The  King  againft  Abbott's  Langley,  *  125  —  163 

Ackley,      -  -  -  404  —  372 

AJlcannings,  -  296  —  302 

Allendale,          -  -  321  —  322 

Alm'anbury,  -  831  —  799 

Alton,              -  -  382  —  35b 

Amner,             -  -  825  —  787 

Andover,           -  -  763  ---  682 

Angell,             -  -  792  --  739 

Alhton,           -  -  454  —  402 

Alhton  Keymcs,  -  705  —  622 

Aftley,             -  -  10  —    25 

Atherton,           -  -  360  —  345 

Auftrey,           ^  -  572  —  512 

Audrey,           -  -  585  —  524 

•  Aynhoe,         -  -  420  —  389 

Aythorp  Rooding,  94  —  126 

Aythorp  Rooding,  -  634  —  563 

The  Kino  againft  Bagworth,         ,  .  4^9  — -  398 

Bagworth,          -  -  770  —  702 

Bampton,        -  -  164  — -  200 

The 
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Tbe  KiNO  agaimfi  Banbury,  .  .     -j^e 663 

Bank  Newton,  -  918  —  2*9 

Barton  Turiie,  .  37  —    65 

Bath  Eafton,  -  35,  _..  339 

Bath  Eaftoo,      -  -  472  —  418 

Becclcs,           -  -  488  —  427 

Bedwichj           -  -  j8o —  727 

Bcngcs,          -  .  665  —  584 

Bentlc)-,           -  -  816 — 771 

Berkefwcfl,       -  -  74—-  107 

Beilthamftcad,  -  288  —  297 

Berwick,  St.  John,  -  341  —  333 

BiKclaie  Kirkham,  -  109  —  224 

Birdbrookc,         -  -  387  —  360 

Birdham,         -  -  741  —  b^ 

Birmingham,         •  -  375  —  353 

Biihops  Hatfield,  -  mi  —  364 

fiitton,            .  -  637  -  -  566 

Bifhopfidc,  -  718  —  638 

Bifhopfidc,         -  -  603  — -  539 

Bifliopi  Waltoo  -  810  —  763. 

Blooda                 -  -  220  — -  243 

Bond,           .  -  823  —  781 

Borough  of  Leeds,  -  781  —  730 

BowJing,          -  -  25  —    50 

Boflon,            -  .  702  —  617 

Bray,             .  .  5,0— +« 

Bny,           -  -  7'7— 636 

Bray,             _  _  8;^  —  8^^ 

Bradcabam,  .  -  86 1  —  839 

Bradcnham,        -  -  S15  —  770 

Btadftonc,       -  -  595—533 
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SETTLEMENT   BY   BIRTH. 

I.  Of  ilUgitlmate  birtby  w  BASt  ARD8. 
II.  Of  legitimate  births 

I.  Settlement  ofhaftardi. 

X.  U/^HITECHAPEL  v.  Stepney, Ea/ierTerm,  i  mil  3.  A  Baita»» 
^^  Carth.  433.— On  an  order  of  feflions  vacating  an  ^^^^^^ 
order  of  two  juftices  concerning  two  children  who  had  whwcbom. 
hccn  privately  dropped  in  the  parifh  of  Stepney,  and  re-  Hoir,  509. 
moved  to  ffhitecbapelzs  being  the  place  of  their  birth,  it  Comb.  364. 
was  agreed  by  all  the  judges  of  the  Court  of  King's  Bench  f^^^^^  ^J^ 
Thar  the  place  of  the  birth  of  a  baftard  child  is  the  place  of  5^  s  .'apoiJV 
its  fcttlcmcnt ;  for  it  gains  a  fettlement  in  fuch  place  ex  page  14.* 
weeeffitate ;    for  beine  nuUius  filius  {a)  it  could  not  other-  («)  Sedvide 
wiic  be  provided  for,  except  a  reputed  father  can  be  ^**  *'• "°?' 

^_  _      -        *  netty   !•  Terin 

VPaiUU  ^         ^  Rep.  101.  that 

tbU  maxim  lilies  onlj  to  the  cafe  of  inherltancet. 

2.  Tewiejhury  V.  Twining^  -B«^.349-— An  unmarried  But  if  any /mir^ 
fervant  girl,  dwelling  in  theparim  oiTwiningj  being  with  fl>aW  ^  «fcd  to 
diild  and  near  the  time  of  her  delivery,  was  conveyed,  by  PJ^'V*/*'^"'f^ 
piaaice,  out  of  the  parifh  of  Twining  into  a  hovel  or  out-  ^^  ^'^^T 

Mrifli*  focli  cfaiM  (hall  be  friwia  faeit  fettled,  not  where  bom,  but  in   the  parilh  from 
its  mother  was  liraadakntly  and  coUufiTely  removed.    Cafes  of  Sett,  ft  Rem.  i6« 
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Tewkesbury  houfe  fituatcd  in  the  outermoft  confines  of  the  adjoining 
v.TwiNiwG.  parifh  of  Tewke/buryy  where  the  child  was  born.  The 
queftion  was,  Which  of  thefe  two  parifhes  was  to  keep 
the  child? — Sir  William  Jones,  then  judge  of  aflizc 
for  tlic  county  of  PVofxeJier^  before  whom  this  matter 
wa^  legally  and  regularly  moved»  held,  that  illegitimate 
children  muft  be  kept  oy  the  parifh  in  which  they  are 
born ;  but  that  if  any  iBipropcr  praftice  appears,  tlien  this 
rule  doth  fail,  and  the  child  mail  be  kept  and  provided  for 
by  the  parifh  where  the  mother  did  dwell,  and  where  fhe 
•was  got  with  child,  and  t\hich  had  ufed  the  practice  to 
have  the  child  born  in  anotlier  parifh.  And  fo  he  did 
order,  in  this  cafe  (the  praftice  being  very  apparent) ,  that 
the  child  was  fettled,  «nd  to  be  kept  ana  provided  for  by 
the  parifh  of  Tiviuin^ 


^J- 


A  haftari  cbiU  3«  Stucklcyjv.  If^hitbo^iic^  2.  Bitlft.  338.--'lt was  rcfolvcd 
\MTti'mab<rjfc  \\\  this  cafc  by  Sir  William  Jones,  juflice  of  allize 
ofcorrt'iiwii    for  the  county  of  Hereford^  that  if  a  woman  big  with 

T^  ^*^"!h*  *h  ^^^'^^  ^^  ^^^^^  ^^  ^^'^  houfe  of  correftion,  and  be  there  dc- 
ruch*houfri8  livercd  of  a  baflard,  the  child  fhall  be  fent  to  the  parifli 
rituatcd,  but  in  from  which  the  mother  was  lent  to  the  houfe  of  cor- 
its  mother's  reftion,  to  bc  there  kept  and  provided  for  ;  this  being 
pari(h.  (1^^  place  whcic  fhe  was  lafl  fettled. 

If  I  woman  bc      4.   MucSl^lValtham  v.  Pcram^  Mich,  Tnm^  8.  IfllL  3, 

removed  from    2.  Snik.  474. — -Mr.  Com  vns  moved  to  quafhan  order  of 

^.  to  B,  uadcr  feifions  made  for  the  fcttlcmcnt  of  a  baflard  child.     The 

Md*b?d«Uvaed  ^"other  was,  a  little  time  before  her  delivery,  removed  by 

ai  a  bait^rd       ^he  order  ©f  two  j  ulliccs  of  the  peace  from  Afuch  -  IFaltham 

child  at  /?.fMch  to  Peram  ;  and  before  tlie  next  fcilions  fhe  was  delivered 

duW  iinoc  (ct.  at  Peram  of  a  baflard  child.     At  the  feflions,  Peram  ap- 

tlcd  xvhcrebom.  pealed,  and  the  feflions  adjudged  the  woman  to  be  legally 

1.  s^ik!  lie!     fettled  at  Much-  If^altham^. and  ordered  her  to  be  fent  bacK: 

5*8. 53a.  thither.     After  this,  the  order  was  made  for  fettling  the 

#.MQd.  iis»     child  at  Pcram^  and  it  was  this  order  which  Com  vns  now 

moved  to  quafh,  becaufe  though  regularly  baflards  mufl 

be  maintained  where  born,  yet  in  this  cafe,  there  ieems 

to  be  a  contrivance  that  it  Ihall  be  fo,  as  in  the  cafe  of 

M  2.  Bulft.    T^^^C/^^'.y  ^'»  Tu'in/Ng  (a).     Whcrcfoever  an  order  is  re- 

349«  *   verfed,  all  things  happening  fubfctjuent  thereunto  fliall 

be  avoided  tlyreby.     This  child  being  born  pending  the 

order  fliall  hd  eftcemed  in  law  to  be  born  in  that  parifh 

whereunto  the  mother,  on  the  appeal,  is  returned  back. 

—The  Coi'RT  fecmcd  to  agree  to  this  ;  and  a  rule  was 

made  to  fhevv  caufe,  but  none  was  fhevved. 

5.  Bcreham 
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J.   Borebam   v.    fVialthamy    Hilary  Tcrm^    6,  TVilL   3.  If  an  unmarried 
Cartb^  397. — The  cafe  was,  Hefur  H^'ood^  an  unmarried  ^?"J*"  *^*K  ^»* 
woman^.  being  big  with  child,  was  by  an  order  of  two  ' ^  Jj  ^7^' 
jttfiices  removed  from  IValtbam  to  Borehamy  as  her  laft  anmp^Iu,*'^ 
place  of  fettlemeut,  from  which  order  Boreham  appealed  ;  gainit  fucb  or* 
out  before  the  next  feilions  Ihc  was  delivered  of  this  baf-  ^^  ©^  removil, 
tMrd  child  at  Boreham.     Afterwards  the  order  of  the  two  ^^^fj^i^^ 
juftices  was  vacated  upon  the  appeal  %    and  the  woman  f^ch  cWWU  not 
with  her  child  was  fent  back  to  the  parifh  of  H^altham.  fettled  when 
Two  juftices  tlien  made  a  new  order,  by  which  this  baf-  ^rn,  if  fuch 
i»d  child  only  was  fent  to  Boreham  becaufe  it  was  born  ^^^  ^  ■^"''^ 
there.     This  order  was  removed  by  certiorari  into  the  "^^^  tht*''*  ' 
Court  of  King's  Bench,  where  it  was  moved  to  quafli  it.  pariftifrom 
— The  Court.    1  he  child  ought  to  follow  the  motlier  which  its  mo- 
in  this  cafe ;  becaufe  tlie  parifh-officers  of  Boreham  could  ^her  was  fo  re- 
not  remove  the  woman  uotil  the  appeal  was  determined ;  ^^^' .. 
fo  that  they  had  no  remedy  to  prevent  the  birth  of  the   *   '   *  *  **' 
child  in  their  parifh.  6.  Mod.  si 3. 

ft.  Bulflr.  349.    Comb.  285.  5.  Mod.  2^4. 

6.  A/a  fieri  v.  Child,  Hilary  Term,  10.  fVill.  3.   ^  Salt.  Bat  if  an  on- 
66.— It  was  ruled  in  this  cafe,  tlvit  the  birth  of  a  baftard  J^'^^^^j;.,^ 
chikl,  prima  facie,  fettles  it  in  the  place  where  it  was  ^^^acciden- 
borii  ;  but  if  a  woman,  big  with  child  of  a  badard,  and  tally  into  one 
fettled  in  one  farijh,  is  perfuaded  by  tfte  patifli-ofiiccrs  to  parifh  and  re- 
go  into  another  tfari/h  on  ptirpofe  to  be  there  delivered,  move  10  another 
this  fraud  will  make  the  parilh  chargeable  where  the  \l^^^^^l^J^^^ 
mother  was  fettled,  though  the  child  was  not  born  there,  rifliioncrs,  and* 
But  if  a  woman  with  child  of  a  baflard  came  accidentally  is  there  deiiver- 
into  one  parifh,  and  is  peifuaded  by  fome  of  the  pa- «•»  the  i«/MrV 
riihioners  to  go  into  another  parifh,  and  there  is  deliver-  ^*"  be  retried 
cd,  this  (hall  not  charge  tlut  par^  which  perfuaded  ^  '     ^^^ 
her.  *^ 

7.  Rex  V.  Spitalfields,  Eaftcr  Term,    12.  TVilL   3.   ZJi  The  baftard 
Riym.  ^67.— An  infant  born  in  the  parifh  of  if.  ^n-^'^'^'^^^^^l^i- 
drew^  Holborn,  was  nurfed  in  Spitalfields:  the  father  died,  *^Y\tTt  bom. 
and  the  mother  ran  away ;    they  had  neither  of  them  a  i.Bl.  Com.  362, 
fettkment  in  St,  j4ndrew\  but  were  only  lodgers  there. 
Two  juftices  remove  the  child  from  Spitalfields  to  the 
parifh  of  St.  Andrew^,  as  being  the  place  of  its  birth. 
Upon  appeal  to  the  fefTions  the  order  was  quafhed,  the 
juftices  being  of  opinion  that  baftards  did  not  gain  a 
fetdement  by  their  birth.     Upon  motion  in  the  King's 
Bench  the  order  of  fefllons  was  quafhed,  becaufe  a  child 
ought  to  be  maintained  where  it  is  born,  unlefs  it  gains 
another  fettlement,  and  therefore  it  is  incumbent  upon 
^  parifh  where  it  is  born  to  find  another  place  of  fet* 
tlement. 

B  ^  8.  Wtit- 
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If  iwoman  be  g.  Wcfthury  <v.  Cofton^  Hilary  Term^  2.yinn.  2.  Salk.  532. 
uojuitiy  icmov-  — ^  woman  big  with  child  was  removed  by  order  ot  the 
riOi^^ancTbcK- J"^'^^  from  IVefthury  to  Ceftoriy  and  pending  the  order 
livcrcd  of  a  baf- before  the  next  Icffions,  fhe  was  delivered  of  a  baftard 
urd  in  the  other  child.  The  parifh  of  Co/ton  appealed  againft  this  order 
pariUi,  pending  of  removal,  and  the  order  of  the  two  juftices  was  there- 
thoiiKh'^bcforc  ^P^'^  reverfed  ;  but  by  another  order  of  two  juftices  the 
appeal,  fuch  child  was  fent  back  to  Cojton^  as  the  place  of  its  birth, 
badard,  on  the  On  an  appeal  againft  this  order  it  was  confirmed.  But  all 
order  being  re-  the  proceedings  were  removed  into  the  King's  Bench; 

todcd  wli«  '"^^'  ®^  ^"^  Court,  Although  here  is  no  fraud,  yet  the 
born,  removal  was  wrongful,  and  the  fubfequent  rcverfal  of 

the  01  der  m^es  all  void  ab  initio.  Fraud  or  not  fraud 
is  not  material  in  this  cafe;  but  the  fettlement  of  the 
child  depends  upon  the  removal,  for  if  that  was  wrong, 
they  fliall  not  eafe  tliemfelves  by  it. 

The  fctUement       9.  Reg.  if.  Budworth^  Hilary  Terniy  5.  jInn.  Salt.  1 23. — An 
of  <i  baftard  Is    order  was  made  in  the  year  1675  ^P^J^  the  parilh  o(  Bud- 
not  dcicrinined  ^^Qfthy  for  the  maintenance  of^  baftard  born  in  the  townfhip 
maTtc^tLf  o(  Nether  Dumplcy  within  tlie  parifh  of  Budworth,  which 
order  was  now  removed  hy  certiorari.  And  it  was  held, 
that  an  order  made  upon  the  overfcers  of  a  parifh,  by 
two  juftices,  for  the  raiflng  a  fum  for  tlie  maintenance 
of  a  poor  pnrfon  df  a  bastardy  does  not  determine  the  fet- 
tlement of  the  perfon  in  the  pariilii ;  for  the  right  of  fet- 
tlement is  not  contefted  but  prefumed;    and  that  the 
Thei3.andi4.claufe  of  the  13.  and  14.  Car.  2.  c.  12.  which  provides 
Car.  2.  c.  1.      that  diftinft  townlhips  of  large  parilhes  in  tlie  Northern 
toiljw^*''   r(?^;;/;Vi  Ihall  diftinftly  provide  for  their  poor,  does  not 
'  *'        r^fpe«Sl  baftards  who  are  provided  for  by  other  ftatutes ; 

but  if  a  baftard  gCD.w  up,  and  by  accident  become  im- 
potent, he  may  b^elieved  as  a  poor  perfon  within  that 
ftatute. 

Abaftarrlbom  id.  Reg.  V.  Jane  Grcy^  Eaflcr  Term^  lO.  yfnn.  Sett.  (^ 
on  the  road  w  Rem.  41. — By  THE  CouRT  it  was  refolved  in  this  cafe, 
tTMBfitu  ander    concerning  tlie  fettlement  of  a  ba/tard  child,  that  if  the 

an  order  of  re-  .^       ^P  '  '       .. 

moval  ii  not      parilh -officers  are  carrymg  a  pregnant  woman  trom  one 

fettled  where      place  to  another  by  virtue  of  an  order  of  removal,  and 

born.  fhe  is  delivered  on  the  road,  in  traujitu.  of  a  baftard  child, 

fuch  baftard  is  not  fettled  in  the  parifli  where  born,  but 

fhall  ^  with  the  mother  to  the  parilh  where  fhe  is  going 

by  virtue  of  the  order. 

A  U.A..J  u  ^  II'  Re^.  V,  Iclefordy  Mich.  Term.  10.  ^iin.  i.  5^^. 
A  baitard  noro    r^  r  »  -%  '    \    ^  •  r     i. 

after  an  order    ^/^^9  S^* — A  woman,  wlio   was  an  inhabitant  of  the 

of  removal  is  made  oat,  but  hefore  a^lual  removal^  it  not,  by  fuch  birth,  fettled  where 
^rn,  bu(  (tk^U  go  to  the  mother's  pari(h. 

parilU 
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pirifli  of  IcUford^  being  with  child  of  a  baftard,  went  to     Rsc.  v. 
thcpmtti of  Great  A€lion  togctfome  neceiTanes  from  her    Jclifoko; 
relations.     The  parilh-officers  of  Great  Milton  procure  2.  Bolftr.  349. 
an  order  from  two  juftices  to  fend  her  to  IcUfordy  h\lX.^^'^^^  53*« 
the  waters  being  out,    before  tbey  could  fend  her  to^'jj^^ 
IcUf'srd^  Ihe  was  brought  to  bed  in  the  parifli  of  Great  ,-j\  -,^. 
Milton  of  a  baftard  child, --Thz  Court  held,  though 
generally  a  baftard  is  fettled  where  it  is  born>  yet  in  fuch 
a  cafe  as  this,  where  there  is  an  order  to  remove  the  mo- 
ther before  (he  is  delivered,  the  child  Ihall  be  an  inhabi- 
tant of  Iclef(nrd\  for  if  a  woman  with  child  of  a  baftard 
is  fcnt  by  order  from  A.  to  B.  and  (he  is  brought  to-l)ed 
at  B.  and  then  the  order  is  quafhed,  the  child  fhall  be  fcnt 
back  to  A.  with  its  mother. 

12.  Rex  V.  New  fPlndfor,   Trinity  Term^  5.  Geo.   i.Ahaftard, 
Stra.  186.— The  parifh  of  fFhite  fValtham  gave  A  cER- whofcpaienti 
TiFiCATE  to  a  man  and  a  woman  who,  at  the  time  ^^^^^l^^^^l^ 
certificate  was  given,  was  fuppofed  to  be  his  wife.    Under  ^^itr  ^rifh,  is 
this  certificate  they  went  to  refide  in  the  parifh  of  A^m;retded  where 
IVindfor^  where  they  had  fix  children.     It  afterwards  ap-  »t  is  born. 
peared  that  they  were  never  married  ;    and  the  qucftion  S.  p.  Stra.  1168. 
upon  an  order  of  removal  was,  Whether,  as  the  children  ^""''  ^•^'  **7* 
were  bafiards,  they  fhould,  under  thefe  circumftances,  be  *-Seff-C»f.i7o. 
fettled  in  the  pari(h  of  Neiu  Windfor^  where  they  were 

horny  or  in  the  parilh  of  White  fValtham^  where  their  pa- 
rents were  fettled  ?  And  the  Court  were  clearly  of  opi- 
nion, that  the  baftard  of  a  certificate  perfon  is  lettled  in 
the  place  of  its  birth\  for  it  is  not  fuch  ifliK  as  will  fol- 
low the  fettlement  of  its  father  or  mother ;  neither  is 
fuch  baftard  his  or  her  child  within  the  intention  of  the 
ftatutc,  fo  as  to  be  fent  back  witli  the  parent. 

13.  El/ingv.  the  County  of  Hereford^  Wary  Term,  2.  Geo.i,  ^  baftard  bom 
I.  Seff^  Cuf,  99. — A  BASTARD  was  born  in  the  county  m  g^  county  gm^t^ 
gaoL     The  queftion  was,  Whether  the  fettlement  of  the  whtrc  the  mo. 
child  fliould  be  in  the  parifh  where  the  mother  had  a  ^^^^"^  ***^  ^'^^ 
fettlement,  or  in  the  parilh  where  the  gaol  is  fituatcd  ?  Jj^f"*^'^'^^  **[, 
On  reference  to  the  judges  of  aflize  it  was  refolved,  that  noc  fettled 
the  fettlement  fhould  be  in  the  gaol.     An  order  was  ac-  whcie  born. 
cordingly  made  by  two  juftices,  which  on  appeal  to  the 

feflions  was  quafhed  for  want  of  form,  and  a  contrary 
order  made,  which  the  Court  was  now  moved  to  quafh, 
and  to  make  a  n^  order  according  to  the  opinion  of  the 
judges  of  aHize. — The  Chief  Justice.  It  has  been  held, 
that  people  in  the  houfe  of  correction  (a)  ouglit  to  bo  confi-  («)  SccStuke-"' 
dcrcd  as  inhabitants  of  the  place  they  were  of  before  j  for  ly  v.  whiiborn, 
they  are  put  there  only  for  fafe  cuftody. — The  Court  *•  Boiftr.  358, 
refolved,  that  the  baftard's  fettlement,  in  thp  p^efcnt  cafe,  *"^^'  P*8«»« 
v-«  with  its  mother.  ^  *  ^* 
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When  a  wo-  14.  Hex  v.  Landinabaey  Mich.  Term^  8.  Geo^  I .  Sir  a.  47  6# 

^i'ltafj^du    "^^^^^^  ^^^  removal  of  a  female  baftard  child  froni 
reiiiov^''trom    ^^"^^^^^^^  ^o  Much  Birch ;  wherein  the  faft  is  ftated  fpe-» 
-/#.  to  B,  and     cially,  that  Alary  Weils  had  been  lately  removed  from  tho 
privatdyvt^      parifti  of  Landinabae  to  Much  Birch  aforefaid,  being  th^ 
turMco^  and  p^ce  of  her  legal  fettlcmcnt ;  and  that  foon  after  fhc  did 
eVth^fmlr'  Secretly  return  of  her  own  accord  to  the  parifh  o(  Lawlir 
mcniof  the       fMbfiey  from  which  Ihe  was  removed,  and  has  been  there 
baftard  ij  in -ff.  fince  delivered  of  a  female  baftard  child,  which,  at  the 
time  of  her  removal,  Ihe  went  with;    and  the  jufticea 
fend  the  cliild  to  Much  Birchy  the  fettlcmcnt  of*  the  mo- 
thfi:. — Mr.  Fazakerley  moved  to  quaih  the  order 
upon  the  general  ground  that  a  bafiard  is  fettled  at  the 
place  of  its  birth. — Strange,  r()«/r/i,  cited  Totunhnv. 
Newton  Longvillcy  when  a  baftard  born  at  j4,  pending  an. 
illegal  order  of  removal,  and  it  was  adjudged  that  the 
baftard  fhould  follow  the  fettiement  of  the  mother  j  and 
fo  it  was  refolved  in  Salk,  474,  and  2.  Bufft,  349. — Et 
PER  Curiam,    That  cafe  will  govern  this,  inA  there- 
fore the  order  muft  be  confinned  {a). 

But  although  15*  Skeffreth  V,  Walffyrd^  Mtch,  Temiy  3.  Geo.  1.  2.  Scff\ 

the  plape  of  Cafesy  89. — l\vo  juftices  of  the  peace  made  an  orcfer  ta 
birth  be  the  rcmovc  a  wofrtaii  and  her  chiFd  from  Skeffrcth  to  Waif  or  d^ 
mcntoftfX/'  ^'^^  ^^  ^^^  order  feat  tlic  child,  being  two  years  old,  to 
tard.  yet,  wiiiic^^c  place  of  its  birth,  at  a  diftance  from  the  mother. 
under /rv^ff  I'his  ordcr  was  confirmed  at  the  fcfllons  on  the  appeal ; 
jr^rj  «/u|^r,  it  ;inj  being  removed  by  certiorari,  it  was  moved  to  quafh 
fh.ii  be  rcmov  y^^^  ^^^  orAtxi,  becaufe  the  child  is  rcmox^d  to  the 

ed  for  nurturg  to,  r'l-ii  i-n-  t  i*i         •  » 

the  nu>tiier's  pl««€^  01  Its  birth,  but  the  jullices  do  not  adjudge  it  to  be 
(cttlcnncnt.  a  bc^ard,  and  being  a  mtrfe  child,  they  cannet  feparatc  it 
from  the  mother  by  reafon  of  the  care  neccflary  to  nur- 
ture fo  very  jrounc  a  child,  which  none  can  be  fuppofed 
fo  fit  to  adminiftCT  as  the  mother  of  it ;  and  therefore  it 
iliould  ha,ve  been  fcnt  with  her  to  the  place  of  her  fettle- 
incut.     The  orders  were  cjuaflied. 

(a)  To  the  report  of  this  cafe,  Hated,  that  (he  returned  of  her  own 

Sir  J.  St  a  A  K  at  has  added  tiie  fol-  accord,  which  makett  it  no  more  than 

■  lowiog  note:— This  cafe  waa  nerer  the  common  cafe  of  a  baitard  bom  in 

%veil  confidcred,  for  it  ueot  off  with-  the  parifh  of  A,  when  the  mother  is 

cut  any  debate  upon  the  anfwtrgiv-  fettled  in  another  pariOi,  which  fet- 

en    by  the  cafe  which  I  icad,  and  tlement  of  tlie  mother   was   never 

which  fteins  to  differ  widely  from  the  thought  to  be  4he  fettiement  of  the 

pcefent  cafe;  for  thofe  calei  were  all  baftard  \   and  1  do  not  fee  that   it 

adjudged  upon  the  apparent  fraud  in  makes  any  difoence  that  flte  fcturn- 

Miegaily  removirg  a  woman  big  with  ed  to   the  pariih  from  M;heace  fh« 

child  of  a  baffaid,  and  left  the  parifh  was  removed,  any  more  than  if  fbe 

fliould  uke  advantage  by  their  own  had  rambled  into  any  other  parifh. 
wroog;   bur  in  tiieprefeat  cafe  ids 
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16.  Rex  V.  St.  Peter's  in  W^rcejierjhirey  Eajter  Term,  A  baffard,   . 
8.  Geo.  2.  Bi^r.  S.  C.  25. — A  Bastard  was  remoYcd  ^^^^^^s** '» !"• 
from  St.  Peter's  to  OU  Swinford  as  to  the  place  of  its  n^"ii^*7'  ^"' 
birth.     It  appeared  on  the  evidence  of  the  father  of  this  ted  man  ami"' 
child,  that  he  and  its  mother  had  travelled  togetlier  a^wifc,  is  fettled 
wandering  perfons  from  place  to  place  for  about  fifteen^*»«f«  ^^^^ 
ir^ks,  and  during  all  that  time  had  cohabfte<I  and  Iain 

together  as  man  and  wife ;  that  during  this  cohabitation,  , 

which  continued  till  the  mother's  death,  the  child  was 
bom ;  tl^t  the  marriage  of  the  parties  had  never  been 
quellioneS  during  her  life;  and  that  this  child,  among 
other  children  which  they  had,  were  baptized  as  the  It- 
gitimate  children  of  the  faid  father  and  mother.  The 
ieflions  conceived  that  this  child  was  fettled  with  its  pa- 
rents ;  but  byLoRDHARDwicKE,  This  man  and  woman  ^ 
were  never  married,  and  the  evidence  of  the  man  is  ad- 
miflibfe  to  prove  this  faft.  The  child,  therefore,  is  a 
bailard,  and  mull  be  fettled  where  born* 

17.  By  13.  Ge9.  2.  c.  29.  for  regulating  the  Found-  FouHdlhgs^u tc* 
LING  Hospital,  it  is  enafled,  that  no  child  received  r'"'»^*'»  fl»aM 
into  fuch  hofpital  (hall,  by  virtue  thereof,  gain  any  fet-  ^^«fc^il««nw 
tfcment  in  the   parifh  where    fuch    hofpital  fhall    be  buuf  ^-T^?. 

fif^a^^  matg,  niau  be 

fettled  where  horn. 

li.^Rfx  V.  HiltTfty    Trinity   Term^    16.  Geo.  2.    Burr.  The iUegiiim«* 
S.  C.  187. — The  baftard  child  of  a  certificated  woman  children  of  a 
was  removed  from  Lydlinch,  where  it  was  born  while  the  w^*^*"  ^^o »« 
certificsite  was  in  force,  to  Hilton,  which  was  the  V^^^^^^^^xy^^^J^^ 
its  mother's  fcttlement.     It  was  objected,  that  the  baf-  ^||  bc^€«i«j 
tard's  fettlement  was  in  Lydlinch^  the  parilTi  where  it  was  where  bom,  aJ- 
inn^  and  that  it  could  not  be  fent  to  tlie  place  which  thoughAichcei^ 
garc  the  certificate,  as  a  legitimate  child  might  have  been,  f^^ca'^w" 
On  the  other  fide  it  was  contended,  that  partus  fequ'ttut  l?Jrf?fi!J^* 
ventrem^  and  that  the  ccrtihcate  act  made  no  diifercnce  birth. 
between  legitimate  and  /VAr^/V/wj^/r  children. — Lee,  Chief  s.c.Str^. 
Jujiue,  This  cafe  fteins  to  depend  entirely  on  the  ftatute  1168. 
8-  and  9.  H^iU.  3.  c.  30.  which  obliged  the  parifh  to  re-  s.C.i.  SefT. 
ccivc  a  certificated  per fon  with  his  or  her  family  and  y^^'^'^^^*^ 
children,  and  to  fuffer  them  to  continue  there  till  ac-  r^x  v.  New 
tually  chargeable  ;   for  then,  indeed,  a  certificated  perfon,  Wmdibr, 
as  his  diiidren^  though  bom   in  the  pariih,  may  be  p^*  12. 
removed.     But  baftard  children  cannot  be  confulered  as 
the  children  of  the  certificated  perfon :  they  are  nobody's 
chil4rcn;    they  arc   filii  fopuli.      In   the  cafe  of  Neio 
H^tndfor  the  Court  were  of  the  fame  opmion ;  but  as  the 
pariih  of  IVbite  IValtham  had  certified  that  tlic  mother 
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Rix  V.  was  the  Wife  of  the  father  of  the  children,  it  was.tiionght 
UiLTOM.  ^h^  {\j^.j^  certificate  concluded  the  parift,  and  prevented 
them  from  proving  the  contrary.  1  know  of  no  cafe  that 
confiders  baftards  as  the  children  of  any  one,  and  there- 
fore 1  think  that  a  baftard  cannot  be  removed  from  the 
place  where  born  under  a  notion  of  its  being  the  child  of 
a  certificated  perfon.-Ca  apple,  Jujiice^  concurred^  sihd 
faid,  that  the  words  ^^ family'^  and  "  chlldren^^^  in  the  cer- 
tificate ad,  muft  mean  legitimate  children  ;  fo^that  baftards 
are  not  even  within  the  words  of  the  aft. — \VRrGHT, 
Jufticej  faid,  that  in  this  cafe  partus  non  fequitiB'  ventrem^ 
and  therefore  a  badard  is,  in  general,  fettled  where  bom^ 
—And  Dennisqn,  Jujiice^  being  of  the  feme  opinion^ 
the  order,  removing  the  baftard  to  th?  mother's  fettle^ 
yxtviti  yiras  qualhe^l. 

B^jisriihoxn  ^9-  By  n-  (^^^'  2.  c.  s.  /.  25-  "  Where  any  wo-» 
in  the  ftrecis,  "  man,  wandering  and  begging,  Ih^ill  be  delivered  of 
Mtcwbtrtibe m*- ii  a  child  in  any  parifh  or  place  to  which  (he  doth  not 
^V''  ",^^^'  **  *belong,  and  thereby  bccometh  chargeable  to  the  fame, 
A^i?l^^£n^' **  the  churchwardens  or  overfeers  may  detain  her  till 

snail  not  jain  r  r  i  i  •    n-  r    % 

^ttlements  **  thcy  can  lately  convey  her  to  a  juitice  of  the  pe^e  : 
where  bom  5  *<  and  if  fuch  woman  Ihall  be  detained  and  cpnveyed  to 
but  (hall  have  u  a  jufticeas  aforefaid,  the  child  of  which  (he  is  delivered, 
fmte^^!'*  "  if  ^^^tf/v/,  Ihall  not.be  fettled  in  the  place  where  fo 
Vide  port'  Rex  **  born,  nor  be  fcnt  thither  by  a  vagrant  pafs,  but  the 
if.  Aftiey,  pL  "  fettlemcnt  of  fuch  woman  (hall  be  dpemed  the  Settle- 
as-  *'  raent  of  fuch  child. 

3a(Urd  children  20.  By  13.  Geo.  3.  c.  82.  f.  5.  **  For  tlic  better  t^cgii- 
hoTnln-icJ/titafs  ii  Jation  of  lying-in  hofpitals,  and  for  the  regulation  of 
S^^ifTthc^pr  **  ^h«  fettlement  of  baftard  children,  it  is  enacted, 
fifliwlierebornt  **  that  no  bayard  child  or  children  born  in  any  fuch  hof- 
hut  ftali  fbllpw  <<  pital  ihall  be  legally  fettled  in  or  (hall  be  intitled  to 
the  mother's  «c  gj^y  relief  as  a  parifhioner  from  the  parifti  wherein 
fttUicmeiit.        «^  j-y^  bofpital  fliall  be  fituated ;    but  every  fuch  diild 

ifhes 

*.-««*  v» «  . .         -  mothers 

ftai'uu/*  "^    V  were  laft  legally  fettled." 

A  iaiimritt'  ^^*  ^^^^^^Z^^^  '^'  HemltHgtoft,  Hilary  Term^  17.  Geo.  3. 
movid  ai a  ifK":;?  Editor's  A7o5. — Eleanor  Grey  went  With  a  certificate 
ehfid  10  its  imo-  froTh  Hemlirtjrtofi  to  l)arl}ftgton^  in  whicfi  laft  townfhip 
then  fettlemcnt  (hc  bad  two  baftard  children,  and  then  became  chargea* 
**ft^ncd'h  ^^^'  ^^  order  being  thereupon  made  for  the  removal 
the  pari(h  in      of  hcT  to  Hem lingt^rtj  me  took  the  two  children  who  were 

which  it  wat  hru.         S.  C.  Doaxl.  o.         S.C.  Cald.  6,        S.  C»  Aqcci  408. 
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l9m  In  DarFiMpon  vith  her,  being  both  under  the  age  of  Darx-iuctow  • 

fcvcn  years.      Two  juftices  rcade  an   order  upon  the  vW«mliiic- 

townfbip  of  Darlington  for  tlie  maintenance  of  the  two 

children  born  in  that  townlhip.     Darlington  appealed 

againft  the  order  of  maintenance,  and  tlie  leilions  being 

of  opinion  that  Darlington  was  not  liable,  quafhcd  the 

faid  onkr.    But  die  proceedings  being  removed  into  the 

Court  of  King's  Bench,  The  Court  were  of  opinion, 

that  Darlington  was  obliged  to  maintain  tlie  two  children- 

at  Hemlin^ton^  while  refiding  there  with  their  mother  as 

imrfe  children ;  and  therefore  quafhed  the  order  of  fcffiouSt 

aiid  affirm^  the  order  of  tlie  two  juflices. 

22.  Rex  V,  JVyk(^    Trinity  Term^    19.  W  20.  Geo.  2.Thehafbrd 
Burr,  S.  C.  264. — Sarab  Cottony  the  mother  of  John  Cat-  child  of  a  ccr- 
ton  the  pauper,  came  from  Shel/e  to  Hipperholm  by  cer-  |j,^"|^*|,J^"* 
iificate^  being  then  pregnant  with  a  baftard  child  (the  faid  pr^g^nt  isfet- 
John  Catton) ,  and  was  afterwards  delivered  of  him  at  Hip'  tied  whe^'e  hww^ 
ft}  Mm.     The  certificate  undertakes  that  the  parilh  uf  alihcuRh  the 
Slt'l/e  fhall  provide  for  her  and  her  child,  whenever  they  certificate  im- 
ftould  become  chargeable.    It  was  contended,  that  ^^is  ^^^^J^^]!^^'^ 
cifc  was  clearly  diuinguifhable  from  the  cafe  of  Rex  v.  herciaid. 
Hj'tcn ;  for  here  the  woman  is  ftated  to  be  then  pregnant, 

and  the  certificate  exprefsly  undertakes  to  provide  for  her 
and  her  child.— Tnj:  Court  faid.  They  take  the  child 
referred  to  in  the  certificate  to  be  a  legitimate  child  then 
in  being;  and  therefore  the  order,  removing  this  baAard 
from  die  parifh  where  it  was  born  to  the  pari(h  where 
its  mother  was  fettled,  was  quafhed.  - 

23.  Rexv.  Ipjley,  Mich,  Term,  lO.  Geo,  3.  Burr,  S,  C  650.  But  if  a  ccrtii. 
— A  woman  was  certiiicatcd  from  StudLy  to  Ipjlcy  in  the  ^^^^  cxprcftiy 
following  words  :  •*  To  the  churchwardens  and  over-  "rovidc^^fori 
**  feers  of  the  poor  of  the  parifh  of  Jpjley:  We  the  church-  ^hiid  that  a 

wardens  and  overfeers  of  the  poor  of  the  parilh  of  woman  is  then 
StudUy  do  hereby  certify,  own,  and  acknowledge  Jme  preicnant  with  ^ 
"  Caufier  fpinfler,  and  the  child  or  children  that  fhe  now  [j*^^  *jj*'^^;^  ^ 
••  goeth  with,  to  he  our  inhabitants,  legally  fettled  with  ^^(^^rd  mTu'be 
*^  us  in  our  faid  parifh  of  Studley:  ai^d  if  at  any  time  fettled  in  the 
•*  hereafter  the  faid  ^nne  Caufier,  or  her  child  or  children  tnwher's  parift, 
*'  which  fhe  now  jfoetli  with,  fhall  become  chargeable  ^"^  "*^  *"  ***^ 
^*  to  and  afk  relief  of  your  faid  pSrifh  of  //>:y,^we  the  1^;';;^^*^"^  1 
"  faid  churchwardens  and  overfeer.*;  of  the  poor  of  our 
"  faid  parifh  of  Studley  do  hereby  profnifc  for  ouri'eives 
**  and  fucceflbrs,  that  we  will,  when  requefted  by  any  of 
■*  you,  receive,  xelieve,  and  provide  for  them,  as  our  in- 
■*  habitants,  according  as  the  law  in  that  cafe  requires." 
TIh  child  was  bqpi  Jt  Jfifi^y  within  about  a  month  after 
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^txtf.Xttttf,  fhe came  to  rtCiit  there  under  the  certificate.  It  \f ns  ar- 
gued, that  the  certificate  in  this  cafe  cotifd  not?  operate  as 
to  the  unborn  child,  but  that  the  child  was  nbtvfrithftari- 
drng  fettled  in  the  place  where  it  was  born  :  that  this  is 
not  a  certificate  within  the  aft  of  8,  ^  9.  ff^IL  c.  y). 
The  undertaking  relates  to  a  non-entity,  art  embno. 
Art  tinbom  child  cannot  be  pcrfonally  certificate?d.  It  is 
ho  part  of  the  parent's  famtly.  And  tlie  aft  obliges  only 
the  certifying  parifh  to  provide  for  the  pauper  nwn tioned 
in  the  certificate,  togeth<rr  with  hh  or  her  family  \  and  a 
bstftard,  rn  the  fenfe  of  the  aft,  is  part  of  no  pcrfon'5  fa- 
mily.— But  The  Couar  were  ckarlr  of  opinion,  that 
the  parifh  of  Studicy  was  bound  by  this  certificate,  which 
takes  notice  of  the  woman's  being  then  unmarried  and 
with  child  ;  and  acknowledges  the  child  (he  then  went 
witli  to  be  legally  fettled  with  them  in  their  parifh.  And 
Lord  MANsFiELE^obfcrved,  that  the  woman  was  very 
big  with  child  ;  and  was  undcrftood  by  both  parifhes  to 
be  fo.'  And  Studlcy  exprcfsly  prdmifed  to  provide  for  th6 
infant  fhe  then  went  with  ;  therefore  they  ought  to  be 
bound  by  their  certificate.  An  infant  in  ventre  fa  mere 
may  be,  to  a  variety  of  purpofcs,  confidercd  as  born. 

Baftard  chlid^n  ?4-  Bv  20.  Geo,  .3- c- S^-  "  All  baftard  children  born 
born  in  hoofes  **  1"  the  houfe  of  induftry  of  any  hundred  or  other  d»i- 
ofindunry,  in  **  trift,  incorporated  Vy  aft  of  parliament  for  tlic  relief 
incorpoiafed  «  j^d  employment  of  the  poor,  fnall  be  deemed  to  belong 
diiirias,  (hall    „  ^Q  ji^^       ■  jj^  ^^    l^^g  ^j^^^^  ^j^^  mother  of  fuch  baltard 

ther'sfcitle-  child  was  legally  lettied, 

mcnt,  and  not  be  fettled  where  bom. 

A  birfWd-born      1^! RexzuJ/lleyy  Hilary  Tcrm^  ^(^.Geo.^.  Editor's  MS9, 

ontiHsraadp      — CATHERINE  BoARDMAK,   tile  liatural  daughter  of 

white  ••»«  n*'^-    iV/rw,  now  the  wife  of  Jchn  Hidme^  was  removed  fron^ 

I«Ilr!I«?n!rrM.  t^c  townfliip  of  JjUty  to  the  townfhip  of  Little  Hutt on. 

her  own  panih.  The  SEssfoNs  quathcd  the  order  and  ftated,  *'  That 

^MtMHicfraudy  the  pauper  was  Dorn  a  baftarcf  in  Little  Hulton^  on  the 

u  fetjied  whef e  feventh     Ai^^^ft    1782,    under  the    following    circum- 

*^^*"'*  ftanccs  :  The  mother,  on  the  fifth  of  the  fame  month 

of  Augufty   went  as  fhe  had  feveral  times  done  before, 

with   the  knowledge, j^confcnt,  and  approbation  of  the 

overfccrs  of  J/llcyy  where  her  lcg:al  fettlement  was,  and 

where  fhe  then   rcfided,  to  fivxd  out  the  father  of  the 

child,  that  fbc  might  give  intelligence  of  him   to  the 

town.     She  told  the  overfeerf:  of  JJlley,   two  or  three 

days  before  /he  was  delivered,  that  fhe  would  go  to  find 

our  the  father  of  the  child,  and  they  defired  fhe  would 

if  ihe  had  opportunity;    but  Ihc  thei^  tl|pught  Are  was 
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not  within  three  weeks  of  her  ti(ne.      She  weiit  to      i^>sv« 
Radcliffiy    about  eight   complete   miles   from   Hnttait.     a«ti.»t, 
fuppoSng  to  find  the  father  there,  and  flaid  all  night ; 
and  the  next  day,  while  fhe  wa&  at  PadcUffe^  (he  per- 
ceiTed  hcrfirlf  to  be  ill,  and  therefore  made  what  hafle 
file  coald  to  return  home,  wiihing  to  get  to  her  own 
town.      She  got  to  Farmvortb  on  tlie  lixth  of  ^uguft 
at  night  ;   and  about  t^'o  or  three  o'clock  next  morn- 
ing, beiil^  the  feventh,  ihe  fet  out  for  uijUeyy  and  got 
to  Littii  HuttMj  which  was  the  direft  road  to  jijTley^ 
where,  her  labour-pains  encreafing,  ihe  was  furniihed 
with  a  man  and  horfc,  at  her  own  requcft,  by  a  perfon 
(not  the  overfeer)  of  Little  Hutton^  to  carry  her  for- 
ward' to  AJilej\   but  (he  had  not  proceeded  more  than 
thirty  roods  before  her  pain  was  fo  great  that  (he  waa 
obliged    to  flop,    and  was  delivered  of  the  pauper   in 
lAttle  Hutt$ny  in   the  highway  titere,   and  about  one 
hundred  yards  from   Tildcjley  u-itb  Shackcrln^  a  town- 
(hip  intervening  between  Jj'tley  and  Liule  Hutton,     She 
and  her  child  were  immediately  taken  to   a  houfe    in 
LittU  Huttoitj  where  tlicy  were  both  taktii  care  of  by 
the  town  with  humanity  and  tendcxnefs :    there  was 
no    fraud    on    either    (ide. — Mr.  Cog k ell  (hewed 
caufe.  The  birth  of  the  child  in  LittU  Hutton  was  occa-* 
lioned  by  tlie  parj(h-officers  of  Aftley.    The  motlicr  was 
itQt  by  them  on  the  public  iervice  of  the  pariih  >  which 
ihall  therefore  be  charred  with  the  child.    This  cafe  is 
within  the  principle  of  thofe  already  decided.     A  child 
bom  in  gaol  («),  or  pending  an  order  of  removal  after-  («)  Elfing  <r. 
wards  reverfed  (^),  or,  during  the  removal,  on  the  road, JJ*S?""^^ ^ 
before  the  order  has  been  Icrved  (r);  or  where  the  mother,  j/scfL  Caf  go. 
after  removal,  privately  returns,  and  is  delivered  in  the  Ante,  page  5^ 
pariih  from  which  (he  was  removed  [d] ;    in  all  thcfe  pi.  ly 
cafe^i,  the  child  follows  the  fettlement  of  the  mother,  and  (^)  Weftbury 
is  not  fettled  where  born. — Lord  Mansfield.  Where ''•  ^^|^*"' 
a  baftard  is  born  pending  an  order,  or  in  gaol,  or  there  ^^^^ 
^  any  fraud,  tliefe  are  exceptions  to  the  general  rule  ;  Ante,  pageu^ 
but  in  allotlier  cafes  the  birth  decides  the  fettlemeiit.  —pi. 8. 

O^DEa  QUASHED.  ^C\}^^  ^^^ 

Aotc  pMte  4,  pL  io«         (<0  Landinabae  v.  Much  Birch,     i.  Stra.  477.    But  thii  caib  if 
((axrerf  by  die  fcpM-MT.    See  ante,  page  6,  pL  14. 

26.  Rtx  V*  Lubbtnham^  Ea/ler  7>ivw,  31.  Geo  3.  4.  Term  I^  from  the 
Itif.  251— Two  juftices  removed  Elizabeth  Hutchins,  *^ Srfcr^f  ^mo!* 
witc  of  Tbanuts  Hutcbins^  (who  was  then  abfent  from  her)  val,*u%pairai 

and  by  fair  conc^u* 
fion,  Uiat  a  child  is  a  i^fimri^  he  Aall  be  iettkd  where  iom. 
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Rm  v.  and  Hipziba  her  daughter,  from  Lubhenham  to  Oxen  Jon:* 
ItVMEMBAM.  ^j^  appeal  the  feilions  quafhed  the  order,  and  flated  the 
following  cafe.  *'  The  pauper  Elizabeth  was  married 
about  fcvcntcen  years  ago  to  Thomas  KutchinSy  who  was 
fettled  at  Oxindon.  Two  years  afterwards  he  was  con- 
vifted  of  a  highway  robbery,  and  condemned,  but  re- 
prieved 0n  his  inlifting  as  a  foidier :  he  went  abroad, 
and  five  years  after  that  the  faid  Elizabeth  (hearing 
tliat  he  was  dead)  was  married  by  banns  to  Thomat 
PontoHy  at  Lubbenham,  On  the  21ft  day  of  OUober  1782, 
about  a  twelvemonth  after,  Hutchlns  returned  (whilft 
the  faid  Thomas  Ponton  and  Elizabeth  were  reiiding  at 
Theddlngworth),  The  faid  Ponton  2iV\6,  Elixabethy  who.  were 
then  living  together  as  man  and  wife,  went  togctlier 
to  the  parifh-officers  of  Lubbenham  for  a  certificate  to 
TheJdhtgworthy  who  direfted  the  faid  Ponton  and  the 
faid  Elizabeth  to  be  included  in  the  faid  certificate, 
and  granted  it  accordingly;  acknowledging  the  faid 
Thomas  Ponton  and  his  wife  ^without  mentionine  her 
chriftian  name^  to  be  their  pariiiiioners  legally  fettled 
in  the  faid  parifh  of  Lubbenham  ,  and  they,  the  faid 
pauper  Elizabeth  and  Ponton  returned  with  it  to  Tbed^ 
dlngworth,  7homas  Ponton  was  never  married  to  any 
perfon  but  the  faid  Elizabeth.  Hepzlba  was  born  du* 
ring  the  cohabitation  of  Ponton  and  Elizabeth  at  Luh" 
benham^  and  there  baptized  as  the  daughter  of  the  faid 
Thomas  Ponton  and  Elizabeth  his  wife.  —  The  Court 
were  of  opinion,  that  the  order,  as  far  as  it  refpeds  the 
child,  fhould  be  affirmed,  becaufe  the  fair  conclufioi^ 
from  all  the  f^ft^  ftated  is,  that  fhc  w^^s  a  baftard. 


II.  Of  legitimate  children^ 


IVi  ihTw  bl^  27.  The  Cafes  of  Clavely  and  Burton,  Stafford  Affizes^ 
b*<!lie.pari(h.  5-  ^ar,  I.  2  Bulft.  35 1. —Upon  the  ftatute  42.  Ellz.  c.  2, 
3ie  in  ^noth<^  for  provifion  for  the  poor,  thefe  matters  happened  to 
pariih,  while  bc  qucftioncd  at  the  quarter  feffions  before  the  juftices  of 
^  I*  P^jJ'^"^  K>  the  peace  there  held  for  ilie  county  of  Worcefie%'y  and 
chUd'ihaUnot  ^P^^^  difference  in  opinions  amongft  them,  the  cafes 
be  fettled  in  the  werc  agreed  upon,  and  referred  to  the  refolution  of  the 
parirti  where  it  JuDGEs  OF  AssiZE  for  the  county  of  IVorcefter  and  StafT 
\v»  left  defti-  y;^^  y^  jjjg  cafcs  in  difference  were  thefe  as  follow  : 
d^rt^of^he  —One  Dorothy  Clavely,  with  a  young  child  under  the 
mother,  hot  ^Z'^  of  feven  yearsj  going  about  as  a  wanderer,  came  with 
fliali  be*  f^stiled   her  child  to  the  vill  of  Jrc^ey,  in  the  coi^nty  qf  ff^orceftrr^ 

whtre  it  was  ?n  j 


r 
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and  then  deiired  a  vrarrtnt  to  be  couveycd  unto  Ecck^     Casm  of 
^flsilj  in  the  county  of  Stafford,  where  Ihe  had  fomc  friends,  Clav«ly  aoi 
and  where  the  child  was  born,  as  by  a  certificate        ''»''<>•'• 
appeared.     Upon  this  the  conftablc  oi  Arthy  made  her  a 
pafs  to  convey  her  to  Ecclejhal\  the  conftable  of  Areley  de- 
livered her  to  the  conftable  of  Rippisford.^  who  delivered 
her  to  the  conftable  ofBewdUy  in  the  county  of  fVorcefter^ 
and  then  at  Bewdley  the  mother  died  s  they  fent  the  child 
to  Rjppesford^  and  they  fent  the  child  to  Areley^  who  fent 
him  back  again  to  ^/^^j/bri/.     The  Sole  Question,  at 
the  quarter  feftions  for  the  county  of  ^orf^^'/^anddw^hich 
was  referred  to  the  Judges  of  Assize,  was,  Which 
pariih  ought  to  keep  this  child  ?    Whether  the  parifh 
where  the  mother  dled^  or  the  parifh  where  the  child  was 
fom  ?  This  was  the  firft  cafe.  ——The  fccond  cafe  was,— 
One  Elizcabetb  Burton^  being  a  wander er^  with  three  chil- 
dren born  in  three  feveral  parifhes,  came  with  them  three 
into  Dale^  in  the  parilh  of  bale^  in  the  county  of  IVorcefler^ 
nato  one  Burton^  her  fifter,  where  (he  died ;   the  three 
children  being  there  left.     Upon  this  a  petition  was  de- 
livered, at  the  quarter  fcffions,  to  the  juftices  of  the  peace, 
to  have  an  order  by  theni  made  for  difpofing  and  keep- 
ing of  thefe  children :  they  were  in  doubt  what  order  to 
in^e  therein ;  and  upon  tiiis  cafe,  they  agreed  to  refer 
the  fame  to  the  Judges  of  Assize  to  make  an  order 
in  this  cafe.    Note,  that  the  judges  of  affize.  Sir  Wil^ 
LiAM  Jokes  and  Sir  James  Whitelock,  did  confider 
together  of  this  cafe;  and,  28.  July  1629,  2X  Stafford^ 
they  delivered  their  refolution  in  both  the  cafes  to  be 
this :  The  children  ought  to  be  kept  and  provided  for 
in  the  fcvend  parifhes  where  they  were  born,  and  not  in 
the  parilh  where  the  mother  died  in  tranjitu  ;    and  ac- 
cordingly, an  order  was  made  and  figned  under  their 
bands,  and  by  the  fame  delivered  to  the  clerk  of  adize 
to  deliver  the  fame  to  the  parties  j   by  which  they  did 
order    the  feveral  children  to  be  fent  to  the  feveral 
pariflies  where  they  were  born,  to  be  there  by  them 
kept  and  provided  for,  according  to   the  law  ;     and 
this  was  fo  done  accordingly.     And  the  reafon  of  this 
their  refolution  was,  becaufe  that  the  place  of  birth  is  a 
fettling  of  tliofe  children  in  a  place  certain,  to    keep 
and  provide  for  them,  and  that  the  wandering  of  the 
mother  with  them  afterwards  doth  not  alter  the  cafe ;  nor 
yet  the  dying  of  the  mother  in  a  parilh,  having  the  ciiil- 
dren  there,  ihall  not  be  faid  to  be  a  fettling  to  make  the 
fiiid  parifh,  where  the  mother  died,  to  keep  the  children, 
but  uie  place  of  birth  ;  this  is  the  place  to  be  looked  after, 
and  fctthng  to  have  the  children  to  be  there  kept  and  pro- 
vided 
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Cases  pf       vided  for.    ThEY  ALSO  RESOLVED,  OlTLtllit place  of  birth, 

CtAYttYand.Qj.  (i^g  place  oi  their  laj}  habltationy  if  thq  lame  maybe 
u»Tow.  known,  arc,  in  judgment  of  law,  faid  to  be  the  place  of 
fettling.  So  that  if  one  be  born  in  fuch  place  or  parilh^ 
and  afterwards  is  an  inhabitant,  in  fervice,  in  another 
place  and  pari(h>  and  after  this  become  to  be  ^  wanderer^ 
no  is  then  by  the  law  to  be  fent  to  the  laft  place  of  his 
fettling,  to  be  there  kept  and  provided  for.  hf  ote.  That 
in  the  two  laft  principal  cafes  the  children  to  be  provided 
for  by  the  order  of  the  judges,  and  lent  to  the  feveral 
■*^    '  parilt^s  of  their  A/V/Aj,  as  poor,  to  be  there  by  them  pro- 

vided for,  they  were  fo  fent  as  poor  to  be  by  them  pro- 
vided for,  but  not  as  wanderers^  rogues'^  or  vagabonds. 

28.  By  8.  and  9.  Will  3.  c.  ^.  "  If  any  perfon  or 
teritimrtc  ^difid  *'  pcrfons  fhall  come  into  a  parifli  with  a  certificate, 
^der  a  ccrtifi-  "  It  Ihall  and  may  be  lawful  for  any  fuch  perfon,  when- 
cate  (hall  not  <^  ever  he  (he  or  they  fhall  happen  to  become  chargeable 
^io  a  feide-     «<  to,  or  be  forced  to  afk  relief  of  the  parifh,  and  his  or 

her  children,  though  born  in  that  parifh,  not  having 
otherwife  acquired  a  legal  fcttlement  there,  to  be  re- 
^*  moved,  conveyed,  and  fettled  in  the  paiifh  or  place  from 
*'  whence  fucli  certificate  was  brought.*' 

A  legitimate  20.  JVhitcchapelv,  Stepney,  Mich.  9.  Will,  3.  Carth,  43 j. 

dnU^  where  its  — Tiig  cafe  was  thus :  One  Bera  had  two  children,  both  of 

^W  "  !im  i  ^l^^'"  ^"^  "^  ^^^  P^^^^'^  °f  IVhitechapel.  The  father 
fctii^mcnVb)'  *  died,  and  the  mother  married  again.  Not  long  aftcr- 
kirth  \  but        wards  the  hufband  and  wife  ran  away,  and  deferted  thcfc 

%vhc*re  the  fet- 
tlemenc  of  the 


children,  who  were  afterwards  privately-  dropped  in  the 
parifh  of  Stepney;  one  of  them  being  two  years  old.  and 
citimatechild'   ^^^  Other  four  ycais  old.     I'hefe  children  were  removed, 
U  known,  fuch  by  order  of  two  juftices,  to  the  parifli  of  IPiyitechopel,  but 
child muftfol-    tliat  order  was  vacated  upon  appeal;    and  tlie  rcafon  ex- 
low  the  fcttk-    pycfTcd  in  the  order  of  felfions  was,  becaufe  Stepney  could 
ment  of  the      ^^^  prove  that  Bora,  the  father  of  the  children,  was  ever 
legally  fettled  in  Wh'itcchapcl \  though,  in  the  fame  order, 
it  was  acknowledged,  by  exprefs  words,  that  both  the 
children  were  born  in  TVhitcchapeL     It  was  now  moved 
to  quafh  this  order  of  feflions  ;  the  queftion  in  law  being, 
If  the  birth  of  thefe  legitimate  children  fhall  gain  a  fcttle- 
ment of  them  when  the  parent  is  dead,  and  the  place  of 
Ills  laft  fettlement  unknown,  and  fo  muft  be  efteemcd  as 
a  vagabond  ?     It  was  agreed  by  all,  that  the  birth 
of  a  baftard  child  gains  a  fettlement  for  that  child,  and 
alio  that  a  legitimate  child  gains  no  fettlement  by  its  births 
when  the  place  of  the  parent's  laft  fettlement  is  known^ 
but  that  fuch  child  mult  follow  tlie  fettlement  of  the  pa- 
rent. 
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rent- — ^The  Court.  But  this  order  of  fcffions  mud  be  Whitf- 

CRAPCL 


quafhed,  aiid  the  order  of  the  two  j uft ices  confirmed;  *^"^'**' *•• 


Decaufe  whttt  the  parent  is  a  vagabond^  the  birth  of  a 
Itgitlmati  child  gains  a  libttlement»  tor  othei'w  ifc  it  will  be 
bom  in  vagrancy* 

30.  DaUon^  168. — A  travelling  woman,  having  a  fmall  ^'  *^  P**^  '^ 
fucking  child,  was  apprehended  for  felony,  fent  to  gaol,  ^^^^^^^^^ 
and  executed  ;  and  the  place  of  the  birth  of  this  child  ^,^4,  be!wc 
not  being  known,  it  was  (&it  to  tlie  town  where  the  mo-  known,  the 
thcr  was  apprehended,  for  that  town  ought  not  ip  havc^^  «^*»« 
fcnt  tlic  child  to  gaol,  tlie  child  being  no  malefaSor.       kjj^a^jte.  1 

t»  fetclemenu   S.P.Coinb.3^ 

31-  Chfifi*s  Hofpital  Cafe,    Trinity  Term,  lU  IVill.  ^.r^^aakmi% 
2.  Salt.  4S  c*— A  poor  child  was  left  in  Chrifs  Ho/ptGi ;  ^fl^^^'!'^. 
and  upon  the  complaint  of  tlie  wardens  of  the  Hofpital,  ^^^^l^^J^ 
two  juilices  made  an  order  on  the  ovcrfcers  of  the  poor  ,he  parents  arc 
of  the  pari/h  to  receive  and  maintain  the  child.     But  this  unknown,  aM 
order  was  quafhed,  becaufc  it  was  not  faid  that  the  pa-  «h<?  ^^  ^»>«*f 
rents  were  unknown,  or  likely  to  become  chargeable  to  ^^^^  charge*- 
ifce  parifh ;  for  though  a  child  of  three  months  old  be 
hclplefs,  yet  the  parents  are  bound  to  provide  for  it.     As 
to  the  principal  matter  which  was  hinted,  viz,  that  the 
Hofpital  was  bound  to  provide  for  poor  children  there 
.expoicd,  THE  CorRT  thought  there  was^iothing  in  that. 

32*  Cunmo'  V.  Milton,  Mich,  Tcrniy  2.  ^nn.  6.  Alod,  87.  ^^^  pritnatT 
•-•A  child  was  born  at  Cunmer  \  the  father,  while  the  fcttkmcm  bf 
child  was  under  feven  years  of  age,  removes  to,  and  gains  ^v/a,  maybe 
a  fettlcment  in  Milton,  And  tJiis  was  held  a  fcttlement  for  vacaird  by  a 
the  child.  ^  And  it  was  faid  by  tlie  Court,  that  if  a  father  ^^ ^^^^ 
be  fettled  in  a  parilh,  and  dies,  and  after  his  wife  dies  in  aitiK)ugh  the* 
childbed^  he  Ihall  be  tliere  fettled.  child  be  ante 

ffiucn  yuirs  of  age. 

33.   CrippUgate  V.  St.  Saviour's.  Hilary  Term,  8.  Jfw.  JJ*f//*^|jJ 
Foley^  265. — A  child  of  three  years  of  age  was  reinoved  rcfpca'tobotii 
from  the  parilh  oi Cripple ;atc  to  the  parilh  of  St,  Saviour's,  Ugiumau  aoA 
in  the  Borough  of  Southivarkj  and  it  appeared  in  the  order  Ukgitimau 
that  the  juftices  had  removed  him  to  St.  Saviour's,  as  to  ^'^"^^'*» '^ 
the  place  of  its  birth.— The  Court.  The  father's  fettle-  ^^m  onj"*^ 
meat  is  the  fettlement  of  his  legitimate  childreny  when  it  ^uomfyue  a  fct- 
can  be  found  out,  otherwifc  the  place  where  a  child  is  clement  by  fa» 
bom  is,  prima  facie,  the  fcttlement  of  the  child  until  »''«'^/r«  can  be 
there  is  anotlier  fcttlement  found  out.     So  a  baftard's  s^^p^fn^^xwei 
fcttlement  is  the  place  of  its  birth,  bccaufe  it  isnullius  ^\  shiHingfocd, 
fiihs.    If  a  child  dc  dropped  in  a  parilh,  the  parifti-offi-  Fort.  313. 

ccrs 


w 


tS  SFTTLEMKNT  BY  ftlRTk* 

CitrrLACATi  ccrs  may  remove  him  to  the  place  of  his  birthy  or  to  the 
V.  St.Sa-  place  of  the  father's  fettlemeiit.  The  ^ttlement  by 
birth  is  only  quou/quc  they  find  the  father  s  fcttlcment'; 
and  if  they  never  hnd  it,  it  is  abfolute  upon  them  ;  and 
the  order  was  confirmed. — Note,  In  this  cafe,  it  was 
agreed  by  the  whole  Court,  that  the  age  of  a  nurfe  chlld^ 
fo  as  to  go  along  with  its  mother,  was,  until  Jeven  years 
of  age. 

The  fittl  nt  -5^'  "^^'^  ^'  Creech  St.  MichaePsy  Eajier  Ttrrriy  14.  Gi9.  j, 
ky  ^rth  may  Kt  ^'"''**"^-  C  76  ^. — Six  children  wcfc  removed,  by  an  or- 
preved  by  the  der  of  two  juflices,  from  Creech  St,  Michael  to  Pilminfler^. 
copy  cf  the  aS'  to  the  parifh  where  their  father  was  born.  Upon 
S"^*?'^^*^  hearing  the  appeal  (the  father>  wjio  was  contained  in  the 
Md  by  ideo"^**  ^^^^'^»  ^^'"S  ^^^^  away),  in  order  to  prove  his  birth  in  the 
lifyiRg  the  per-  p«irifh  o{  PdminjUry  the  following  copy  of  a  rcgiftcr  was 
iMb  produced,  taken  from  the  parilh-regiftcr  of  Pilminfler : 

•*  C'riftcnings  iT^^Johtiy  fon  of  John  Every  znd  Mary 
**  his  wife,  baptized  December  5."  Jt  was  alfo  proved, 
by  viva  ^i'oce  tcftimony,  that  the  John  Every  who'iivcd  in 
Pilminjfery  and  died  long  ago,  was  confidered  as  tlic  pau- 
per's father ;  and  that  a  Mary  Every^  who  lived  in  Pil'- 
minftcrj  was  underftood  to  be  the  pauper's  mother,  and 
that  he  had  been  heard  to  call  her  **  mother."  The  fcf- 
fions  thought  this  was  not  fuflicient  evidence  to  prove  the 
birth  J  and  xo' identify  the  perfon  of  the  father  of  thefe 
children,  as  better  evidence  might  have  been  adduced  for 
that  purpofe,  and  therefore  dilcharged  the  order  of  the 
two  juftices. — But,  on  this  order  being  removed.  Lord 
Mansfield  fecmcd  to  think  the  evidence  fufficient ;  and 
on  caufe  being  fhcwn,  the  order  of  feflions  was  qnaflicd, 
and  tlie  original  order  was  affirmed* 

The  birth  of  a         35-  Rex  v,  Woodford^  Hilary  Ternty  23.  Geo.  3.  Editor* s 
pauper  reinoVcd  i^/iSS, — An  ord^r  of  removal  had  been  made  at  the  i>^r- 
as  a  married      che/hr  SeJ/ions^  where  tlie  courfc  is  for  the  appellants  to 
woman  IS  uf-    Win.— ICowPER  now  movcd  to  quafli  this  order.    The 
facit evidence    appellants  piovcd  the  Oijth  ot  the  pauper,  who  was  re- 
of  thet'ecdemenc  moved  under  the  name  of  yfnn  Pitmany  widow,  by  the 
loobiigetiie      regiftcr  of  tlic  rcfpondents  parifh,  in  which  her  maiden 
othcr^fidc  10      jiame  appeared  to  be  Ann  Skutt.     The  fcffions  thought  the 
proof  of^  the  pauper's  maiden  fettlcment  fufficient  ^r/i»i<f 
facie  evidence  to  cbljge  the  rcfpondents  to  go  into  the 
jeal  poiiit  in  difpute  between  the  parties.    This  the  rc- 
fpondents refufcd  to  do,  allcdging  that  there  was  no  cafe 
brought  before  the    court  by  tlie  appellants.      Upon 
which  the  fcffions  quafhcd  the  order,  as  being  unjfup- 
ported. — Mr.  Cowper,  as  the  ground  of  his  motion, 

infiitedt 
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in^'/td,  that  the  pauper  not  being  removed  as  a  fmgk      R«x», 
ittotn  iiy  her  hirtb  was  no  evidence  at  all  of*  her  letticmenty    Wtx)Dro»K 
uolefs  it  had  been  Hiewn  that  htr  hufband  had  no  fct- 
tlement.— Th£  Court  rcfufcd  to  grant  a  rule  to  Ihew   • 
caufe,  faying,  that  the  feffions  had  done  right ;   for  that 
the  proof  of  the  birth»  although  the  pauper  was   re- 
moved as  a  perfon  who  had  been  married,  was  fufhcient 
in  the  firft  inftance,  unlef^  the  parties  had  been  furprifed 
by  fuch  evidence.     The  hulband  of  this  pauper  perhaps 
had  no  fettlement ;  or  even  fuppoling  that  he  had  a  fet- 
tlement,  until  that  fettlement  be  difcovercd,  the  woman's 
own  fettlement  would,  in  the  mean  time,  remain.     The 
motion  was  accordingly  denied  {a).  .  •     («)  See  Rex  v. 

Inbjbitanu  of  Ryton;    Rex  v.  Inhabitants  of  HanfiogbMn{    Rex  «•  In!ubiunu  of 
Hedlbrj    and  Rex  v.  Whixley,chap.II.  po(li 

^6.  Rix  V.  TVbixlejy  Hilary  Term^  26.  Gcs.  3.  Editor^s  The  pla«  of  -' 
JiiSS. — Thomas  Potter  his  wife  and  children  were  re^  ^irtb  of  t  ic^i. 
moved  from  the  townfliip  of  IVhlx/ey  to  the  townlhip  of  );,^,f^/^^JJ[^^ 
Halattghf  in  the  city  of  T'ori,     The  feffions  quafhed  the  10  be  the  place 
order,  and  ftated,  that  Frances  Potter ^  the  mother  of  tlie  of  its  fetr!-- 
pauper,  depofed,  that  her  fon,  the  pauper,  was  born  at  .'"^^  aiihojgh 
Halaugbi   that  her  hulband,  the  father  of  the  Pauper,  |J.j*y|^;.''*| 
had,  before  her  marriage  with  him,  fcrvcd  two  years  in  jiving,  and  had 
Halaugb^  and  therefore  belonged  to  tliat  place,  but  that  fervcd'cwo 
(be  had  had  no  converfation  with  him  about  his  fettle-  y^ar*  in  a  dif. 
oent,  nor  did  ftie  know,  nor  ever  hear  that  he  was  hired  J®*^*  P*"(f* » 
for  a  year  there ;  that  her  huiband  i<?  ft  ill  living  at  jllex-  ^i^\^^(^,^ 
fyrd^  about  eight  miles  from  Pomfrct^  but  was  not  brought,  was  under  a 
or  attempted  to  be  brought,   to  prove  his  fettlement  hiring  for  a 
This  cafe  was  argued,  in  Trinity  Term  laft,  bv  Mr.  y«*r, 
Fearnley  for  the  order,  that  is,  for  the  townlnlp  of 
Halaughy  and  Mr.  Cockell,  for  thetownfhipof /-^Av- 
/17.    It  was  ftatcd,  that,  at  the  Weft  Riding  feffions,  the 
praidice  is,  for  the  rcfpondents  to  begin  (/'j ;    that  Mr.  (^)  See  Rex  v] 
CocKELL  accordingly,  for  the  refpondents,  called  the  Woodford, 
pauperis  mother  to  prove  his  birth  as  a  prima  facie  fct-  *"^®»  P*5®  *^' 
tkment,  and  then  ftopped  ;  that  it  came  out,  on  the  crofs-  ^'^^* 
examination,  that  the  father  was  alive,  and  might  have 
been  produced  ;  upon  which  the  foffions  quafhed  the  or- 
der, witliout  going  into  the  appcllar.ts  cafe ;    it  having 
been  underftood,  that  if  the  Court  fliould  be  againft  the 
appellants  on  tiiis  point,  they  Ihould  be  at  liberty  after- 
wards to  go  into  their  cafe. — Mr.  Fearnley  now  argued, 
tiiat  the  fettlement  of  the  parents  was  immediatclv  com- 
municated t©  the  child ;  that  the  birth  only  afFordca  a  pre- 
fumption  of  a  fettlement,  which  was  fumcient,  when  no 
evidence  of  the  aAual  fettlement  could  be  had. '    But 

Vol.  U.  C  here 
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J^'*  •^«      here  the  parents  might  be  produced,  and  therefore  it  wsa 

WKixtLT*    fncumncnt  on  thp  rcfpopdcnts,  firft  befiope  the  juftxcea, 

and  afterwards  qn  tlie  appeal,  tp  prove  an  s^ual  iettk- 

'   inent,  or  ihew  that  there  was  none,  except  by  birtb.— »< 

Mk.  Cocxe^l*  contra^  faid,  the  hkth  was  certainly  no 

Jfporc  than  z  prima  facif  fettlemont,  and  be  had  o&rcd  k 

only  as  fuch.    The  effc<^  of  it  was  to  throw  the  proof 

on  the  other  fide,*    that  all  the  bocJcs began  with  birth 

^  the  fir^  fettlement ;    anji  at  many  feflions,  where  the  , 

praftice  was  for  the  appellants  to  begin,  the  conftant 

way  was  for  them  to  prove  the  birth.— The  Court  was 

pJF  Ppiniofi)  that  proving  the  plape  of  the  Urth  of  a  chiM| 

V^  proving  it$  primary  place  of  fettlement,  and  then-! 

fbre  fuiidesvt  to  throw  the  burthen  on  the  other  ildc, 

{#)5€ftWietft^of  proving  a  different  place  of  fettlement  J>y  ^tfT^fftfj^ 

f  QiV*  if  thf^  hSf,  wQi}14  enable  them  (b  to  dq  (a j . 


GHAP. 
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fiTTLSMBKT   BY   PAItENTAOE. 


I.  By  fittlatum  of  mz  fathbr. 
IL  By/eitlimnt  of  THZ  UOTHUK. 
III.  Ofimtmci^UOH. 


L  ByfmUmm  o/thz  father. 

37«  fOWREI3ti  Cafe,  Triniiy  Term,  6.  JFttl.  bt  Menry,  Fm'pi  ptrenu, 
^  Pomr*s  Sett.  201.  —  A  Dutchwoman,  of  the  who  hart  gain, 
name  of  CowreJ^  with  her  two  children,  landed  at  Har^  •dnofimlfintat, 
wUb  fmn  Holland^  and,  removing  to  another  place,  were  ^^^^. 
iiait  bflKk  to  Harwich  by  an  order  of  two  juftlces.—  tlement  to 
Darnel,  Serjeant.  Lanaing  makes  no  fettlement. — Sir  their  children, 
Barth.  Shower.    It  is  within  the  equity  of  the  aft.  *-C.Coiah. 
—Eyres,  JmJUce,  in  theabfeiKe  of  Holt,  Chief  Juftice*  **'* 
You  miift  keep  them  when  you  have  them,  for  aught  I 
know;  for  it  feems  to  be  cajus  omlffus.    The  order  was 
f]uaihod» 

J 8.  Hard's  Cafi,  Mch.  Term,  8.  fTilL  3.  2.  SaH.  42y .  TU  ($ihtrU 
IR  B.  Shower  moved  to  qua(h  an  order  for  the  re-  fttttement  ibail 
moval  of  an  idiot  to  the  place  of  the  laft  legal  fettlement  ^^^^  "^ 
€i  bis  father,  comparing  it  to  the  cafe  of  «  baftard,  who  is  di^/dlbmith 
to  be  maintained  by  the  pariih  where  it  was  born.    But  foch  child  bo 
by  Holt,  Chief  Juftice^  The  fether  of  an  idiot  ought  to  «  idku 
muntain  him,  and  if  he  cannot,  the  pariih  or  pl^ccjp^^c^l 
where  his  father  is  fettled.     There  is  no  different  to  be  ^'       "^^ 
mde  in  this  refpeft  between  an  idiot  and  any  other  poor 
child.    But  the  cafe  of  a  baftard  differs,  becaufe  he  h^ 
no  father,  or  none  whom  the  law  takes  notice  of  as  fuch, 
wni  tfaerefore^  till  the  i8.  Elix,  c.  5.  the  pariihes  where 
diey  were  bom  wpre  bound  to  maintain  them. 

C  2  39.  R€» 
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If  a  hgitlmnti 


39.  Rex  V,  Luchin^toriy  Trtmty  Term,  8.  Will.  3.  C»mb^ 
Md  be  born  in  j9,o.—Howel  aiid  his  Wife  were  fettled  in  the  parifli  of 


gains  a  fettle. 

ment  in  the 

parifh  where  it 

was  bom. 

S  C.  3.  Salk. 

aS7. 

Sett.  &  Rem, 


onepaiifh,  and   'i,.  ,  -r  ii/i-i'»  « 

its  parents  re-  ^uckingtot:^  and  came,  as  it  leems,  clandeltmely  into  the 
move  into  an.  parilh  of  St.  Jnjtins^  in  Briftol^  and  there  a  legitimate 
other  parifh,  child  \v^s  born,  whiclx  child  was  now  under  the  age  of 
T*  k'l^^^-'^d  ^^ven*^  years.  The  father  went  abroad,  and  died  in  the 
a  fetticmcnT"*^  king's  fervice  ;  the  mother  returned  to  Luckin^toriy  and 
there,  fuch  le-  there  flie  died  ;  and  the  qiieflion  was.  Who  Ihould  keep 
girimate ciuid  this  child? — NoRTHEY.  It  is  fettled  wUere  bom  ;  for 
they  cannot  fend  it  to  the  father  when  he  is  dead;  and 
the  parifli  of  Luckington  hath  no  right  to  keep  this  child 
except  only  as  a  confcqucnce  of  the  father's  fettlement, 
wJiich  fails  when  he  is  dead.— Holt,  Chief  Juftice.  The 
death  of  the  father  does  not  alter  the  child  s  letticraent. 
Muft  a  pofthumous  child  become  a  vagrant?  Birth  gives 
no  fettlement  (as  if  a  child  were  born  in  the  houlis  of 
correftion).  Birth  indeed  is  a  fettlement  for  a  bqftard 
child  bccaufc  he  is  null'ius  Jilius.  The  motlier  muft  be 
fettled  where  the  father  was  laft  fettled,  and  fo  muft  the 
child. — NoRTHEY.  A  child  cannot  be  removed  fr.om 
tite  place  of  his  birtli,  unlcfs  to  his  parent. — Holt,  Chief 
Jujtice  (harjitavit).  The  cafe  is  coniiderable:  the  child 
•may  be  fcnt  to  the  mother;  but  qutere  who  fhall  main- 
tain it. — Broderick  cited  the  cafe  of  He/ton  v.  St.  Aft'- 
drew\^  Holborriy  for  the  child  of  Mr.  Ddckway  being  bom 
in  HolhoYn\  where  it  was  ruled,  that  the  child  Ihould 
continue  there,  though  the  father  had  been  laft  fettled  at 
Hcjion, — Holt,  Chief  Juftice.  This  is  difficult  in  the  cafe 
of  a  legitimate  child.  Suppofe  a  man  is  legally  fettled  and 
hath  a  child,  and  afterward  fome  eftare  defcend  to  him 
in  another  parilh,  whither  he  removes  {as  he  cannot  be 
hindered),  Where  fhallthis  child  be  fettled  ?  Whichparilh 
Ihall  contribute?  Shall  the  defcent  of  a  rood  of  land 
charge  a  parifh  with  ten  children?  1  think  they  fhall 
follow  the  parent  for  nurture  and  education,  but  tliat 
the  parifli  where  they  v/erc  bom  fhall  contribute  to  their 
relief.  Wc  will  advife  upon  the  principal  cafe,  and  I 
will  hear  it  when  I  come  to  Briftol  upon  the  circuit. 


Thf  fct^er'* 
fettltrmtnt  com- 
municated to 
his  children  is 
not  ehan<;ed  by  ■ 
the  m-rri^gc  of 
hh  widow. 
S.  C.  Fort.  3C7# 
Cad.  10. 


40.  Rix  v»  Saxmundham^  12.  fViH.  3.  AfSS, — A  child 
of  a  former  huiband,  though  but  a  year  old,  when  a  womaix 
is  married  to  a  fecond  huiband,  cannot  gain  a  fettlement 
in  the  parifh  where  Ihe  goes  wiih  fuch  Second  hufband, 
but  fhall  only  go  there  for  nurture,  and  be  maintained 
by  the -parifli  wliere  the  child's  father  had  a  fettlement; 
and  fo  aifo  if  a  bailard. 

41.  Reg^ 
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4i.  J?<f,  V.  Cumnery  Trinity  Term^  r.  Jnn.  2.  Salk.  528.  -^.  being  fettted 
--//.  was  fettled  at  Cumncr,  and  had  feveral  children  "^ f;*Ji;i^^. 
bom  there ;  afterwards  he  removed  to,  and  gained  a  fet-  dr^n  there,  re- 
ticmcnt  at  Milton  \  and  becoming  poor,  his  children  un*  moves  to,  and 
der  the  age  of  /even  years  were  lent  back  to  Cumnen —  ?*«"•  ■  feitte- 
P0WEI.L,  >yJiVc,  held,  that  when  a  child  is  fent  with  the  ";«";«^-5i» 
parents  for  nurture  only,  it  gains  no  Icttlcment ;  but  here  ^^^  ^^^  of/tveM 
thechifdren  did  not  come  by  order;   aijd  the  children's  >.,iri  arc  fcitlod 


Settlement  fhall  not  be  divided  from  the  father^  for  thata'-ff 
would  be  unnatural.     Where  a  man  gains  a  fettleraent^*^*  3-  Sallc. 
for  hiinfelf,  his  wife,  and  fervants,  he  Ihall  likewifc  gain  p^^J^  .^^^ 


one  for  his  children  alfo ;  but  if  a  widow,  having  children 
under  feven  years  of  age,  marry  a  fccond  huiband  of 
another  parim,  they  Ihall  go  with  her  for  nurtitre^  but 
Ihall  not  gain  a  fcttlement  therc,and  fliall  return  when  tliey 
are  fcven  years  old.  She  cannot  gain  a  fcttlement  for  them, 
being  under  coverture,  and  (he  only  gains  a  fcttlement 
for  herfelf,  as  being  part  of  her  liulband's  family. — 
Holt,  Chief  Jujtice,  Birth  is  thcfirft  fcttlement,  and 
tlierc  muft  be  another  by  forty  ^days^  &c.  to  alter  the  fiilt 
fettlement,  A  child  under  tlie  age  of  feven  years  i;*  a,cr 
counted  a  nurfe  child.  If  a  child  above  feven  years  of 
age  be  put  out  to  nurfe,  or  for  education,  it  gains  no 
fcttlement :  the  queftion  liere  is,  WMiethcr  the  firlt  fcttlc- 
bicnt  by  hirth  is  altered  by  the  faiher's  gaining  a  new 
fettlement?  Suppofe  the  father  and  mother  came  to  ^/. 
and  then  go  to  B.  and  within  forty  days  the  mother  is 
delivered  of  a  child,  the  child  though  legitimate  fliall 
Ic  fettled  where  born.  The  father  indeed  ought  to 
niamtain  his  children:  the  jufticcr.  cannot  remove  the 
children  from  the  father  till  he  fail  to  decay.  If  a  father 
be  fettled  and  die,  and  his  wife  being  big  with  child  die 
before  the  child  is  born,  and  after  her  death  the  child 
is  born,  it  is  fettled  at  tlic  place  of  its  birth.  In  this  caib 
tlic  fettlement  of  the  fatlicr  at  Miiton  is  the  fettlement  of 
his  children,  'i'hc  child  is  fettled  by  hirth  only  where  it 
'^  an  accidental  fettlement*     The  order  was  quaihcd. 

42.  Coxiuellv.  Shiil.n  /hrd^  Hilary  Term^  4.  Jnn*  Fort.'^^^f^^^^** 
3i3.-By  Holt,  Chief  Juftire.    The  birth  of  a legitinuite ^^itTiI^rf 
child  doc;  not  make  a  fettlement,  but  the  place  of  ^hc  h»s  icjUioiate 
iait  legal  fettlement  of  tlic  father.     A  legitimate  child  hmt  children,  in 
or  a  child  dropped,  in  a  plicc-where  a  pcrfon  is  vagrant,  whatever  piac«  • 
gains  no  fettlement  by  being  dropped,  but  where  the  fa-  Jj^  «n^y  k« 
ihcr  was  iaii  legally  fettled.  *^"' 

C  3  43.  Reg. 
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A  k^timM*  J^^.  Rjf^,  ^,  Clificn,  Afick  Term^  5.  Jm.  X^.  Hivr,  jSo* 

fj^»  *^^  — ^It  the  tathcr  die  before  the  child  is  born,  yet  the  chiW 
^211^^^^^  fliallbefettledwheretbefatherwasfettiedbeforehudeatb. 

Hudl  loherit  bisftttlemefiL 

TliDCither*s  J^..  Jfeg.  v.  Su  GiliSy  Eqfter  Termy  10.  Jmu  Fobf^  adQ. 

2^J^J^*»^— Mr.  Darnell  moved  to  quafti  an  order  of  feiiom. 
ftfw^Si^tc!  There  was  an  order  made  bv  two  juftices  for  removing 
tkf^nu  b/  on  infant  from  Rickmanfwortb  in  Su  Aiians  to  die  parift 
birtbw  of  St.  Giles  in  Mddlefix.    T  he  pari&  of  St.  Giles  appeal 

to  St.  Albansj  and  the  fcffions  there  confirmed  tlM  order 
of  the  two  jaftices.  The  exception  was,  that  the  order 
fet  forth  that  this  infant  was  bom  in  St.  Gilis^  andlKere^ 
fore  they  ftnd  him  there ;  but  in  the  order  thty  atfo 
Ihew,  that  the  father  was  laft  legally  fettled  in  the  pariAi 
of  Rickmanfumih^  and  for  this  reafon  the  order  ought 
'^  to  be  quafhed ;  for  the  place  where  the  child  was  boni  is 
not  the  place  of  his  fettlement,  if  any  other  can  be  found 
out ;  now  here  is  another,  which  is  the  father's  fettle- 
ment— Thjb  Court.  The  birth- of  a  bajiard  child  is  itfc 
fettlement,  but  not  of  one  born  in  wedlock ;  but  the  fet- 
tiement  of  the  father  (hall  always  be  efteemed  the  fet<^ 
tlement  of  a  legitimate  child.    Let  this  order  be  quafhodw 

If  ft  fftriier  who    45-  Harrow  v.  Edgwire^  Eajltr  Term^  I  uAnn.  Folev^  257, 

luB  acquired  a  — A  man  had  gained  a  fettlement  in  the  parifh  of  Harrow 

ilixiknenthy    by  HIRING  AND  SERVICE.      Somc  time  aftcrward  he 

birhtg  mnifir-  iiemovcd  into  the  parifh  of  Edgwart^  where  he  married, 

DKifti"  remoff  *^^  ^^^  admitted  into  a  copyhold  eflate  for  life  worth 

CO  another  pa.  twenty-five  fhillings  a  year,  which  he  purchafed  and  lived 

riA  wbare  he    in  for  four  or  five  years,  and  died.     His  widow  was  ad- 

^^^^  ^^^y      mitted  to  the  eflate,  and  enjoyed  it  during  her  life.    On 

^  ^  to  h«r  death  fhe  left  three.children,  who,  being  likely  to  be- 

and  hii  chiidiai  come  chargeable  to  the  parifh  of  Edrware^  were  removed 

gain  a  new  fcu  by  an  order  of  two  juftices  from  Edgware  to  Harrow ^ 

clement  in  fuch  which  order,  on  appeal,  was  confirmed  by  theXeilions. 

fecond  parifh.   r^^itk  Orders  being  removed  into  the  Court  of  King's 

Bench,  NoRTHEV,  Attorney  General^  moved  to  quafh  them, 

on  the  ground  that  a  perfon  cannot  be  removed  fi-om  his 

own  fieeholdf  although  it  is  not  of  the  value  of  ten 

pounds  a  year,  and  the  father  having  gained  a  fettlement 

at  Edgware  by  his-cefidence.  on  this  eftate,  it  was  the  fet* 

tlement  of  his  legitimate  children.—- Raymond,  Soft-- 

"    •  ritor  General^  on  the  other  fide,  contended,  that  although 

the  father  had  sained  fuch  a  fettlement  In  Edgware  as  not 

to  be  removed  from  it,  yet  that  it  was  not  a  neceflary 

confequence  that  his  childlen  fhould  be  fettled  there; 

for  children  may  gain  a  diflinft  and  feparate  fettlement 

fet: 
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So€  tkemfelves.— ParkbR)  Chitfjufiicu  Where  a  oua  R' 
has  an  eibte  for  life,  or  an  ellate  of  inheritance  of  his  ^ 
own,  that  gains  him  a  fettlement,  though  of  lefii  than 
tea  pounds  a  year ;  for  he  cannot  be  removed,  and  if  he 
cannot  be  removed,  he  certainly  gains  a  fettlement ;  and 
the  continuance  of  his  children  with  him  muft  give  the 
children  a  fettlement.  1  agree  that  the  fettlement  of  the 
father  is  not  abfolutely  neceflary  to  the  fettlement  of  tlie 
children,  but  it  is  until  another  fettlement  does  appear: 
in  this  cafe,  however,  the  only  difpute  is,  Whether  the 
father's  fettlement  was  at  Harr&w  or  at  Edgware  t  I  am 
of  opinion,  that  he  was  fettled  at  EdgvUire^  for  he  could 
hot  be  removed  from  thence  ;  and  if  he  could  not^  nei^- 
ther  could  his  children  ;  fo  that  1  take  the  (etdement  of 
thefe  children  to  be  at  Edgware.  —  And  PowelLi 
Powi8,Mid  E'^iLEj  Ju/iicesy  being  of  the  fame  opinioiit 
the  orden  were  quained*  0 

46.  »"#*#rii  V.  tFok'mg,  TrlnUyThm,  la.  Jitm.  Sett,  fsf  A  cWliklqr 
Rim*  17.— The  order  removes  John  Andrews  and  his  ^®  JJiiiSmi Sk* 
fons,  one  of  the  age  of  twelve  yearrs,  the  other  of  tight  ^  ^,hOT«  his 
years.     Sir  Peter  King  moved  to  quafh  the  order,  itfadMriiteOidi 
not  fayine  the  children  had  not  gained  a  fettlement  elfe*  butif  abow 
where;    tor  it  is  not  a  neCcflary  confeipence  that  chil- Jr?".^*?"*!!^ 
dren  are  fettled  where  their  fatlier  is  fettled^  when  tliey  ate  ^SM^itm 
of  fuch  an  age  as  to  gain  a  fettlement  themfelves  by  hat  09^  (Ml 
being  apprentices. — Parker,  Chief  Jujiice*   Seven  years  wotbir  Ml»^ 
is  the  time  allowed,  and  no  further ;  and  it  is  a  neceflary '^'"^ 
eonfequence  tiiat  the  child  is  fettled  where  the  father  is 
fbttled.— The  order  was  qualhed. 

47.  St.  Giles  Reading  v.   Evtrjky  Blackwate}'^^ Hilary, '^^^f^ 
10.  Gf0.  I.  Sirange,  sl8o,^rf^illiam  Cbeftermanj  haviRg  j^^^^^^^J* 
gained  a  fettlement  in  the  parifh  of  EverJUj  Biackwater^  of  iiii  uofetdtd 
TeOsoved  into  the  parifh  of  .9/.  Gilts  \\\  Readings  and  mar-  childrtn,  il. 
ried  tliere,  and  had  two  children  born  there,  and  lived  ***•**''' ****^ 
there  till  his  death,  hut  gained  no  new  fettlement  in  tlfiit  I^J^J^^ 
parifh.     After  the  death  of  Chcfierman,  the  children  wiere  ciiAeof,andcTcf 
icmoved  by  order  of  two  juflices  to  EvcrJUyBlackwater^zhtTiYmTh\tttt% 
the  place  of  their  father's  laft  legal  fettlement ;  and  upon  «"<*  ^•^fj^jj^ 
appeal  to  the  quarter  feffions  from  this  order  of  the  two  "^Lt!*!!!!!^!^ 
jnftices,  this  order,  by  an  order  of  feilions  which  ftated f«tteitm«ft« 
the  cafe  fpecially,  was'quafhed ;  the  juiliccs  of  peace  at  the  £«thcr*t 
die  quarter  feflions  being  of  opinion,  that  the  children  <^<«t)i  alchoii|h 
could  hot  be  removed  to  Evtrfiey  B/rrr;twtfrir  after  tlieir^!|'|'^[*""^ 
father's  death,  he  never  having  been  in  that  pariih  after  {|^j^^l^ 

^Mtfli.  —  S.  C.  Sera.  i%o.      $.  C.  z.  Sdf.  Chf.  i  s6.      S.  C.  S.  M^.  169.  9*  Cfgrt.  |a0k 
Sw  C.  3.  eon*i  JrfR.  367.    S.  C.  Andr.  350. 

•    C  4  they 
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ST'.*cfxf*n  o.   they  were  born,  and  having  lived  with  his  children  atway^ 

Hvi  ESLiY     jrt  '^i^Q  parifli  of  -St.  Giles.     Thefe  orders  being  removed 

Blackwatek.  -^j^^^^Yit  King's  Bench  hy  certiorari,  Mr.  Reeve,  for  fup- 

porting  the  order  of  feflions,  infiiled,  that  the  place  rfthe 

hWih  of  the  children  was  the  place  of  their  fettlcmcnt,  as 

(tf^Saik.  ciS.  ^^ly  Cumvcr  V,  Milton  [a) ;    and  that  it  was  adjudged  in 

AniCtp.ihplj^i-SpitalJielils  v.  St.  Andrcxv^^  Hoi  horn  (^),  that  a  poor  child 

muft  be  maintained  by  the  parifli  where  it  is  bornv  if  it 


f^)*-^"^^- 35 '-though  the  place  of  the  birth  of  a  poor  child,  when  the 
(</)  According  fatheT  has  got  no  fettlement,  is  the  place  of  the  fettle- 
•otherci>ortof*nient  of  the  child;  yet  wlierc  the  father  has  gained  a 
this  cafe  in  fettlement,  his  children,  though  born  in  another  parifli, 
rTy^^'no^  ftiall  be  looked  on  as  fettled  at  the  place  of  their  father's 
7ijwfl!|d?rrtntcd  l^ft  ifgal  fettlement,  and  fliallbe  removed  thither,  as  well 
fiom  ihc  reft  of  after  the  death  of  their  father,  if  occafioft  require,  as  in 
TiifCowtT;  his  life  time,  fuppoling  they  have  gained  no  fettlement 
"^^VmckT*"?  of  their  own;  and  therefore  tlie  order  of  the  quarter 
•»%cff.c.f.n6.feffions  was  quaftied. 
'  the  >RrbeIe  Court  were  unanimout, 

.Wbilc  a /r^ifi-  48-  Rex  V,  Souto^u  ^^rtrh.  TerPty  12.  Geo.  2.  1.  Sejf, 
m0u,€hiUl  con-' Q^f.  150. — 1  he  father,  having  a  fettlement  at  Souton^ 

Bmaei  pan  of  vr  here  his  child  refidcd,  went  to  Silhury^  and  refided 
liB/atbtr^  ^  forty  davs   upon   his   own  eftate,   eoine    occaiionally 

mily,  It  (hall      r-^i"  'n  1  t-i-ij°«  1  ^ 

foUowits/a-     iromvthencc  to  Soutony  where  his  child  continued  to  rc- 

f^r'i  fettlement.  fide  until  it  became  chargeable.    And  one  queftion  was, 

S.c.AncSr.  345' Whether,   as  the   child   had  never  l)een  at  SHbury^   it 

flioul^  follow  the  father's  new  fettlement  at  Silbury^  or 

•  be  fettled  at  its  former  fettlement  at  Souton? — Holt, 

..i,*  '  ^     Chief  ^uftice.     In  the  cafe  of  Evajley  Blackwater^  the 

Court  were  of  opinion,  that  a  child  migiit  be  fent  to  the 
fettlement  of  its  father,  though  it  had  never  been  there 
•      before,  contrary  to  an  opinion  of  LoitO  Parker  in  a 
formcrcafe.    The  true  dillinftion,  I  think,  is,  that  where 
.children  have  gained  no  fettlement,  but  continue  part  of 
1  •  •  the  father's  family,  they  Ihall  follow  the  father's  fettle- 

ment.   • 

'*'  •  •   •  _ 

Th-^w«fe  and  +9^    ^^^  ^'  ^^^^^^^  Mich,  Term^    14.  Geo,  a.   Bterr^ 

chiMren  of »      ^'  ^- 153- — Two  juftices,  upon  complaint  of  the  church-? 

'*min  rtuy  be      wardens,  &c.    that  Mary  the  wife  of  fVillinm  King  and 

'"winched  loihc  eight  of  their  children  (naming  them)  had  intruded  into 

**£''!t^.??rt^"fi  •  P^'nfu^'ck^   removed  them  to  frona^on^   which  they  ad- 

ISSr^t  nl!  J^^g^d  ^o  ^  t^^^  l^ft  l^ga^  fettlement  o{  the hujband.    Ob- 

A4e  there.         JECTION  was  made,  that  the  wife  and  childrtn  are  re^ 

moved 
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ftioved  without  the  hufband. — Per-Guriam.  Howd^B  .  Ri«** 
it  appear  that  the  hufband  was  not  at  Lona^ousLl  that  ^*«»'Acifl^, 
timer  Wefannot  fuppofe  it  to  be  \vroiig,  unlefs  it  ap- 
pear fo  :  the  fuppofition  is  rather,  tliat  be  i^at  the  place 
where  he  is  adjudged  to  be  l^ally  fettled.  1  he  intrulioii 
complained  of  is  only  tliat  of  the  wife  and  children. 
How  could  the  jufliccs  remove  the  hufband  when  he  was 
not  complained  of  ? 

5a  Rex  V.  Bowiiftg^  Eafter  Termy  15.  Geo.  2.  MZS. —  ChlMren  after't 
Two  juftices  made  an  order  for  the  rcinoval  of  ^ohn  Hil--  c^rraln  age  may 
inn,  Judith  his  wife,  and  Jeremiah  and  Elizuleth  their  J*^^*|^.^^^ 
children,  and  the  fefTions  upon  appeal  contirmed  the  chat  whicti  /»j. 
order.— Strakge,  Solicitor  G€HtraU   objcdcil,  that  this  rr/:/ajtfconfci»j 
order  docs  not  adjudge  that  tlie  wife  and  family  of  tliis  "nd  tiwrcforc 
7ftiK  Hillam  have  gained  a  fcttleipjt  nt ;    nor  does  it  fct  jh/nr^ 
forth  the  ages  of  the  children. —  The  Court  held  this  fatber'i  fcttte- 
objeftion  to  be  fetal  witli  regard  to  tJic  children  ;  for  the  mcnr,  their  .iy«i 
eftabli(hed  nilc  is.  That  whtn  children  are  lent  in  con-  nau't  be  Uatcdp 
fec|uence  of  Xhtiv  father  s  feuumcnt,  cither  the  ages  of  the  ®r adjudged tlut 
children  muft  be  fet  out,  to  ilicw  they  are  of  fuch  tender  ^^^^^  feiuc^ 
years  as  not  to  have  gained  a  fettleinent  for  themfelves,  menr, 
or  there  muft  be  an  exprcfs  adjudication  of  their  having  s.(:.  B«iT.s«ct. 
gained  no  other  fettleinent. —  1  he  orders  were  quaflied  Caft;s»  177. 
as  to  the  children.  .  k  i  %^'^ 

ftaH,  Burr.S.C.S8. 

51.    Rex  V.  Inhabitants  of  St,  Botolph^s^  Hilary  Term-,  a  le^iriaiate 
28.  Geo.  2.  2.  Bun .  S,  C.  367. — Eleanor  tl'C  pauper  being  child  ha^ aright 
fettled  in  the  parilh  of  St.  Botolph,  married  Fmley,  an  Iri/b  '<»  >tt^«'w»'f 
failor^  who  had  no  fcttlemciit  as  far  as  ihe  knew,  and  who  [I^'/^^^'/a-j^ 
was  alive  as  flie  believed,   having  then  lately  heard  fo.  taktuT^afiiitt 
The  fciCons  remove  her  and  her  child  to  ^7.  Botolph  as  butii  thefather 
the  place  of  her  laft  legal  fcttlcaient.      Lord  Chief  hasnofettk- 
JusTjCE  Ryder  dehvcredthe  refolution  of  the  Court.  '^'^'^^ ^*^"» «*« 
Su  Bu4ilph\  parilh  wa?  once  the  place  oi'  Rieoncr  FtnUy\  goto'^Xw!!* 
fettlemcnt,  and  would  fo  continue  till  Ihc  had  gained  ano-  thtr^ ;  for  in 
thcr.     it  could  not  ccafe  bv  any  other  method.     A  man  'uch  cafr,  the 
cannot  give  awav,  or  releafe,  or  fufpend  his  fettlement ;  """3^'*'  ^  »«-i<l- 
for  the  public  is  concerned  in  it  as  well  as  himfelf-     If  fjl'^^'^'lf^f.' 
a  man  liave  a  fettlement,  his  wife  and  children  will  be  guirhed. 
entitled  to  it  \    but  if  he  have  none^  they  can  h^ve  none  s.  p.  in  s^ 
irom  him.    It  is  objcfted,  that  this  will  fcparate  the  wife  Giles  v.  sc 
in  effcft  from  her  hufband,  and  amount,  in  effeft*  to  a  Margaret,  Foky 
divoice.    But  they  arc  feparated  already,  for  he  has  left  f,!^/.'"^  ^' 
her ;  and  fmce  he  has  no  fettleinent  of  his  Qwn^  he  may  scya/is^" 
as  well  go  to  her  in  her  own  maiden  fettlement  as  In  ano-  '** 

titer  place.     It  is  no  hardihip  upon  the  parilh  wiicre  Ihc 

•  was   •. 


Rsxf^.  i»KA-  ^Mt  fettled  before  covcrtuir,  if  her  former  fettkineiit  wn 

s^Bo'^'  ^  never  determined ;  becaufe^  as  long'as  that  con tmneif  it  is 

theirduty  to  maintain  her.    There  ard  four &fe8  in  point, 

that  the  -wife's  maiden  iettlemenc  remains*  unb6  flie 

acquirer  another*  And  there  is  a  fifth  prottf  nearly  fcr« 

(•)Btirr.  S.  C.  But  the  cafe  of  Rex  v.  Norton  (a)  has  been  cited)  as  a  di^' 

pap  1129        re€t  authority  to  the  contrary*  and  it  mlly  items  15  be 

Sm  ^  fo.    But  it  cannot  be  an  univerfal  rlile,1that  the  kft  de^ 

imvyTMu  *  ^nnination  of  a  point  cannot  be  departed  from*  bennfe 

B».Ceo.a.      ^^t  fame  argument  would  have  been  of  equal  ferce 

a^inft  that  very  determination  which  varied  from  the 

preceding.  We  dierefore  are  all  of  opinion*  that  the  moM 

ther*s  maiden  fettlement  remains,  having  never  been  dch 

termined*  but  only,  as  it  were,  fufpended  durihg  tfaetiioe 

that  fhe  continued  under  the  power  and  protection  of 

the  hufband^  and  was  maintained  and  fupported  by  him* 

A  legitimate  child  has  a  right  to  its  parentis  (ettlemefit* 

The  father's  fhall  take  efFea  firft ;  but  in  cafes  like  this^ 

where  the  father  has  none*  the  child  mufl  go  to  its  ms^ 

ther*s  fettlement,  and  not  merely  for  nurture.-— The  ot^ 

ders  were  affirmed. 

Achtldborn  a       5*.  Rex  V.  Toffocti  HilaryTertn^  13.  Geo.  g.  Burr.  S.  Cm 

taftanf,  whofe  737. — Etttvard  Parkinfm  was  born  at  Tojiock^  of  Xht  hoAf 

!l^t"nf^"    of£//*2:fl*^/AP^it/)j/&«,fpinftcr;  znA  Edvtkird  JirM^^^ha 

mirry  wS'      ^^^  fettled  at  IJlehamy  but  then  refided  at  To/lock^  was  the 

whofe'father     reputed  father.       Soon  after  the  birth  of  this  bafUrd 

afiennuxit  pro.  child,  its  parents  intermarried;  and  after  the  faid  mar<* 

.*ui«  a^ceitifl.  rijgc  the  overfcers  of  Teflock  defired  Jerman  to  get  a 

S  wife*'*W^'  certificate  from  IJleham  \   and  he  accordingly  applied  to 

kii  chiU^(taX\    ^^  parifli-officera  of  IJUham\  and  they,  without  being 

gain  bis  facher*!  informed  that  the  child  was  a  baflard*  gave  him  a  certi- 

fisitement,  and  ficate  for  himfclf,  his  wife,  and  this  child*  whereby  they 

"te«^!!r*     acknowledge  the  faid  Edward^  Elizabeth  his  wife,  and 

wnatbonu      ^^^^^^  their  fon,  to  be  inhabitants  of  the  parifh  of 

IJleham.    The  queflion  was,  Whether  under  Uiefe  cir- 

cumftaiices  the  child  was  fettled  by  bhrth  or  paretuage  f 

And  THE  Court  held,  that  the  parifh  of  IJleham  was 

bound  by  their  certificate,  and  was  thereby  eflopped  to 

iay  that  the  child  was  not  the  fon  of  the  paupers ;   and 

therefore  that  the  child  was  intitled  to  the  father's  fettle^ 

ment  the  fame  as  if  it  had  in  fad:  been  a  legitinute  child. 

H«rft  ehliifaea  53.  Rex  v*  Buckleburjj  Eafier  Term^  26.  Geo^  3*  X.  Term 
■M7&« ffonovcii j;^.  164.  —Two  jultices  removed  the  paupers  from 

lher*S(MesiHit  wittioat  (^tins  ^thtr  th«  death  or  r«ttlement  of  tbetr  parents  f  for  It  11  ii»- 
ciimbcnc  00  the  piriih  to  which  they  are  removed  to  (hew  that  thdr  drrivaHve  ftttkmtta'hk9 
U«i  chained  b/'»  new  fettkOMiiK  Aibiiiquekittr  acquired  1  and  tbs  evldeacc  off  tbtir  dtfif^ 
dve  fectlrmem  may  be  ikcwn  by  other  evidiM  than  iba  lather's  te&imony. 

Bueklebury 
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imlkimij  to  BraJ^U  by  tlie  following  order : — <'  ^irii^      Kei  •• 

•*  iv  «Mf.   To  the  churchwardens  and  overfeers  of  the*^***-'*"*'- 

*'  poor  of  the  ptrifli  of  BuckUhury^  in  the  faid  county, 

**  and  to  the  clmrchwardens  and  overfcers  of  the  poor 

^  of  the  pariih  of  Bradfiild,^  in  the  faid  county,  and  to 

**  CBch  and  erery  of  them.    Upon  the  complaint  of  the 

*'  churchwajdena  and  overicers  of  the  poor  of  the  parifh 

^  of  Buckkkwfy  in  the  iaid  countv  of  Birks  unto  uii 

^*  wkoic  naflaes  are  herouRto  fot  and  feals  affixed^  being  ^ 

'*  two  of  his  flMJefty 's  jufticQi  of  the  peace  in  and  for 

^  the  iaid  county  of  Bifks^  and  one  of  us  of  the  qu9rtim^ 

*  that  EBTuAetb  KmoU  akeut  five  ydars  rfage^  Jobm  Knott 

*  mkmt  tw9jean  ami  a  kal/oUk  snd  Sarah  Knott  aiomt  cne 
^  jmraMd.a  baU  oU^  have  h&ely  come  to  inliabit  in  the 
^  tM  pariih  of  BadMnry^  not  having  pined  a  lejgal 
**  iettkaient  theiBy  nor  produced  any  certificate,  owning 
**  Asm  to  be  fettled  eifewhere;  and  that  the  faid  ^ZTZtf^/jfr 
^  XkoAt  John  Knotty  and  Sarah  Knotty  are  likely  to  be 
^  chargeable  to  the  faid  parifh  of  BuckUburj  \  we  the  faid 
^  juftioes,  upon  due  proof  made  tiiereof,  as  well  upon 
*^  the  examinatsM  of  Eiixaieth  Knott  their  grandmother  uMn 
^  oath  210  otherwius  and  likewife  upon  due  coniideration 
«<  had  of  the  pvemiiss,  do  adjudge  the  lame  to  be  true« 
^  And  we  do  likewife  adjudge,  diat  tlie  lawful  fettlement 
**  of  them  the  faid  Elizaketb  Knotty  John  Knotty  and  Sarah 
**  Ktoait,  is  in  the  faid  pariih  of  Bntdfield  in  the  faid 
**  connty  of  Berks."    The  order  then  proceeded  in  the 
ufiial  way.      The  feffions  on  the  appeal  quaflied  the 
order  of  removal  upon  the  meritS)  and  ftated  the  follow- 
ing cafe:  The  patomal  grandhitlier  of  tlie  throe  paupers, 
flmtioned  in  the  order  of  removal  hereunto  annexed, 
waa  at  the  time  of  his  death  a  parifliioner  of,  and  fettled 
in,  the  pariih  of  Bradfield,     He  left  ieveral  children  by 
bis  wife  Elizaketb  Knotty  and  amongft  others   Charles 
Knotty  who  went  ta  the  parifh  of  Twickenham  in  the  year 
1777,  where  he  married  Sarah  Slade^  who  dying  about 
Cbnftmas  1784,  Charles  Knott  brought  the  tluee  pauperis 
Bamed  in  the  order  to  Elizabeth  Knott  his  mother,  who 
was  living  in  the  parifh  of  BuckUbury  the  day  of 

1785,  and  told  her  they  were  his  children; 
and'deiired  ihe  would  take  care  of  than,  and  told  her  he 
would  fend  the  money  from  time  to  time  to  pay  for  their 
maintenance.  The  paupers  remained  with  Elizabeth  Kjicu 
about  fourteen  weeks,  at  the  end  of  which  time  Charles 
Knott  her  fon  not  liaving  fent  money  fuificient  for  their 
mauntenance,  and  Elizabeth  Knotty  who  had  herfelf  re- 
ceived parifh  relief,  being  unable  to  maintain  themy.they 
were  xemorcd  by  the  annexed  order  of  removal  to  tlie 

pariih 
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Rr  X  ,^.  parifli  of  Bredfield.  The  parifh  of  Bradfitid  appeallMf  lH 
*ircKHBu«T.  ^^  Midfummer  feffions  1785,  being  the  next  general 
quarter  fcffiond  of  tlic  peace  after  the  removal;  but 
Charles  Knotty  who  had  left  the  paupers  in  the  manner 
before  mentioned  with  EU::,abeth  Knott  his  mother^  thoueh 
he  had  been  ferved  with  a  fuh^cnta  to  giro  evidence  by 
the  parifh  of  Bucklehury^htx  notice  of  appeal  ferved  upoil 
them  by  the  parifh  of  Btadfield^  not  appearing  to  give 
%  evidence,  the  appeal  was  lodged »  and  adjourn^  to  the 

Michaelmas  feflions ;   and  it  was  recommended  by  the 
juflices,  tliat  the  appellants  and  refpondents  (houlJd  en<- 
deavour,  at  their  joint  expence,  to  iind  the  faiid  Gbarhs 
Knotty  and  have  him  at  the  next  feiCons  to  give  evidence* 
The  fa  id  Charles  Knott  not  appearing  at  the  Aiichoilmas 
feflions  to  give  evidence,  tlie  appeal  was  not  then  heard, 
but  was  adjourned  to  the  next  Epiphany  feflions.    At  the 
Epiphany  fellions  1786  the  appeal  came  on  to  be  heard, 
when  the  refpondents  proceeded  (according  to  the  prac- 
tice of  the  feffions)  to  fupport  the  order  of  removal  by 
the  following  evidence :  1  hey  proved  the  paternal  grand'^ 
father  David  Knott  had  his  fettlement  at  the  time  of  his 
death  in  the  parifh  oi  BradfieU^  and  that  the  faicf  Charles 
Knott  his  fon  was  bom  in  the  parifh  of  Bradfield,     They 
produced  the  regifler  of  tiie  marriage  of  Charles  Knott 
with  Sarah  Slade^  and  alfo  of  the  baptiifms  of  Elizabeth 
daughter  o( Charles  and  Sarah  Knotty  dated  15th  May  1780, 
of  John  fon  of  Charles  and  Sarah  Knotty  dated  i6th  2>^* 
€emher  1781,  and  oi  Sarah  daughter  of  Charles  and  Sarah 
Knottj  dated  21ft  December  1783.    Charles  Knott  not  beinr 
prefent  to  give  evidence,  it  did  not  appear  whetlicr  he  b^ 
acquired  any  fettlement  or  not  fubfequent  to  bis  deriva- 
tive fettlement.     Charles  Knott  was  not  produced  at  all, 
and  no  evidence  was  given  to  identify  the  perfons  named 
in  the  order,  and  delivered  to  Elizabeth  Knott  by  Charles 
Knotty  as  the  legitimate  children  of  the  faid  Charles  zrid 
Sarah  Knotty  except  as  aforefaid. — Wilson,  in  fupport 
pf  the  order  of  feffions,  and  againfl  the  original  order, 
contended,  that  the  order  of  the  jufliccs  was  informal  o& 
the  fare  of  it.     It  appears  that  the  paupers  were  nurfe 
children  ;  and,  as  fuch,tliey  ought  not  to  have  been  re- 
moved without  their  father  or  mother,  unlefs  tlic  order 
had  ftated  that  the  parents  were  dead ;   otherwife  the 
chiidien  might  be  fettled  in  a  different  parifh  from  their 
parents,  becaufethe  father  may  have  gained  a  fubfequent 
fettlement,  which  he  could  not  communicate  to  theni  if 
this  order  had  been  unappcaled  from.     It  fhould  liavc 
ftated  that  Bradfield  was  the  laft  legal  fettlement  of  the 
&ther,  and  by  confequencc  the  fettlement  of  the  children. 

Befides, 
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Befides,  there  could  be  no  evidence  to  prove  that  they       Rf¥  v. 
were  fettled  at  J5rfl^/A/,  but  that  which  would  have  proved  Bucki.»i»»t. 
that  they  gained  uich  fettlcmont  there  in  right  of  the 
father.    Another  objedion  arifcs  on  the  face  of  this  or- 
der^  that  it  vras  grounded  on  the  examination  of  the  grand- 
m§ib^f  and  not  on  that  of  the  father ,  ^which  ought  to 
have  been  heard  before  the  juftices  made  the  order.  When 
this  appeal  came  before  the  feiTions,  the  father  did  not 
appear,  neither  was  there  any  other  evidence  produced 
bat  that  of  the  grandmother  to  prove  cither  the  identity 
of  thefe  children,  or  that  the  father  had  not  gained  a  fub- 
fequent  fettlement.     '1  herefore  the  feffions  were  well 
warranted  in  rejefling  this,  bccaufe  not  the  l^ft  evi- 
dence which  the  fubjcft  afforded. — The  other  fide  was 
flopped  by  The  Court,  who  were  clearly  of  opinion 
that  there  was  no  objeflion  to  the  competency  of  this 
evidence  {a).     And  aS  to  the  other  point,  that  it  was  in-  J*"!  Xf*  ^'V 
cunibent  on  the  parifh  of  Bradfield  to  have  Ihewn  that  ^,^j.h  ^  *34j^ 
the  father  had  gained  a  fubfequent  fettlement, — Order  of  chad's,  Borr/ 
feffions  qaafhed.    Original  order  conBrmed.  s.Cares,238. 


II.  Bjfettkmeia  o/ruE  mother. 


54.     IVangford  v.  Brandon^  Ea/fer  Term,   10.  ff7//.  3.  If  a  moihtr  ac- 
drri&.  449. — Three  poor  men  of /i^/zw^/^r^/ came  into^^lJ**"^^ 
the  parilh  of  Brandon,  and  tliere  married  with  three  poor  inh^^'nght 
widows  of  that  parifh,  who  received  relief,  &c.     Each  of  but  by  marriago 
At  faid  widows  had  children  by  their  former  hulbands,  v»ith  a  frcond 
Ibmc  of  the  faid  cliildren  being  under  fcven  years  of  age,  hu(band,  her 
and  others  above  that  age.     An  order  was  made  by  two  firft*h^j[jj** 
juftices  of  the  county  of  Suffolk,  which  was  confirmed  by  retain  their  ori- 
the  fellions  on  appeal,  removing  not  only  the  three  men  ginai  fettlement 
and  their  wives,  but  alfo  their  children,  from  the  parifh  ^f  *"^'*  oxf». 
cf  Brandon  to  the  parifh  of  Wangford,  as  to  their  lall  place  ^'^J,*'//'^^"** 
of  fettlement. — Holt,  Chief 'jujiice.   The  children  are^""^  wit'hiho 
not  rcmovcable  into  the  parifh  of  Wan^ford  to  charge  moiiicr,  cxcepc 
that  parifh  by  fettlhig  them  there;    but  as  to  the  nurfe^^^'^^rturt, 
ihildren,  under  the  age  of  fevcn  years,  they  might  be  fent  ^*^'**  *'"^*''' 
thither  with  their  mothers  for  nurture^  but  flillthe  parifh  ^^  >"«<» 
of  Brandon  muft  relieve  them  there,  and  not  the  parifh  scepoft,  Rexv. 
oifVangfcrd.  And  as  to  the  other  children,  above  tlic  age  St.  Giles  in 
of  fcven  years,  they  ought  not  to  be  lemoved  at  all,  heing  theFidds. 
titled  inhabitants"  in  the  parilh  of  Brandon  ;  and  the  re-  \^^f*^  ^^*' 
moval  of  their  mothers  mail  have  no  influence  on  the^ 
fettlement  of  their  children. 

55-  ^<f. 


ThefetilemeDt      55.  Heg.  v.  fVUhnrmigh^Grmi^  Midx  STrrMr,   t%^  Amu 
9fA%  wife  of  <i  j7^^^  314.— Whereas  complaiat  has  been  nude  to  us  far 
£rSi  n^  tlie  overfeers,  (sfc.  of  D.  that  ^.  the  wife  of  JbMbali 
fettkment  in     P^yir^  With  Utmry  her  fon  aged  three  year%  i%  come  int* 
England,  is  that  the  parifh  of  Z>.  and  is  likely  to  become  chargeaUni  j^c 
which  (he  had  and  that  the  £ud  Archibald  Player  is  a  ScatebmaHj  not  ha?- 
kefoftmarriase.  jj^  j^y  j^j^j  fettlcment  in  Great  Britain,  f^c. .  wtdo  ad- 
jvidge  the  place  of  the  laft  legal  fettlement  of  the  fidd  A>> 
and  her  (aid  cliild  to  be  at  ^Hhrough'-OreeM ;  theiefbic 
tliey  remove  the  faid  J.  and  her  duld  thither,  as  being; 
the  place  of  fettkment  of  A.  before  marriage*    Tub  nnsT 
EXCEPT  lOH  was,  that  ArcMM  Player  might  have  a  fist- 
tiement  in  fValei ;    but  the  Court  held,  that  die  tXh 
preflion  '^  Great  Britain**  was  wellenoi:^.*-THX  ssomib 
EXCEPTION  was,  that  this  was  a  marriedwoman^woA  by  her 
marria^  (he  ought  to  be  fettled  where  her  buiband  was  feth 
tied ;  if  the  juflices  may  fcnd'away  a  wife^  it  is  malcinga  di- 
vorce between  hufband  and  wire:   and  aithoi^  he  is  a 
Scotchman^  they  ought  to  fend  her,  as  part  of  his  famibr* 
to  the  bordering  bounties  of  Scotland,  according  to  the 
aft  of  the  30.  EUx.  c.  4.  f.  6.    The  Court  held,  that 
notwithftanding  fhe  was  a  married  woman,  yet  if  her 
hufband  had  no  fettJeroent,  fhe  could  not  gain  any  other 
fettkment  than  that  which  fhe  had  before  marriage :  that 
here  was  no  divorce ;  for  the  hufband  might  come  to  her  as 
well  at  IVllborough'Green  as  at  Z>. }     and  as  to  the  huf<* 
band, .  it  does  not  appear  in  the  order  whether  he  is  in 
England  ov  not.    Order  confirmed* 

A  wtf«  56.  Reg.  V.  Everfley^  Trinity  Term,  x 2,  Amt^  Sett,  fst  Rem. 

may  acquire  a    i^. — The  order  takes  notice,  tiizt  Thomas  Polterf  haely 

new  fctticmeni  Jeceafed,  intruded  in  his  life-time  into  the  parilh  of  Ever^ 

HghrafilTtht  AX'  ^^  ^^^  he  was  lafl  legally  fettled  in  dmrtley ;  it  dicix 

death  oC  her      proceeds  to  remove  Francei  his  wife,  and  her  three  chifif  ren« 

buihaod,  to  Hartley^  as  beingfettled  there  in  right  of  her  hufband.—* 

Sir  Peter  King.    The  order  does  not  fet  forth  that 

fhe  has  not  gained  a  fettlement  fmce  elfewhere ;  for  it  is 

not  a  neceflary  confequence  that  fhe  is  now  fettled  where 

her  hufband  was ;  fox  fhe  might  have  ^ined  a  fubfequent 

fettlcment  elfewhere,  efpecially  now  m  regard  her  )xoSr 

band  is  dead :  and  tlie  order  was  quafbed^ 


5r-  ^'- 
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57.  St.  Gior^e*s  V.  Su  Cathtrinis^  Bqfltr  Term^  l.  Gt$.  V  Th«  fetUemM 
A/.  /Z^r^.  1474.— Two  juftices  of  the  peace  for  the  JJ?*'''^^* 
county  of  Surry  remove  fix  children  of  the  name  of thcdalthiiier 
Cbjd  from  Su  Gcorgc*s  in  Southwark  to  Sf.  CW//&mir A  hnfband,  is 
Jicar  the  Towtr.  z»  \o  the  place  of  tlieir  laft  legal  fettlement.  conunmucaM 
The  p^rifli  of  St.  Catherine's  appeals  againft  this  order,  ^J"*^  ^  ^ 
mi  the  ioffions  ftatc  the  foUowW  cafe.— 1 -he  childn?n  ^*trfJ?  ^Z 
mnovcd,  viz.  Ljtdia  Cloydy  aged  tixteen  years,  EUzaheth  ^4  a  (ecqemtt* 
CbyJ^  iured  fourteen  years,  Jtm  CloyJ^  aged  ten  ydUrs,  Ca-  fox  chemfelm, 
thnifu  CIgyJt  aged  eight  years,  Janus  Cloyd^  aged  tour  years,  s*  c.  1.  Seff. 
iM  S^mmel  Ooydf  aged  three  years,  were  the  fens  and  ^^^^^JJ^g 
daughters  of  jobn  Chyd  and  Lydia  Cloyd\  which  faid  p^^  Wtwrd:^ 
J9bn  Qoyd  the  father,  at  the  time  of  his  death,  was  le-  end,  pdt  2», ' 
gallj  iettlcd  in  the  iaid  parifh  of  St.  Catherine^  and  there  pi.  60. 
.3iea»  and  that  none  of  the  faid  children  have  by  any  aft 
pf  thrir  own  gained  any  fettlement  diftinft  from  the  fet- 
desMnt  of  their  father;    but  that  after  his  death,  Ly4i4 
the  widow  and  the  faid  fix  children  went  to  dwell  in  the 
iaid  parilh  of  St.  Ge$rgi  in  Southwarkf  when  Ihe  took  % 
boiue  of  TWELVE  POUNDS  a  year,  and  lived  in  the  fame 
«bo¥C  four  months,  and  paid  the  queen's  tax,  but  never 
paid  any  rent  to  her  landlord :   now,  upon  hearing,  &c« 
diis  court  is  of  opinion,  that  the  faid  fix  children,  not 
having  gained  any  fettlement  themfelves,  are  fettled  at 
the  iaid  parifh  of  St.  Catherine^  where  their  father  John 
Cbyd^  now  deceafed,  had  his  laft  legal  fettlement ;   and 
gained  no  fettlement  by  living  in  the  faid  houfe  with 
their  mother.     The  feflions  therefore  difmifled  the  ap- 
peal, and  Gonftrmed  the  order  of  the  two  jufliccs,    But 
thefe  orders  being  removed  into  thq  King's  Bench,  thjs 
Cou&T  faid,  tlie  order  infinuates  that  tlie  motlier  fraudu'r 
kntly  hired  tl^ia  houfe  to  gain  a  fettlement  without  de- 
jigning  to  pay  any  rent,  and  as  if  ihe  was  not  to  be  re- 
quired thereto  ;  but  though  Ihe  might  not  have  paid  any 
rent  at  four  months  end,  yet  fhe  may  have  paid  it  now  1 
there  is  no  diftinAion  between  the  fettlement  of  chil- 
dren with  the  father  or  mother,  for  they  are  as^  much  her^s 
as  the  father's,  and  nature  obliges  her  as  much  as  the  fa* 
tber  to  provide  for  them ;  fo  does  the  law ;  and  every  ar- 
gument that  holds  for  their  fettlement  with  the  father, 
holds  as  to  their  fettlement  with  xh%  mother.     The  rea- 
ion  vrhv  children  fhall  not  gain  a  fettlement  where  the 
wife  gams  a  iectlcment  only  by  intermarriage  is,  becaufe 
it  is  not  her  family,  but  her  hufband's,  and  fhe  cannot 
give  the  children  any  fuftenance  without  the  hufband's 
leave.  She  is  equally  punifhable  with  her  hufband  for  dc- 
ifiting  h^  chilaTcin(a) ,  ^^d  theiefpre  could  iiotleave  them  («)  Se«  v<4.  i, 

behind «*»•  33»-  «• 

3+3  • 
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•behind  h^r.  Thcfechildren  certainly  gained  a  fcttlcmcnt 
with  thrfr  mother,  and  theitfore  thcfc  orders  muft  be 
'    •  quaih'ed  (i). 


4  i  • 


ffi^mcthcr's  ^8.  Rex  v:  Si.  Pnul,  ihadwell,  Trinity  Term,  o.  Geo.  I. 
faiiFment  ftiill  MSS.—U^^on  a  motion  to  quafli  an  order  of  two  jufticcs, 
iipr  children-  ^^  ^^^  *^^^  down  as  a  rule  by  Eyre  and  Fortescub, 
where  the  father  ytiflices.  that  the  children  fhould  liave  the  benefit  of  the 
h  afwtii^ner,  inother  s  fettlemcnt  where  the  father,  being  a  foreigner^ 
and  has  no  fcc-  had  nonehimfclf,  for  that  her  right  ihould  be  transfijrred 
s  c^%%tiT  ^^  ^^^'V»  ^^^  ^^^^  under  fwch  circuniftanccs  they  ihould 
Cafes,  119.  '     ^o^  l>e  fent  to  the  place  of  their  birth* 

S.  C.  Andr.  307. 

The  mother's         ^9.  Rex  v»  If^ejhrhamy  Hilary  Term ^  12.  Geo,  I,  Foley ^ 

fctiitnunt  fhaii  288.'— .'The  cafe  ftates,  that  it  appearing  to  the  court  (of 

h.  tr.Mf.T.ed  ro  fertions)  by  tl-.e  tcftimony  of  Eiiz.  Pmchen,  that  fhe  was, 

the  father's  fet-'*^^"^"^  ^^^^  wnenthc  laid  order  or  jintices  was  made,  a 

ttemcnt  cannot  married  woman,  and  that  her  hufband  was  one  Thomas 

be'fwiind.         'Pincbtn^  who  was  born  in  Wihjhirc^  but  in  what  place  or 

Sua.  683.        parilh  he  had  a  fcttlement  he  never  informed  her,  and  fhe 

docs  net  know,   but  that  he  has  run  away,  and  is  ftiH 

•Jiving  for  what  {he  kno\v«^;    thfs  court  q;ia(hes  the  order 

of  juHices  for'thc  removal  of  lier,  and  her  child  aged  nine 

years,  to  the  place  of  the  fcrtlement  of  the  faid  ElizJPin^ 

chH.'-^pjiK  Ci'P.iAM.     This  AV/^s.  P/;/c;&r«  and  her  child 

ought  to  be  feidcd  where  E/iz.  Pinrhtns  fettlement  was 

before  maniage'.     Urder  of  fefliojis  qualhed. 


y^  Vgittmitc  60.  Rcxv,  fJ'^Qodc7jd^H!lfiryTf}m,  I'^.Geo,  I.  Ld.  Raym, 


tv»?-rNdcaih.  Ei.  z n b cth  {th<i  paiipcr},  then  about  fourteen  years  of  age, 
s.  c.  2.  Sira,  to  Pau!pur)\  into  a  nielTuagc  of  alx)ut  forty  ihillings  a  year 
T4A.  ^  viiUk?,  and  fonie  Innd  of  ten  pounds  a  year  value,  whicl^ 

*  ^^tii.caf.  124.  ^^,^^  j.^^^  ^^^,j^  cftarc  for  life.     I'he  nleliuage  was  copv- 

F,  R.H.  1^'^.  ho!d,  as  \va5  hkcwik  tiie  land,  which  was  let  to  a  tenant. 
K-..  i;.  H,  II,  1  he*  pr.uper  lived  witli  her  mother  two  years  in  the  faid 
voifv,  z7«).  •meruiagc. — Mr.  RERVii  moved  to  qualh  the  order  of 
"',*!',' '^'.^.V.^-'f-Hions,  hocaufc  the  widow,  having  gained  ^  »ttt'y«*/rA:w<'/ff 
i>i'Rcx^v?Wr^--^^*^^'^  ^^c^*  li^ttacnd's  death,  tljcir  daughter  gained  a  fettle- 
icn,  pjit!  mtnt  alfo  as  part  of  her  family.     He  infilled,  that  there 

is  1:0  ditfbrence  between  the  cffecl  of  a  fettlement  gained 

{a)    In  rhc  Repoit   of  the  Cnfe  /n/rff-ra  the  Court  would  have  doubt- 

.    of    Kcx    V.    Wcodcnd,    which    fee  ed  whether  a  fettlement  gained  under 

fllovty  pi.   60.    where    this  cafe  of  the  head  of  a  family  could  have  beea 

.  .St.*  r.  cor  Kit' a  V.  5it'.  Cithenilc's'was  divcOed  bya  derivative  one  fion*  the 

cited.  If  U  faid,  that  if  it  liad  been  ra  inferior. 

by 


SETtLElitEkT   BT   t»ARBNTAGE* 


33 


by  tbe/ather  or  the  mother  in  fiich  a  cafe  as  thi^ ;  the  mo-       Rtx  v. 
thcr  being  obliged  to  proTidc  for  the  children,  as  the  fe-    Woo»iND, 
thcr  was  when  living.     That  (he.  could  not  leave  her 
daughter,  nor  could  her  daughtet  be  temoycd  from  her: 
bm  if  the  widow  had  married  a  pcrfoii  fettled  in  another 
parifh,  though  her  children  by  her  former  huftand  (un- 
der a  certain  age)  mull  have  gone  with  her  for  nurture^ 
yet  they  would  have  gained  no  fettlement  in  that  parifh  ; 
and  cited  the  cafe  of  Rex  v,  St.  Katherine^  (a),  as  in  (a j  Ante, 
point.  —  The  Court  directed  the  order  in  that  cafe  to  be  p.  jii  vK  ?7. 
read,  in  which  it  was  ftatcd,  that  John  Cloyd  left  a  widdw  '•  i>«ff*Caf. 
and  iix  children  (four  of  which  were  more  than  feVen  ^**Ld  Ravm- 
years  of  age) ;  that  he  was  legally  fettled  at  St,  Kntherine's  \\'j^ 
at  the  time  of  his  death;  fliortly  after  which  his  widow 
and  fix  children  went  to  dwell  in  the  parifh  of  St,  Geo>ge's 
Snttbuwrki  that  none  of  the  children  had  then  gained  a 
fettlement  diftinft  from  the  fcttlement  of  their  father ; 
that  the  widow  took  a  houfe  in  St,  George^  of  the  rent  of 
twelve  pounds  a  year,  lived  in  it  four  months  with  her 
children,  paid  the  queen's  taxes,  but  paid  no  rent  to  the 
landlord.     The  juuices  in  feflions  adjudged  this  no  fct- 
tlement of  the  children  in  St,  George'^ ;    but  this  order 
was  quaftied  in  Mich,  Term^  l,  Geo.  i,  for  the  reafons  al- 
ledgcd  by  Mr.  Reeve.     Therefore,  upon  the  authority 
of  that  cafe,  the  Court  quaihed  the  order  in  the  pre- 
fent  cafe. 

6i .  Tynton  v,^Kit  i*s  Norton^  Lent  ajjizes^  1726,1 3.  Geo*  1 .  The  child  o^  i 
AISS.  —  The  fettlement  of  a  pauperis  mother  was  at  woman  wIk)^ 
JVorthling  in  Salop :    (he  married  a  Scotchman,  who  was  a  )^^l'^J^^l^'^^ 
hawker  and  pedlar,  and  never  gained  any  fettlement  '^notfaikdwiifrb 
Emgland^  and  during  the  time  that  the  father  atid  mother  ^m,  but  ihaii 
were  travelling  up  and  down  felling  their  goods,  the  paii-  havcifc* ««iWf'i 
per  was  born  at  the  parilh  of  Klng^s  Norton ;  at  which  f«t^««»tnt. 
time  the  juftices  of  the  feffions  at  Stafford^  doubting  where, 
tlic  fettlement  was,  refervcd  the  matter  for  the  judges  of 
aiiizc ;  and  the  counfel  for  Tynton  infifled,  that  the  pauper 
was  a  vagrant^  and  his  fettlement  propetly  at  the  place  df 
\m  birth. — But  Dormer  and  Fortescue,  the  juftices 
of  ailize,  were  clearly  of  opinion,  that  the  pauper  was  fet- 
tled at  IVorthling^   and  FortescUe  faid,  if  the  mother 
have  a  fettlement,  the  child  is  no  vagrant. 

62.  St.  Giles* t  V,  Sti  Margaret* s^  Alich:  Term^  3.  Geo»  2i  The  children©! 
P&lej  287. — Sarah  Etherington  aild  her  daughter,  aged  five  •  wo»n»n  mar- 
;       prs,  were  removed  from  St,  Margaret' %  to  St,  Giles\  as  [^^^^^rhad^o 
'      being  the  place  of  Sarah* s  laft  legal  fettlement,  before  het  fettkrocm'mail 
^       marriage  with  an  Irijhmun  who  bad  no  fcttlement  i   and  have  f^  i«m/^«^v 
the  or£rr  was  confirmed,  fttticmcnc 
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A  mother  hav-       63.  Rexv,  St.  Gila^s  in  the  Fields^  Trinity  Term^  6.  f^f^ 
iog, prevtoui to  G^(?. 2. EDITOR 's MSS. — Two j ufticcs  rcmovc  JacobMaiUj 
***^|^'""*8*»**^  a  poor  boy  of  nine  years  of  age,  the  fon  of  John  MaiU 
mOTtinhc'rown^^^^*^^^'  "X  ^^^^^^^  wife,  from.the  parifh  of  5/.  Gileses 
rijht  by  fcrvi-    V«  the  Fields  to  the  pari(h  of  St.  Clement  Danesy  both  in 
tudc,  after        the  cou nty  of  Afidd/c/cx.     The  pai  i ih  of  St.  Clement  Danes 
her  firft  huf-     appealed  to  the  next  feflions  at  Hicks's  Hall,  where  the  or- 
S.'a  n^"""' ^«''  was  qualhcd,  and  the  following  cafe  ftated :— /tff^^ 
fcttlcment  by      Maile  is  the  fon  of  the   faid   John  Maile  by  Anne  his 
marriagei  the     wife :  the  faid  ^nne^  before  her  marriage  with  the  faid 
children  of  her   Jacob  Maile^  and  while  (he  was  a  fingle  woman,  became 
*he  irf^^^Mi*^  ^  fervant,  hired  by  the  year  at  the  wages^  of  four  pounds 
fettlcrnent*bc  *'  P^^'  ^"'^w'*  ^^  !7?r?*  Fellowby^  an  inhabitant  of  the  faid 
unknown,  fhall  paiifh  of  St,  Clement  Danesj  and  under  fuch  hiring  lived 
go  to  the  parifh  with  him  in  the  faid  pari(h  for  the  fpace  of  two  years, 
where  the  mo-  ^nd  thereby  gained  a  legal  fettlemenfin  the  faid  parifh 
fctUeSllif  in     ^^^^^^  ^^^  marriage  with  the  faid  John  Maile.      The 
hcrowmight,    place  of  the  nativity  of  the  faid  John  MaiUy  the  father  of 
and  not  to  the     the  faid  Jacob  Afaile,  cannot  be  found  i    and  it  doth  not 
place  of  her  fc-  appear  that  the  faid  John  Maile  gTLincd  any  legal  fcttle- 
cond  hufband's  ^^^^  f^^^  1^;^  bj^th,  nor  that  the  faid  Jnne  gained  any 
S  c!"rs^ir      ^^S^^  fettlement  fince  his  deceafe  until  the  time  of  her 
Caf^,  171.       marriage  with  Matthew  Stmcock  her  prefent  hufband ; 
s.  c.  I.  Burr,    wliich  maniage  took  place  about  two  years  fincc.    The 
Sett.  Cafes,        legal  fettlement  of  the  faid  Matthew  Stmcock  is  in  the  pa- 
page2.  j.j^j^  Qf  i^i^  Martin's  in  the  Fields^  in  this  county,   which 

parilh  the  counfel  for  the  appellant  doth  infift  to  be  the 
place  of  the  prefent  fettlement  of  her  the  faid  Anne^  by 
virtue  of  her  intermarriage  with  Simcocky  and  alfo  of  the 
faid  Jacob  Maile  her  fon  in  right  of  his  faid  mother,  and 
that  he  hath  not  any  legal  fettlement  in  the  faid  parifliof 
St.  Clement  Danes.    And  upon  hearing  what  was  further 
alledged  by  the  counfel  for  the  parifh  of  St,  Giles^  who 
ihfift  that  the  faid  parilh  of  St,  Clement  Danes  ought  to  be 
deemed  the  fettlement  of  the  faid  Jacob  Maile^  in  regard 
his  faid  mother's  fettlement  was  in  the  faid  parifh  ;  this 
Court,  upon  confideitttion  of  the  prcmifes,  is  of  opinion^ 
that  the  faid  parifh  oi St  Martins  in  the  Fields  ought  to 
be  deemed  the  place  of  the  legal  fettlement  of  the  faid 
Jacob  Mailcy  as  being  the  place  of  the  prefent  legal  fettle- 
ment of  his  faid  mother,  by  virtue  of  her  marriage  witli 
Simcock.     'I'he  feflions,  therefore,  allow  the  appeal,  dif- 
charge  the  order  of  the  two  jufliccs,  and  remove  the  pau- 
per from  St.  Clement's  to  St.  Martin's.  Thefe  orders  being 
removed  into  the  Court  of  King's  Bench,  Corbett, 
ferjeant^  agreed  that  the  child,  when  removed,  inufl  be 
fent  to  the  lafl  legal  fettlement  of  the  father y  where  that 
hapf^ns  to  be  known ;   and  it  is  realonable  tliat  where 

the 
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(he  )ather*s  fettlement  is  not  known,  die  child  fhould  be      Rex  v. 
fcilt  to  ike  mpther*$  fettlement;  for  every  child  is  part  of ^■^•^''•«**«  "• 
the  family  of  this  parent,  and  ought  to  oe  removed  when  ^"*  "»«•■•• 
this  parent  removes  ;  and  he  cited  St.  George's  v.  St.  Ca- 
therine'%  (/?),  and  the  cafe  of  Pauljberry  v.  IVaadend  {h)M)  ^^ 
— BAiSESj/erjeant^  to  quafh  the  order  of  feflions,  now  in-^?*  ^'»  P'*  57» 
filled  that  a  child  is  only  to  be  Ibnt  to  the  laft  1^1  fettle-  i^a^'^^c^l^ 
ment  of  the  mother  which  fhe  has  acc^uired  in.  her  own  Woodend^pagf* 
right,  but  not  where  it  is  gained  by  virtue  of  marriage  32,  pL6o. 
in  the  right  of  another,  for  that  is  not  dierivative  to  the 
thildrenwhen  they  have^ined  a  former  fettlement,  a^n 
this  cafe ;  for  this  child  was  well  and  legally  fettled  at 
St.  CUment  DaneSy  the  place  of  the  mother's  fervice ;  and 
the  cafes  cited  fall  undler  this  diftindion^  for  in  both  of 
them  the  fecoild  fettlement  of  the  mother  was  gotten  by 
her 'in  her  own  right  by  renting  a  tenement  of  ten  pounds 
a  year.     The  prefent  pauper  Jacob  Maile  was  never  in 
A.  Gileses  pariih,  and  if  he  had  he  could  not  be  fettled 
there;  and  he  cited  the  cafe  of  Cumner  v.  Adilton  (a) . {a) Ssdk. j^%t. 
' — Pace,  Jufiitfe,     The  fecond  marriage  of  the  mother  S»^- 
does  not  gain  a  rt*w  fettlement  in  the  hufband's  parifh  Ante,  page  ij, 
for  her  children.    The  child  now  removed  had  aAually  mJ^,"* 
gained  a  fettlement  derivative  in  the  pariih  of  St*  CUment  pi.  41.  * 
Demes^    and  therefore  the  order  of   feiHons   is  bad.-^— 
PaoBYN,  Juftice.   It  is  certain,  that  where  the  father  has  a 
lettlement,  his  children  muft  be  fcnt  there.     It  is  true» 
that  mtrfe  children  cannot  be  feplrated  from  their  mother, 
but  that  is  on  account  of  nurture^  and  tiiey  cannot  gain  a 
fcttlemient  by  refiding  with  the  mother  for  this  purpofe; 
ifor  they  are  to  be  maintained  by  the  parifh  whore  they 
arc  originally  fettled.     '1  he  father,  in  the  prefent  cafe, 
had  no  fettlement  in  tlic  parifh  of  St.  Clement  Dams^  in 
which  pariih  the  child  was  born ;  but  by  this  new  fettle- 
inent  in  St.  Giles's  the  pauper  ceafes  to  be  a  pariihioner 
in  St,  Qemtnt's.     Tlie  father's  fettlement  dannot  be  dif- 
tovered,  and  the  child,  I  conceive,  Ought  to  be  fettled  at 
that  place  in  which  the  mother  was  fettled  at  the  time  the 
order  was  made. — Lee,  Chief  Juftice.  The  only  c]^ueflion 
If,  Whether  Ac  fettlement  wliicih  the  motlier  gamed  by 
her  Second  marriage  in  Sti  Martin's  in  the  Fttldt^  gains  a 
lettiefiient  for  Jacob  Afaile^  who  was  born  in  the  parifh 
of  St.  Qement  Danes  ?  And  this  very  qucftion  was  detcr- 
tnined  in  the  cafe  oi  fVan^ord  v.  Brandon  {a) :  upon  the  (a)  Cartb.449. 
authority  of  this  cafe,  therefore,  1  am  of  opinion,  that  the  Ante,  page  29, 
}>refent  order  of  feffions  is  bad,  and  that  the  child  is  fet-  P**  5** 
tkd  in  ^f.  Qement  Danes ^  where  it  was  born^  and  where 
the  HUKher  had  a  fettlement  in  her  own  right,  and  that 
this  fettlement  is  not  afFedcd  by  the  mother*s  fecond  mar* 

D  a  riage 
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Titx  v.  Tiage  and  removal  into  the  pariih  of  St.  Martin's  in  the 
St.  Gil  Es  IN  Fields. — The  Court,  OH  a  fubfequent  day,  qua(hed  the 
THi  FirLDs.  order  of  fellions,  and  reftored  the  order  of  the  two  juf- 

tices,  xtmovingjacob  Mailc  from  St.  Giles's  in  the  Fields  to 

the  parifh  of  St.  Clement  Danes, 

A  roothet)  du-       64.    Berkhampjiead  v.sSt.  Mary^  Korth-Chnrch^  Eafier 
ring  the  life  of    Terniy  8.  Geo.  2.  MSS.—Thc  Cafe  fpecially  ftated  was,  that 
S^i^vS^^     7«A«  fToodward,  being  fettled  at  North-Church,  went  with 
different  fettle-  A  CERTIFICATE  to  Jlhury^  whcre  he  was  made  church 
ment  for  her     clerk,  and  executed  the  office  for  fo^ie  years,  and  tlien 
children  from    ran  away  from  Mary  bis  wife  and  three  children.     Some 
that  which  tiicy  ^j^^  after  Mary\  mother  dying  left  her  two  houfes  in 
tf^rftther  by    J^orth-Churchj  one  in  fee  and  the  other  for  life ;  and  Mary 
parentage.        went  with  her  children  and  refided  in  one  of  thefe  houfes 
for  two  years,  but  not  having  fufficicnt  flic  applied  for 
relief  to  the  parifh  for  her  and  her  children.     The  huf- 
band  never  returning,  two  juftices  make  an  order  to  re- 
move the  children,  the  youngeft  of  tliem  htmgfeven  years 
old,  to  jilbury,  as  to  the  place  of  their  fother^s  /ettlement. 
Thefeflions  on  appeal  quafhed  the  order. — Hardwicke, 
Chief  Juftice.  As  this  cale  is  ftated,  the  mother  cannot  gain 
a  fettlement  for  her  children :  the  father,  whilft  alive,  is 
the  head  of  the  family  -,  and  the  children  muft  derive  their 
fcttlements  through  nim.    As  to  the  cafe  of  foreigners  or 
Scotchmen  who  have  no  fettlement,  they  are  Angular  cafes, 
.  and  the  wife  gains  a  fettlement  through  necefiity :   but 
there  never  was  an  inftance  where  the  wife  was  held  to 
acquire  one  during  the  life  of  her  hufband.     The  Uufband, 
in  right  of  his  wife,  has  a  title  to  live  at  North^Cburch, 
but  he  can  gain  no  fettlement  there  without  a  refidence 
for  forty  days.     There  muft  be,  in  all  cafes,  an  inhabi- 
tancy :    fbc  wife's  inhabitancy  at  North^Church  with  her 
chilaren  is  not  the  inhabitancy  of  her  hufband.     hfeme 
covert  cannot  by  refidence  gain  a  fettlement  for  her  huf- 
band :  the  only  doubt  is,  whether  his  being  ftated  only 
to  have  been  a  clerk,  we  are  bound  to  look  on  this  ap- 
pointment as  for  life  — Page  and  Probyn,    Jujiices^ 
agreed.    But  Lee,  Jujiictt  feemed  to  think  that  the  mo* 
ther  could  gain  a  nght  of  refidence  for  her  children  at 
North-Church,  but  that  fhe  could  not  gain  a  fettlemeiit 
i^r  them  during  the  father's  life. 


65.  Rex 
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65.  Rex  V*  Barton  Turfe^  Trinity  Term,  8.  £^9.  Geo.  2i  A  child  of  ten 
Burr.  S.  C.  49. — ^Two  jufticcs  removed  Deborah  iWi?«y«"of*Stwho 
from  Happijburfth  to  Barton  Turfe,  and  upon  appeal  con-  Po^ffl**  a*n- 
nrni  the  order,  and  Itatc  the  tollowing  cafe  :— Ti&oiiwi  fr^^  h^  ,^. 
.^ii  married  Deborah  the  daughter  of  Francis  Browne,  TBkiyma7,af. 
having  then  Deborah  (the  pcrfon  removed)  his  daughter,  ^^  the  deach  of 
of  the  age  of  ten  years  or  thereabouts.     Thorn  is  Man^^^J^^^^^^' 
hired  a  farm  of  the  yearly  value  of  an  hundred  pounds  in  ^Umeia  (^^nbit 
the  pariili  of  Barton  Turfe,  where,  after  fcrving  the  office  motnir  by 
of  overfcer,  he  died.      After  his  death,    Deborah   his  going  with  iwr 
widow  removed  from  Barton  Turfe  to  Happi/hurghy  and  '?^  another  pa- 
dwelt  there  in  a  houfe,  and  occupied  hnds  thereto  be- wUhh^ii^i"* 
longing    of  the  yearly  value  of  four  pounds,    which  part  of  her  ft- 
houfe  and  lands  were  given  to  her  by  the  will  of  Francis  mily  upon  her 
Browne  her  father:  and  Deborah  her  daughter,  being  thcnf^^  «ft»te:  and 
of  the  age  of  thirteen  years,  went  and  lived  there  with|jj  *"  *^*!i'!J 
her  mother  as  part  of  her  family  (there  being  then  feveral  f^^^  gJJJJ  jj ., 
fons  and  other  children)  for  about  the  fpace  of  one  year  not  neceffiry  to 
and  a  half.  The  Sessions  adjudged  that  the  faid  Deborah  ^^  that  it  bad 
the  daughter  did  gain  a  legal  fettlement  in  Barton  Turfe  ^*^^**^^^^^^^ 
in  right  of  the  faid  Thomas  Man  her  father,  who  was  fe.  J/J|]'««^  ^'^ »'' 
gaily  fettled  there ;    and,  having  once  gained  a  legal  fet- 
tlement in  Barton  Turfe^  could  not  afterwards  gain  a  fub- 
fe<]uent  legal  fettlement  in  Haptijburgh  in  right  of  the 
faid  Deborah  Man  her  mother,  wno  had  a  legal  fettlement 
there  by  dwelling  in  a  houfe  and  occupying  lands,  of 
which  the  inheritance  was  veiled  in  her  as  aforefaid,  by 
her  going  and  living  there  with  her  faid  mother  as  a  part 
of  her  family  in  manner  aforefaid.     Thefe  orders  being 
removed  into  the  Court  of  King's  Bench,  Mr.  Preston 
moved  to  qualh  them  on  tlic  autliority  of  the  cafes 
St,  George's  v.  St.  Catherine  (//),  and  tlie  cafe  of  Rex  v.  ('»)».  Ld.  Ray. 
Ifoodend  [b). — Mr.  Lloyd  in  fupport  of  the  order  ofVort  218 
I'ei&ons  urged,  that  it  appears  upon  the  order  that  Deborah  poiey,  29 1, 
die  pauper  was    the   daughter-in-law  to  Deborah    the  Ante,  page  3 1, 
daughter  of  Francis  Browne,  ai)d  not  her  own  daughter;  Pl-  S7- 
for  the  words  arc,  "  Thomas  Man,  who  married  Debarahj  (*)  Ante, 
having  then  a  daughter.'*     Now  a  mother-in-law  is  not  P*5®  3*»  pl.  6o* 
bound  to  maintain  the  children  of  her  hufband  by  a 
former  wife  either  by  nature  or  by  law  (c),  and  therefore  W  *•  Buiftr» 
her  parifh  is  not  bound  to  do  it. — Probyn  and  Leb,  Juf-  34-5-  See  vol.  J. 
tlc€5,  held  the  word  **  tlien"  to  refer  to  the  time  of  hiring  P*5e3X7»  31S. 
the  farm ;  and  then  Probyn,  Ju/iice^  faid,  the  cafe  will  be 
no  more  than  this :    Whether  a  widow  removing  witlx 
her  children  to  her  own  eftate,  from  whence  fhc  is  irre- 
neveable,  does  or  does  not  acquire  a  fettlement  for  her 
children  who  remove  with  her  as  part  of  her  family  ;  and 
^pon  the  cafes  cited  it  is  clear  (he  does. — Page,  Juflice, 

D3  agreed! 
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Rf  K  V.  agreed  with  Probyn's  conftiniftion  of  the  wcwrds  as  jjm-j 
Bartow  porting  that  Deborah  the  pauper  was  own  .daugliXer  to, 
Toarx,  J)e6orab  the  widow. — h^Fy  'Juftlce^  alfo  concurred  in  it : 
but  he  obferved,  that  it  appeared  that  the  daughter  wa£ 
then  ten  years,  of  age  ;  which  circuraftance  raifed  fomc 
doubt  in  him.  It  is  certain,  he  faid,  that  a  fettleinent  is 
J  gained  equally  in  the  cafe  of  a  mother  wlien  the  father 
is  dead,  as  in  the  cafe  of  a  father  by  a  legitimate  child. 
But  his  doubt  was  upon  the  age  of  the  child*  whidi  was 
ten  or  more  when  the  mother  went  i^ito  the  parilh  of^ 
Happijburgh ;  whereas  in  the  cafes  ^ited  the  age  of  the 
children  was  under  feven  years.  He  (aid,  he  did  not  put 
it  on  the  foot  of  nurture ;  but  doubted  whether  a  child 
acquires  a  new  fettlement  after  that  age  by  going  with  the 
mother  to  the  place  of  her  fettlement. — Probvn,  Jufiice. 
It  appears  upon  the  order  of  feflions  thitt  this  child  had 
not  acquired  any  fettlement  oi  her  own.  She  muftn 
therefore,  follow  tlie  fettlement  eitlier  of  her  father  or 
mother.  Now  in  all  thofe  cafes  that  have  been  men* 
tioned,  the  child  had  the  fame  fettlenient  under  the  father 
as  this  child  had:  and  this  order,  as  now  rctyrned,  pre- 
vents us  from  furmifing  tlmt  fhe  gained  ^ly  fettlement 
of  her  own.  Indeed,  if  tlic  child  ^)c  under  ieven  years  of 
age,  it  muft  go  with  the  mother  for  nurture ;  but  that  is 
not  the  preljCTit  cafe.— i-Pace,  fuftlce.  1  think  the  age 
makes  no  difference.  Indeed  on  account  of  nurture  a 
child  under  feven  muft  go  with  its  niotlier ;  but  it  re- 
mains fettled  at  die  father's  pariQi>  and  muft  be  main- 
tained by  that  parifli.  But  where  the  mother  eoes  to  an 
cftate  or  her  own,  from  which  fhe  is  irremoveable,  a  child 
may,  after  the  father's  death,  gain  a  fettlement  under 
THE  MOTHER  as  Well  as  it  could  under  the  father*— 
Lee,  Ju/tice.  I  always  took  it,  that  in  cafes  of  legitimate 
ch'ddiepi  the  firft  thing  to  l>e  enquired  into  was  the  fct- 
ilement  of  the  father  :  if  that  cannot  be  founds  then 
indeed  the  child's  fettlement  muft  follow  tliat  of  the 
MOTHER,  j^ut  this  being  a  derivative  fettlement  from  die 
father,  and  the  child  being  of  fo  advanced  an  tige^  I  fhould 
think  it  right  not  to  be  broken  into  and  transferred  to 
that  of  THE  MOTHER,  uniefs  it  appeared  that  the  daugh« 
ter  had  acquired  a  fetdement  of  her  own.  Upon  this 
doubt  the  queftion  wa$  adjourned  ;  and  when  it  came  on 
again,  Lord  HAKDyfici^E,  Chief  Jujlice^  faid,  he  did  not 
know  any  fuch  difference  between  one  kind  of  fettle- 
inent and  another.  The  father  and  mother's  fettlement 
is  juft  the  fame  cafe.     In  the  cafe  of  Pauljhury  v.  fVood-- 

^«)  Ai^te,         ^«^(^),  die  child  was  thirteen  or  fourteen  years  of  age. 

past32.  i>i«^o«  1  think  the  order  muft  be  quafhed.— Lee,  Jujlice.     \ 

*  *       '  never 
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ntvcT  apprehended  any  difference  between  the  cafe  of      Kv.rv: 
THE  FATHER  and  THE  MOTHER;    for  that  is  the  very      Ba«toh 
fame  when  a  fettlemcnt  is  to  be  gained ;    but  1  thought      T»ifi, 
that  if  the  child  was  of  fufficient  age  to  gain  a  fetttlement, 
it  might  have  been  neceffary  that  it  (hould  appear  upon 
the  order  that  no  fubfcquent  fettlement  had  been  gained 
by  foch  child.     In  the  cafe  of  St.  George's  v,  St.  Cathe- 
rine^s  (a),  it  is  ftated  that  the  child  had  not  gained  any  (a)  Ante, 
fubfcquent  fettlement.    In  Panljbury  v.  JVoodend  (*),  itpige3itpl.57« 
was  not  fo  ftated,  nor  any   thing  either  one  way  or  {b)  Ante. 
anotlier.     I  had  a  notion  that  it  had  been  held  necel&ry  P*8«  3**  P*'^o, 
that  tliis  fliould  appear;    and,  upon  looking  into  my 
notes,  1  find  it  was  fq  in  the  cife  ot  IFoburn  v.  iVok'tng  (r ),  (f)  Sett.  &  Ron. 
where  two  children,  tlie  one  twelve^  die  other  eight  years  V- 
old,  were  fcnt  to  the  father's  place  of  fettlement  as  the  a^JJ* 
place  oi  their  laft  legal  fettlement.    An  exception  was  ta-  pi.  ^e. 
ken,  that  the  children  appearing  to  be  of  thefe  ages,  their 
fuller's  fettlement  did  not  neceflarily  give  them  a  fettle-* 
ment  in  the  fam6  place :  and  Parker,  Chlefjuftice^  laid 
it  down,  that  where  children  are  uni^^r  feven  years  of  age, 
the  father's  fettlement  is  their  fettlemcnt ;  but  if  they  are 
abeve  (even,  then  the  law  fuppofes  that  they  may  have 
gained  a  fettlement  for  themfelves,  unlefs  the  contrary 
appears^  an4  therefore  (hall  not  be  taken  for  granted  to 
be  iettled  witli  the  father :   fo  that  it  feems  fuch  chil- 
dren above  feven  years  old  muft  be  taken  to  have  gain- 
ed a  fubfequent  fettlement  for  themfelves,  unlefs  the  con- 
trary appears.   And  in  the  cafe  oi  Edgware  v.  Harrow  (d)j  (J)  Foley,  194. 
Parker,  Chief  Ju/Iicej  held,  that  the  fettlement  of  chil-  Ante,  page  x»> 
dren  was  not  gained  hy  inheritance^  but  by  their  being  P*'*5* 
irremaveabU.      The  cafe  of  Paul/bury  v.  IVoodcnd  {e)  is,  (#)  Ante,  page 
however,  direftly  contrary  to  the  cafe  of  ffoburn  v.  JFo-  3*>  \!^^o. 
kmg^  and  is  exadly  the  fame  cafe  with  the  prefent ;  for 
there  the  child  was  fourteen  years  of  age,  and  it  is  not 
there  ftated  tliat  (he  had  gained  no  other   fettlemcnt 
Therefore,  though  I  have  no  note  of  that  cafe,  I  am  not 
forfetting  the  queftion  at  large  again.— Lord  Hard- 
wxcKl,  Chief  Jujiice,     I  believe  in  the  cafe  of  Edgwnre 
t».  Harr9Wi  it  was  faid,  that  there  (hould  be  negative 
words  that  they  had  gained  no  other  fettlement ;  but  It 
is  going  a  great  way  to  prefumc  a  fettleffient  where  none 
appears :   and  it  is  here  fufficiently  ftated  to  be  the  place 
ofthciV^i»/yi///«w^«/of  thechild, — Probyk,  Jujiice.  The 
derivative  fettlbnent  of  a  child  from  his  father  is  what 
he  ha^  a  right  to  by  inheritance. — Lord  Hardwicke, 
Chief  Juftice.     If  we  go  into  prefamptions  upon  fpecial 
orders,  it  muft  make  them  very  uncertain  :   the  latter  re- 
folutions  arc  tQ  be  followed. — Both   tlic  orders  were 
OMaftcd. 

P  4.  66.  Rex 
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If  a  mother,  if-      66.  Rex  V,  Oulton^  Mich.  Term,  9.  Geo.  2,   Burr.  S.  C. 
ter  the  death  of  64.— Two  juftices  remove  Francn  jiilmer^  under  the  age 
^defonThit    ^*  ^^^  ycar$,  Racbael  Atlmer^  under  the  age  of  eight,  and 
uponacbjjyiiold  ^ohn  Admer,  under  the  age  of  live  years,  from  Ipclls  next 
eftaic  which  (he  fifcif   Sc-i  to   Oulton,     It  appeared,  upon  the  hearing  of 
liad  befoichiH     ^yitncflcs,  that  John  Aiimer  their  father  was  fcttJpd  in  Oul- 
^"h!' mcTh^"  /e?w,  and  that  the  children  were  born  there ;    that  their 
by  ^ains  a  new  pothcr  had  a  copyhold  mefluage  and  lands  in  Burnham 
ftttkmenc,        Overy  in  her  hufband's  life-time,  and  after  her  hufband's 
which  (hall be-   death  removed  thither  with  her  faid  three  children,  and 
^-ng  tp  her chil  j^rpij  \^  x.\it  faid  houfe,  an.d  dwejt  and  continued  there 
tha" which  they  ^'^^^  iheiii  three  months  and  upwards,  and  then  fold  the 
^d  before  in     faid  houfe  and  lands.     Jt  was  contended  by  the  counfei 
right  of  their     for  the  appellants,  that  the  <;hildren  had  gained  a  legal 
^Athcr.  fcttlcmcnt  in  the  parifli  of  Burnham  Overy  in  right  of 

Itheir  mother.    But  the  feffions  confirmed  the  order  of 
the  two  juftices,  and  refufcd  to  ftatc  a  fpecial  cafe ;    but 
returned  the  order  4nd  the  exception  to  their  decifioa 
into  the  Court  of  King's  Bench,  where  it  was  moved  to 
(tf)  Ante,  32.     qualh  thefe  orders,  and  the  cafes  oi  Rex  v.  Wooilend(a) 
(k)  Ante,  31.    and  St,  Georgeh  v.  St.  Catherine's  (b)  were  cited  ;  but  a  dif- 
ficulty aroferefpcfting  the  propriety  ofgranting  a  rule  when 
.  g     . .         no  fpcpial  cafe  was  ftated  in  thq  order  (r ). — But  the 
point^f  the  cafe  Court  C^/J  faid,  This  is  plainly  a  determination  con- 
poit.  **  appeal    trary  to  law. .   If  the  fafts  be  true,  the  exception  to  the 
foihcftiTions/'  order  is  right ;  for  it  has  been  often  holdenf/'^in  this  court, 
{i)  Ld.  Hard-    that  a  child  after  the  death  of  the  father  may  gain  a  fettle -r 
'^^^^^  n  ment  under  the  motlicr  a$  well  as  it  might  before  under 

Mr.V^.      the  father  (/). 

Mr.  J.  Prcbyn.  (#)  Vide  ante,  page  19  to  41.  if)  Sec  the  cafe  of  Rex  y.  St  Bptolph's,  Bi- 
Oiopf^ate,  ante,  paise  2$»  pl>  51* 

The  mother's  67.  Rex  V.  St.  MfHthcu/Sy  Bethnal  Gfeea^  Aftch.  Ttrm^ 
fcttlcmcnt  is  the  ^^  Q^^  2.  2.  Burr.  S.  C.  /^ii.-^ Elizabeth  Taylor  was  born 
fcttlemtnt  pf      ^^^  ^^^  prccinft  of  5/.  KatherineX  and  married  Edward 

hercnildrenana  v»         •  1     r     r      1  1  1       %         .-    1 

grandchildren,  Brazier,  whole  Icitlemcnt  is  unknown,  and  who  died 
if  their  rerpec-  mai>y  ycais  ago:  his  widow  afterward^  married  Jfaac 
tivc  father?,  had  Coiffeau,  z  Frenchman,  who  never  gained  a  fettlemcnt.  The 
pofetdemcnt;  {^{^  Jfaac  Coif  can  and  his  wife  lived  many  vcars  together 

for  there  IS  no      .       r)'   »       # /^  -n.  11      \    ai       1    "^    /-^     /t-      °i 

difference  be-     ^^  Bethnal  Urccn  parilh  ;  and  had  Abraham  Loiffcau,  born 

tween  az^uWtd   in  the  faid  parifli,  who  married  Mary  Dormer  (the  pau- 

and  dtrivative   per),   who  was  born  in  the  fame  parifli.     Peter  Dormer^ 

lejelcmcnis.        whofe  daughter  Mary  was  married  to  Abraham  Coiffeau^ 

was  fettled  in  the  parifli  of  St.  Leonard^  Shorediteh.     llie 

counfei  for  fupporting  the  order  attempted  to  fet   up  a 

diftinftion  or  preference  between  acquired  and  derivative 

icttlements.— -Lord  Mansfield.     Upon  this  order  it 

^\)fl;  be  taken,  that  St.  Katherine\  was  the  place  of  fettle- 

ment 
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ment  of  Eli%abetb  Colfftau\  her  hufband  had  no  fettle-      Rrt^. 
meat ;   therefore  her  fon  and  his  wife  mull  be  fettled   5t.  Mat- 
there  too. — Mr.  Justice  Foster.     It  is  a  common  t«'^^'»'» 
cafe,  that  if  the  father's  fettlement  cannot  be  found,  you   c^^eii.^*^ 
go  back  to  the  grandfather.— Mr.  Justice  Wilmot, 
Birth  gives  even  a  legitimate  child  a  fettlement,  if  its 
parents  had  none.     Abraham  Coi^eaut  fettlement  mufl 
jollow  that  of  his  fatlier,  if  his  father  had  any :    but  in 
tliis  cafe  tlie  father  had  none ,    but  his  mother  had  one 
f  ia  5/   Katbrrine*s)  j  therefore  his  fettlement  (and  confc- 
quently  that  of  the  pauper's  wife)  was,  where  his  mother 
was  fettled.    There  is  no  merit  or  pre-eminence  betwixt 
fettlements ;    they  depend  upon  pofitive  law  ;    therefore 
there  is  no  difference  between  an  acquired  and  derivative 
fettlement*      To  this  the  reft  of  tlie  Judges  agreeing, 
the  order  of  leflion^  was  quafhed. 

68.  Rex  V.  L^ng  IFtUenham^  Mich.  Terffij  25,  Geo.  3.  A  widow,  by 
if/5&— About  the  year  1764  Jobn  IVeJIal  went  with  his  '^^"^J^l^^l-^ 
wife  y^fie  under  a  certificate  from  Lon^  li^ittenham  to  re-  .^ns Tfrttte^' 
fide  at  6j(>/tf»,  where,  in  the  year  1765,  he  purchafed  a  cot-  mtm  for  herfdf 
t^  with  a  fmall  piece  of  ground  ior  five  pounds.     He  liv-  and  children 
cd  in  the  cottage  with  his  family  under  the  certificate  till  ^hoare  notc- 
his  death,  which  happened  on  the  15th  of  ^^^^«^rr  IlirTtiK '  di 
1784,  and  had  four  children  born  there,  John^  ti^tlllam^  not  rtfide  wiA 
Mary^  and  RachaeL    A  little  before  the  father's  death  ho  her  during  tiw 
and  all  his  familv  except  Rachael  were  feized  with  the  f^rantM^  by 
fmaU-pox,  and  became  aftually  chargeable  to  the  parilh  ^^^^^^ J^ *"  "^T 
of  Uptoft.     The  mother  and  three  children  were  ill  of  the  ration."  ^^^  ■ 
linall-pox  at  the  time  oT  the  father's  death,  and  con- 
tinued tp  refide  in  the  cottage,  and  were  chargeable  to  the 
parifh  of  Upion  for  ten  weeks  5  the  eldeft  fon  being  nine- 
teen, and  heir  to  his  father.     Rachaei,  before  her  father's 
death,  to  avoid  infedion,  was  removed  to  the  houfc  of  a 
brother-in-law  in  the  fame  parifh,  and  was  to  return  to 
her  own  family  when  they  Ihould  be  recovered,  which  fhe 
never  did.     At  the  end  of  ten  weeks  from  the  death  of 
the  father,  the  mother  and  all  the  children,  including 
Rachaely  were  removed  by  an  order  of  two  juftices  from 
IJptM  to  Long  fVittenhcm-y   and  the  sessions  confirmed 
the  order. — Mr.  Milles  and  Mr.  Abbot  fhewed  caufe. 
They  faid,  that  in  order  to  give  a  fettlement,  it  was  nc- 
ceflary  that  the  pauper  fhould  refide  and  be  irremoveablc 
for  forty  days  complete;    that  a  widow's  quarantine  was 
only  thirty-nine  days,  exclufive  of  the  day  on  which  her 
hafband  died  (a)  ;    and  they  cited  feveral  cafes  to  fhew  («)  See  Lord 
when,  in  murder,  and  in  other  cafes,  a  day  was  to  be  ^'°*^^'' *• '"^^ 
reckoned  mclufivtlj  or  exclufively.     Befidei,  quarantine  was  '^* 

merely 
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Rix  9w      merely  a  pcnniflion  to  inhabit,  and  gave  no  intereft  in 
Long  Wit.  ^j^^  prcmifcs,  which  dcfcended  to  the  heir  at  law;    it 
rwHAu.     ^ij^jp^f-Qj^  fhould  not  give  a  fettlcment.    And  as  to  tho 
O)  Burr.  S.C.  ^^^^  ^^  ^^'^  ^'  Poinfwick  (^),  they  faid  the  point  was  not 
783.  '   '         much  confidcred  there,  the  queftion  having  been  chiefly 
^s  to  the  fettlement  of  the  fecond  hufband  and  children, 
which  was  endeavoured  to  be  lupported  of  the  wife*a 
right  to  dower  unailigned,      That  certificate  perfona 
could  only  gain  a  fettleipent  by  the  modes  prefcnbed  by 
the  llatute :    but,  admitting  the  mother  gained  a  fettle- 
ment for  herfclf,  the  children  ought  not  to  gain  a  deri* 
yative  fettlement,  particularly  ^Aci&^ii^/,  who  was  never  with 
her. — Lord  Mansfield,    She  was  irremoveabk  du- 
ring the  forty  days.-r-BuLLER,  Juitia.  As  to  tlic.  fettle- 
jnent  of  th^  mother.  Rex  v.  PainJ^ick  is  in  point ;  one 
cafe  is  enough  on  fettlement  law.    There  is  no  pretence 
to  fay  the  children  were  emancipated:    Rachael  -wta  put 
§W^y  only  to  prevent  infe£lion.— O^PEl^s  QuASH^Dt 


JJI.  Of  €mandpaUon. 


Children  after  69.  Dumhkton  V,  Bechforil^  Eafiey  Term^  7.  Will*  3, 
fevtn  years  of  2.  Salk.  470. — A  girl  of  ucar  thirteen  years  old  had  been 
age  may  be-      ^j.  £)timbIctGM,  in  the  county  Qi  G/outr/icrj  and  hadalwaya 

Mwd  from  their  l^^^^  ^^^^^^  ^^^^^^  ^^^^  S^^^'^"^^^^^^"»'*      ^^^^  father  was  Ici* 

parents,  and     gaily  fettled  at  Beck  ford  in  the  i'A\wt  county.     She  want? 

gain  fcitlemenis  jug  relief  was,  by  an  order  of  fefiions,  charged  on  the 

ior  thcmftlves.  parifti  of  Beckford^  bccaufc  hcv  father  was  fettled  there. 

This  order  was  removed  into  the  Court  of  King's  Bench 

by  certiorari,— Kt  pkr  Curiam.    The  order  muft  bp 

quafhed  ;    for  ;;lthough  until  /even  years  of  age  children 

are  accounted  nurfe  children^    yet  they  muft  aftcrwarda 

have  maintenance  from  the  parilhcs  where  they  them- 

fclves  are  fettled  ;    and  for  any  thing  that  appears  in  the 

1>refent  order,  this  gifl  may  have  gained  a  icttlement  for 
lerfelf, 

yo.  Eaflwoodhey  v.  IVeflzvoodhey^  Trinity  Term^  7.  Geo,  I  ^ 
eiie'wJnoT^of"  ^^^^'  4-3^* — ^P^"  appeal  fion>  an  order  of  two  juiliccs 
h-h  /»^er  into  for  the  removal  of  Kobevt  Baker^  EliTiabt^th  his  wife,  an4 
ancr•^•  i-.-ifli  7homas  their  fon  under  fcven  yea^s,  from  the  parHi  of 
\%  hU  behind,  fVefiwoodhey  to  the  parifti  of  Eafiwcodhey^  the  feflioni  ftate 
i^Mor'^!"'*' ^^^®  faa  fpecially  for  the  opinion  of  the  courts  :— That 
TS,  IS  dWidcd  forty  years  fince,  Thomas  Baker y  the  father  of  this  Robert^ 
Iromhis  father's  iamify,  iDd  canaot  derive  ji  r.ew  fettlepAou  f^m  him,     «,  Se^*.  Caf.  129. 

was 
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WIS  feifcd  in  fee  of  a  freebold  cftate  in  the  pariih  of  Hamp^    £astw«o»« 
juad  Mmr/M  in  the  coun^r  of  Berks^  where  he  lived  till  "'^''-  ^"1^ 
'the  ytar  1697,  ai)d  had  this  fon  Rabtrtj  who  was  at  tliat    ^^^^^^^ 
xiiBe  eight  years  eld.    That  iu  1697,  the  father  and  all 
his  fkoiily  remaved  tx)  Chcveljf^  where  he  rented  a  tene-r 
rocnt  of  20I.  per  ann.  for  two  years.     That  in  1699,  he 
pttichafed  a  copyhold  efiatp  o£  ill  per  ann.  in  tlie  parifh 
^fyeftwmibey^  whitlier  he  removed  witli  his  fon  and  fer- 
vaott,  and  ftrwd  churchwarden  and  other  parifh-offices, 
and  paid  taxca,  till  17 16,  when  he  purchafed  a  cottage  of 
iL  III.  6d.  per  ann.  in  Eaftwoodhcy^  and  went  and  lived 
upon  it  till  his  death  ;    but  tliey  ftate  it  fpecially,  that 
hbert  thefen£bud  behind  in  HeJlivoodhey\,  where  he  mar- 
ried a  wife,  and  has  worked  ever  nnce  on  his  own  account, 
ind  that  be  is  thirty  years  old.     Upon  the  whole,  the 
Icffions  confirm  tlie  order  of  the  two  jufticcs  for  his  fet- 
tlement  at  Eaflwoodhey. — Straxge  moved  to  quafli  the 
order  of  feffionst  for  that  the  I'etilemcni  of -Re^rr/  the  iot\ 
is  cither  at  Hixmpfiead  Marjhal^  where  he  was  born,  and 
where  he  lived  till  eight  years  old ;  or  if  it  ihould  be  car- 
ried fo  far  as  that  he  gained  a  new  fetticnient  with  the 
6thcr  by  removing  with  him  as  part  of  his  f;imily,  ac-  Saik.470, 529, 
cording  to  the  caic  of  Cumuer  *u,  Aiiltcn^  yet  tliat  can  ^"^^  P*8«  »5« 
carry  him  no  fsirtjier  than  PVtjlwQQdhey^  which  is  the  Jail  *°**  *'* 
place  to  which  be  accompanied  his  tatiier ;    but  let  the 
fettlement  be  in  either,  it  is  not  material  now,  the  only 
qneilioo  being*  whether  here  is  any  fettlement  in  EajU 
woqdhiy^  for  which  there  is  no  colour. — Mr.  Strode, 
e  comra^  infifled,  that  let  tlie  fon  be  of  what  age  he  will, 
be  Ihall  follow  the  fettlement  of  the  father  till  he  gains 
one  by  his  own  acquiiition  ;    and  it  appearing  he  had 
never  done  any  thing  to  gain  a  fettlement  by  adt  of  his 
own,  either  in  Hampjfiead  Marjhal^  Cheveiy^  or  fVcJiufood-- 
btjf  then  he  muft  Ibllow  the  fettlement  of  the  father  as 
well  in  Eajhvoodhey  as  in  any  of  the  reft. — Chief  Jus- 
tice.   The  queftion  is  not  where  this  man  and  his  fa- 
mily arp  fetfled,  but  whetlicr  there  appears  a  fettlement 
of  bim  in  Eajhvoodhey,     If  he  had  gone  thitlier  with  his 
fubcr  as  part  of  die  family,  poflibly  it  might  have  been 
2  icttkment  of  him  there ;  but  by  ftaying  behind  he  was 
divided  from  his  father,  and  therefore  tlierc  is  no  colour 
fo  make  it  a  fettlement  in  Eajhvoodhey.     I  think  his  fet- 
tiement  is  in  lVcftwoodbey<,  which  was  the  laft  place  where 
be  lived  as  part  of  the  father's  family.   To  which  Powys, 
Jjift'ice^  agreed. — Et  />^r  Eyre,  Jufuce.     He  is  fettled  at 
lyc/fwoddhey,  and  it  is  not  material  how  that  fettlement 
was  acquired,  whether  by  his  own  aft  or  the  act  of  his 
fttbtr.    Suppoic  a  inailer  has  two  farms  in  two  pariihes. 
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Eajtwoob-    and  he  removes  during  the  years,  and  leaves  the  fcrvant 

HEY  «.  West-  behj^d  to  take  care  of  the  farm  ;  (hall  the  mailer's  gain- 

ing  a  new  fettlemcnt  transfer  the  fettlement  which  the 

fervant  gains  by  his  fervice  ?   Certainly  it  fliall  not— 

FoRTEscuE,  Juftlccy  accortfy  and  the  order  was  quaflied. 

Afonwho,  71.  St.  Michael  In  Norwich  v,  St.  Matthew   Ipfwieh^ 

whtn  nineteen  Ecifter  Term,  2,  Geo.  2.  Editor's  MSS. — Two  jufticcs 
Jeaves^hitfl'  ^^^^  an  ordcr  to  remove  Edmund  fViUiams^  with  Amy 
iher's  family,  ^^^  wife,  and  Edmund,  Solomon,  and  ^my^  the  children  of 
and  goes  into  the  faid  Edmund  Williams,  from  the  pariih  of  St.  Afichael 
anoihirparirh,  in  No*ivich  to  the  parifti  of  5/.  Matthew  in  Ipfwich'j  and, 
H  ^'nd^'har*'  "P^"  Jippeal,  the  feffions  ftated  the  following  cafe  \—Ei- 
d^ldr"  n  ts  ^und  l-ViUiams^  the  father  of  Edmund  JVilliams,  tfic  father 
emancipated,  of  the  faid  children,  was  legally  fettled  at  Shepton  Mallei, 
aind  cannot  Jc-  in  the  county  of  Somerfet\  and  on  his  removing  from 
rivcafuhfc.  thcHce  to  Brutou,  in  the  fame  county,  had  a  writing 
fr^rlar'lJII'^^  to  him  by  the  parifh-officers  of  Shepton  Mallet,  ac- 

^  '  knowledging  that  he  was  legally  fettled  there*     He  con- 
^]Jp*^g**  ^3'*  tinned  under  this  certificate  for  more  than  twenty  years 
*  in  the  parifh  of  Bruton,  where  Edmund,  the  father  of  thefe 
children,  received  his  birth,  and  continued  to  live  with, 
and  as  part  of,  his  father's  family,  following  his  father's    . 
bufinefs  of  a  wool-comber,  until  he  was  nineteen  years 
of  age,  at  which  period  he  left  his  father's  houfe,  and 
went  to  refide  in  the  city  of  Norwich.    During  his  refi- 
dcnce  at  Norwich,  he  fucceflively  married  two  wives,  and 
by  the  firft  had  iffue  Edmund,  one  of  the  male  children 
now  removed.     Ten  years  after  the  birth  of  this  child 
his  firft  wife  died,  and  he  then  married  Amy^  his  now 
wife,  by  whom  he  had  Solomon  and  Jmy^^  the  other  two 
children  now  removed.       Subfequent  to  the  birth  of  . 
thefe  children,  and  about  two  years  ago,  Edmund  fViUiams 
the  grandfather  gained  a  new,  fettlement  in  the  parifh  of 
St,  Matthew  in  Ipfwich ;  but  Edmund  his  fon,  the  father 
of  thrfc  children,  hath  never  lived  with  the  faid  Edmund 
fVilliams  the  elder  at  Jpfwich,  or  any  where  elfe,  fincc  h« 
lived  with  him  at  Bruton.     The  feffions,  upon  thefe  cir- 
cumftances,  adjudge,  that  the  pcrfoiis  removed  had  not 
gained  a  fettlement  in  the  parifh  of  St.  Matthew  in  Ipf^ 
wich,  and  therefore  difcharged  the  order  of  the  two  juf- 
tices.      '  hcfe  orders  being  removed  into  the  Court  of 
King's  Bench  bv  certiorari.  Mr.  Strange  moved  for  a 
rule  to  quafh  the  order  of  feffions.     The  queflion  is. 
Whether  Edmund  Williams  the  father,  with  his  wife  and 
three  children,  fhall  follow  the  fettlement  of  the  grand« 
father  at  lpfw\ck?  or.  Whether  they  fhall  be  oonfidcrcd 
as  emancipated  from   the   grandfather's  family?      On 
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fliewing  caufc  s^inft  the  rule,  it  was  urged,  tliat  the  or-  St.  MicNAtt 
dcr  of  fcifionf  was  good,  for  that  after  u)  long  an  inter-   ^°*w'*^"  ^* 
val  of  time  had  elapfed,  the  fon  muft  be  confidcred  as   ^^twiM*- 
ciDancipated  from  his  father's  family  ;   and  the  cafes  of  vi^ich. 
EaftWQodhey  v.  fVeftwoodhey  (tf),  of  Cumner  v.  Milton  {b)y  ^^j  f^^^ 
and  DumbUton  v.  Beckford  (<:),  were  cited. — Lee,  contra,  page 41,  ^\.^o. 
This  cafe  does  not  come  within  any  of  the  ftatutes  re-  ^y\  siiic.45g, 
lating  to  the  fettlement  of  the  poor,  and  therefore  it  muft  afttc,  page  15 
be  confidered  under  thofe  conftruftions  which  prevailed  «««*  ai. 
antecedent  to  the  making  of  them ;  and  it  has  been  uni-  («)  Saik.  470, 
formly  held,  that  the  father's  fettlement  defcended  as  mat-  »«»»  ?»««  4»» 
tcr  ot  inheritance  to  all  his  legitimate  children,  unlefs  P*'  ^9* 
they  bad  furrendered  their  right  to  it  by  obtaining  a  new 
ietderoent  for  themfelves.  By  the  ftatutc  of  43.  £//z.c.  2. 
every  po«r   impotent  and  infirm  child  mul\  be  main- 
tuned  by  the  hither  or  grandfather,  and  for  this  pur- 
pole  fuch  child  was  to  be  fent  to  the  place  where  the  re- 
lation liTed  who  was  to  maintain  it.     The  cafes  of  iSV. 
(Vdes  Reading  and   of  Everjky  Blackivater   arc  direftly 
coiurary  to-  the    cafe  of   Eaftzuoodhcy  v.  JFcftzvoodhey. 
— ^Mn*  Fazakerly,  on  the  fame  fide.      A  legitimate 
child  does  not  gain  a  fettlement  where  born,  but  wliere 
his  father  is  fettled;  and  the  fettlement  of  fuch  a  child, 
as  long  as  he  continues  without  an  acquired  fettlement^ 
fhall  follow  the  derivative  fettlement  of  his  father,  let  him 
change  the  place  of  his  refidence  as  often  as  he  may,  for 
fach  change  it  aiwavs  relative  to  the  father's  fettlement. 
This  holds  when  the  father  is  dead,  and  therefore  the 
fon  gains  a  fettlement  in  right  of  his  father>  not  as  being 
a  part  of  his  £ither*s  family,  but  by  the  relation  which 
fubfills  between  them  as  lather  and  fon. — Reynolds, 
Juftice.     The  queftion  now  is.  Whether  a  man  who  has 
ceafed  to  be  part  of  his  £itlier's  family  can  gain  a  fettle- 
ment by  the  fubfequent  fettlement  ot  the  father  ?    and  1 
do  not  fee  how  it  is  poflible  for  a  father  to  gain  a  fettle- 
ment for  a  fon  nineteen  years  after  the  fon  has  left  him. 
— ^Raymond,  Chiifjuftice.    I  think  it  odd,  that  an  old 
man  of  fixty  years  ot  age,  who  has  left  his  father  for  forty 
years,  (hall  follow  die  fettlement  of  the  father  as  often 
as  he  removes.     In  the  cafe  of  young  children,  you  can- 
not fever  them  from  their  parents,  becaufe  of  nurture ; 
but  after  they  have  attained  to  feven  years  of  age,  they 
may  gain  a  lettiement  by  their  own  aft.     It  is  almoft  a 
contradiftion  in  terms  to  fay,  that  a  man  whb  has  left 
his  &ther  forty  years  fhall  follow^  the  fettlement  of  the 
fiuher.     Mr.  Fazaicerley*s  argument  does  not  come 
up  to  this  cafe.*— But  the  order  of  lefTions  was  quafhed 
vpon  a  dcfeft  of  form. 
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If  n  (bo  after  he      72.    Bugden   v.  Ampthilh   Hilary  Term^    21.   Gto.  ii 
isQoeandtwcn- 5,,y.y.  5^  ^  270, — IVo  juftices  made  an  order  for  the 
mar^and  *^  removal  of  Ihomas  Green  and  Mary  his  wife,  and  RacbaeU 
Rvefbparate      Mary^  Johriy  Elizabeth^  and  Thomas^  their  children^  from 
with  his  wife     jfmpihillio  Bugden :  and  uport  appeal  the  feffions  confirm 
Md family  from  the  order,  and  ftate  the  following  cafe: — In  the  year  1729; 
Mou^hln  the    ^^^^  Green^  the  father  of  nomas  the  pauper,  came  by 
£„^^p,rifl^  yet  Certificate  with  his  wife  and  four  children,  of  whoiri 
be  is  fo  far       the  faid  Thomas  Was  one,  from  Roy/ton  to  AmptBUU     They 
ma^pdtid^      remained  at  Ampthlll  till  Thomas  the  pauper  came  of  age; 
that  the  father   ^ft^j.  ^^^  ^gg  of  twenty-one,  Thomasi  who  till  tliat  time 
Sw^t^hira  ^?^  continued  With  his  father,  married  in  Affipih:lly  left 
'     new  fettkment  J^'S  fathelr's  houfe,  and  lived  there  with  his  wife  and  chil- 
lubiequentJy      dren  diftinft  from  his  father,  until  removed  with  the  five 
acquired*         children  who  were  born  in  JmpthH/.     Three  years  after 
the  marriage  of  Thomas,  John  the  father  removed  from 
jimpthill  to  Bugdcn^  ^nd  there  hired  a  tenement  of  ten 
pounds  a  year  ;  but  neither  Thomas  the  pauper,  nor  his 
wife,  nor  any  of  his  children  ever  lived  there.     Thomas 
had  not  from  his  birth  gained  any  fettlement  for  himfeif 
by  any  aft  of  his  own,  nor  had  his  faid  five  children  or 
any  of  them  done  any  aft  to  gain  a  fettlement  for  them- 
felves.     The  Certificate  exprefsly  flated,  that  the 
parifh  of  Royjion  will  own  John  Green  and  his  wifi  and 
their  five  children,  unlefs  they  or  any  of  them  (hall  gain 
a  fettlement  in  the  faid  parifh  of  AmpthilL — Lee,  Chief 
jhft'ice.      It  was  determined  in  the  cafe  of  St.  Michael  in 
Norzvich  v,  St,  Matthcjcin  Ipfivich^  that  when  a  fon  marries 
and  leaves  his  father's  family  and  lives  by  himfeif,  and 
after  this  the  father  gains  a  new  fettlement  in  a  third 
parifla,  the  fon  fhall  not  follow  the  father  in  this  new 
fettlement,  which  is  precifely  theprefentcafe. — Wright, 
Juftice,     The  fon  by  virtue  of  his  marriage  becomes  the 
head  of  his  own  family,  which  is  an  independent  family ; 
and  it  is  a  conftant  rule  to  fct  forth  the  ages  of  children, 
to  fhqw  whetlicr  they  are  capable  of  gaining  a  fettlement 
independent  of  their  father. — Dennison,  Jufiice,    This 
fubfequent  fettlement  gained  by  die  father  cannot  be 
communicated  to  the  (on,  who  never  refidcd  in  Bugdcn 
with  his  father,  but  continued  in  the  pari(h  of  A77ipt hi  11^ 
where  his  father  lived  before.     Thecafe  cited  is  iij  point. 
The  pauper  ceafed  to  be  a  part  of  his  father's  family 
tipon  his  marrying  and  living  feparatc  and  diftinft  from 
his  father. — Foster,  Jujtice^  was  of  the  fame  opinion  % 
and  therefore  both  the  orders  were  qua(hed« 
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^3.    Rex  V.  Cold  JJhtoHy    Hilary  Tertftj     31.  Geo.   a.  A  child  ctnnoc 
Burr.  S.  C.  444. — Two  juftices  remove  Afary  Harrifon^  ^  tmrnKt^Mttd 
widow,  and  her  four  children  (naming  them)  from  &oA^  e\ther  by^mar?* 
AJhton  to  fVoodcbejur.    The  feffions,  on  appeal,  difcharge  riage  or  living 
ihc  order,  and  ftate,  inter  alt  ay  That  in  the  month  of  July  apart  in  a  fept- 
1725,   Daniel  Harrifon  and  JI/</rv  his  wife,    tlvlA  fVtlliam^^^^^^^^^^^^ 
Harri/on  their  fon,  went  from  fVoodchefter  with  a  certi-  }S-^'J*|.1^^^^^^ 
TIC  ATE  to  Cold  JJhtony   where  they  lived  until  about  ha»  gained  « 
Cbfi/tmas  1 728,  when  the  father  of  the  faid  Mary  died  fectlemcnt of 
intcftate,  whereby  (he  became  poflefled  of  a  tenement  and  »ts  own;  for 
two  acres  of  land,  of  the  value  of  fix  pounds  feventecn  ""^**  ^^^ 
ihillings  a  year,  in  Cold  AJhton^  for  the  remainder  of  a  iieill^rof  iu 
term  of  ninety-nine  years,  determined  on  the  death  ofpamitsisnoc 
the  faid  Mary  :  That  the  faid  Daniel  and  Mary  his  wife,  abandoned, 
and  JVUluim  their  fon,  then  about  five  years  old,  entered 
Bpon  and  lived  in  the  faid  tenement  from  that  time  until 
Ac  order  of  removal  was  made  ;    but  no  admin iftration 
was  ever  granted  to  any  perfon  of  the  eft  ate  and  effefls 
oiMary  Harrifon  s  father :  That  ff-llliam  Harrifon  the  fon 
lived  with  his  father  and  mother  in  the  faid  tenement 
till  about  eight  or  nine  years  ago,  when  he  married  Mary 
the  prcfent  pauper,  his  now  widow,  and  by  her  had  the 
four  children  now  removed  :  That  the  faid  IVillianiy  after 
the  marriage  with  Mary  the  pauper,  lived  with  his  wife 
and  children  in  the  parifh  of  Cold  Ajhton^  feparate  and 
apart  from  his  father  and  mother,  until  his  death,  which 
happened  about  a  year  and  a  half  ago;   but  it  was  nor 
flatcd  that  he  had  during  his  life-timj  gained  any  fettle- 
ment  for  himfelf.    There  were  two  qucftions  made  in 
this  cafe:    First,  Whether  Daniel  Harrljon  the  father 
gained  a  fettlemcnt  for  himfelf,  in  avoidance  of  the  cer- 
tificate, by  refiding  upon  this  tenement  ?  And  the  Court 
were  of  opinion  that  lie  did  {a^,     Secondi^y,  Whether  (a)  seethia 
the  William  Harrifon  the  fon,  notwithftanding  his  eman--  point  of  thf 
cipation  by  marrying  and  living  apart  from  his  father,  did  *^^*  P®^'* 
not  gain  a  derivative  fettlement  in  this  cafe  from  his 
father,  he  not  having  gained  any  fettlemcnt  for  himfelf? 
And  on  this  point  of  the  cafe  Lord  Mansfield  faid. 
The  term  emancipation  has  been  much  made  ufc  of;  but 
**  emancipativny*  in  the  cafe  of  fettlcmcnts  of  poor  per- 
fons,  is  a  vague  term,  and  not  applicable  to  the  fubje£t. 
The  children  of  all  parents  muft  have  the  fettlement  of 
the  father  till  they  acquire  one  forthemfclvcs.     Here  the 
fon  is  not  ftated  to  have  acquired  one  of  his  own ;  there- 
fore he  had  fuch  as  he  derived  from  his  father ;  and  his 
father  had  gained  one  in  Cold  AJhton.  There  is  no  ground 
here  to  fay  that  the  fon  muft  ncccfiarily  be  taken  to  have 
left  his  fiunily  before  the  time  that  the  &ther  acquired  a 
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.    R«x  V.       full  and  complete  fettlcracnt  in  Cold  Jjhton  for  himfelf; 

Cold  AsHTON.  ^cci^  therefore  I  think  the  feffions  order,  which  fixes  the 
pauper  upon  Cold  Ajhton^  ought  to  be  confirmed. — Den- 
NisoN,  JujUce.  There  can  oe  no  doubt^  tliat  as  Daniel 
Harrifon  gamed  a  fettlcment  by  this  eftate,  his  fon  will  do 
fo  too  ;  for  the  children  derive  their  fettlement  from  the 
father. — Wilmot,  ']u/Hcc,  The  word  ema}iclpaUon  is 
improperly  applied  to  cafes  of  tliis  kind,  and  has  been 
ufed  in  a  vague  fenfe  upon  thcfe  occafions.  It  is  a  term 
taken  from  another  law,  and  in  that  law  has  a  determi- 
nate meaning;  but  here  it  has  been  mifapplied. — FoSi- 
TER,  JuJUcC'i  was  abfent.  The  original  order  of  two  juf- 
tices  was  quallied,  and  t)ie  order  of  feflions  affirmed. 


If  a  fon  enKiil 
himfelf  as  a  fol- 
dier,  (te  thereby 
tmancipati* 
hiinfclf  from  his 
f.)ther*s  family, 
and  thcr?fore 
cannot  change 
his  derivative 
fettlement  by 
|>arentac;c  for 
\  new  fettlement 
fubfequently 
gained  by  his 
^cher. 
S.  C.  1.  Bl. 
Rep.  669. 


74.  Rex  V.  Walpok^  St.  Peter* s  In  Norfolk^  Ea/terTermf 
9.  Geo.  3.  Btar,  S.  C.  638. — Two  juftices  removed  Henry 
Skckdl  from  JVisbech  St.  Peter* s  in  the  IJle  of  Ely  to  fVal- 
pole  St.  Peter*s  in  Norfolk :  and  tiieir  order  was  confirnir- 
ed  upon  an  appeal  to  the  feifions,  who  ftated  the  follow- 
ing cafe: — Hemy  Skekcll  the  pauper  was  horn  at  Levt-* 
rhiifton  in  the  faid  ifle,  about  Mlehaelmas  1740,  where  his 
father  then  occupied  a  farm  of  about  50I.  a  year,  which 
he  occupied  about  four  years  and  a  half;  ancl  then  he  re- 
moved, with  his  father  and  familyi  to  Emnetb  in  the 
county  of  Norfolky  to  a  farm  which  his  faid  fsither  rented 
and  occupied  there^  of  about  lool.  a  year ;  which  finrm  he 
occupied  eight  years ;  during  all  which  time  he  continued 
with  his  father  zs  part  of  bis  family'.     From  thence  he 
removed,  with  his  father,  to  Levntfjgton  aforefaid,  to  an 
eilate  which  his  faid  father  purchafed  there,  at  the  price 
of  60I.  where  he  continued  with  his  faid  father,  tl^ part  of 
his  family^  for  one  year.     From  thence  he  removed  witn 
his  faid  father,  as  part  of  his  family,  to   Outwell  in  the 
faid  ifle,  to  a  farm  which  his  faid  father  rented  and  occu- 
pied there^  of  about  60I.  a  year ;  and  continued  tliere  about 
a  year  and  a  half;  and  then  he  let  himfelf  as  a  hired  fer- 
vant,  for  a  year,  to  Matthew  Martin  of  Parfon  Drove  in 
the  faid  ifle,  farmer ;  in  which  fervice  he  continued  about 
fx  months,  and  then  went  baek  to  his  father  at  Outwell 
aforefaid  ;  with  whom  he  continued  to  live,  as  part  of  his 
Uunily^  for  about  three  years  ;  when  he  ////^^/ himfelf  for 
a  SOLDIER,  and  continued  in  the  fervice  four  years ; 
when  he  received  his  difcharge  at  Corke  in  Ireland^  in  the 
beginning  of  the  year  1764,  between  Candlemas  Sind  Lady- 
d  y.     About  three  months  after  his  difcharee,  he  came 
home  to  his  father,  who   then   lived  at  Ivalpole  afore- 
faid, and  rented  and  occupied  there  a  farm  of  about  50I. 
a  year;  and  continued  with  his  father  ther^  about  12  or 

14  w^eks ; 
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fourteen  weeks ;  and  afterwards  worked  at  different  places      Rtx  v. 
asa  labourer;  andaboutGiff^<Vm/7i  1767,  he  married;  and   Walfoie* 
then  went,  with  his  wife,  to  his  father's  at  IValpole  afore- 
laid,  maintaining  himfelf  and  his  wife,  by  his  labour, 
till  the  Lady^day  following ;    and  then  went,  with  his 
wife,  to  a  cottage  at  IValpole  aforefaid,  which  he  rented 
and  occupied  at  thirty  (hillings  a  year,  but  was  never 
charged  to  nor  paid  any  pariih-rates  there^  and  there 
continued  till  Lady-day  1 768 ;  and  has  ever  fince  employ- 
ed himfelf  as  a  labourer,  at  different  places,  till   the 
month  oi  December  lafl,  when  he  was  removed,  by  order 
asaforefaid,  from  Wtjbech  to  Walfde\    and  never  gained 
e  fettlement  by  any  aft  of  his  own.     The  fei&ons  con- 
firm the  original  order,  upon  the  merits. — Mr,  Black- 
stone  moved  to  quaih  both  thefe  orders  ;   for  that  the 
pauper's    legal    fettlement  was   at  Outwell^  which  was 
the  place  of  bis  father's   fettlement  at  the  time  of  tlie 
pauper's  leaving  his  fatlier's  family;    and  confequent- 
ly,  the  pauper's  own  derivative  fettlement.     The  fon, 
by  enlifting  himfelf  for  a  foldier,  and  continuing  four 
years  in  the  iervice,  became  emancipated  from  his  father's 
ramily;    and  not  having  gained  any  fubfequcnt  fettle- 
ment for  himfelfi  muft  refort  to  his  old  derivative  fet- 
tlement at  Outwtlly  and  could  net,  after  fuch  an  eman- 
cipation from  his  father's  family,  gain  a  fettlement  at 
Irtdpde  St,  Peter^Sf   where  his  father  had  newly   and 
fubfequently  gained  a  fettlement,   but  had  none  there 
when  the  fon  left  him  and  ceafed  to  be  part  of  his 
family,     if  be  had  been  examined  concerning  the  place 
of  bis  l^al  fettlement,  he  muft  have  declared  it  to  be  at 
Outweli;  for  he  could  not  be  fuppofed  to  know  any  thing 
of  his  father's  having  gained  any  other  fettlement  fubfe- 
quently  to  his  quitting  his  family.     He  cited  two  cafes, 
to   prove,    that  if    a  grown-up  fon  do  not  remove 
with  his  father,  he  can  gain  no  fettlement  in  tlie  place 
to  which  his  hthtr  removes,  by  virtue  of  his  fatlier's 
guning  a  fettlement  there.  (^)    He  obtained  a  rule  to 
Ihew  caufe ;  which  rule  was  afterwards  made  abfolute^ 
npon  an  affidavit  of  fervice,  without  any  defence. — Botli 
orders  were  quaihed. 

[m)  The  two  cafei  here  alluded  Michael  Coflany    v.   St,    Matthew 

te,  were  Che  parifli  of  Eaft'u>9odbey  v.  IffwUb,  a.  Strange,  831,  ante,  pagt 

Pf^effvmibej,  I.  Strange,  43S.  ante^  44,91.71; 
pace  42,  pL  701  and  the  p«rUh  of  5/« 
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Afonwhoai  y^.  Rex  v.  Halifax^  Eajicr  Term,  i$.  Geo.  3,  Burr» 
TtVJ^^ml  5.  C.  806— Two  juftices  removed  Jojhua  Bragg  and 
fdf  apprentice  ^y^''^  ^^^s  wife,  and  their  fcven  children  (fpccifying  thcif 
fBrvM  our  part  names  and  ages)  from  Halifax  to  Warky  in  the  Weft  Rid- 
ofhi$time,  and  ing  of  JV/&/A/r^.  The  femons,  upon  appeal,  difcharged 
works aJwut the  thjs  order,  andftaled  afpecial  cafe,  which  was  afterwards 
waTofWsbufi.  ^^'^^  down  again  to  be  rc-ftated,  when  the  following 
ncfs,  but  who  ^^^^  w^s  returned  :  John  Bragg^  the  fatlier  of  the  pauper, 
K,  foes  to  his  fa-  went  With  a  certificate  in  the  year  I733>  from  Skirccat  to 
thcr'shoufc  Halifax^  where  the  pauper  was  born:  and  when  he  the 
B^!^^J!!ft  P^^P^'^  ^^'^5  about  fifteen  years  of  age,  he  bound  himfelf 
Ws  Sid!^'*  *^  apprentice,  by  indenture,  to  JViUiam  Smith  of  Halifax^ 
•loth^  there,  ftuff-weaver,  for  tlic  term  of  four  years ;  and  fcrvcd  his 
and  confiders  it  mafter  there,  for  that  time.  Immediately  after  the  ex- 
•$  his  home,  is  pjration  of  the  faid  four  years,  his  mafter  delivered  up 
^wnhiTfoth''''  ^^  indenture  to  the  pauper,  who  was  then  about  nineteen 
faajiiy.  years  old ;    and  his  father ^  who  had  then  taken  a  faim  of 

twelve  pounds  per  annum  in  tVarlcy^  made  a  fupper  on 
account  of  the  expiration  of  the  apprenticcfliip ;    to 
w:hich  fupper  the  mafter,  and  tlie  perfon  who  had  pre- 
pared the  indenture,  were  invited.   That  liit  father  bath 
refided  upon  the  faid  farm  of  twelve  pound s^n*  ^Tiimvm  in 
frarleyy  with  the  reft  of  his  family,  everjtnce:    That  his 
fon,  the  pauper,  after  ihr  father  went  to  Warley^  worked 
about  the  country^  as  a  ft ufF- weaver  ;    but  came  to  his  fe- 
tlier's  houle  in  //^r/^v  whenever  he  pJeafed  ;  and  kept  his 
holiday  clothes  there ;  and  confidered  his  lather's  houfe  a%^ 
his  ozvn  home,  till  he  was  al/ont  twenty  years  and  nine 
months  old ;  when  he  married  :    That  when  he  came  to 
his  father's  houfe,  he  paid  fo'-  what  he  hady  and  was  his 
own  mafter  to  go  and  work  for   himfelf  wherever  he 
pleafed ,  and  lias  done  no  other  aft  to  gain  a  fettlement 
lincc.     Mr.  Kent  on  had  moved  to  quafli  the  former 
order  of  feflions,  ftating  that  the  legal  fettlement  of 
fofhua  Bragg  was  at  IVo)  hy  ;    for,   as  he  was  a  minor 
when   his  fatlier  went  to  rcfide  in  a  farm  of  twelve 
pounds  a  year  at  f Farley^  and  had  gained  no  fettlement 
of  his  own,  the  fettlement  of  the  fon  muft  follow  that  of 
the  father.     Mr.  Tooker  and  Mr.  Dunning,  contra^ 
contended  that  the  fon  was  no  part  of  the  father's  family  ; 
for  that  the  words  in  the  cafe  **  that  the  father  went 
"  with  the  rejl  of  his  family"  excludes  the  fon;    and 
fhews  that  he  did  not  accompany  his  father  thither:    and 
when  he  did  go,  it  was  only  to  makje  holiday.    And  they 
(tf)  Ante,  cited  the  cafe  of  Cumncr  v.  Alilt^n  [a),  Eajiwoodhey  v. 

^^V^  \<^%^^  I'i"  JFcJiwoodhcy  (^),  St.  Michael  v    St,  Matthew  (c)^   and 
(^)  Ante,  pc^  y^  lValpc/efd),'^THE  CouRT  thought  that  the  fon 

M^\nr/*page  ^^^^^  ^©t  be  confidcrcd  as  emancipated,  or  independent 
44,  pi.  71-  i'^J  ^^*»  P*J®  4«i  pi.  74- 

of 


BETtLEMElTT   B7   PAREKTACE*  5X 

•f  or  fcparatcd . from  his  father:    he  went  to  his  houfe       Rixt>. 
When  he  pk^aled,  and  had  clotlies  there. — Aston  ,  Jujtice^     Halifax* 
faidi  tliat  where  a  fon  is  htcoxnt  indef€ndent  of  his  rather*s 
&nily,  or  emancipated  from  it,  he  will  not  acquire  a  fet- 
tlement  where  his  fatlier  goes  to  reiide :  but  it  he  remain 
fariof  his  father's  family,  he  will  acquire  a  derivative  fet- 
tlement  where  his  £ither  goes  and  fettles.   The  diftindlion 
was  well  liud  down,  he  faid,  in  the  Bugden  cafe  (a)^   And  («)  Bdrr.  S.  Ci 
Itt  obferved,  that  in  the  cafe  of  fValpole  St.  Peter's^  (b)  the  *7o. 
fon  had  been  four  years  a  foldier,  and  was  emancipated  *"'**  "^^ 
from  bis  father's  family,  and  had  ceafed  to  be  part  of  it.  (/)  Atite, 
JBot  it  is  not  here  ftated,  how  long  the  fetlier  reiided  at  H8>4'>pL  74« 
IFarley, — The  order  of  feffions  was  quafhed,  and  the  ori- 
ginal order  affirmed. 

76.    Rex    V.    Toitington    Lower    End^     Eafter   Term,  Nine  or  ten 
33.  Ge§.  3.  -Cald.  284-— Two  Juftices  by  an  order  remove  yeart  refidence 
Edward  Hoit,  Sarah  his  wife,  and  their  four  children,  ?f*f J*****  ^"^^^ 
from  the  townfbiD  of  Broughton  in  the  county  of  Lan-  f^^^ 
eafter  to  the  townmip  of  Tottington  Lower  Eftd  in  the  fame  frkhd*i  honfe 
county.    The  feffions  on  appeal  confirm  the  drder,  and  for  the  porpofe 
ftatc  tne  following  cafe:   That  the  pauper,  Edward  Ho/t,  ofhiifupport.is 
is  the  fon  of  Thomas  Holt,  who  at  the  time  of  the  pau-  2^^'5***^?J"f, 
pcr'f  birth  was  fettled  in  the  townfliip  of  Tottington  Lower  f^iue/t.  houf^'as 
End,    When  the  pauper  was  feven  years  old  his  mother  hit  home,  fuch 
died ;  and  he  and  his  father  went  to  live  with  the  pauper's  wraWence  as 
ancle,  Edward  Holt,  irt  the  townfliip  of  Pilkington  in  the  ^l"*  "ponihe 
fame  county-:  the  father  boarded ;  but  the  uncle,  out  of  ^j^^^jj^^  *^ 
charity  to  his  brother,  the  pauper'^  father,  who  had  four  coofidered  <i« 
otiier  young  children,  and  in  order  to  keep  him  off  the  fiMari^riM, 
town,  took  the  pauper^  and  provided  for  him  meat,  drinks  *"<*  thereby 
lodging,   and  clothes.     In  about  eighteen  months  the  f'T!'^"*^*'(?^• 

-  ^     o»  /- •     •      r»       i/T-  °        /i_-         J-    •    •        tolling  his  fa- 

latber  went  to  reiide  m  Ratcuffe^  a  townlhip  adjoinmg  (her*,  fettle. 
to  Pilkington ;   but  the  pauper  continued  with  his  uncle  meot. 
fill  he  was  ten  years  old  ;    about  which  time  the  pauper  The  a^tofnur- 
and  his  uncle's  wife  (the  uncle  being  from  home)  hav-  j^^haanore- 
ing  a  quarrel,  in  which  (he  beat  him,  he  went  to  bii.father\  j'o^jjnc  of  <- 
boufe^  and  ftaid  there  about  a  fortnight ;    but  the  father  Mctnci^A/iM. 
not  having  a  loom  to  accommodate  him  as  a  weaver,  de^ 
Jired  Um  to  return  to  his  uncle :    he  accordingly  did  re- 
turn, and  the  uncle  taught  him  to  weave  in  the  day,  and 
fent  him  to  fchool  in  the  evenings :   the  uncle  provided 
him  with  meat  and  clothes,  and  redeived  the  money  he 
earned :    the  pauper  ftaid  with  the  uncle  on  thefe  terms 
until  be  was  lixteen  years  of  age :  but,  from  his  iirft 
going  to  his  uncle  to  that  time,  he  now  and  then  went 
to  fee  his  father  at  a  holiday  time  or  fo ;  and  one  Chrift^ 
mas  he  fiaid  all  nighty  and  did  lb  on  other  nights.    When 
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Rex  v.  the  pauper  w  as  fourteen  years  old,  his  father  came  into 
ToTTiMOTow.  ji^g  townfhip  of  Pilk'mgton^  and  gained  a  new  fettlement 
there  by  renting  a  tenement  of  15I.  a  year:  the  pauper 
coniidered  his  father's  houfe  as  his  proper  home,  becaufe 
he-was  his  father;  and  tliat  he  could  have  gone  to  him 
when  he  pleafed,  and  his  father  would  have  received  him. 
The  father  thought  himfclf  obliged  to  provide  for  the 
pauper,  whenever  the  uncle  turned  him  away :  and  whea 
the  pauper  was  iixteen  years  of  age,  having  been  ftruck. 
by  his  uncle,  he  told  him  he  would  idive  him  and  return  home 
to  hh father.  The  uncle  faid  he  might:  upon  which  be 
went  to  his  father,  and  told  him  tlie  circumflanccs.  The 
father  faid,  he  was  like  to  take  him  in,  and  did  receive 
him  as  part  of  his  family :  the  father  was  then  beginning 
to  get  his  hay.  The  pauper  lived  with  him  as  one  of 
the  family,  and  affillcd  him  in  making  hay  until  it  was 
got  in,  which  was  about  a  week ;  and  expected  to  have 
lived  with  him  end-way :  but,  when  the  hay  was  got  in, 
the  father  told  the  pauper  he  had  no  loom  to  accommo- 
date him  as  a  weaver,  and  dejired  him  to  return  to  his 
uncle,  and  fee  if  he  would  take  him  in.  The  pauper  re- 
turned, and  agreed  with  his  uncle  to  work  for  himfelf^ 
and  pay  for  his  board ;  and  it  docs  not  appear  to  the 
court  of  quarter  fcffions,  that  the  pauper  ever  returned  to 
his  father.  Some  time  after  the  pauper's  laft  return  to 
his  uncle,  the  pauper  having  taken  as.  6d.  or  a  greater 
fuiri  of  his  uncle,  the  pauper's  father  gave  the  pauper's 
uncle  2S.  6d.  as  amends  for  the  fame.  The  pauper  has 
done  no  af\  whatever  to  gain  a  fettlement  in  his  own 
right :  the  father  fays,  if  tlie  uncle  had  gone  to  live  at  a 
great  diftaqce  from  him,  he  would  not  have  fufFered  the 
pauper  to  have  gone  with  him. —  Kearnley  ihewed 
caufc  in  fupport  of  thcfe  orders ;  and  contended,  that  on 
thefe  fads  the  pauper  could  not  be  coniidered  as  part  of 
liis  father's  family  at  the  time  the  father  lived  on  the 
farm  at  Pilkinoton :  that  he  was  completely  feparated  from 
that  family :  that,  not  having  in  nine  years  been  abfent 
more  than  three  weeks  from  his  uncle's  houfe,  it  mull 
be  taken  that  he  was  domefticatcd  there :  that  he  alfo 
went,  it  was  true,  occalionally  to  his  father's  for  a  fhort 
4pace  of  time,  as  he  might  have  done  to  a  friend ;  but 
that  fuch  vilits  afforded  no  fort  of  evidence  where  was 
his  home ;  and  that  he  was  able  to  maintain  himfelf,  and 
did  fo :  that  upon  the  principle  laid  down  in  all  the 
authorities  upon  the  fubjeft  of  derivative  fettlements,  he 
muft  be  confidered  as  er,:u}2cipatcd :  that  tlie  prefumption 
of  law,  that  all  pcrfons  were  conftruftively  part  of  their 
parents  family,  continued  no  longer  than  their  age  of 
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tiarture:   that  this  is  the  only  principle  known  to  the      Rr.x  ». 
law  upon   the  fubjcct ;    and  that  to  this  Lord  Raymomi'^^'^'^^^'^'^^^' 
points  in  the  cafe  of  (a)  the  parilhes  of  Laji-'x^Gotlhcy  i/;»Tr.  7.  o.  i. 
cm*  HantSy  and  IVeJiwoodhiy  in  com*  Berks  :  that  cmanci-  Str.  43S. 
pation  docs  not  at  all  depend  upon  matrimony,  bccom-  ''V***'  ^^^  *** 
ing  an  adult,  or  a  houfekeepcr ;  but  whether  after  their  ^ '  '°* 
feventh  year  the  child  is  a  ifOfta  fide  member  of  his  pa- 
renti  family?  that  the  only  proper  and  legal  enquiry  in 
foch  cafes  is  into  the  nature,  character,  and  circumuan* 
ces  of  the  child's  abfence :    that  in  the  cafe  cited,  as  well 
as  that  of  {b)  the  parishes  of  5/.  Michael  Coflany  in  Nor^  sj,)  E.  s.  G.s. 
wich  tf.  Su  Matthezvs   in   Ipfwich^  though  the  faft  0f2.Str.830. 
marriage  was  exprefsly  dated  in  cich  of  them,  that  cir-  ^"^®'  P*K«  44f 
cumftance  does  not  appear  to  have  been  touched  or  no-^'  '^'' 
ticed  at  the  bar,  or  upon  the  bench :    that  it  was  the 
length  of  timeonly  which  was  infilled  upon,  and  that  that 
circamftance  had  undergone  much  difcuiiion :   that  in 
a  late  cafe,  that  o{  Rex   v.    Halifax^   (r)   the  pauper  (^)e,  ,^,0,3, 
led  a  rambline  and  vagabond  life,  and  had  never  had  aMarr.s.c.806. 
fixed  place  oirefidencc,  or  a  home  anywhere  but  in  his^<>*-i.p«gc3«5f 
fiuher  s  houfe,  where  he  kept  his  clothes  ;  and  that  here,  P*'  3^9' 
on  the  contrary,  the  pauper  had  a  fixed  reiidence  for 
years  under  the  roof  of  his  uncle,  who,  as  the  cafe  Hates, 
took  bim'9  and  he  was  confidercd  as  much  one  of  that  fa- 
mily as  any  one  that  belonged  to  it :   that  in  the  cafe  of 
Rex  V.  the  Inhabitants  of  IValpoU  St,  Peter' s^  (d)  the  pau-  • 

per  was  a  minor,  amd  had  never  acquired  any  fettiemcnt ;  ^^^.^  '^'q  '^h, 
and  yet  the  Court  held   that  he  was  emancipated. —  i.  bi.  Rep!  ^69» 
CocKELL,  in  fupport  of  the  rule  to  quafh  thefe  orders.  Ante,  page  4S, 
iniifted,  that  there  exifted  ho  fuch  imaginary  rule  re-P^74* 
fpedmg  emancipation  as  had  been  attempted  to  be  fup- 
ported  on  the  other  fide :  that  nothing  was  more  clearly 
eftabliibed  than  that  upon  marriage  a  man  ceafes  to  be 
part  of  his  fiither's  family  :  that  the  law  was  fo  laid  down 
in  the  cafe  cited  of  Rex  v.  Halifax ;    which  recognized 
the  cafe  of  {e)  Rex  v,  the  Itthabitants  of  Bu^den^  in  which  («)  '^-  *»«G-  *• 
it  had  been  fo  adjudged:    that  the  cafe  cited  of  Rex  v.  C""^-S.c.27o. 
ffaipoie    St.  Peler^s    turned   upon  the  pciupcr's   having  ^"*^»  P*5«  4^« 
cnlifted  himfelf  for  a  foldier,  and  that  ihar  alfo  was  the  ***'  "'* 
cafe  of  a  married  man  :   that  it  wns  ciccifive  in  the  pre- 
fcnt  cafe,  that  the  father  had  always-  re  -eived  the  pauper 
exprefsly  upon  the  footing  of  obliga-ioa  ;    and  that  he 
had  done  no  more  tlian  accept  for  the  lime  (and  whether 
that  was  long  or  ihort  was  perfectly  immaterial)  tl.c  good 
offices  of  a  near  relation,  who  had  better  ability  than 
himfelf,  in  affording  the  boy  that  proteftion  which  he 
was   himfetf   naturally  and   legally  hound   to   find. — 
liOnn  Mansfield.     The  pauper  conlideied  himfelf 

E  3  «s. 
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Rfx  V.  as  part  of  his  father's  family,  and  the  father  confiderecl 
ToTTXNCToii.  him  in  the  fame  light.  When  a  man  acquires  a  fettle* 
ment,  he  acquires  it  for  himfelf  and  his  family.  There 
is  no  reafon  to  fay  this  boy  was  not  part  of  his  father*s 
family.  The  uucle  was  under  no  obligation  to  do  any 
thing  for  him,  or  to  keep  him  an  hour  ;  and  the  boy  in 
point  of  faft  on  every  difagreement  went  to  his  father's 
houfe  as  his  home ;  and  he  received  him,  as  he  was  bound 
to  do.  I  fee  no  ground  lor  coiifidering  this  an  emanci- 
pation.— WiLLES  and  Buller,  JuJIicesj  concurring 
(Lord Commijtoner  A::>HHVRST  vf^8Bh{cnt) J  Rule abfolute, 
and  both  orders  quafhed. 

A  boy  hired  out  77.  Rfx  V.  SireitoTiy  Hilary  Term^  25.  Geo.  3.  Editor's 
)ltrl\t^^  i»^W.— William  Coates,  Grace  his  wife,  and  Sarah 
fucccmvdy*ar.d^^^  -^wwr  their  children,  were  removed  from  Dalbury  ia 
DtvcrliYing  Derbvjhlre  to  Stretton  in  Stafford/hire.  The  sessions  ■ 
with  him,  ibe  confirmed  the  order,  and  ftated.  That  the  pauper's  fatlier, 
father  receiving  feveral  years  before  the  pauper's  birth,  came  to  the  parifh 
'  !l^rf^^"/I"°'  ^^  Tutbury  under  a  certificate  from  Stretton :  the  pauper, 
but  continues  to  when  he  was  about  the  age  of  thirteen,  was  hired  by  his 
follow  the  fa-  father  to  Mr.  Harris  of  Fauld-hall  in  the  parifh  of  Hand- 
thtj's(cttietnent  i^my  for  fifty-onc  weeks^j  which  he  ferved ;  after  which  be 

W^'^xJ^  "'^'^'^    ^'^^  '^'^^^  ^^  i/^ww*  Eyre  of  Ovcrfal  in  the  county  of  Lei- 
»c  iirinj  ou  .    ^^^^  |-Q^.  fifty-one  weeks,  which  he  ferved ;  and  was  then 

hired  to  Mr.  Brown  of  Caftle-Keys  in  the  faid  parifh  of 
Tutbury  for  another  fifty-one  weeks,  which  he  ferved. 
At  the  expiration  thereof  the  pauper  made  fome  fort  of 
agreement  with  Mr.  Brown^  withoi^t  the  knowledge  of 
his  fiather,  to  ferve  him  for  another  fifty-one  weeks ;  but 
the  father,  being  informed  of  it,  applied  to  Brown^  and 
faid  his  fon  Ihould  not  ferve  him  unlcfs  he  would  raife 
his  wages.  Brozun  agreed  to  give  him  five  fhillings  a 
year  more,  and  to  allow  the  pauper  half  a  flrike  of  wheat 
for  the  payment  of  his  wafhing ;  and  then  paid  the  fii- 
thcr  the  carneft-monev.  The  pauper  continued  in  his 
fcrvice  all  the  fecond  fifty- one  weeks,  except  a  fortnight 
or  three  weeks,  when,  being  ill,  he  went  to  his  father's, 
and  when  he  recovered,  immediately  returned  into  Browns 
fervicc.  He  was  afterwards  hired  by  his  father  to  Jo/epb 
Mouldy  of  Clifton^  for  fifty-one  weeks  ;  but  ferved  him 
only  a  month.  The  father  received  all  the  wages  (ex- 
cept what  the  pauper  himfelf  received  from  his  mailer 
for  pockct-%money),  and  found  him  cloaths  therewith; 
and  durine  the  time  the  pauper  continued  at  Broum*^ 
he  was  warned  at  his  father's.  The  paupcrts  now  about 
iiineteen  years  of  age,  and  never  lived  with  his  father 
after  the  firft  hiring  tp  Mr.  Harris.    The  pauper  was 


SETTLBMENT  BY  PARENTAGE.  55 

firft  hired  to  Brown  at  Michaelmas  1780.     His  father,  at       Rex  t'. 
Lady-day  1781,  took  lands  of  the  value  of  ten  pounds    Stuttok. 
per  armum  and  upwards,  which  he  rented  one  year,  and 
all  that  time  continued  to  rcfide  in  the  parilh  of  Tutbury. 
—Mr.  Balgu  y,  in  fupport  of  the  order.     The  qucftion 
b.  Whether  the  pauper  was  part  of  his  father's  family  at 
the  time  he  rented  ten  pounds  a  year  ?     It  is  clear  that 
€he  fon  (hall  partake  of  tlie  laft  fetrjcment  his  father  had 
before  the  emancipation.     This  boy  was  hired  out  by 
bis  father  five  years  fucceflivcly,  and  lived  away  from 
him.     After  the  firft  hiring,  he  never  was  in  faft  part  of  '^ 
his  father's  family :    at  the  time  of  die  renting  he  was 
Servant  to  Brown ;  the  father  had  no  authority  over  him : 
if  he  had  eloped,  the  complaint  mull  have  been  made  by 
Brown:    if  anybody  had  beat  him,  and  difabled  him, 
Brcivn  muft  have  brought  the  aft  ion  for  lofs  of  fcrvice  : 
the  cafe  of  Rex  v,  fValpolc  St,  Pcter'%  (a)  is  verv  appli-  ,  v  ^^^ 
cable  ;  for  there,  as  here,  the  pauper  had  been  ableiit  tour  page 48,  pi,  74. 
years.     As  to  the  cafe  of  Rex  v.  .Halifax  (^),  that  cafe /^x  jj^^j.  5  ^^ 
is  very  diftinguifhable  from  the  prefent;  for  the  boy  re-  go6. 
tamed  to  his  father  as  having  no  other  home.     And  Ancc,  vol.  I. 
Mr.  Juftice  Aston,  in  a  manufcript  note,  fays,  that  in  p^kcs'SiP** 
all  the  cafes  of  emancipation  the  fon  was  either  married  ^^* 
or  had  a  home  elfewhere. — Lord  Mansfield  (without 
hearing  the  other  fide).    You  have  omitted  to  take  no- 
tice of  the  moft  material  part  of  this  cafe,  viz,  that  he 
was  let  out  by  ttie  father,  who  received  bis  wages,  and 
wafhed  for  him. — Buller*,  juftice.     Rex  v.  WalpoU  and  See  the  cafe  of 
all  the  cafes  fay,  that  the  pauper  hired  hirafelf,  for  which  Rex  v.  Tot. 
parpofe  he  muft  be  emancipated^  which  means  /^/  at  liberty^  Jj"?'''"  jw*^^ 
and  that  can  only  be  by  the  joint  confent  of  father  and  t^IJV  ,    ^^ 
ion:   the  hither  here  excrciles  his  authority  in  every  in-  j.cald.  284, 
'  fiance :  when  the  laft  agreement  is  made,  the  father  a^-  ante,  page-5if 
tually  hires  him :  when  the  pauper  makes  a  bargain  with  P*-  i^* 
Br&wny  the  father  fays, ''  No^  he  Ihall  not  fcrve  you  unlefs 
"  you  give  more  wages,"  and  the  fatlicr  receives  the  wages. 
—Orders  quaflned. 

78.  Rex  v»   Broadhemhttry^  Hihry  Term^  15.  Geo.  3.  AcMWfeparat. 
Editor's  MSS, — Anne  Turpin,  a  finglc  womaiii  was  ed  from  her  fa. 
removed  from  Broadhembury  to  Ottery  St.  Mary.     The  thcrbybting 
SESSIONS  quaOjed  the  order,  and  ftattrd,  — That  the^^^^ff^" 
panper's  father,  Richard  Jurpin^  gained  a  fettlemgn  thy  the  workhouf« 
renting  an  eilate  of  feventy  pounds  fer  annwn  in  tlic  pa-  is  not  eraaaui- 
rifh  Q\  Broadhembury^  during  which  time  the  pauper  re-  P»tcd. 
fided  there  with  him.     Afterwards,  the  father,  being  re- 
duced in  circuroftances,  was  obliged  to  give  up  the  farm  : 
before  which  time  the  pa\iper,  when  at  the  age  of  ten  * 

E  4  years. 
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R»x  P.      years,  had  the  misfortune  to  be  rendered  incapable  of 
IioADHEM-  YfQxk  by  her  hands  being  burnt  off.      The  father  con- 
*"*F'      tinued  to  live  in  Broadhcmbwy  in  a  fmall  pottage  for  about 
two  years ;    and  being  unable  to  maintain  the  pauper, 
procured  her  to  be  maintained  by  the  parilh^  and  fhe  wa9 
accordingly  placed  in  the  workljoufe^  being  then  twenty 
years  of  age.     She  remained  in  the  workhoufe  till  the 
order  of  removal,  never  having  agiMn  returned  to  her  fe* 
ther.     In  the  beginning  of  1783  the  pauper's  father  left 
Broadhcmbury^  and  went  to  Otter y  St.  Mary^  and  took  an 
eftate  of  twenty- three  pounds  per  annum^  and   itfided 
thereon  till  Lady-day  1784,  when  he  took  another  eftate  of 
twenty  pounds  a  year  in  the  fame  pari(h,  where  he  hath  re« 
lided  ever  fince  occupying  both. — Mr.  Bearcroft  and 
Mr.  Clapp  (hewed  caufe.  They  faid.  This  amounted  to 
an  emancipation  of  the  pauper  before  the  father  gained  a 
fettlement  in  St.  Mary  Ottery.    Emancipation  meant  only 
fuch  a  feparation  of  the  child  as  to  amount  to  a  ceaiingj 
of  all  dependence  on  the  parents  \  and  took  place  when- 
ever the  feparation  was  accompanied  with  an  intent  that 
the  child  fhould  have  its  liberty.     No  circumftance could 
more  ftrongly  fcparate  the  pauper  firom  her  father  than 
his  inability  to  maintain  her,  and  his  requeft  to  the  pa- 
rilh  to  take  care  of  her,  which  they  have  done  for  feveral 
years.     It  is  certainly  not  neceflary  to  emancipation  that 
the  child  fhould  have  gained  a  Icttlcment  of  its  own. 
Other  circumftanccs  occur  in  the  different  cafes,   but 
none  of  them  are  eflcntial.     Marriage  is  not  an  emanci- 
pation, nor  havinga  feparate  houfe  of  his  own.     When- 
ever there  is  an  end  of  protection  «ind  maintenance  on 
one  iide,  and  of  fubjedion  on  the  other,  the  child  is  no 
longer  part  of  the  father's  family.     The  pauper  is  in  hSt 
twenty-four,  and  appears  of  age  in  the  cafe. — RooKB,y^- 
jeanty  and  Mr.  F  akshawe,  who  wereto  have  argued  on  the 
other  fide,  were  Hopped  by  the  Court. — Lord  Maks- 
field.     There  is  no  colour  for  it:  it  is  notliing  like  an 
emancipation.     The  child  is  net  even  in  fervice.     1  he 
only  aft  of  emancipation  is  the  parifh  keeping  her  in  the 
workhoufe  ;    but  the  father  was  very  poor,  and  being 
unaMe  to  keep  her  flie  goes  to  the  parifh,  and  they  main- 
tain her  in  his  ftead. — Ashhurst  and  Willes,  J^/tices^ 
were  of  the  fameopinion.-*-BuLLER,  Jufticr.     I  believe 
I  pay  the  poor's-rates  for  one  of  thefe  parilhes,  and  there- 
fore I   give  no  opinion  upon  it. —  The   orders  were 
nuafhed. 
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79-  R£x  V.  Offchurch^  Hilary  Termy  29.  Geo.  3.  ^.  Ttrm  A  child  who 
Rep.   114, — Two  juilices  by  an  order  rcmovca  i/fwjr '^^f*  j5* '!{" 
Weft  and  Martha  his  wjfe  from  Thurlafton  to  Offchurch,  '^b^n^n'^'g'^ 
both  in  the  county  of  fi^arwick  \   which  order  was  af-  yean  old,  and 
finned  by  the  feilions  on  appeal,  fubje£l  to  the  opinion  livei  with  dif. 
of  the  Court  on  a  cafe  refcrvcd.     J.  IVeft^  the  father  of  ^«f«n'«J«»ont 
the  pauper  H.  IVeJt^  in  January  1765,  and  for  the  two  ^'^'^:  "^ 
next  following  years,  rented  and  refidfed  upon  a  tenement  but  ihaiifoii«w 
pf  lOoL  a-year  m  0/r^«rt7^,  and  was  fettled  there.     In  the  fettltintv 
January  1767  the  wife  of  J.  IVeft^  who  was  mother  of  <>' h"  ftthar,  if 
U.  Weft  the  pauper,  died;    and  in  June  1767  7.  ^f^fi^^^"^^' 
niarried  again  widi  one  Jane  Lockicy^  with  whom  he  lived  m^t^nhisowa 
in  Offcburch  until  the  year  J  770,  when  they  both  went  right. 
to,  and  refided  at,  Sout/j^m  in  the  faid  county  for  three 
Tears,  without  doing  any  aft  to  gain  a  fcttlcment  there. 
In  1 773  they  removed  to  Ladhroke^  in  tlie  faid  county, 
to  a  houfe  tliere  held  under  the  following  title    (1  he 
cafe  then  ftated,  that  this  houfe  was  veiled  by  a  fettlement 
in  truftees  to  the  feparate  ufe  of  the  wife ;  with  the  ufuai 
claufe,  that  her  receipt  fhould  be  adifchargc  to  the  truf- 
tees for  the  rents  and  profits ;  and  that  the  rents  fhould 
not  be  fubjeft  to  the  hufband's  debts,  &c).  //^  and  his 
wife  lived  in  the  houfe  from  1773  ^^  ^^^^  prclcnt  time. 
The  pauper  H.  fVeft  was  born  in  Offcburch  m  January 
1765,  and  refided  there  with  his  fatlier  until  1770.     On 
hi*  father's  leaving  Offchurch^  the  pauper  was  left  with 
one  R.  F.  Lcefon  at  Ofchurch^  to  be  taken  care  of;  his 
father  paying  for  his  lodging  and  board.     The  pauper 
continued  at  LeeforC%  at  Offchurch  for  two  years,  and  then 
went  to,  and  refided  with,  his  uncle  H.  Haddon^  who 
alfo  lived  at  Offcburch^  and  continued  to  refidc  with  his 
iaid  uncle  for  about  two  years ;    during  the  whole  of 
which  time  his  unde  provided  him  with  board,  clothes, 
lodging,  and  pocket-money,  and  he  worked  with  his  un- 
zhHaddon  ;  but  he  received  no  wages >  and  was  not  hired 
9tt  a  fervant.     At  the  end  of  two  years  the  pauper  went 
to  his  father's  at  Ladbrokc^  and  ftaid  there  a  week,  and 
then  went  to  refide  witli  another  uncle,  f'F/Iiiam  Salmon 
of  Wefton^  witli  whom  he  lived  fix  years,  as  he  had  done 
at  his  uncle  Haddon'sy   his  uncle  Salmon  providing  him 
with  board,  clothes,   lodging,  and  pocket-money;    he 
working  for  his  uncle  Salmon  without  hav.ng  been  hired 
as  a  fervant,  or  receiving  any  wages.     On  leaving  his 
uncle  Salmon^  he  went  and  lived  three  weeks  witli  his  fa- 
ther at  Ladbroke.    The  pauper  has  never  done  any  aft  to 
gain  a  fettlement. — Erskinf.  and  Romilly  contended 
on  this  point  of  the  cafe  (^i),  that  if  the  father  gained  a  (a)Forthe6thef 

poinc  of  tbii  caf^  fee  S.  C.  poA,  chap.  10.  title  "  Settlement  by  iitatk."^ 

fettlement 
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Rex  v.       fcttlcment  at  Ladbroke^  he  did  not  commtintcate  it  to  his 
OrrcHURCR.  ^q,^^  who  was  at  that  time  emancipated.  .  If  the  fon  had 
returned  to  the  father  when  he  was  feven  years  of  age, 
then  l!he  father's  fettlcment  might  have  been  communi-^ 
cated  to  him ;  but  he  never  lived  with  his  father  during 
the  father*s  refidcnce  in  Ladbroke^  except  for  three  weeks, 
when  it  is  clear  from  the  circumftances  of  the  cafe  that 
he  came  as  a  vifitor,  and  not  as  part  of  the  ftither's  family. 
(tf)Stra.438.   In  Eaftwoodhey  v.  Wcftivoodhey  [a)y  where  the  father,  on 
Ante,  page  42,  removing  from  one  parifh  to  another,  left  the  fon  behind, 
^  7«>-  jj^g  foj^  yj^^  j^glj  jQ  ^  fettled  in  the  former  parifh,  becaufc 

it  was  the  laft  where  he  had  made  part  of  his  fether's  fe- 
mily.     They  alfo  cited  Rex  v.  Bugden  (^),  St.  AfjchaeFs 
Co/lany  in  Norwich^  v.  St,  Matthew^  in  Ipfwich  (c ),  and 
(*)  Burr.  S.  C.  Rex  nj,  IValpole  St.  Peter* s  {d)jto  fhew  that,  where  the  foa 
a7«>«  is  feparated  from  the  father's  ^lily,  he  docs  not  follow 

Ante,  page 46,  ^j^^  father's  fettlement  gained  after  fuch  feparation. — 
(<)^ra.  831.  Bearcroft  and  Willes,  contra^  were  flopped  by  the 
Ante,  page 44,  Court. — LoRD  Kenyon,  Chief  Juftice.  Two  queftions 
pl-  71-  arife  in  this  cafe :  and  the  firft  (f  j  which  I  fhall  confider  \%y 

(i)  Burr.  s.  c.  Whether  the  fon  continued  to  be  part  of  his  father's  fa- 
Ami,  pmoaS  "^*^y  d4iring  the  time  his  father  refided  at  Ladbrokej  fo  as 
pi.  74.  *tobe  intitlcd  to  the  benefit  of  his  father's  fettlement? 

(0  Sec  the  fe-  This  is  the  weakeft  cafe  of  emandpntion  that  was  ever 
condqucfticn,  attempted  to  he  made  out.  When  the  father  left  the 
poa.  chapter     p^j-jf}^  ^f  Offchurch^  the  fon  was  only  five  years  old:  now 

10.  •*  act  lie-     f  .-^  111  i"'i'  • 

M  n,gnt  by  p,.  It  cannot  T)e  pretended  that  at  tiiat  time  he  was  emana^ 
^*  TATx.'*  pated,  and  yet  he  then  ceafed  to  refide  in  his  fether's  fa- 
mily. It  is  alfo  ftated,  that  about  two  years  afterwards,^ 
when  he  was  about  feven  or  eight  years  old,  and  paft  the 
age  of  a  nurfc-child,  he  went  to  live  with  his  uncle  Had^ 
don.  Then,  Was  he  emancipated  at  that  time?  Ordinarily 
fpeaking,  one  of  thefe  things  muft  happen  before  the  foa 
can  be  feid  to  be  emancipated  ;  Either  he  muft  have  ob- 
tained a  fettlement  for  himfclf,  or  have  become  the  head 
of  a  family,  or  at  moft  he  muft  have  arrived  at  that  age 
when  he  may  fet  up  ih  the  world  for  himfelf.  But  here 
the  fon  docs  not  fall  within  cither  of  thofe  defcriptions  ; 
no  time  can  b2  ftated  when  the  emancipation  maybe  faid 
to  have  commenced.  For  when  he  went  to  live  with  his 
uncle  Kadd'jH^  he  was  only  eight  years  ojd  at  the  raoft  ; 
and  he  could  gain  no  fettlement  cither  by  living  with  ^liat 
uncle,  or  his  other  uncle  Scdrnon^  as  a  fervant,  becaufe  the 
cafe  ftatcs  that  he  was  not  hired  as  a  feryant  by  eithcf  of 
them.  Now  during  all  this  time  the  father  had  a  right 
to  thecuftody  of  tlie  fon,  and  might  have  obtained  )\iTf% 
by  habeas  corpus  ;  for  the  parental  care  was  not  then  done 
?Lway.    It  is  not  ncceflary  in  thefe  cafes  pf  derivative  fet* 

tlcTOcntt 
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"dements  that  the  child  fhould  remove  with  the  &ther  itEx  •. 
from  place  to  place  ;  for  tlie  fettlement  of  the  father  will  Of»c«««c«, 
be  communicated  to  the  child ;  otherwife  children,  who 
arc  fent  out  into  the  world  for  education,  and  areofcourfe 
feparated  for  a  time  from  the  fatlier,  might  lofc  the  bene- 
fit of  their  father's  fettlement,  and  when  they  were  about 
to  return  home  would  find  themfelves  excluded  from 
parental  care,  if  their  parents  had  in  the  mean  time  gained 
a  new  fettlement.  How  long  the  power  of  communi- 
cating a  derivative  fettlement  may  continue,  it  ia  notne* 
ceflary  to  determine ;  for  in  this  cafe  it  certainly  remained 
longer  than  till  the  child  was  nine  or  ten  years  old ;  and 
that  is  fufEcient  for  the  determination  of  this  queftion. 
— AsHHURsT,  BuLLER,  and  Grose,  Jufticcs^  affent- 
ing,  both  the  orders  were  quaibed. 

80.  Rex  V.  Edgeworth^  Trinity  Term^  29.  Geo,  3.  3.  Term  A  fon  wlien  hf 
Rep.   353. — Two  juftices   removed  by  an  order  i/r;/r y  was fixt«iiwa« 
Rcthweli^  Sufan  his  wife,  Henry  their  fon  aged  15  years,  ^"^^  app«n. 
and  fcvcral  younger  children,  from  CajUcton  to  Edgivorth^  yws^whkh  he 
bodi  in  the  county  of  Lancajler,     The  feffions  on  ap-  fervtd,  and  nt- 
peal  confirmed  that  order,  fubjcd  to  the  opinion  of  the  ver  afierward* 
Court  on  a  cafe  which  ftated,  that — Henry  RothMcll^  thef«^™f**  '°|»" 
fetlicr  of  Henry  the  pauper  [not  having  a  fettlement  at^*J^^j^f^^^ 
Edg€wrib'\^  when  Hemy  the  fon  was  about  13  or  14  years  mrg  ^^  vo^ 
old,  came  to  live  upon  a  tenement  at  Edgeworth^  called  for  want  of  a 
Htib  Lane  Gate^  of  the  yearly  value 'of   5I.  and  relidcd  rt*mp :  and  it 
thereabout  two  years;   during  which  time  Henry  the  J*'"  **^^ '*"' 
iatiicrput  out  Henry  the  pauper  to  one  James  ^o/Iitt^  ^^J^*^  ^^ 
then  refiding  in  the  townfhip  of  Spatiandi  for  four  years,  followed  the  fa* 
to  learn  the  trade  of  a  wool-comber.     The  pauper  Henry  thcr  to  a  new 
accordingly  left  his  fatlier's  houfc,  to  which  he  never  ai-  Settlement, 
Iprwards  returned  but  as  a  gueft,  and  refided  with  and  ^jncdwhiiethc 
worked  for  Poliitt  at  Spotland  for  the  four  years ;  and  by  fon^warfcrvinj 
htm  was  provided  all  that  time  with  meat,  drink,  wafh-  under  the  io- 
ing,  lodging,  and  clothes;    and  was  confid'eied  by  his ci<^tures. 
mother  as  part  of  PoUitth  family.     During  thofc  four 
▼ears  the  pauper  was  fometimes  a  quarter  or  half  .1  year 
without  feeing  his  father  or  mother,  on  which  occafions 
be  came  to  his  father's  at  Hob  Lane  Gate  on  a  Saturday 
evening,  and  returned  home  to  his  mailer's  either  ^n  the 
Sunday  evening  or  Monday  morning  following.     After 
the  expiration  of  the  four  years  he  never  returned  to  his 
fiither's  family,  but  worked  at  his  trade  of  a  wool-comber 
at  difFerent  places  about  the  country,  and  fupported  and 
znainuined  himfelf  thereby,  until  he  afterwards  married, 
and  refided  with  his  wife  and  family  in  a  houfe  of  his 
own*    After  the  pauper  was  put  out  to  Poliitt^  and  before 
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Rix  «^.      the  four  years  expired,  H^nry  the  father  took  another 

■  l»oK«oii'N,  tenement  in  Edgeworth  6i  the  yearly  value  of  81.  which 

he  occupied  with  the  former  tenement  called  Hoh  Lane 

Gate  for  a  year,  whereby  he  gained  a  fettlement  at  Edge-- 

•  worth.     The  pauper  never  gained  any  fettlemient'  for 

himfelf ;   and  the  queftion  is,  Whetlicr  he  followed  his 

father's  fettlement  at  Edgeworth  ?     This  cafe  was  fent 

down  to  be  re-ftatcd  in  Hilary  I'erm  laft,  the  Court  not 

being  fatisfied  whether  the  pauper  liad  been  apprenticed 

to  Pollitt  by  indenture,     l^he  feifions  now  returned^  that 

the  pauper  had  been  put  out  apprentice  by  indenture,  which 

was  void  for  want  of  the  {lamp  denoting  the  payment 

(«>  See  the  firft  ^^  the  additio;ial  duty.(fl^     This  cafe  was  argued  laii^ 

volume^  page    Hilary  Term  upon  the  ground  of  emancipation^  as  well  as 

472.  upon  the  otlier  point  relative  to  the  indenture  of  ap- 

prenticelhip.     But  the  Court  then  had  no  doubt ;  and, 

on  the  above  fa£t  being  returned  by  the  feffious  refpeft- 

ing   the  indeitture,  'J'he  Court   (without  argument) 

now  difchargcd  tlie  rule  for  quafhing  the  order  of  fef- 

iions. 

A  child U  not  8l.  Hex  v»  Witton  cum  Twambrookcs^  Trinity  Term, 
emancipaud  fo  29.  Geo,  3.  3.  Term  Rep,  355. — The  pauper's  father,  JobK 
as  to  lofe  ihe  Hewitt^  rented  a  tenement  of  i61.  a  year  in  JVitton  cum 
^J^^^*"y  Twambrookci^  defer,  and  refided  upon  it  above  a  year, 
which  hit  father  whcn  tlie  paufcr  was  about  fix  years  old.  John  Hewitt 
may  g^in,  until  then  went  to  Mtddlewkh^  where  he  did  no  aft  to  gain  a 
heeemestfagtf  fettlement,  and  about  two  years  after  ran  away  from  his 
^•HtTh""'  ^^  d  ^^™*^y  »  ^^^  ^'^^  pauper's  mother,  taking  the  pauper  with 
mfinlme^t'in  ^^^  ^^  Congleton^  died  in  half  a  year,  when  tlic  pauper 
bit  awn  rigbi^oT  was  left  in  the  care  of  one  Jane  JSrookes^  with  whom  he 
till  he  has  coo-  lived  at  Congleton-i  and  worked  at  the  filk  mills  there  : 
traaed  a  rd*-  ^nd  the  overl'ecrs  of  the  poor  of  JVitton  cum  Twambrookes 
tkon  inconfirtcnt      jj  the  whole  or  a  part  of  his  maintenance  for  fourvears 

With  the  idea  otr  n      1         ri-t  'ji  r        ^        1 

hi*  being  part    to  jane  Brookes,  atier  which  period  the  pauper  lupported 

of  his  fatlier'a   himfelf  till  the  age  of  16 ;    at  which  time  he  got  3s.  gd« 

family.  per  week,  a:.d  boarded  himfelf  where  he  liked.     During 

the  firft  parr  of  the  time  he  lived  at  Cong  let  on  he  faw  his 

father  twice  at  the  diftance  of  about  four  years,  at  which 

times  his  father  did  not  give  him  any  thing  (except  a 

pair  of  breeches,  and  twopence  halfpenny  the  firft,  an4 

only  three  halfpence  in  money  the  fecond,  time.)     At 

18  or  19  years  of  age  the  pauper  went  from  Conglcton  to 

Sheffieidy  and  liired  himfelf  for  lour  years,  by  which  hiring 

however  he  gained  no  fettlement.      He  heard  that  his 

fatlicr  had  been  to  enquire  after  him  at  Conglcton,  and  that 

he  then  lived  at  Dunham^  towliich  place  the  pauper  wen^ 

to 
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to  fee  him,  and  was  at  that  time  23  years  of  age,  and  mar-      R«x«. 
ricd;  it  appeared  that  the  father  had  made  fuch  enquiry      twam-"" 
as  above  mentioned  after  the  pauper  from  his  daughter      irookL 
(the  pauper's  iifter)  with  intent,  as  he  faid,  to  give  him 
a  fait  of^clothes,  as  he  had  done  iefs  for  the  pauper  than 
any  of  his  children.     It  appeared  that  the  father  John 
Hnvitt  had  married  a  fecond  wife,  and  held  a  tenement 
inDtadf^m  of  12I.  a  year,  and  had  lived  upon  it  eight 
years  when  his  fon  went  to  fee  him  there  as  above ;  upon 
which  vifit  he  fkaid  only  one  hour,  and  never  faw  his 
£ither  at  any  time  but  as  above.     Upon  the  above  fa£ts 
the  jufticesat  the  Chefler  feflions  were  of  opinion,  that  the 
fettiement  of  the  pauper  Geone  Hewitt  was  at  IVittoncum 
Twambr^tesi  tliat  place  appearing  to  them  the  laft  fet- 
tiement die  pauper's  father  had  whilil  the  pauper  remained 
a  part  of  his  family :  and  tliey  conArmcd  the  order  of  two 
jiolices,  by  whicn  tlie  pauper  and  his  wife  and  family 
were  removed  from  Stockport  to  lyUton  cum  Twcm^rookes. 
— Bjcarcroft  and  Manley,  in  fupport  of  tlie  order  of 
ieffions,  attempted  to  fliew,  that  tlie  pauper  was  emanci- 
pated, becaufe  after  the  age  of  eight  years  the  pauper's 
£tther  bad  no  domicile  of  which  the  pauper  could  dc  a 
member. — But  Lord  Kenyon,  Chief  Jujlicey  faid,  It 
was  never  conceived  in  any  cafe  that  a  fon  who  was  only 
16  yean  of  age,  and  who  had  not  gained  any  fettiement 
in  his  own  right,  was  not  part  of  his  father's  family. 
The  cafes  of  emancipation  have  always  been  decided  on 
Ac  circumilances  either  of  tlie  fon's  being  2 1  (fl),or  mar-  (^)  Rex  v. 
ncd(^),  or  having  gained  a  fettiement  in  his  own  right,  ^"S<*tn»  "«""• 
or  (as  in  the  cafe  of  the  foldicr)  {c)  having  contrafted  a  ^'^^^^  *^**'   ^ 
idation  which  was  inconfiilent  with  tlie  idea  of  his  being  pi.  ^i.  ^  ^  ' 
in  a  fubordinate  fituation  in  his  fatlier's  family. — Bul-  (^)EaAwood- 
LER,  Jufiice.   In  tliis  cafe  the  pauper  remained  under  the  ^^  ^»  Wdt- 
power  (d)  of  his  fether  the  whole  time.— Per  Curiam,  ^j^'*'*^'  '" 

Role  abfolutC.  Antc.^age  4», 

9L  70*      8c.  Idiclucrt  Coflany  in  Norwich  and  St.  Matthew's  in  Ipfwich.  Str.S3i. 

Aau^  page  44,  pi.  71.  {c)  Rex  «.  Walpole  Sc.  Peter's.  Burr.  S.  C.  638.  Ante,  page  4S, 
pC  74«           (^}  Vide  Rex  v,  OfTchurch,  ante,  page  57,  pi.  79. 

82.  Rex  V.  Colllngbourn  Ducts ^  Hilary  Teim^  31.  Geo.  3.  Th«  fon  oft 
4.  Ttrm  Rep.  199.— The  pauper  E.  Chandler  and  his  wife  ^"^^STili^cV 
were   removed   from    Colllngbourn  Duels  to  Colllngbourn  hU  (Mther'^sfz' 
Kinwfion.   The  feflions,  on  appeal,  quafhed  the  order  of  mily  at  nineteen 
juiuces,  and  fiated  the  following  cafe: — The  pauper y®*"®f*8^*»<* 
(E.  Chandler)  was  bom  in  Colllngbourn  Kingfton^  ^^^"I^^ahirin 

in  ao  czCraptrocfaial  place,  and  at  the  end  of  the  year  returns  •mmarriei%TA  undtr  agt^  and 
aoc  baving  gained  e  ftithwtmt  in  bii   own   right,  to  the  parifh  wi<ere  his  faiber  live»  un» 
te  die  ccrtificatei  and  there  enters  into  fervlcc,  is  not  thereby  tm^nipattd. 

his 
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.R««  V.  his  &tlier  and  mother  were  refiding  there  under  a  ccrtiff- 
CoLLiMG.  cate  from  Fr ox  field.  At  the  age  ot  19  he  was  hired  for  2 
^.*"  "'  y^^  ^^  f^^rvc  2".  CBlds^  of  Buckholt  Farnt'i  as  a  carter,  which 
he  ferved  accordingly.  Buckholt  Farm  is  extra^arochial ; 
is  not  a  townfhip  dr  vill ;  and  has  no  pariin-officefs^ 
After  the  pauper  had  ferved  the  year  at  Buckholt^  he  re-^ 
turned  to  ColUngbourn  KlngftoHy  and  then;  being  un- 
married»  under  age,  and  not  having  done  any  a£t  to 
gain  a  fettlement  in  his  own  right  further  than  as  afore* 
faid,  he  was  hired  to,  and  ferved,  5.  Andrews  of  that  pa- 
rifli  for  a  year.  The  court  of  feifions,  being  of  opinion 
tliat  the  pauper  was  not  emancipated,  and  that  the  cer* 
tiiicate  was  not  difcharged  fo  as  to  enable  him  to  gain  % 
fettlement  in  CoUlnghoum  Kingfton  by  hiring  and  fervice^ 
quafhed  the  order  of  the  two  juftices. — Caldecott, 
Litchfield,  and  Durnford,  in  fupport  of  the  order 
of  feffions,  were  flopped  by  the  Court. — Le  Mesurier, 
contra^  faid,  that  the  qucftion  as  to  whether  the  certificate 
was  difcharged,  depended  on  the  queftion  whether  the 
pauper  had  any  intention  at  the  time  he  quitted  CoUing'^ 
hcurn  Kingfton  of  returning  thither  again :  for  if  he  did 
not  fo  intend,  the  certificate  as  to  him  was  difcharged, 
f«)  1.  Term  according  to  Rex  v.  Nezuifigton  (a) ;  and  then  he  was  in 
^^*  354i  ^^^  a  capacity  of  gaining  a  fubfequent  fettlement  in  that  pa*" 
indepoft.  tide  jifh  when  he  returned,  which  he  did  by  hiring  and  ier* 
cERTiri*  ^j^p  Now  if  he  had  gone  in  the  mean  time  to  any  pa* 
ri(h  inftead  of  Buckholt,  and  hired  himfelf,  as  he  did  dieref 
for  a  year,  it  is  not  pretended  but  that  for  tlie  purpofc  of 
difcharging  tlie  certificate,  he  muft  have  been  faid  to  have 
quitted  ColUngbourn  Kingfton  without  any  animus  rever-* 
tendi :  then  the  mere  circumftance  of  Buckholt  being  an 
extraparochial  place  cannot  make  any  difference ;  for  the 
inference  from  his  ads  of  his  intention  to  leave  his  fa* 
ther's  family  and  look  out  for  another  home  for  him-^ 
felf  muft  be  the  fame  in  both  cafes  ;  and  therefore, 
though  he  could  not  gain  a  fettlement  in  Buckholt^  yet  it 
was  competent  to  him  on  his  return  to  gain  one  in  Col^' 
Ungbourn  Kingfton  by  hiring  and  fcrvice.  But  if  it  be 
contended,  that  this  muft  depend  on  thequeftion  of  cman* 
cipation,  it  is  to  be  obfervcd,  that  it  differs  materially 
from  all  the  cafes  wherein  fons  have  been  held  not  to  be 
emancipated.  The  determinations  on  this  point  have 
proceeded,  not  on  the  faft  of  infancy,  but  on  the  broad 
ground  of  the  fen's  having  feparated  himfelf  from  the 
father's  family.  In  all  thofe  cafes  the  father  put  the  fon 
out  either  to  fervice  or  apprcnticcfhip ;  here  the  fon  put 
{¥)  Ante,  himfelf  out.  In  Rex  v,  Strctton  (b),  the  father  put  the 
i«j«  54.  pi.  77.  fon 
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fon  out  and  received  his  wages,  which  brought  the  cafe      R<x  v. 
within  the  obfervation  made  by  Buller,  Juftict^  in  Rex  ^olliko- 
V.  WuuH  cum  Twambro9ke5  (</),  that  the  fon  remained   *^"*"  ^^^ 
under  his  father's  power  the  whole  time.     In  that  cafe  /^x     t 
alfo  Lord  Kenyon  remarked,  upon  the  c:tfe  of  IFalpcle  Rep/flce!^" 
St.  Pgter*%  (A) 9  that  going  for  a  foldicr  was  an  emanci-  Ante,  page  6o. 
pation,  becaqfe  it  was  contraAing  a  relation  inccniiflent  p^*  ^i- 
with  his  remaining  a  dependent  member  of  his  father's  W  Burr.s.c. 
£unily.   'Now  that  reafon  holds  equally  in  die  prefent  ^^^* 
cafe;  for  the  relation  of  a  fervant,  which  the  pauper  con-  p^^^lf*^*  ' 
tnAed  to  another  mafter,  is  juil  as  inconfiflent  with  his 
dependence  on  his  father,  as  his  enlifting  for  a  foldier 
and  fenring  the  public.     In  Rex  v.  Pelham  (r),  this  very 

Seftion  feems  to  have  been  decided. — Lord  K£NYon\ 
kf  Juftice.  It  is  extremely  clear,  that  if  the  pauper 
had  ferved  a  year  under  a  yearly  hiring  in  Collingboum 
King/ion  before  he  •rent  to  Buckholt^  he  could  not  tliereby 
have  gained  a  fettlement  in  that  paiifh  while  the  certifi- 
cate was  in  force,  on  account  of  the  ftatute  of  fViUiam. 
It  is  equally  dear,  that  if  Buckholt  had  not  been  an  extra- 
parochial  place,  his  fervice  under  the  hiring  flated  in  the 
cafe  would  have  difcharged  him  from  the  protedion  of 
the  certificate  in  Colii/fgbourn  Kingjion  ;  becaufe  then  the 
certificate,  which  averted  that  he  was  fettled  in  Froxfield^ 
would  not  have  been  true  in  fa&,  inafmuch  as  it  would 
in  diat  cafe  have  been  fuperfeded  by  a  fubfequent  fettle- 
ment.  But  Buckholt  not  being  a  parifh  wherein  a  fettle- 
ment  could  be  gained,  the  queflion  is,  Whether  by  any 
and  what  means  the  certificate  as  to  this  pauper  was  dii- 
charged?  In  cafes  of  this  kind,  where  thedecifions  of 
this  Court  are  to  guide  the  judgments  of  the  magiflrates, 
it  is  of  great  importance  that  they  fhould  be  confident. 
Now  I  am  not  able  to  diftinguifli  this  cafe,  from  the 
pinciple  laid  down  in  Rex  v.ff^itton  cum  Twambrookes,  j^^^  pagt6«i 
It  was  there  held,  that  a  perfon  under  age,  who  after  be-  pi,  %\, 
ing  abfent  from  his  father's  family  for  a  confiderabie 
dme  returned  to  it  before  he  was  an  adult,  or  married, 
and  before  he  had  acquired  a  fettlement  for  himfelf,  was 
not  emancipated,  but  was  entitled  to  the  benefit  of  his 
father's  fettlement.  So  in  this  cafe  the  fon  returned  be- 
fore he  had  attained  the  age  of  21,  not  having  gained  any 
&ttkment  for  himfelf  diftinft  from  that  of  his  father^ 

(r)  Vide pofl. chap.  9,*<SiTTtF.-  12.  Ann.  c.  18.  whether  the  appren- 

^  MEjCT     BY   APPitKiTTTCsSHip."  tice  of  a  Certificated  ptTfon,  afTii^ned 

Boc  tlih  cafe  as  reported  by  Sir  J.  to  a  fecond  mafler  In  another  parifh, 

Stmge,  ri47.  who  argued  the  cafe  could  gain  a  fettlement  by  ferving  in 

himleif,  ilates  the  queilion  to  have  fuch  other  pariih. 
UAtij  on  the  coallru^oD  of 

nor 
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Rix  r.       nor  having  become  the  head  of  a  family  ;  and  therefore 

S^itirDu.    *^^  ^^'^  '""^  ^^  governed  by  that  of  fyiiton  cum  Twam- 

J^"*        *    brookes.     The  diftindion  which  has  been  attempted  to 

be  taken  between  feme  of  the  former  cafes  and  the  pre- 

fent,  that  here  the  fon  put  himfelf  out  to  fcrvice,  is  not 

•  material :  for  till  the  age  of  21,  not  having  done  cither 

of  the  afts  above  alluded  to,  he  continued  a  part  of  his 

father's  family. — Ashhurrt  and  Grose,  'Jujiices^  of  the 

fame  opinion.    Buller,  Jufiiccj  was  abfent.— Order  of 

(«)  videRexv.  feflions  confirmed  (a). 

Sroadhembury* 
H.  25.  G.  3. 
■nte,  pjge  55, 
PL78. 
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1.  ne  marriage  aff. 

II.  Of  the  marriage\  and  THE  EViDEifCE  to  prove  hi, 
ill.  Of  THE  ^iFE's/atUmcnt  in  right  of  the  husband* 
IV.  Of  the  wife* 5  fettlement  in  her  own  right • 

V.  0/ the  removal  of  THE  WIFE, 


I.  The  marriage  a/f  4 

83.  DY  a6.  Geo.  2.  C.  33.  f.  U  "which  recites,  that  InwJiatmtnner 
^  "jgrcatmiichicfeand inconveniences hadarifen  ^^^^^^'^ 
**  bom clanJefiine  marriages^  it  is  ENACTED,  thatfromand  ^  performed, 
••  after  the  twenty-fifth  day  of  Murcb  17^^).,  all  banns  of 

*  matrimony  fhall  be  publiflicd  in  an  audible  manner  in 
••  the  parifli-church,  or  in  feme  public  chapel,  in  which 

*  public  chapel  banns  of  matrimony  have  been  ufually 
•*  published,  of  or  belonging  to  fuch  parifli  or  chapelry 
"  wherein  the  pcrfons  to  be  married  mall  dwell,  accor- 

*  ding  to  the  form  of  words  prefcribed  by  the  rubrick 

*  prefixed  to  the  office  of  matrimony  in  the  book  of 

*  common  prayer,  upon  three  Sundays  preceding  the  fo- 
■  kmnization  of  marriage,  during  the  time  of  morning 

*  fcnricc,  or  of  evening  fervicc  (if  there  be  no  morning 
■*  fervicc  in  fifch  church  or  chapel  upon  any  of  tho^ 

*  Smndays)i  immediately  after  the  fecond  leflon  :    and  In  whit  manner 
••  whcnfocvcr  it  fhall  happen  that  the  perfons  to  be  mar-  ^''"*'  fliaUbe 
•*ricd  fliaU  dwell  in  divers  parifhes  or  chapelries,   the{;;|)J^ 

*  banns  (hal!  in  like  manner  oe  publifhcd  in  the  church  different  ptrifli- 
**  or  chapel  belonging  to  fuch  parifh  or  chapelry  where-  ea,  or  in  an  ex* 

L  •*  in  each  of  the  6id  perfons  fhall  dwell:   and  wheke  trapirochial 
'  •*  both  or  cither  of  the  pcrfons  to  be  married  fhall  dwell  P**^^* 
I  •  in  any  extraparochial place  (having  no  church  or  cha- 
\  *  pel  wherein  banns  have  been  ufually  publilhed),  then 
^      Vol.  II.  F  «  the 


(C 


66  SETTLEMENT   BY   MARRIAGE. 

<^  the  banns  fhall  in  like  manner  be  publiflied  in  the 
**  parifh-church  or  chapel  belonging  to  i'omc  parifh  or 
*^  chapelry  adjoining  to  fuch  extraparochial  place :  AMD 
^*  WHERE  banns  fhall  be  publiflied  m  any  church  cnr  cha- 
**  pel  belonging  to  any  parifli  adjoining  to  fuch  extra- 
*^  parochial  place,  the  parfon,  vicar,  minifter,  or  curate, 
MlniilertofigD*'  publifhing  fuch  banns,  fhall,  in  writing  under  his 
tbepubUcaticm;  ^*  hand,  certify  the  publication  thereof  in  fuch  mannei 

as  if  either  of  the  perfons  to  be  married  dwelt  in  fuch 

adjoining  parifh ;    and  that  all  other  the  rules  pre<* 

^^  fcribed  by  the  rubrick  concerning  the  publicatioil 

and  the  nut-     *^  of  banns,  and  the  folemnization  of  matrimony,  and 

riage  to  befo-    "  not  hereby  altered,  fhall  be  duly  obferved ;    and  that 

Irfthi'dbolchr **  *"  ^^^ ^^^^  ^^^^^ ^^""^  ^^ '^^^^ *^^"  publifhed,  the 
wherethebaims**  marriage  fhall  be  folemnized  in  one  of  the  panfli* 
have  beeo  pub.  **  churches  Of  chapels  where  fuch  banns  have  been  pub* 
Itihed.  <<  lifhed,  and  in  no  other  place  whatfoever." 

Noticeof  the  84.  By  26.  Geo.  2.  c.  33.  f.  2.  <*  No  parfon,  vieaii 
•b^a'JId'd'mt "  "^»^*ft^^'  ^^  curate,  Ihall  be  obliged  to  publifli  tM 
of  refi<tence^o7*  "  banns  of  matrimony  between  anv  perfons  whatfoevci|| 
the  parties  to  be  ^'  unlefs  the  perfons  to  be  niarriea  mall,  feven  days  tfl 
given  to  the  Mi-  *<  leafl  before  the  time  required  for  the  firft  publicatio4 
hif**^*lti***^***  of  fuch  banns  refpeftiveljr,  deliver  or  caule  to  be  de^ 

..-f^r^  Jn«,  *'  livered  to  fuch  parfon,  vjpar,  niinifler,  or  curate»  f 
cation  ot  DinnSk  .,  ••*/-i«i«rt-  %  c  ■ 

*^  notice  m  writmg  of  tlieir  true  chriltian  and  fur-nameSi 

*'  and  of  the  houle  or  houfes  of  their  refpe£tive  abod^ 

*'  within  fuch  parifh,  chapelry,  or  extraparochial  pla4| 

**  as  aforefaid,  and  of  the  time  during  which  they  natt; 

*^  dwelt,  inhabited,   or  lodged  in  fuch  boufe  ot  houlij 

"  refpcflively."  / 


Minift?r  hot'  85.  By  26.  Gee.  2.  c.  33.  f.  3.  "  No  parfon^  mini 
punifliiibic  for  «  vicar,  or  curate,  foJemnizing  marriages  after  thf 
ma*i^i!l' carter  "  twenty-fifth  day  of  March  1754,  between  perfondj 
ban™pubiini-  **  ^^^  ^^  ^^^  ^^  whom  fhall  bc  under  tlie  age  of  twen; 
e<i,  where  the  *^  tv-one  years,  after  banns  publifhed,  fhall  be  puniib^ 
parents  or  guar- "  aole  by  ccckfiaflical .  cenfures  for  folemnizing  (bcl 
diansgiveno  «c  marriages  without  confent  of  parents  or  guardii  "* 
iK>t.ceofdiflh.ti ,,  ^j^^j.^  confent  is  required  by  law,  unlefs  fuch  parfi 

^*  niinifler,  vicar,  or  curate,  fhall  have  notice  of  the  T 
but  where  ftich  «<  fent  of  fuch  parents  or  guardians;  and  in  cafe  fi 
^iiOent  fti^i  be   «c  parents  or  guardians,  or  one  of  them,  fhall  openly, 
calfon  of  banns "  publicly  declare,  or  caufe  to  be  declared  in  the  chu 
to  bevaid.        **  ^^  chapci  where  the  banns  fhall  be  fo  publifhed, 

**  tlic  time  of  fuch  publication,  his,  lier,  or  their  difll^ 

*'  to  fuch  marriage,  fuch  publication  of  banns  fhall  bl^ 

*•  -abfolutely  void  " 

86.  B] 
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86.  6726.  Gn.  a.  c.  33.  f,  4.  "  No  licence  of  marriage  LieiK<*ti  to 
fliall,  from  and  after  thcfaid  twenty-fifth  day  of  March  ^^^^""^  ^f^ 
1754,  be  granted  by  any  archbifliop,  bilhop,or  other  or-  ,^J  ^ X"' 
dmaryor  perfonbavingauthority  togrant  fuch  licences,  church  or  cha« 
to  folemnize  any  marriage  in  any  other  church  orpoiofruchpa. 
chapel  than  in  tn«  parifh-church  or  public  chapel  of  "*°^y»^*»«^ 
or  belonging  to  the  pariih  or  ehapelrv»  within  which  2^ftaU^^' 
the  ufual  place  of  abode  of  one  of  the  perfons  to  bcrdided  for  four 
married  mall  have  been  for  the  fpace  of  four  weeks  weeks  befor% 
immediately  before  the  granting  of  fuch  licence ;   or  *^* 
where  both,  or  either  ofthe  parties  to  be  married  fhali 
dwell  in  any  extraparochial  place,  having  no  church 
or  chapel  wherein  banns  have  been  ufually  publifhed, 
then  in  the  parifh-church  or  chapel  belonging  to  fome 
parifli  or  chapelry  adjoining  to  fuch  extraparochial 
placc^  and  in  no  other  place  whatfocver/^ 

87.  By  26*  Geo.  2.  c.  33.  {.  $.    **  All  parifhcs  where  ^^  ^^^ 
»•  there  (hall  be  no  parilh-church  or  chapel  belong!  ng^*J^J^3* 

*  thereto,  or  none  wherein  divine  fervice  mall  be  ufually  by  thu  ad* 
**  ctlebrated  every  Sunday^  may  be  deemed  extraparochisu 

*  places  for  the  purpofes  of  this  a£l»  but  not  for  any 
"  odier  purpofc. 

S8.  Bj  a6.  Geo.  4.  c.  33.  f.  6.  «  Nothing  hereinbefore  A«i»>Wfliop  of 
"  contained  (hall  be  confti'ued  to  extend  to  deprive  the  riihflo  mine 
•^  AtcHBiSHOPof  Cantehbury,  and  hisfucceubrs.and  fpeotai  licen^i 
"  his  and  their  proper  officers,  of  tlie  right  which  hath  refenred. 
"  hitherto  been  ufed,  in  virtue  of  a  certain  flatute  made 
"  in  the  twenty-fifth  year  of  the  reign  of  the  late  king 

*  Hatrj  the  eighth,  intituled,  An  z&  concerning  Peter- 
"peace  auid  difpenlations,  of  granting  fpecial  licences 

*  Id  marry  at  any  contenient  time  or  place.*' 

89.  B7  26i  Getf.  2k  C.  33*  (.  7*  **  Ftom  and  ifter  thc^^f,^^^^^ 
'^  twenty-fifth  day  of  March  1 754,  Ho  Surroo  ate  depu-  ted  to  gram  u- 
ted  by  any  ecclefiaflical  judge  who  hath  power  to  grant  cences  to  uki 
ficoices  of  marris^,  (hall  grant  any  fudh  licence  before  ^  ^"^®^^* 
he  hath  taken  an  oath  before  the  faid  judge  fiiith-  ^^^^  ^ 
folly  to  execute  his  office,  according  to  law,  to  the 
heft  of  hit  knowledg^e,  and  hath  given  fecufity  by  his 
bdnd  in  the  fum  of  one  hundred  pounds  to  the  bilhop 
of  the  diocefe,  for  the  due  and  nuthful  execution  of 
Us  fittd  office.'' 


Fa 
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Ptrfontconvia-     go.  By  26.  Geo.  2.  c.  33.  f.  8.   ^  If  any  pcrfon  ft 

€d  Qi  ibkmni-    i  c  f^^^  ^^^  ^f^^.^.  ^j^^  f^ j j  t wciity-fifth  day  of  M^cb  I  ^ 

withourblmnt^  "  folcmnijiie  matrimony  in  any  otlicr  place  than  acbii 

•rKcence»orin  *'  or  public  chapel  Where  banns  have  been  ufually  p 

«ny  other  pUce,  «  liflied,  unlefs  hyfpecial  licence  frqra  the  Archbisho 

^^^^^^   **  Canterbury  ;   or  (hall  folemnize  matrimony  w 

tobecran^t-  **  ^^^  publication  of  banns,  unle(s  licence  of  maniag 

•d,  and  the  mar- ^^  firft  had  and  obtained  from  fome  perfon  or  peri 

fiac^tobenuU.  *<  having  authority  to  grant  the  fame;   everjripei 

*^  knowingly  and  wilfully  fo  ofFcnding,  and  beii^  1 

<*  fully  conviAed  thereof,  fhall  be  deemed  and  adjuc 

<*  to  be  guilty  of  felony,  and  (hall  be  tranfported  to  £ 

(•)  But  fee  the   ««  Qf  i^jg  majefty's  plantations  in  America  (a)  for  the  {\ 

Bouny  Bay  afl.  ^^  ^£  fo^j,.^ggj^  years,  according  to  the  laws  m  force 

tranfportation  of  felons  ;  andallaiarriages  folemn 
from  and  after  tl)c  twenty-fiftli  day  of  March  I* 
in  any  otlicr  place  than  a  church  or  fucb  public  < 
•*  pel,  unlefs  by  fpeaal  lie  em  c  as  aforcfaid,  or  that  1 
•*  be  folemnized  witliout  publication  of  banns,  or  lia 
*•  of  marriage  from  apertbn  or  pcrfons  having  autbo 
*«  to  grant  the  fame,  nrft  had  and  obtained,  Ihall  be 
**  android  to  all  intents  and purpofes  whatfoerer." 


V 

frofccwion for      gj.  Bv.26.  Geo,  2.  c  33.  f,  9.   "  AH  profecudoni 

fhciameiobc  i<  j^^h  f'clony  fliall  be  commenced  within  the  fpao 

IS^  '"  ^^^''^ y^^^'  ^f^^*^  ^l^e o^^^'^ce  committed." 


years. 


it 


yroof  of  the  92-  Bv  26.  G^fl.  2.  c.  33.  f.  10.  **  After  the  folen 
parties  diK-elling  *^  zation  of  any  marri<^e  under  a  publication  of  h 
In  Uiepariflies  «  Jt  fliall  not  be  ncceflary,  in  iupport  of  fuch  marri 
^'  ""^^uu*^'  **  ^o  give  any  proof  of  the  aftual  dwelling  of  the  pa 

nages  ihaU  have  . .    •      °u  /a-  -/u  i  11*^ 

keen  folemnized      *^  ^"^  reipective  panlhes  or  chapelrics  wherein 

not  neceifary  to  *'  bamis  of  matrimony  were  pubhmed;   or  where 

the  validity  of    "  marriage  is  by  licence,  it  fliall  not  be  Jieceflary  to. 

ftwh  marriage*   «(  ^^y  pr^of  that  the  ufual  place  of  abode  of  one  of 

"  parties,  for  the  fpace  of  four  weeks  as  aforefaid,  wi 

the  parifli  or  chapel ry  where  the  marriage  was  foJ 

nized ;    nor  fliall  any  evidence  in  either  of  the 

**  cafes  be  received  to  prove  the  contrary  in  any 

"  touching  the  validity  of  fuclx  marriage.*' 

MarriageiCa-  03.  By  a6.  Geo.  2.  c.  33.  f.  II,  «  All  marriages 
S^ri^th^lllit '  *'  *^"^^*«d  by  licence,  after  the  faid  twenty-fifth  da 
^fwTot  the  **  Jf<^arch  1754,  where  either  of  the  parties,  not  bci 
parents  or  guar.  **  wjdowcr  or  widow,  fliall  be  under  the  age  of  twe 
dian?,  where  cU  «*  one  years,  which  (hall  be  had  witliout  the  con(ei 
Cher  of  the  par-  »*  the  father,  or  fuch  of  tlie  parties,  fo  under  a» 
wldiw^L  or' wi!  **  ^hen  living)  lirft  had  and  obtained,  or,  if  dead,  5: 

dow)  (hall  be  **  gnks 

andcr  age,  void. 
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"  guardian  or  guardians  of  the  perfon  of  the  party  fo 
^*  under  age,  lawfully  appointed,  or  one  of  them  ;  and 
*'  in  cafe  there  Ihall  be  no  fucli  guardian  or  guardians, 
"  then  of  the  mother  (if  living  and  unmarried)  or  if 
**  there  Ihall  be  no  mother  living  and  uimiarried,  then 
"  of  a  guardian  or  guardians  of  the  perfon  appointed  by 
*''  the  court  of  Chancery ;  fhall  be  abfolutcly  null  ana 
"  void  to  all  intents  and  purpofes  whatfocver." 

94.  By  26.  Geo.  2.  c.  33.  f.  12.  **  In  cafe  any  fuch  wiwethe  juar- 
■  guardian  or  guardians,  mother  or  mothers,  or  any  of  ^*"*^^'"^^«*' 
"  dMm.  whofe  confent  is  made  necelTary  as  afonfaid,      1*'*"*'.. 

*  Ihall  be  mn  compos  mentis^  or  m  parts  beyond  the  leas,  or  in  parrs  be- 
**  or  fhall  refufe,  or  withhold  his,  her,  or  their  confent  yond  the  reai, or 

*  to  the  marriage  of  any  perfon,  it  fliall  and  may  be  law-  **"  unrcafoiw 

*  fal  for  any  perfon  dcfirous  of  marrving,  in  any  of  tlie  "^[^  wnfcnt* 

*  before-mentioned  cafes,  to  applv  oy  petition  to  the  the'partici  miy 

*  lord  chancellor,  lord  keeper,  or  tlic  lords  commiilion-  apply  to  the 
••  crs  of  THE  GREAT  SEAL  of  Great  Britain  for  the  time  lord  chancel- 

*  being,  who  is,  and  are  hereby  impowered  to  proceed  up-  !"^»  *^*  *"!!?' 
"  on  luch  petition,  in  a  fummary  way  ;  and  in  cafe  the  I|I5er*onhe    ' 
*'  marriage  propofed  fhall,  upon  examination,  appear  to  coart,  (hall  bt 
"  be  proper,  the  faid  lord  chancellor,  lord  keeper,  or  cffeAuat 

•*  lords  commiflioncrs  of  the  great  feal  for  the  time 
**  being,  ihall  judicially  declare  the  fame  to  be  fo  by  an 
"  order  of  court ;  and  fuch  order  fliall  be  deemed  and 
**  taken  to  be  as  good  and  effcQual  to  all  intents  and 
"  purpofes,  as  if  the  guardian  or  guardians,  or  mother 
^  of  the  perfon  fo  petitioning,  had  confcnted  to  fuch 
**  marriage." 

95.  By  26.  Geo,  2.  c.  33.  f.  13.  "  In  no  cafe  whatfo-  No  fulito  beia 
•*  ever,  mall  any  fuit  or  proceeding  be  had  in  any  eccle-  theEcdcfiaftictl 
"  fiaftical  court,  in  order  to  compel  a  celebration  of  any  ^"'^Imim  i» 
•*  marriage  in  facie  ecclefiaj  by  reafon  of  any  contraft  offade  ecelefige^ 

^  matrimony  whatfoevcr,  whether  per  verba  de  prafcntiy  by  reafon  of  any 
••  or  per  verba  de  futurOy  which  ihall  be  entered  into  after  «»^'*^* 
"  the  twenty-fifth  day  of  March  1754,  any  law  or  ufagc 
"  to  the  contrary  notwithftanding.'! 

96.  By  26.  Geo.  2.  c.  33,  f.  14.    *•  On  or  before  the  churchwardent 
"  twenty-fifth  day  of  Afflrri^  '7S4>  ^^^  from  time  to  time  to  provide  book* 
«  afterwards  as  there  fliall  be  occafion^  the  churchwar-  '"  "^^^I^^JT  *JI 
**  dens  and  chapelwardcns  of  every  parifli  ^^  ^^^^P^-'^^T  ^^fages  and 
*•  fliall  provide  proper  books  of  vellum,  or  good  and  du-  banni, 

••  rable  paper,  in  which  all  marriages  and  banns  of  mar- 
*'  riage  refpe£tively  there  publiihcd  or  folemnizcd) 
"  ihall  be  rtgiftered,  and  every  page  thereof  fliall  be 

F  3        '  ''  marked 


CI 


*jp  t^TTLEMENT   iSY  MARRIAGE. 

The  entry  or  re.  ^<  marked  at  the  top  with  the  figure  of  the  number  of  , 
gifter  of  banns  «  every  fuch  page,  beginning  at  the  fecond  leaf  with 
tobTfignHby  "  number  one;  and  every  leaf  or  page  fo  numbered 
the  miniOer ;  *^  ^^^^  be  ruled  with  lines  at  proper  and  equal  diftancef 
indtbebooMto  f*  from  each  other,  or  as  near  as  may  be;  and  all  bannf. 
bdmngtothe  «  and  marriages  publiflied  or  celebrated  in. any  church 
r"ffoV*Vbli^  "  ^^  chapel,  or  within  any  fuch  parilh  or  chapei|y, 
^^i  orpo    c  ^^  ^^y  j^  rcfpcftively  entered,  regiftered,  printed,  or 

"  written  upon  or  as  near  ;»s  conveniently  may  be  to- 
^*  fuch  ruled  lines,  and  ihall  be  figncd  by  the  parfon,  vi- 
*'  car,  minifter,  or  curate,  or  by  fomc  other  perfon  ia 
'*  his  prefence,  and  by  his  direction ;  and  fuch  cntrief 
**  fhail  be  made  as  aforefaid  on  or  near  fuch  lines  ia 
**  fucceffive  order,  where  tlic  paper  is  not  damagpd  or 
*^  decayed  by  accident  or  length  of  time,  until  a  new 
♦*  book  (hall  be  thought  proper  or  neceflary  to  be  pro- 
^  vided  for  the  fame  purpofes,  and  then  the  direftibn^ 
^*  aforefaid  fhall  be  ooferved  in  every  fuch  new  book; 
and  all  books  provided  as  aforefaid  fhall  be  deemed  to 
belong  to  every  fuch  parifli  or  chapelry  re(]|>eAiyelyft 
f  *  and  ^ajl  be  carefully  kept  and  preferved  for  public  u(b«'* 

Mtrnag^  to  he      97-  By  26.  Geo,  2.  c.  33.  f.  15.   *«  From  and  after  th^ 

fciemntxcd  in    **  twenty-fifth  day  of  March  1754,  all  marriages  flu41bq 

the  prefence  of  «*  fbiemnized  in  the  prefence  of  two  or  more  credible 

twowUncflc*,   c€  witnefTes,  befides  the    minifker  who  fhall  celebrate 

niftcTandtobe**   ^^^^  ^^^^  5  and  immediately  after  the  celebration  of 

i«gifter|Ki,         ■  *  c^'Cfy  marriage,  an  e^try  thereof  fl^all  be  made  in  fuch 

and  figncd  hy     **  regifter  to  be  kept  as  aforefaid,  in  which  entry  or  rcr 

the  roiniAer,      «  giflcr  It  fhall  be  cxprefTed,  that  the  faid  marriage  wa| 

LT'S"*  ^^      '^  celpbrated  by  banns  or  licence,  and  if  botli  or  either  of 

'•       '         ^*  the  psurtics  married  by  licence  be  under  ^ge,  with 

**  confcnt  of  the  parents  or  guardians,  as  the  qafc  (ball 

**  be  ;    and  fhall  be  ligned  by  the  minifter  with  his  prq- 

**  per  addition*  and  alfo  by  the  parties  married,  ai^  at- 

f*  tpfled  by  fi^ch  two  wjtncffcs ;  which  entr)'  fhall  be  mad^ 

•   **  in  the  torm  or  to  tlie  effed  following ;    thjit  is  tq  fay^ 

and  C.  A  of  J|ht.j{>»ri(h 

were  married  t  church  }  .     C  binni  1 .  .  .  ,  _j.   .    .fparcptt     >,. 
in  U,U       \  ch.pd  I  "J-  i  licence  {  ""*  ^"**»  "^  \  iu-irti«»  j «»« 

fiay  of  in  the  year 

ritaori 

by  me  y.  y.  j  vicar  I 
I  ciiraee  J 

T^itmarfiasewat  fol:mn:»ed  between  ui  7*^  *  in  the  pretence  of  ^*  ^' 
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98.  By  26.  Geo.  2.  c.  33.  f.  16.  "  If  any  perfon  fliall,  Perfons  convic- 
"  from  and  after  the  twenty-fifth  day  of  March  1754,  ^^  "taking  a 
«  with  intent  to  elude  the  force  of  this  ad,  knowingly  1^^^^"^ 
"  and  wilfolly  infcrt,  or  caufe  to  be  inferted  in  the  re-  orofibrgii4» 

^  gifter-book  of  fuchpariOi  or  chapelry  as  aforefaid,  any  &canyfuchen« 
"  ralfe  entry  of  any  matter  or  thing'relating  to  any  roar-  «ry,orof  forg^ 
"  riage;  or  felfcly  make,  alter,  forge^  or  counterfeit,  or  *"8>*<^'*"y|j- 

u.    ^^f  *  1-  Vr  i/i  J         1  I    r  I  cencc,  or  of  do- 

^  caulc  or  procure  to  be  fallly  made,  altered,  forged,  or  ftrbyingwithao 

"  counterfeited,  or  aft  or  affiit  in  falfly  making,  altering,  iu  intent  fuch 

''forging,  or  counterfeiting,  any  fuch  entry  in  fuch  »^»'^»tofu^ 

**  rafter ;   or  falfly  make,  alter,  forge,  or  counterfeit,  ^^*^* 

**  or  cauie  or  procure  to  be  falfly  made,  altered,  forged, 

^  or  counterfeited,  or  aflifl  in  falfly  making,  altering, 

*  foi^ging,  or  counterfeiting,  any  fuch  licence  of  mar- 

^  riaee  as  aforefaid ;  or  utter  or  publifh,  as  true,  any  fuch 

"  fidie,  altered,  foiged,  or  counterfeited  regifler  as  afore* 

^  laid,   or  a  copy  thereof;   or  any  fuch  falfe,  altered, 

'*  forged,  or  counterfeited  licence  of  marriage,  'knowing 

•*  fnch  regifter  or  licence  of  marriage  refpedively  to  be 

^'  falfe,  altered,  forged,  or  counterfeited  ;  or  if  any  per- 

^'  fon  fhall,  from  and  after  the  faid  twenty-fifth  day  of 

^  Marcb^  wilfully  deftroy,  or  caufe  or  procure  to  be 

*'  defiroyed,  any  regifter-book  of  marriages,  or  any  part 

"  of  fnch  regifter-book,  with  intent  to  avoid  any  mar- 

•*  riage,  or  to  fubjcft  any  perfon  to  any  of  the  penalties 

**  of  this  aft;    every  perlon  fo  ^offending,  and  being 

**  thereof  lawfully  convifted,  fhall  be  deemed  and  ad** 

^'  judged  to  be  guilty  of  felony,  and  fhall  fuffer  death  as- 

•*  a  felon,  without  benefit  of  clergy/' 

99.  By  26.  Geo.  2.  c.  33.  f.  17.   "  This  aft,   or  any  ^y^/^il^^ 
"  thing  therein  contained,  fhall  not  extend  to  tlie  mar-t 

^  riages  of  any  of  the  royal  femily/* 

and  of  Qnakert 

100.  By  26.  Geo,  2.  c.  33.  f.  18.  **  Nothing  in  diis  aft  and  jewf,andof 
"  contained  fhall  extend  to  that  part  of  Great  Britain  porfons  in  Sc^i- 
**  called  Scotland^  nor  to  any  marriages  amongfl  the  peo-  'f«^'«"  ^y®™* 
**  pie  called  fakers,  or  amongfl  the  perfons  profefTmg \^^^^ ^^' 
"  the  Jcwijh  religion,  where  both  the  parties  to  any  fuch 

"  marriage  fhall  be  of  the  people  called  ^akersy  or  per- 
>*  fons  profeffing  the  Jewijh  religion  refpeftivcly,  nor 
*^  to  any  marriages  folemnized  beyond  the  feas." 

ici.  By  26.  Geo.  2.  c.  32.  f.  19.  **  This  aft  fhall bcThU aato be 
•*  publicly  read  in  all  panm-churches  and  public  cha-  rcadinaiiparim. 
**  pels,  by  the  parfon,  vicar,  minifler,  or  curate  of  the  "^^bu^Su. 
**  refpeftive  parifhes  or  chapelries,  on  fome  Sunday  im-  ^  *^ 

♦*  incidiately  after  morning  prayer,  or  immediately  after 

F  4  ♦*  evening 
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ff  evening  prayer,  if  there  fhall  be  no  morning  fcrvicc  on 
**  that  day,  in  each  of  the  months  of  September ^  Oeiober^ 
"  November  f  and  December^m  tlie  year  of  Our  Lord  one 
*<  thoufand  fevcn  hundred  and  fifty-three,  and  after- 
**  wards  ^t  the  fame  times  on  four  fcveral  Sundays  in 
•*  each  year ;  (that  is  to  fay,)  the  Sundays  next  before  the 
**  twenty-fifth  dzj  of  March^  twenty-fourth  day  of  June ^ 
**  twenty-ninth  clay  of  September^  and  twenty-fifth  day 
**  of  December  refpeftively,  for  two  years,  to  be  computed 
**  from  and  immediately  after  the  firft  day  of  January 
<<  in  the  faid  year  one  thoufand  feven  hundred  and  fifty- 
<*  four." 


AH  marriages 
fpiemnized         cc 
before  Aug,  i,  ,j 
3781,  in  any 
Church,  &c. 
in  Eoglandy 
ere^ed  fince 
the  making  pf 
the  recited  a^, 
declared  v^lkL 


cc 
cc 

<c 

(< 
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IQ2.  By  21.  G^d.  3.  c.  53.  RECITING,  **  That  fincc 
the  mfiking  of  26.  Geo.  2.  c.  33.  divers  churches  an^ 
public  chapels  have  been  erefted  in  England^  fVaks^ 
and  Berwick  upon  Tweedy  which  have  been  Axily  con- 
fecrated,  and  divers  marriages  folemnized  therein ; 
but  that  by  reafon  banns  of  matrimony  had  not 
pfually  been  publiihed  in  fych  churches  and  chapeU 
before  or  at  tlie  time  of  pafling  the  faid  aft  of  ^6.  Geo.  2. 
c.  33.  fuch  marriages  had  been  deemed  void  (d)  ;  it 
IS  THEREFORE  ENACTED,  That  all  marriages  already 
folemnized,  or  to  be  folemnized  before  the  fi;il  day  of 
Auguft  one  thoufand  feven  hundred  and  eighty-one, 
in  any  church  or  public  chapel  in  that  part  ot  Great 
Britain  palled  Eml^nd^  Wales^  and  the  town  of  Bertvick 
upon  Tweedy  ereded  fince  tlie  making  of  the  faid  a£l, 
and  confecrated,  (hall  be  as  good  and  valid  in  law  as  if 
fuch  marriages  had  been  folemnized  in  parifh-churches 
or  public  chz^pels  having  chapelries  annexed,  and 
wherein  banns  had  been  ufually  publiflied,  before  orai 
the  time  of  pafling  the  faidVeqited  aft." 


103.  By  21.  Geo»  3.  c.  53.  f.  2.  **  All  parfons,  vicars% 
**  mihifters,  and  curates,  who,  before  the  tenth  day  or 
"  Jii/y  one  thoufand  fcvcn  hundred  and  eighty-one, 
"  Ihall  have  folemnized  any  of  the  marriages  which  are 
hereby  enafted  to  be  valid  in  law,  Ihall  be,  and  they 
are  hereby  indemnified  againft  the  penalties  jnfiifted 
*^  by  the  faid  recited  aft  upon  pcrfons  who  fhall  folcm-- 
"  nize  marriages  in  any  other  place  than  a  church  or 
public  chapel  in  which  banns  had  be^n  ufually  pub* 
lifhed  before  or  at  the  time  of  paffing  the  faid  recited 
aft.^'  ^  ^         4:        . 


^04.  By 
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104.  By  21.  Geo.  3.  c.  53.  f.  3.  **  The  rcgifters  of  mar-  Rcgites  of 
**  riages   fQlemnized  or  to  be  folemnizcd  in  the  faid  ^^'^^^  *^*™^ 
**  charchcs  or  chapels,  which  arc  hereby  cnaSed  to  be  ^^  e^dcnol 
••  valid  in  law,  or  copies  tliereof,  (hall  he  received  in  all 

*•  courts  of  law  and  equity  as  evidence  of  fuch  marriages, 
^  in  ^hc  fame  manner  as  rcgifters  of  marriage?  folemni- 
*^  zed  in  parifh^hurches  or  public  chapels  in  which  banns 
^*  were  ufually  publifhed  before  or  at  the  time  of  palling 
•*  the  (aid  recited  aft,  ox  copies  thereof^  are  received  iu 
♦*  evidence.*' 

105.  By  21.  Geo.  3.  c.  53.  f  4,  **  The  rcgifters  of  all  Regiftmof 
•*  marriages  folemmzed  in  any  public  chapels  which  are  j^arnagw  fo- 
*•  hereby  enafted  to  be  valid  in  law,  fliall,  within  twenty  ^^^^  to*bc 
**  days  nci^t  after  the  firft  day  of  uiuguji  ono  thoufand  removed  10  th» 
♦*  fcven  hundred  and  eighty-one,  be  removed  to  the  pa-  panfli-chuich, 
•*  rifli-church  of  the  pariih  in  which  fuch  chapel  (hall  be 

••  fituated  ;  and  in  cafe  fuch  chapel  (hall  be  fituated  in 
**  an  extraparochial place,  tlien  to  tht  pari(h-church  next 
♦•  adjoining  to  fuch  extraparochial  place,  to  be  kept  with 
*•  the  marriage  rcgifters  of  fuch  parifh,  and  in  like  man- 
**  ner  as  marriage  rcgifters  are  difcfted  to  be  kept  by  the 
^  faid  recited  aft.'* 


j  II,    Of  tht  marriage  \   and  THE  evidence  to  preve  //. 

106.  Rex  V.  Edwards  and  Other s-^  Mich.  Term,  I  i .  Geo.  I.  A  marriage 
8.  Afei.  3^0. — Thedefendants  were  indifted,  for  that  they  though prticorcd 

fer  confpirationem  inter  cos  habitam  cave  the  hufband  money  *>y  c«>0>»7cy 
L—  ,     ,    ,  r  '^      ,  .    1     1  •'  and  fraud  u  fur* 

to  marry  a  poor  hclplcfs  woman,  who  was  an  inhabi- j^^j^^^  ^^^    .  ^ 

Unt  in  the  parith  ot  B.  on  purpofe  to  gain  a  fettlement  rettkment, 

for  her,  by  virtue  of  fuch  marriage,  in  the  pariih  of  yin 

where  the  man  was  fettled..    On  a  motion  to  quafti  this 

indiftment,  bccaufe  it  was  not  averred  that  tlie  woman 

was  laft  legally  fettled  in  the  parifh  of  B.  but  only  that 

(he  was  an  inhabitant  there— the  Court  faid,    If  there 

|)c  aconfpiracy  to  let  lands  for  ten  pounds  a  year  to  a 

poor  man  in  order  to  gain  him  a  fettlement,  or  to  make 

Jt  certificated  man  aparifh-officcr,  or  to  fend  a  womnn  big 

with  child  of  a  baftard  into  another  parifh  to  be  delivered 

there,  and  fo  to  charge  the  parifh  with  the  child  («)  ;  ^^j  Sccthccaft 

thcfc  are  ccftajnly  crimes  indift able.     It  was  therefore  of  Rex  ».  Tar- 

ordcrcd  that  the  defendant  Ihould  demur  ;  and  in  the  ran^  *•  *"f«^« 

Trinity  Term  following,  judgment  was  given  for  tlie  de-  ^"o6.  whereas. 

l^ihft  an  o^rerfccr  for  this  oiTence,  vol*  I  page  30?!  pi.  35 1|  and  poft.  page  80,  pi.  x  15* 

107.  RfX 
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Th«fa«of  I07«  ^^^  V.  Berkefwelly  Mich.  Term^  15.  Gcd.  2.  Edi- 

m^tfriage  cannot  tor's  A/.S5.— Two  juAices  of  thc  couiity  oi  fVarwick 

be  enquired       remove  Thomas  Price  and  ilfory  his  wife  from  the  pariih 

into  afuT  in      ^f  Berkefwell  to  the  parifh  of  J5tf///i//,  as  to  thc  place  of 

liiftaiingthc     th$mas  Prices  Icttlcment.      This   order  the  pariih  of 

parties  to  be      BoUfall  ncglcftcd  to  appeal  againft  at  the  next  <]uarter 

tufl^ami  amd      fcflioHS.    Aftcrwards  the  ovcrlccrs  of  Bolljall  finding  out 

w'fe  iffuchor-  ^jj^i-  ji^g  pauper  Mary  was  not  thc  wife  of  Thomas  Price, 

peaicd  againft    ^ppl^ed  to  two  juftices,  who  made  an  order  to  remove  her 

at  the  next        ^^  a  Jirtgle  woman  from  Bollfull  .to  Berkefwell^  where  flie 

fcflions.  had  acquired  a  fettlemcnt  by  hiring  and  fervice ;  and  tlie 

S.c.Biirr.S.C.  fcffions  on  appeal  entered  into  thc  queftion  of  the  mar- 

16S.  riage,  and  confirmed  the  order.    Tnefe  orders  being  re- 

viaer'f  Abr.     movcd  into  the  King's  Bench,  Mr.  Ludford  contend* 

S!'*"^**"2l  cd,  tliatas  this  woman  had  been  removed  from  Berkcfwcll 

^^  P*«^  W-  to  BoUfall  as  the  wife  of  Price^  thc  order,  not  having  been 

appealed  againft,  was  conclufive,  and  precluded  any  fub- 

fcquent  examination  into  the  faft  of  thc  marriage. — And 

THE  Court  were  unanimoufly  of  opinion,  tliat  thcfc 

two  laft  orders  were  bad.    A  rule,  however,  was  granted 

to  (hew  caufe  why  thefe  orders  (hould  not  be  quafhcd  ; 

and  it  was  afterwards  made  abfolute,   no  caufe  being 

Ihcwn, 

Amarnagccon^  '^^'  ^^^  ^-  Lvffington^  Eafier  Tcrm^  1 7.  Geo.  2.  Burr^ 
iraaed  prfrious  5.  C,  232. — Two  VuUiccs  rcmovcd  Eleanor  the  wife  of 
10  the  n»HJ  I  lage  fViUlam  Hellyar  from  Symondfbury  to  Luffington ;  and  thc 
»«,  if  t!K  cere-  feffions  on  appeal  confirmed  the  order,  and  itated  the  fol- 
"*°"y  ^^f^"^*^ lowing  cafe; — About  eighteen  years  fince  one  JViUium 
ilcLrc  in*^boiy  Hellyar  was  married  to  Mary  Hemhnry  of  Curry^Rjvell  m 
o»*lcr8,  and  in  Somerfetfhire  fpinftcr,  at  the  city  of  Bath^  by  a  perfon  in 
/rfK  itthji^t  a  black  coat  and  a  band,  whom  the  faid  Mars  Hcmbury  ap- 
u-as  null  and  prehcnded  to  be  «  clergyman^  but  hath  fince  oeen  informed 
rrtkrofnt  can  ^'^*^  ^^  ^^^  afayman:  that  the  matrimonial  ceremony  of 
be  gained  by  the  the  Cliurch  of  England  was  duly  read  over,  and  a  ring 
TToman  under  was  properly  made  ufe  of ;  and  the  fame  was  performea 
«•  in  a  private  room  in  a  dweljing-houfe,  and  not  in  a 

s.c.  1.  wiif.  church  or  chapel :  that,  in  purfuance  of  fuch  marriage, 
74-  thc  faid  IVilUam  Hellyar  and  Mary  cohabited  as  nian  and 

See  the  cafe  of  wifc  for  the  fpacc  of  ninc  or  ten  years,  but  have  not 
Rex  v.  Hodnci,  lived  together  fince :  that  on  or  about  the  loth  of  June, 
V^^»  1742,  the  faid  IVuliam  Hellyar  was,  during  the  life-time 

of  the  faid  Mary^  regularly  married  to  the  faid  pauper 
Eleanor^  in  thc  parifh-church  of  Symondfbury^^  by  a  clergy- 
man in  holy  orders,  according  to  the  form  of  the  Church 
of  England}  by  virtue  of  a  licence  obtained  by  the  faid 
Hellyar  for  that  purpofe.— Mr.  Grundy,  to  quafl\ 
tlicfc  orders,  contended,  that  tlic  marriage  of  Hellyar  with 

Mart 
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Mary  Hcmbury  was  a  good  marriage,  and  that,  of  confc-      Rt x  «. 
quence,  his  fubfcqucnt  marriage  with  the  prefent  pauper  Luffjwctok. 
kUoMfir  was  null  and  void. — Mr.  Gould,  in  fupport  of 
the  order,  contended,  that  a  marriage,  in  order  to  have  a 
temporal  efFeft,  muft  be  according  to  the  ceremonies  of 
the  Church  of  England ;  and  he  cited  the  cafe  of  HnydQn 
V.  Gould  {a)  before  a  Coyrt  of  Delegates,  at  Serjeants  W'-^**''-"^* 
Inn,  where  it  is  erprcfsly  determined,  that  a  marriage, 
even  in  the  cafe  of  Dlfflnters^  celebrated  bv  a  perfon  not  in 
holy  orders,  is  ineffectual  and  void,  and  will  not  intitle 
cither  of  the  parties  to  letters  of  adminiflration  on  the 
death  of  the  other ;  although  it  was  there  argued,  that 
perhaps  the  w'tfe^  or  the  UJlte  of  fuch  a  marriage,  who  are 
m  no  fault,  might  thereby  intitle  themfelves  to  a  tem- 
poral right.    He  alfo  mentioned  a  cafe  from  Sw'mburne{b) ,  (*)  Swinktimf 
mrmm-i's  Cafey{c)  .the  cafe  of  Collins  v.  Jeffatt^{d)  and  ^"  Will, 
Pamis  Cafe,  {t)  and  concluded  by  obfervmg,  that  how-  |y.  g!  moIi?, IV. 
ever  the  law  may  be  with  refpeft  to  Dtffinters  (/),  fince  (,)  j.  sid/ij/ 
thepafling  of  the  Toleration  AS  {g)  all  the  flatutes  upon  '/)  See  3.  Lev, 
the  fubjeft  (i)  are  confined  to  marriages  by  perfons  in  376. 
Ulj  orders  \  and  no -cafe  is  to  be  found  where  a  "carriage  ^^^^Jj,^ 
by  a  layman  has  been  holden  good. — ^Mr.  Grundv,  in  Maryj  c.  if. 
reply,  contended,  that  a  marriage  might  be  valid,  though  {b)  1.  &3.£dw. 
the  ceremony  was  not  performed  by  aprlejl  in  holy  or-^*  «•  »i. 
dcrs  ;   that  trtgmore's  Caft  (hews,  that  the  contra'a  in  "'f  ^''^^jj^^* 
verbis  deprafenti  is  the  ettcnce  of  the  marriage  ;  that  the  c.  5/'         ^' 
flatutes  impliedly  acknowledge  the  validity  of  fuch  n^r-  7.  &  s.  WiiL  3. 
riages ;  and  that  Bunting* s  Caje  (/)  proves,  that  it  is  the  con-  c.  35. 
/ra^  which  creates  the  marriage;    and  concluded  with  *o.  Ann. 0.19. 
obfervirig,  that  it  does  not  appear  by  the  order  of  felfions,  0)  ^^^-  ^^^• 
that  the  perfon  who  married  Mary  Hembury  was  not  in 
holy  orders. — Lee,  Chief  jfujlice,  faidi  that  this  point  of 
the  cafe  {i)  was  of  great  confequence,  and  would  require  (i)  Set  the 
great  confidcration :   as  to  the  perfon  in  the  black  coat  other  point  of 
and  band,  &c.  it  is  only  evidence  of  the  circumflances  of^^^^^^^^ 
the  firfl  marriage,  whcieas  the  feffions  fhould  have  found  u^Val!"***' 
the  faff,  whether  the  marriage  was  by  a  clergyn^n  in 
holy  orders  or  not ;  but  this  they  have  not  done. — The 
Court  therefore  h^ld  the  fjtate  of  the  cafe  to  be  imperfeU  ; 
§nd  for  this  c^ufe  both  the  orders  were  quafhed. 

100.  Rex  V.  JVatJonandPerroty  Aftch.Tcrmj  iJ.Geo.  2.  ^ marriage 
J.  Ifilf  ^41. —Tht  Court  granted  aji  information  againfl  though  pro- 
thc  defendants,  who  were  overfeers  of  the  poor  of  the  cured  by  bn- 
parifh  of -Dor/o»  in  the  county  of  Bucks,  for  procuring  bcry^*"  Rain  a 
one  rine,  a  foldier  who  had  a  fettlement  in  the  oarifh  of  ^«*^'"^^ 
Brillj  to  marry  a  poor  woman,  who  was  an  ideot,  and 
rfiargcablc  to  the  pajrifh  of  Dortotty  by  giving  Hm  ten 

poupds 
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Rsi  t*.       pounds  and  a  fat  hog  for  marrying  her,  whereby  ftie  and 
Watson  and  {^^^  child  became  chargeable  to  the  parifh  of  BrHl\  and 
PARROT.      J  J  ^^  £-^jj  ^^^^  ^^  information  was  granted  in  a  like  cafe 
in  Hilary  Term  1 735. 

If  1  KIM  ind  \  10.  i?^;(r  «;•  Headcorn^  Trinity  Tsrm^  19.  Gr^.  2.  Editor's 
^•««  be  certU  ^5S.~The  parilh  of  Maidjione  had  certificated  Richard 
ficarcdasAa/.    jg^^dcn  and  il/arv  his  wife  to  the  parifli  of  Headcorn\ 

band  and  wiM  ,.  itn-T»  ^  i»  • 

the  legality  of  but  It  appeared  that  Richard^  previous  to  his  marriage 
their  rnamage  with  this  woman,  whofe  maiden  name  was  Mary  Broom^ 
cannot  be  con-  hally  was  lawfully  married  to  one  Mary  Lee^  who  was 
IcrtifTn'^^'V.*^  ilill  living.  The  overfeers  of  Maidjioncy  at  the  time  of 
rSi!  ^'"^  ^*''  granting  the  certificate,  believed  the  faid  Mary  Brtfdmbait 
8. c.  Burr.  Sett.  ^°  ^  ^^^  lawful  wife,  not  knowing  or  having  ever  beard 
Cafems).  that  he  bad  any  other  wife.  After  the  certificate  was 
S-C.  Stra.  given,  the  lawful  wife,  Mary  Lce^  wis  removed  whh  her 
J*c^^  <:iur  ^^^^^  children  to  Maidftonc^  as  to  the  place  of  her  huf- 
ckw  band's  fettlement.     After  this,  Richaid  and  Mary  Broom- 

t.  c.  poft.  tide  ^^''^j  ^  bis  wife,  with  their  four  children,  were  removed 
•'cEtiin-  from  Hcadcorn  to  Maidjione, — The  whole CotJRT  were 
♦«  CAT*."  of  opinion  in  this  cafe,  that  the  parifh  oi  Maidftbne,  hav* 
jng  certificated  Mary  Broofnhalt  as  the  lawful  wife  of 
Richard  Burden^  could  not  now  controvert  the  legality  of 
their  marriage,  for  that  the  certificate  is  a,  fort  of  an  ad- 
judication that  they  are  man  and  wife. 

The  marriage  In.  Rex  V*  Prefion^  Afich,  Term^  33.  Geo.  2,  Burr,  S.  C 
of  dif  k>fM>ti      ^26. — Two  juftices  removed  Edward  Toung  and  Rebecca 

^!rt'of%.  ^^^^  ^'^^  ^"^  ^^''y  ^^^^''  ^'"'^  ^^^^  Chilham  to  Preflon, 
rents,  h  void  by  ^^^  Fcvcrjhani ;  and  the  feflions  on  appeal  confirmed  the 
the  marriage  Order  in  all  its  points,  Hating  the  following  cafe  : — Ed- 
aa  J  and  there-  ^^(^rd  Yoimgy  being  legally  fettled  at  Prefion^  and  not  being 
^ndhtTTid"  ^^^^^  ^  widower,  was,  on  the  25th  of  January  1758^ 
cannot  gain  the^^^'^^^^^  ^^^  confent  of  his  father,  who  was  then  livings 
fcttiemeiu  of  married  by  licence  in  the  parifh-church  of  Tcynham  to 
ihc  man  wlih  Rebecca  Drury  (who  was  fettled  in  the  faid  pariih  of 
whom  fhe  is/c  Teynham^  and  Who  is  removed  to  Prejhn  bv  the  laid  order 

X''.t!t\\.       ^^  ^^^^  ^\^^  ^^  ^*^^  ^'^^^  Edward  Toung),  the  faid  Edward 
Kcp.  19Z. '       'i\^H  being  then  an  infant  of  twenty  years  of  age  ;  and. 
after  the  faid  marriage,  the  faid  Rebecca  was  brought-to- 
bed  in  the  parilh  of  Chiiham  of  the  faid  Mary,  remo^cd 
by  the  faid  order.     Thefe  orders  being  brought  by  cer- 
tiorari into  the  King's  Bench,  Mr.  Lee  objefted  that  the 
marriage  was,  by  the  exprefs  words  of  the  marriage  aft, 
(«)Seei6.Geo.  abfolutely  null  and  void  {a). — Mr,  Robinson,  in  fup- 
a.  c.  33.  f.  11.  port  of  the  order,  cited  the  cafe  of  5/.  Peter  v,  St,  Nicholas 

Ante.  past68,  y^  Jpfwich  (b)  to  fliew  that  the  word  void  may  be  con- 
pi  93.  '^  ^ 

(h)  Burr.  S.  C.  01.    Ante,  vol.  i.  page  46 1,  pi.  644. 

ftruta 
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iRned  v^iiabk  \  and  alfo  Sarin-  v.  Detm'is  (a) ,  Cunrden  v.      ^ ^^  ♦• 
Inland  (A),  and  mncbcombe  v.  Winchejler  (r)  to  the  fame     ^""<»'- 
cfiea.    He  urged  alto,  that  it  is  highly  unreafonablc  that  (")  »•  ^od.  69. 
a   virtuous  young  woman  and  bcr  innocent  children  ^^^  ^^^'j 
ihonid  be  turned  adiift^  coniidered  as  a  whore,  and  as  pa9e458,* 
bafiards,  without  having  any  opportunity  to  contend  fo  pi.  640. 
fcvere  a  judgment  againft  them ;  and  therefore  concluded,  ^^)  *•  ^^^* 
tiiat  this  marriage  ought  to  be  avoided  by  fentence  in  ]^l^  ^^^%4 
the  ecdefiaftical  court,  and  not  in  a  collateral  method  by  pi/g^o.     ^ 
an  exparu  order  of  juftices,  made  without  hearing  them,  («)  Hob.  166. 
er  any  perfon  on  their  behalf,^ — Lord  Mansfield  took  Ante,  vol,  i. 
«hc  diftmdion  between  afts  of  parliament  made  againft '■8«46«»  «*'•*• 
one  party  and  for  the  benefit  of  another  who  has  an 
efe&on  either  to  take  the  benefit  of  it  or  not,  and  a£^s 
of  parliament  made  againft  both  parties.     The  marriage    • 
aft,  he  faid,  was  a  ratute  made  againft  both,  and  the 
marriage  is  thereby  exprefsly  declared  abfolutcly  null 
and  voi^  to  ail  intents  and  purpofes  whatfoever;    fo 
tliat.it  is  not  like  the  cafes  rited,  nor  like  the  cafes  on  the 
fiatute  of  bigamy  (e/),  which  was  made  againft  only  ovit{i)  1.  jac.  i. 
of  the  parties.     The  other  Judges  concurred  with  hiscti. 
Lordihip ;  and  Foster,  Jujlue^  added,  that  the  aft  was 
made  againft  tlie  innocent  children  of  both  the  parties, 
and  that  it  would  be  againft  tht  fpirit  of  tlie  aft  to  un- 
derftand  it  otherwife  than  that  the  marriage  fhall  be  ab* 
folutely  void.    The  orders  were  therefore  quaftied  as  to 
iUbecca  and  Mary^  and  confirmed  as  to  Edward  Toung. 

.   112.  Rex  V.   St,   Devereux^   Eafter  Term^    2.  G^^.  3.  The  validity  of 
Burr.  Si  a  506.— Two  juftices  remove  Sufannah  Meredith  \^^'^^J^^^^ 
from  Drew  Church  to  St.  Devereux^  and  the  feilions  con-  ^ *^^  **,  ^^  fj^ 
£nned  the  order  on  the  followinjg  cafe : — ^The  pauper  purpofci  of  fcr- 
Sufatmab  Meredith  vfTLS^  before  her  luppofed marriage  with  tlcmcnt,  by  ihe 
John  Aferedithj  legally  fettled  in  St.  Devereux  ;  and  Jcfhn  «»«^*"  *^« 
Meredith  was  and  now  is  legally  fettled  in  Latigaran^  '^"^S^rbcin^figncd 
was  not  in  the  parilh  of  St.  Vevereux  at  the  time  the  by  the  miNncr 
order  of  removal  was  made.      It  was  proved,  that  the  or  fonnc  other 
marriage  between  the  faid  Sufannah  and  John  was  folem-  P«^^on »"  ^'« 
nizcd  on  the  7th  of  February  1758  in  the  parilh -church  P'^^^»^"  ^ 
tJHSt.  Devereux^  by  the  minifter  of  the  faid  parifh,  by  g[o,j,c,  33. ' 
hawts  \  and  the  entry  of  die  faid  marriage  in  the  regiftcr-  r.  14. 
book  of  the  faid  parifti  was  made  in  the  following  man- 
ner :    **  1758?  J^n  Meredith  and  Sufannah  Jenkins  were 
**  married  by  banns :"  but  neither  the  minifter,  the  par-  ^*^  "^'^  ^    ^  , 
tics,  or  witnclTes  figned  the  entry,  and  no  other  entry  of  ^*'*  9»P  •  9 
the  faid  marriage  was    ever   made. — Mr.  Griffith 
Price,  in  fupport  of  the  order,  infifted,  that  this  was  a 
void  marriage ;  for  although  the  omiilion  of  banns  was 

originally 
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A XX  ii,      originally  only  an  offence  againft  ecckfiaftical  laW^  and 

St.  L)ev«.     ti^at  even  by  the  ftatute  7.  &  8.  fVilL  3.  c  35.  f.  2.  tlic 

•        parfon  and  clerk  and  man  married VfithoviX.  licence  or  banns 

were  only  liable  to  a  penalty^  yet  iince  the  marriage  aft 

26.  Geo.  2.   c.  33.   U  14.  an  entry  of  this,   properly 

iigned,  is  become  io  effential  a  circumftanccy  tliat  with- 

'  out  it  the  marriage  itfeif  is  null  and  void.— Lord  Mans* 

FIELD.    It  is  not  incumbent  on  the  perfons  married  to 

prove  that  tlie  banns  were  publifhed,    nor  does  the  entry 

dire£ted  to  be  made  affeft  the  validity  of  the  marriage. 

In  a  fuit  of  jaditation  of  marriage  in  the  fpiritual  court, 

iuH.  Nifi  Printi  whilft  the  parti'cs  are  alive,  they  are  put  to  prove  allcere- 

sle'h  d    hcf  '^°"'^^  •  ^^^  ^^  ^^^  other  cafes,  proof  by  witncflcs  who 

of  King(°on's  *  ^^^  ^^^  marriage  is  prima  facii  fufficienr  }    and  whoever 

cafe,  sutc  Tri-  would  impeach  it,  muft  fhcw  wherein  it  is  irregular.     In 

ais,  vol.  xi.  198  the  prefent  cafe,  the  marriage  app^rs  by  the  witneflcs 

to  260,  Mr.       and  the  regifter  to  have  been  by  banns,  and  therefore 

^y^"*^'*^^'  there  is  no  colour  for  any  obieftion;  for  the  entry  of  tlia 

regilter  is  not  of  the  cllcnGe  of  the  marriage. 

€obahiutton  u  11  J,  Rexv.  StochlanJy  Trinity  Term,  i.  Geo.  ^.  Burr* 
^""^l^t^lan  ^'  ^'  508.— 1  wo  juftices  made  an  order  for  the  removal 
ij^fucha'prer'*  ^^  John  Moes  and  Mary  his  wife  and  their  fix  children 
fumptive  proof  froiu  Stockland  to  Chardland.  The  feilions  quaihed  thcr 
cimarriag9,3i%  ordcr,  and  ftated  the  following  cafe: — John  Afoes  and 
«riu  imitic  the  Elizabeth  Ma fon^  the  father  and  mother  of  tliefirft -named 
JardeTtolhr*"  Pa^P^f,  bciuR  botli  refident  in  Chardlandj  went  from 
fetticmcnt  nt  thcncc  together  about  the  year  1723,  declaring  that  they 
\ht\T  parents  Were  going  to  be  married,  and  loon  returned,  declaring 
ynd^rit.  that  tiicy  had  been  married.    From  that  time  they  co- 

habited as  man  and  wite  for  i\\6  fpace  of  about  thirty 
years,  and  until  the  death  of  the  laid  Elizabeth*  The 
tirit-named  pauper  was  born  in  the  parilh  of  Chardland 
in  the  year  1725,  and  was  there  baptized,  and  his  baptifm 
regiftered  as  the  fon  of  John  and  Elizabeth  Afoes,  The* 
laid  Johnznd  Elizabeth j  for  fome  years  before  the  death 
of  the  fa  id  Elizabeth  ^  removed  from  Chardland  to  Stock* 
land^  and  there  acquired  a  fcttlement  by  renting  a  farm 
of  fifty  pounds  a- year ;  and  which  farm  the  faid  John 
llill  continues  to  rent  and  occupy.  The  lirft-named 
pauper,  their  fon,  went  with  them  from  Chardland  to 
Stocklamlj  where  he  married  Maryy  the  fecond  pauper, 
and  had  iffue  the  other  paupers  before-mentioned:  and 
neither  ot  them  appear  to  have  done  any  aft  to  gain  a 
fettlement.  The  queftion  being,  under  thefe  circum- 
ftances,  Whether  the  faid  John  and  Elizabeth^  tlie  father 
and  mother  of  the  firft-named  pauper,  were  to  be  confi- 
dcrcd  as  hulband  and  wife  at  the  time  of  his  birth  ?    the 

faid 
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laid  fAn  Moes^  the  fether,  was  called,  as  a  witnefs  on  the      Rtx  «. 
pact  of  the  refpondeuts,  to  prove,  as  was  fuggeftcd,  that  Stoci:la>». 
'  no  marriige  had  in  hSi  takea  place  between  himlelf  and 
the  faid  Elizaketb^  and  that  ihe  nad  a  hufband  then  living. 
This  teftimonywas  obje£led  to  by  the  relpondents,  and 
the  court  of  femons  being  of  opinion  that  the  teftimony 
of  the  faid  John  Mots  was  inadmiflible,  they  adjudged 
that  the  faid  jx^hm  Moes  and  EUzaheth  Mafon  were  futfi- 
ciently  proved  to  have  been  lawfully  married  at  tlie  time 
of  the  birth  of  their  faid  fon,  and  that  tlie  fettlement  of 
the  paupers  is  in  the  parifli  of  Stockland. — Glyn  moved 
to  quaih  this  order  ot  feflions,  and  to  affirm  the  original 
order ;  and  his  objeAion  was,  that  the  teftimony  which 
had  been  rejed;ed  ought  to  have  betn  received ;  to  prove 
whicli,   he  cited   St.  Peter^s  v.   Old  Swlnford{a). —  But  («)  Burr. S.  C 
Lo&o  Mansfield  feemed  to  think,  thzt  thirty  years  f#-  15.  Antc,voJLl, 
hahitatlm  as  man  and  wife  was  fufiicient  proot  for  the  ^^^  39^» 
juftices  to  found  an  ordci;  of  removal  upon.     A  rule  ^  ^ 
however  was  made  to  (hew  caufe  ;  but  on  the  laft  day  of 
the  Term  Mr.  Glyn  gave  up  his  objcftioni   and,  by 
conient,  the  order  of  ieifions  was  affirmed. 

1 14.  Rex  V*  Enbornj  Hilary  Term j  6.  Gev.  3.  Burr.  S.  C.  The  faft  of 
551. — ^Two  juftices  make  an  order  to  remove  George  Wife  marriage,  en 
and  his  wife  from  Newbury  to  Enborn^  and  their  order  ■**  ®^**" "'" 
was  not  appealed  againft :  afterwards,  the  parifti  of  En-  '^^f^^^^^ 
hmi  finding  that  Jaru  was  not  tlie  wife  o(  Geor^^e  fVifr^  canonJy  Ihomi. 
two  juftices  remove  her  by  the  name  of  Jane  Ahor^  iTn-  troveried  <>« 
glc-woman,  from  Enbom  to  Sikhejler.     Upon  appeal  it  *Pn«**  '<*  *^ 
was  proved,  that  the  faid  Jam  was  never  married  to  ''^*'^*' 
the  faid  George  Wije :  and  therefore  the  felfions  affirmed 
thii  order  of  the  juftices; — By  the  Court.     Tlic  fcf- 
fions  order  muft  be  quaflied.     Whatever  the  hardfhip 
may  be  in  this  particular  cafe,  or  how  doubtful  foever 
this  queftion  might  be,  if  it  were  res  intcgras  yet  its  being 
folly  fettled,  is  a  reafon  for  us  not  to  depart  from  it  now : 
five  decijis  was  always  a  good  rule,  and  never  more  fo 
than  in  cafes  of  fettlement  of  paupers,  where  it  would 
make  the  utmoft  confufion,  if  we  fliould  overturn  fettled 
detenniiutions,  which  the  juftices  all  over  England  have 
^n  ufed  to  look  upon  as  the  rules  of  their  conduft  in 
&nilar  cafes.    If  ftie  was  not  his  wife,  it  might  have  been 
controverted.     But  as  tliey  have  negleftcd  to  appeal,  wlien 
they  had  a  proper  opportunity  to  Ihew  it,  they  are  tftof- 
t^toisij  io  now. 


JI|.  Rejt 
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A  marriage  i  'S*  ^^*  ^'  Tarrant^  Aflch.  TgrmyJ.  Gio»  3I— Th^'dl^ 

though  pf-  fendant  was  ovcrl'cer  of  the  poor,  and  the  only  wealth/ 
cured  by  the     ^^^  jj^  ^j^^  parilh.     He  gave  three  pounds  to  a  poor  mail 

overfcerofa  ri^-zia.  /-/L  •/!_ 

parifli  for  the  ^*  another  panlh  to  marry  a  poor  woman  of  the  panlh 

purpcfeof  of  which  he  was  overfeer.     A  rule  wa$  granted  to  (ticw 

changing  the  caufe  why  an  information  Ihould  not  go  againft  him  for 

^^^*"*f"®^  a  mifdemeanor.    The  defendant  on  mewing  ciltile  ad- 

tia  marri^^  u  ^^^^^^  ^^^  ^^^^ »  ^^^  f*'^>  ^^^  ^^^^  "^^  ^^^  woman  had 
good.  long  before  intended  to  many,  and  that  nothing  prevent- 

Salk.  174.        ed  them  from  carrying  their  intention  into  execution^ 

but  the  want  of  a  little  money  to  begin  houfekecping^ 

which  he  out  of  charity  gave  them.  The  cafe  of  Rex  v. 
(a)  Stra.  707.  Edwards  (a)  was  urgea  in  behalf  of  defendant,— But  up- 
Ante,  page  78,  qj^  three  cafes  being  cited  in  point,  Hex  v.  Market  Har^ 
d\  hrough  (^)^  Rex  v.  Saul  (c),  and  Rex  v.  Perrot  {d)^  THE 

AoteMMV*^^^^'^  exprcfling  forae  indignation  attheconduA  of  the 
pi.  109.  defendant,  and  declaring  that  they  had  no  doubt  of  his 

guilt  from  his  own  account,  unanimoudy  mi&de  the  rule 

abfolute. 

The  proof  of  a  1 16.  Morris  v.  Miller^  Eajfer  Term,  7.  Geo.  3.  Burr".  20^9< 
marriagtinfaa — ln  an  action  for  criminal  converfation  with  the  plain- 
i^'nleTrSre  ^*T^  ^^^^'  ^^^^  plaintifPs  counW,  in  order  to  cfta- 
ofgainingaftt-^^i^  the  fa£t  of  marriage,  proved  that  articles  had  been 
ttement  \  but  made  between  the  plaintiff  and  his  wife,  after  marriage^ 
proof  by  cohabi-  for  fettling  the  wife's  eftate  with  the  privity  of  relations 
J'^I^'^^P*""  on  both  fides  ;  that  they  had  cohabited  as  hufband  and 
circ*umft!inces  wife;  tliat  Ihe  had  taken  his  name ;  and  that  flie  was  rc- 
from  which  a  ceived  everywhere  as  his  wife.  The  defendant  alfo  had 
fnarriagemajrbe  faid,  in  talking  of  his  gallantries,  that  he  had  committed 
inferred,  isfuf-  adultery  with  Morris's  wife.  But  the feft  was,  that  they 
5^'^"  g,  Rep.  ^^^  ^^^^  married  at  May-Fair  Chapel.  The  regiflcr  of 
631.  *  books  could  not  be  admitted  in  evidence.     Kcithy  who 

Sec  Henley  V.    married  them,  was  tranfported,  and  the  clerk,  who  was 
Cheiham,  port,  prefcnt,  was  dead.     It  was  objcfted,  on  the  part  of  the 
Tnn.  Term,      defendant,  that  this  was  not  fufHcient  evidence  of  mar- 
^'       •  ^'        riage;  and  it  was  agreed  that  a  verdift  fhould  be  entire 
for  the  plaintiff,  and  the  opinion  of  the  Court  of  King's 
Bench  taken  on  the  following  queftion :    Whether,  to 
fupport  an  adion  of  criminal  converfation,  there  muft 
not  be  proof  of  adual  marriage  ? — Lord  Mansfield. 
This  fort  of  evidence  may  certainly  be  received,  as  proof 
of  marriage,  in  all  cafes  except  two :    the  one  is  in  pro* 
fecution  of  bigamy^  and  the  othef  is  in  aflions  for  rn'- 
minal  converfation,     1  do  not  at  prefent  remember  any 
aAion  for  criminal  converfation  where  an  a£lual  mar- 
riage was  not  proved.     Proof  of  a^ual  marriage  is  alivayS 
uf«d,  and  underftood  iu  oppofition  t^  proof  by  cohabi* 

tatior^ 
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tol/dM,  riputatioH^  and  other  circumftauces  from  wlilch  a  Moiru*?. 
marriage  may  be.  interred.  The  Court,  however,  to^k  mi^le*. 
time  to  confider  of  this  cafe,  and  on  the  enfuing  day 
Lord  Mansfield  faid.  We  are  all  clearly  of  opiHiou, 
diat  in  an  adion  for  criminal  converfation  there  mull 
be  evidence  of  a  marriage  infa^l\  for  acknowledgment, 
cohabitation,  and  reputation,  are  not  fufficient  to  fup- 
port  tliis  station :  but  we  do  not  at  prcfcnt  define  what 
may  or  may  not  be  evidence  of  a  marriage  in  faft  {a), 
"Hiis  is  a  fort  of  criminal  action :  there  is  no  other  way 
of  puniihing  this  crime  at  common  law.  It  Ihall  not 
ibpend  upon  the  mere  reputation  of  a  marriage  which 
'arifcs  from  the  cdildnft  or  declaration  of  the  plaintiff 
^iimfeir.  In  profecution  for  bigamy y  a  marriage  in  feft 
Inuft  be  proved.  No  inconvenience  can  happen  by  tliis 
dettrrmination  ;  but  inconvenience  might  arifc  from  a 
bontrary  determination,  which  might  render  perfons  li- 
able to  adions  founded  upon  evidence  made  by  the  per- 
fons themfclves  who  (hould  bring  the  aftion; — Judg- 
ment of  nonfuit  was  entered* 

1 1 7-   Crbmptbn  V.  B'earcro/}^  hefore  the  Delegate^  ATtch,  A  marriage  lo 
Tfrmj  8.  Geo.  3.  Bullery  N.  P.  113.— The  appellant  and  ■^^•'Wbc- 
rcfpondcnt,  both  Engil/i  fubjefts,  and  the  appellant  be-  J^Hj^f  u^jf 
ing  under  age,  .rdn  away  without  the  confent  of  her  age  it  good." 
nardian,  and  they  were  married  in  Scotland  \   and  on  a 
lait  brought  in  the  fpiritual  court  to  annul  the  marriage, 
it  was  holden  that  the  marriage  was  good. 


118.   Henley  v»  Chejhamy   TrinityTernt^    6.  Geo.  3. — ^; 
with  her  childl-en  was  removed  from  Henley  to  Ghcjham^ 
as  the  widow  of  B.    Upon  appeal,  a  woman  was  produ- 
ced to  prove  that  (he  was  married  to  jB.  long  before  the 
fnppoied  marriage  between  him  and  A.  \  but  becaufe  Ihe 
could  not  produce  a  certificate  or  regifier  of  her  marriage 
(it  being  in  truth  a  Fleet  marriage)^  the  feffions  refufedto 
alnut  her  evidence. — By  the  Court.    The  feffions 
have  done  wrong,  for  the  woman  was  clearly  an  ad- 
miflible  wittiefs,  though  fhe  could  not  have  been  fo«  in 
any  cafe  where  her  hulband  was  a  party  j    becaufe  the 


On  the  mhoval 
of  a  woman 
to  herfuppoftd 
liulband*trectJf 
mem,  the  ille- 
gality of  mar- 
riage may  be 
proved  by  the 
man  himfdf, 
or  by  hit  r m/ 
wife. 


(a)  In  chit  cafe,  i.  Bl.  Rep.  632, 
Ui»  Maicsfiilo  is  reported  to 
bare  faid,  *'  Perhaps  there  need  not 
**  be  ftrid  proof  from  tht  ngifttr  or 
"  by  a  ft^fim  freftM  \  but  ilroog 
**  evidence  moit  be  had  of  the  iaA; 
*  ai  by  a  perioQ  prefent  at  the  wed- 
**<&){  dinner,    if  the  rcgmer  be 

Vol.  II. 


"  burnt,  and  the  parTon  and  clerk  are 
''  dead.**  And  he  mentioned  a  cafe 
on  the  Korfolk  circuit,  where,  on  an 
indidment  for  bigamy,  Dinniion* 
*]ufi\tty  ruled,  that  although  a  laztiful 
canonical  Murriagt  need  not  be  prov* 
ed,  yet  a  marriage  in  fa£l,  whether 
regular  or  not,  ntuft  be  (hewn» 
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• 

HivLfYD.  liufband  ind  wife  are  in  law  one  perfon.  But  here  the 
Cbisham.  huiband  himfelt^  if  he  had  been  alive,  might  have  been 
a  witnefs ;  and  wherever  the  huiband  may  be  a  witne^, 
th^  wife  may. — Lord  Maksfield  remembered  a  cafe 
of  a  Fleet  marriage^  Where  a  woman  was  admitted  as  a 
witnefs  to  prove  the  legitimacy  of  her  own  child,  in 
ejc£^ment,  and,  upon  her  evidence,  the  defendant  bad  a 
vcrdift.  Ih  this  cafe  thje  Court  fent  the  order  back  ta 
be  re-ftated  by  the  juftices,  as  the  woman  ought  to 
ise  examined)  atid  they  were  the  proper  judges  of  the 
credibility. 

lliemarrtagcor      tto*  Rex  V.  Smithy  Afich*  Term^   II.  Geo*  3,— The 

•  AriiaWr,  thcMigh  overleers'of  Elfitrough  having  in  that  parifh  a  young 

^J^]^^^-*^  womart,  oXi^Dance^  of  about  fixteen  or  feventeen  year* 

change  her  fct-  ^f  ^g^>  ^^^^  ^  lunatic,   in  order  to  get  rid  of  her,  and 

tiemenciisgood.  charge  x\\t  paHlh  of  Hadcnham  with  her,  they  applied  to 

one  jackfoffi  an  old  man  about  eighty  years  of  age,  and 

one  of  the  poor  bf  Hadcnham  parifh,  and  gave  him  four 

guineas  and  a  half  to  marry  her,  and  carry  her  into 

that  parifh.     It  was  moved  for  an  information,  and  in- 

iifled)  that  this  was  a  great  abufe,  and  ou^ht  not  to  be 

countenanced,  but  ihould  rather  be  panimed  in  the  fe- 

Vereft  manner,  and  cited  Rex  v.  Bujhhji  Eajler^  5.  G4q.  a* 

—The  Court  agreed  tliat  an  mformation  ought  to  go, 

Hot  only  againft  the  overfeers,  but  alio  ^gainft  die  parfon 

who  married  Jackfon  aiid  Dancey  and  granted  a  rule  tux 

(hew  caufe. — N.  B,   This  was  afterwards  compromiied  %. 

fo  that  the  rule  was  never  made  abfolute,  nor  difcharged. 

Marrir.gps  fince       ^  20.  Rex  v>  Northfeld^  Eajicr  Term^  2 1 .  Geo,  3.  Ca/d.  1 15*. 

the  16.  Geo.  ».  — ^Two  juftices  remove  ^bhaiiyones^  the  widow  of  ^^/^ 

c.  33.  in  cbapeli  Jonesy  from  tlie  parifh  of  King's  Norton^  in  the  county  of 

"7nt'i?d^**  /^c^rrr^^r,  to  the  parifh  of  Northfield,  in  the  fame  county. 

triaraondied    '^^^  fcfllons  on  appeal  qualh  the  order,  and  ftate  thefol- 

to  them,  and  in  lowing  Cafe: — That  the  pauper,  Abigail  Jones^  beingi 

which  banns      whilft  fole,  a  fettled  inhabitant  at  King*s  IVortoHy  in  the 

*lf^  "^  "Z^^'^'  year  1775  intermarried  with  Jefeph  Jones,  a  fettled  inha- 

ha^S/l«  bcw  ^'^"^^  ^^  NorthfieUl,  at  Brierley^Hill  chapel,  in  the  parifh 

pubiid)ed,  are    ^f  Kingfvjinfnrd^  in  the  county  of  Stafford  \  which,  ere&* 

void»and  no      cd  in  the  year  1765,  was  then  duly  confecrated ;  and  in 

parochial  fet-     which  divine  fcrvice  had  been  publicly  and  regularly 

T^^^mA&^  celebrated  ever  fince ;  and  wherein  banns  of  marriage  had 

thf-m.  hctn  oft^n  publifhed,  and  marriages  celebrated  previous 

s.  c.  Dougi.      to  tile  marriage  in  queftion :   that  the  faid  chapel  was  ai 

•59-  to  ^^i*     new  one,  ereftcd  fince  the  marriage  aft ;  and  not  ereAed 

on  the  foundation  of  one  that  was  ancicsnt;   and  no  aft 

of 


sittLEMEf^T   BY   MARX.IAGE.  83 

bf- pj&rliluneni  obtained  for  erefting  the  faid  chapel,  or      Rnxv, 

for  cekbrating  marriages  thei-e. — BeArcroft  Ihewed^®* ''**'***••• 

canfe  in  fupport  of  thclc  orders^  and,  havihgftatcd  that 

this  was  a  queftion  upon  the  conftruftion  of  the  ift  and 

8th  fcdion  of  the  ftatutc  26.  Geo.,2,  c.  33.  commonly 

bailed  die  marris^e  a£t  (a),  contended,  that  upon  the  fads  (4)  Seethe 

fiated  in  the^cife,  this  was  a  legal  marriage  :  that  though,  ^ordi  ot  u.v«« 

in  the  cafe  of  Rex  v.  the  Inhabitants  of  Prt/ion  near  Fa-  ^^<>"»  <>f  '^c 

tvr/a»«(^),  it  had  been  adjudged  that  the  feffions,  witliout  2^'  *"/^  P'«' 

iny  previous  (entencc  of  the  fpiritual  court,  or  having  and  page  6S9 

the  parties  befbre  them,  might  in  this  collateral  way  in-  pi.  90. 

quire  into  the  validity  of  a  marriage  entered  into  in  di-  {h)  i.  Barr, 

ted  contravcrttion  of  this  aft,  yet  that  the  terms  of  this  897. 

finding  muft  fatisfy  the  Court  that  the  prefent  cafe  did  ^^^  ^'^l^V* 

hot  fall  within  the  prdvifions  df  it ;  and  that  this  finding  pi/^jj'*^" 

would  warrant  them  in  making  a  conflruftion,  which 

would  fupport,  as  it  was  their  avowed  wifh  at  all  times 

to  doy  the  fettlinnent  of  the  pauper  and  the  aft  of  tlie 

court  below ;  and  at  the  fame  time  prevent  thofc  heavy 

penalties,  which  muft  otherwife  attach  upon  many  inno* 

cent  and  refpeftable  perfons^  as  well  as  other  confe- 

doencei  that  muil  deeply  affeft  the  peace  of  numerous 

pmilies,  and  probably  ot  many  that  were  yet  unborn  : 

that  the  cafe  exprefily  foutid,  that  banns  hive  been  pub- 

liihcd  and  marriages  celebrated  in  this  chapel  often :  that 

die  import  Of  this  word  might  be  Well  confidered  as 

Siivalentto  that  of  the  word  ufually^  the  phrafe  of  the 
:  that  the  ufe  of  a  chapel  for  piirpofes  of  this  fort 
could  not  be  fuppofed  fo  regular  and  cOnftant  as  that  of 
a  mother  churcn ;  but  th:it  the  afts  done  there  were  bona 
fii^  and  as  free  from  all  imputation  of  fraud  ^nd  con- 
cealment, the  objeft  at  which  the  provifrons  of  this  aft 
were  aimed,  as  thofe  done  in  the  parifh-church :  that,  if 
dtis  were  fo,  the  only  remaining  doubt  was,  whether  the 
4ord  **  irfuallf^  in  found  conflruftion  muft  be  referred 
bdie  time  of  cdebrating  the  marriage  in  queflion,  or  to 
die  time  of  paffing  the  aft  :  that  this  aft  was  generally 
tmderflood  to  have  been  drawn  by  a  very  eminent  perfon : 
that,  had  it  been  his  intention  to  confine  the  celebration 
of  diefe  rites  to  buildings  at  that  time  ufed  for  thofe 
Purfiofes,  it  mnft  be  prenimed,  that  he  would  not  have 
oiled  fo  to  pen  the  aft  as  to  take  in  hi^  objeft ;  but  that 
diis  cafe  had  been  left  at  large,  as  plainly  not  within  the 
mifchief  or  poli^  of  that  law :  that,  as  the  firfl  m  arriage 
celebrated  in  thii  chapel  could  not  be  fupported,  fhould 
itbeaiked,  at  what  precife  period  the  illegality  of  fuch 
tds  performed  there  ceafed,  fand  their  legality  became 
^ftabliihed,  it  was  fufficient  for  bin  to  0iew,  that  at  the 

Q  2  prefent 
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Rixv.  prefent  it  muft  be  taken  as  cftabliflicd  by  ufage,  that 
NoRTHFitLD.  ufagQ  having  been  uniform  from  the  time  of  its  erc6lion. 
— Wallace,  Jttomey-Gcneral^  and  B att,  in  fupport  of 
the  rule  to  quafh  thefe  orders,  infifted,  that  all  general 
and  conjcftnral  reafoning  upon  the  policy  of  the  Isgif- 
lature  in  framing  this  aft  were  altogether  excluded  by  the 
68^  t"^o  ^^^  cxprefs  words  of  the  8th  feftion  {a) ;  which  declared  all 
*  '"^  *  marriages  not  folemnized  in  places  where  banns  have 
not  beeii  ufually  pubiiflied  on  the  z^th  of  March  I754>  to 
be  void ;  that  a  fucccffion  of  illegal  afts  could  never  be 
made  a  foundation  of  legal  title:  that  no  length  of  tune, 
no  cuftom  could  ever  make  that  law,  which  originated  in 
oppofirion  to  the  proviiions  of  the  law  ;  quod  ab  initio  non 
valctj  ttailu  tcmporis  nonconvakfcit:  that  it  fpoke  fo  plain, 
that  no  one  could  pretend  not  to  underftand  it :  that  the 
earned  debate  and  difcuflion  that  it  was  ftated  on  the 
other  fide  to  have  undergone,  had  fo  univerfally  diHuftd 
the  knowledge  of  its  provifions,  as  to  make  it  ftill  more 
unreafonable  to  afFcft  an  ignorance  of  it ;  and  confe- 
quently  that  it  was  much  Icfs  likely  to  entrap  than  any 
other  prohibitorv  law  :  that  therefore  it  ought  on  every 
principle  of  jutticc  and  good  fenfe.to  receive  the  fame 
conilruftion  now,  as  if  the  cafe  had  arifen  the  day  after 
the  law  had  palled:  that  fuch  was  the  received  condruc* 
tion  of  the  aft,  was  evident  from  the  line  of  conduft 
purfued  in  Lincoln  s-Inn^  Cray  s- Inn ^  and  other  chapels  ; 
where,  though  marriages  had  ufually  been  celebrated  in 
them  before,  upon  tlie  palling  of  this  aft  the  praftice  was 
difcontinued  ;  and  that  it  would  be  abfurd  to  give  a  bet- 
ter fituation  and  larger  privileges  to  a  chapel  erefted  fince 
the  date  of  tlie  aft,  and  in  which  the  ufage  itfclf  was 
not  of  fo  decided  a  charafter  and  fo  correfpondcnt  to  the 
tequifiiions  of  the  aft. — Lord  Mansfield.  For  a  great 
while  1  was  very  much  avcrfe,  in  fuch  a  quedion,  and 
between  fuch  parties,  from  making  a  decilion  ;  but  upon 
.  confideration  I  have  thought  otherwife.  If  there  has 
been  error,  and  ill  confequences  muft  follow,  we  ought 
to  put  a  ftop  to  it  as  early  as  poffible,  left  it  ihould  pafs 
asjf  a  doubt'had  been  entertamed  by  the  Court  where 
they  had  no  doubt  at  all  ;  and  were  the  error  under 
fuch  circumftances  to  be  perfifted  in,  a  reproach  would 
5uf:ly  lie  uppn  the  Court  for  not  having  declared  the  law. 
To  be  fure,  there  may  be  irregular  acts  that  length  of 
time  will  cure  ;  and  this  ftatute  does  not  take  away  tlie 
evidence  of  prcfumption  arifing  from  cohabitation;  but 
wherf  the  evidence  is  clear,  that  any  of  the  legal  rcqui- 
fites  arc  wanting,  the  marriage  muft  be  void.  1  remem- 
ber in  the  cafe  of  the  Savoy  Chapel^  the  minifter,  after  tlie 

pafting 
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paiiang  of  this  ad,  pcrfifted,  in  defiance  of  it,  to  celebrate       Rex  v, 
marriages  there.     He  infifted,  that  be  had  a  particular  NoaTHrutD. 
privil^e  of  marrying  witliout  a  licence ;  and,  availing 
himfelf  of  a  difpute  then  fubfifling  between  the  crown 
and  the  duchy  of  Lancajier^  Iheltered  himlclf  fometinies 
under  one  and  fonietimes  under  the  other.     He  had  mar^ 
ricd  many  hundreds  in  the  year ;  but  it  was  neceflary  to 
interpofe  and  check  an  evil,  which  muft  otherwife  have 
in  great  meafure  defeated  the  aft;  and  when  Attorney- 
General,  I  profecuted  and  convifted  him,     The  intjr- 
pofition  of  the  Legillaturc  may  confirm  the  marnagcs 
celebrated  in  this  chapel;    but  the  aft  clenrly  meant 
diurcbes  or  chapels  exifting  at  the  time,  and  in  which 
hanns  werc/A^wufually  publilhed.     It  alfo  fpcaks  of  * '  the 
*•  church  or  ^hapel  of  or  belonging  to  the  parifh  or  cha- 
^  pelry  within  which  the  ufual  place  of  abode  of  one  .of  the 
^parties  has  been,  &c.";  meaning  fuch  chapels  as  have 
a  diftrift  annexed :    and  there  is  no  fuch  cliapelry  here. 
If,  as  is  admitted,  the  firft  marriage  \yas  bad,  fo  mull  every 
.    focceeding  one  be.     A   number  of  inilances,  all  void, 
qmnot  make  a  foundation  for  a  legal  ufage.     This  cafe 
coracs  dircftly  within  the  provifions  of  the  aft,  and  the 
marriage  is  void (tf). — WiLL£s,A6HHURST,andBirLLER, 
7^/V«,  concurring,    Rule  abiblute,   and   both  orders 
qoaibed. 

121.  Rix  V.  Edmontm^  Eafter  Teftn,  24.  Qco.  3,  EdIt  kftmakbuflard 
tor's  AfSS, — The  pauper  was  rcmove4  by  the  name  of  underage,  mar- 
Sufamah  Parley  from  Enfitld  to  Edmonton^  as  to  her  mar-  ricd  by  licence 
ricd  fcttlemcnt.     The  feffions  confirmed  the  order,  and  J^^^^  ^^  hcr^pu. 
fiated,  that  tlic  fettlement  of  Sufayi  Porker^  at  the  time  laiivc  father, 
of  her  marriage  with  IVill'mm  Parker^  was  at  Enfield^  and  %^\n%afettUmmi 
the  fettkmcnt  of  ff^illiam  Parker^  at  the  tjme  of  tlie  re-  by  virtue  of  fuch 
moval,  was  at  Edmonton ;   that  If^illiam  Parker,  on  the  "«"'"^^'' 
3)ftday  of  Augujl  1763,  was  baptized  in  the  church  of 
SpiialfieldSf  as  the  fon  of  fVil^iam  Parker  and  Sarah,  and 
(p  r^ifter^ ;  that  Sarah,  his  mother,  was  buried  at  Ed- 
wntoH  on  tlic  7th  of  July  1764,  in  the  name  of  Sarah 
farher ;  that  fFilliam  Parker  junior  and   the  faid  Sufan-., 
nab,  then  Sufannah  Ellis,  were,  on  the   14th  September 
1783,  married  by  licence  at  Enfield ;  and  that,  on  account 
of  meir  being  both  minors,  fuch  licence  v^as  qbtaiaed  by 

• 

(«)Iocoiifeqtienceofthisjadgment  cbapeU  erefted  fince  the  ilalute  i6« 

«taft,  tx.  Geo.  3.  c.  53.  pafled,  Ceo.  a.  c.  33.    and    indemnifying 

C»«iiif  talidky  to  all  marriagei  already  fuch  clergymen  as,  before  the  loth  o£ 

Mortobe  folemnized  before  Au-  July   1781,    had   fokmnized    fuel) 

^ft  i>  17S11  in  all  churches  and  marriaget. 

G  3  tlie 
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R«x  V,      the  confcjit  f^fJVilliam  Parker^  called  in  the  licence  the 
E^Momujf,     natural  and  lawful  father  of  the  faid  miliamParktr^  and 
pf  James  EU'n^  the  natural  and  lawful  father  of  the  pauper 
Sujannah ;  that  ffiiiiam  Parker  the  father  did,  at  the  time 
of  giving  fuch  confent  for  obtaining  the  licence,  inak^ 
Ithe  ufual  affidavit  before  the  proper  eccleiiaftical  officer, 
that  he  was  the  natural  and  lawful  father  of  ff^iiiiam  Par'^ 
her  the  younger.       And  the  faid  IVilliam  Parker  gavq 
evidence  in  the  court,  f  viz.  at  the  feffions)  that  fVilliam 
Parker  the  younger  was  his  fon,  but  tliat  he  was  never 
married  to  Sarah  the  mother  of  the  faid  fVslliam  Parker 
junior.— Mr.  Peckham  and  Mk.  Silvester  fhewed 
paufe.     They  argued,  First,  That  here  was  in  faft  fuf- 
iicient  evidence  of  a  marriage,  and  that  the  feffions  had 
done  right  i|i  believing  the  regiftcr  and  the  affidavit  of 
the  father  againft'his  parole  teftimony.  Perhaps  that  evi- 
dence ought  not  to  have  been  received ;   for  the  fathci: 
h^d  an  intercft  to  baftardize  his  Ton,  who,  being  eman- 
cipated, could  only  claim  a  maintenance  from  him  being 
a  lawful  child.     In  this  refpo^,  the  cafe  differed  from 
(q)  1.  Burr.ac.  ^^^^  ^^  ^''  P^^^^'^^f  lVorccJlerp)ire  (/?).     That  ^fe  too  was 
arid  ante;  vol.  i'.  recently  after  the  death  of  me  mothier,  w|icn  the  father'^ 
page  39S,  pi.    teftimony,  if  falfe,  might  be  contradicted :  here,  rbiny 
516.     *         years  had  elipfed. — Secondly,  buppofing  there  was  no 
marriage  l>ctween  the  father  and  mother,  ftiU  the  mar- 
riage of  the  fon  by  licence  would  be  good.     1  he  mar- 
riage aft  did*  not  ufe  the  words  **  lawful  father,"  bu^ 
only  '^fether,"  and  would  be  fatisfied  by  the  confent  of 
a  putative  father.     In  fupport  of  this  conflruflion,  they 
(i) «.  ^fangf,  relied  on  Rex  v.  Comfortb  (^),  where  an  irtfo'rmation  was 
1 162.  ^  and  'cc  granted  on'  the  ftr.tute  of  the  4.  and  5.  Pbllip  i^  A^ary\ 
a  M5S*  rt^rt   ^   g;  f^^  tr.king  away  a  natural  daughter  from  her  puta- 
anf/Toul.       ^'^^  father ;  that  ftatute,  like  the  marriage  afl:,  ufing  the 
P^f^U'^S,  pi.     word  ** father'*  generally.   A  different  conftruflion  w*ould 
55$.  prevent  all  marriajgcs  by  licejice  of  patural  children  under 

z^c :  they  puft  be  at  the  cxpence  of  banns,  or  hive  guar- 
dians appointed  in  chancery,  and  poffiblytliey  ihight  not 
be  intitled  to' make  fuch  an  appiication.«*-MR.  Bear<»' 
CROFT  and  Mr.  Fielding,  contra.  If  there  be  any 
doubt  as  to  the  fedls,  the  Court  will  not  draw  a  conclu- 
fion  from  cohtradiftpry  evidence,  but  will  fend  the  cafi^ 
back  to  be  re-ftated.  But  in  truth  tlicre  is  n6  contra* 
di£lion  at  all.  The  father  makes  the  a0idavit  to  obtain 
the  licence  in  the  ufual  form*  and  does  npt  m^n  to  (ay 
that  his  fon  is  legitimate  or  illegitimate.*  Whathefwore 
in  court  is  unqueiliohably  the  t'ruth.  As  to  the  ob* 
jfdion  to  the  father's  teftimony,  there  was  nothing  in  it- 
Was  it  ever  heard  of  in  an  ejearaent,  that  the  father  w^s 

not 


SETTLEUENT  BY   MARI^^AG?.  87 

not  a  witnefs  becaufc  he  was  bound  to  maintain  his      ^'  >  *• 
child?  The  law  perhaps  may  be  hard  in  this  particular  ^''•'o^'toji. 
ca(e,  but  it  is  de^r,  and  it  makes  the  marriage  void.     But 
a  haftard  may  be  married  by  banns.     His  condition  is 
not  worfc  than  that  of  a  lawful  child  who  has  loft  his 
parents.     If  he  wiibes  to-be  married  by  licence,  he  mull 
apply  to  chancery  for  a  guardian.    The  cafe  of  Rex  v. 
Cortifortb  (a)  was  only  a  rule  for  an  information  ;    it  (a)  2.  Seqpge, 
ftewcd  indeed  the  inclination  of  the  Court,  but  was  ho  ''6^« 
decifion.— WiLLEs,  Juftiec(h).     This  is  a  very  unfa- f^)  ton d 
vourable  cafe.    1  will  confidpr  it  firtl  on  the  faas,  and  MANsrx<|.o 
fecondly  on  the  conftruftion  of  the  marriage  aft.     The  ^**  ^^h 
evidence  for  the  marriage  of  the  father  and  mother  was 
the  affidavit  of  the  father,  and  the  entry  of  the  baptifm^ 
and  of  the  mother's  burial:  then  the  father  is  allowed  to 
contradift  all  this,  and  fwear  that  he  never  was  married. 
As  a  Judge  at  mfiprius^  I  Ihould  have  though^  the  evi-* 
dence  for  the  marriage  preponderatec}^    and  I  doubt 
whether  the  father  be  not  indictable  for  perjury.     I  think 
the  feffions  have  come  to  a  determination  on  th?  faft  of 
the  marriage,  for  they  have  confirmed  thp  order ;  and 
that  is  a  foundation  for  this  Court  to  decide  upon,  with- 
out fending  the  cafe  back.    As  to  the  conftruftion  of  the 
marriage  aft,  it  oushtin  this  cafe  to  be  liberal.     We  arc 
warranted  in  conudering  a  putative  father  as  within  it, 
by  the  cafe  of  Rex  v.  Cornforth^  where  the  expreflion  iq 
the  ftatute  of  Philip  and  Mary  is  iimilar  to  that  in  the 
marriage  aft :  that  too  was  a  criminal  proceeding.     The 
oi^eft  of  the  marriage  aft  was  to  prevent  clandcftine 
marriages  of  minors,  without  the  confent  of  thofe  who 
Ittvc  authority  over  them.     That  purpofe  is  better  an- 
fwered  bv  the  confent  of  a  putative  father  than  of  a 
^ardian  m  chancery. — Ashhurst,  Jujijce.   As  to  the 
h£is  I  Ihall  fay  nothing,  but  1  am  againft  fending  the 
jcafe  back,  becaufe  1  have  no  doubt  as  to  the  law.     The 
afc  of  Rex  V.  C^rnforth  is  ftronger  than  the  prefent,  and 
authorizes  us  in  putting  the  conjlruftion  1  wifh,  as  by 
Ihit  conftruftion  the  purpofe  of  the  aft  is  fatisfied.— 
BuLLER,  Jujitce.    There  is  no  doubt  but  the  feffioiis 
have  returned  evidence  inilead  of  faffs ;  but  if  no  con-r 
ckiion  they  could  have  drawn  jFrom  that  evidence  wouI4 
▼aiy  the  law  upon  this  cafe,  it  is  not  neceflary  to  fend  it 
back.    They  have  however  ibted  enough  to  (hew  what 
0)ey  did  concluide,  viz.  that  there  was  ho  marriage  be- 
tween the  father  and  mother.   As  to  the  Other's  affidavit. 
It  was  made  from  a  roiftake  of  the  law,  and  therefore  nqi 
perjury.    There  is  nothing  in  the  objeftion  to  the  fa« 
{Iter's  te|Uxaoxiy.    Tt^  fiift  then  is,  that  the  fon,  being 

P  4  '      «*^/ 
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Rtx  V.  a  hajlard^  was  married  by  licence^  yAvX^  he  was  under  age^ 
Edmoktok,  'yj\iY^  the  confent  oi\\\%  putative  father.  It  is  not  neccflary 
to  give  a  decifivc  opinion  on  the  conftruftion  of  the 
marriage  aft ;  for  either  this  cafe  is  within  the  aft, 
or  it  is  not.  If  within  it,  there  is  nobody  to  confent  but 
the  putative  father,  and  nobody  elfe  can  be  meant.  If, 
by  a  more  ftrift  conftruftion,  the  aft  is  held  only  to 
extend  to  cafes  where  there  is  a  lawful  father,  then  this 
-cafe  is  not  within  it,  and  no  confent  was  ne^eflary. 
The  cafe  of  Rex  v,  Comforth  is  a  ftrong  authority, 
and  the  form  in  which  it  came  on  does  not  weaken  iti» 
It  was  a  detcrmihatioii  on  the  conftruftion  of  a  ftatute, 
and  therefore  it  made  no  difference  whether  it  was  a  civil 
or  a  criminal  cafe. — The  order  was  confirmed, 

>)l  marriage  be  122.  Rex  v.  Hodnett,  Hilary  Term^  26.  Geo»^»  I.  Ternji 
twccn  two  in- Rep.  56. — By  an  order  of  twp  juftic^,  the  pauper 
/««/j,  celebrated  ^^^^  iW7/trj  and  Jnn  her  infant  daughter  were  removed 

JlocuTe6]ialctJ^^^  ^^^^  P^^i^h  of  Stanton  upon  Hine  Heathy  in  the  county 
•nd  without  the  pr^i?/^^,  to  thc  parilh  of  Hodnett  in  the  faid  county; 
confent  cf  either  and  on  an  appeal  to  the  feilions  the  ordpr  was  confirmed, 
parents  or  guar- fufjj^f^  to  the  opinion  of  the  court  of  King's  Bench  oxi 
^•""^•^' *'^^^  an  illegitimate  child, 

t*.  3 3/ although  was  born  in  the  parilh  oi  Hodnett.  On  the  loth  of 
both  the  iizxK\t%  January  1782,  fhe  being  then  vjnder  twenty-one  years  of 
are  iiUptimate :  y^gQ^  y;^.^  married  to  Richard  Teecc^  who  was  born  in  thc 

and  no  fettle  -^  ^f  Stanton  upon  Hinc  Heathy  and  who  was  alfo 
ment    can     be » ,  ,  ^  r  1    •  1 1     •  • 

gained  under  it.  ^"<^'^  under  twenty-onc  years  of  age,  and  Ulegitnnatc, 
as  appeared  by  the  fcveral  regillers  of  their  baptifm, 
and  the  evidence  of  thc  mother  of  the  faid  A'lary  Afiies. 
Thc  putative  father  of  Richard  Teece  died  in  1779, 
r.nd  his  nivother  died  in  1764.  The  putative  father  of 
Afary  AJiks  died  fcveral  years  previous  to  her  mi^friage  ; 
and  her  mother  in  the  year  1772  married  Richard  L&we'^ 
who,  as  well  as  his  wife,  is  ftill  living.  Neither  ^/V/j>tfr^ 
Teece  the  hnfband  nor  M.iry  .Miles  the  wife  had  eyerany 
guardian  or  guardians  appointed  for  either  of  them, 
nor  was  any  Cf>iifcnt  given  to  their  marriage  by  any  perfou' 
acting  in  that  chairaftcr,  or  by  the  parent  or  parents  oii 
cither  fide^  No  witnclfcs  appeared  on  procuring  tht 
licence  from  the  furrogate,  depofingto  the  confent  of  the 
parents  or  guardians  on  either  fide  having  bc;en  obtained, 
or  that  the  parties  to  be  married  were  of  the  age  of  confent  • 
but  thc  perfon  who  applied  for  a  licence,  being  the  faid 
Richard  Teece'^fwovt  thit  the  parties  were  both  of  age. — 
The  queftion  for  the  opinion  of  the  Court  turns  on  the 
Validity  of  this  marriage. — Leicester,  in  fupport  of  tlie 
order,  maintained,  that  the  marriage  aft>  26.  GVe*  i?.c.  ^3. 
■  '  '  •  •  '  extended 
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extended  to  illegitimate  children ;  for  they  were  within  the      ri,  ^, 
mifchief  intended  to  be  remedied  by  the  aft,  which  was    Hoomktt. 
paired  for  the  purpofe  of  prevent  ngclandeftine  marriages  ; 
and  if  fo,  the  marriage  was  void  to  all  intents  and  purpofe^ 
whatever  (fea.  ii.)[q).     If  Qne  part  qf  tliis  aft  extended ^^^^  p,"^^' ^^ 
to  illegitimate  cliildren,  the  whole  did.    By  the  i6th 
fcAion  {h .,  perfons  convicted  of  making  a  fallc  entry  of  a  (4)  Anc^pait 
marriage  in  the  rcgifter  book,  or  of  forging  fuch  entry^  Vt  P*«  9*- 
were  guilty  of  feli>ny  ;  but  it  could  not  hz  contended, 
that  it  wQuld  not  be  felony  to  make  a  falfc  entry  in  the 
rcgifter  of  ^  marriage,   wherp  one  of  the  parties  was 
illegitimate.     That  this  aft  being  a  general  one  extended 
Jo  all  perfons,  unlefsthbfe  who  were  particularly  excepted; 
as  in  the  1 7th  feftion  (f ),  which  excepted  the  royal  family,  («)  Ante,  pasQ 
and  the  18th  (d)^  where  there  was  a  further  exception,  as  to  7>»  P>«  99- 
Jews,  Quakers,  and  marriages  out  of  the  kingdom.  So  that  (0  Ante,  pafc 
It  was  clear, that  \yherever  die  Legiflaturc  intended  to  make  ^''  ^  *  '^^ 
exceptions  to  the  general  law,  they  had  exprefly  done  it ; 
there  was  not  therefore  any  pretence  for  faying,  that  illegi- 
timate children  were  not  included  intheaft.  Theonly  rea- 
fon  which  could  be  fuggefted  for  fuch  i  fuppofition  was 
founded  on  ^le  old  niaxim,  that  abaftard  is  nuU'tus  fiHus : 
but  in  poir^t  of  law  that  maxim  was  not  universally  true  ; 
forifitwei^,  abaftard  might  marry  his  own  another,  which 
could  never beallowed(^).  The  only  way  iq  which  it  was  g*g;  'Haines «?' 
true  was,  that  a  baftard  had  no  inheritable  blood,  Co.  Lit.  jeffett; 
123.  where  it  was  faid,  that  a  baftard  is  quaJinuUlus  fiUus^ 
beoiufe  he  cannot  inherit,   i.  HL  Com,  459.  confirmed 
the  fame  pofition.     A  father  has  a  right  to  take  his 
illegitimate  child  out  of  the  parifb  (/).     But  at  all  events  (^  ^  V  ^^V^* 
thefc  parties  might  have  applied  to  the  court  of  chancery  J^J-^^  ^^ 
to  have  had   guardians  appointed  for  the  purpofc  of  Ante,  yol.  i. 
confcnting  to  the  niarriage,  as  was  the  ufual  praftice  of  page  432,  pL 
that  court.     He  then  cited  Rex  v.  Inhabitants  of  Edmonton  57$- 
in  tliis  court  (r),  where  the  principal  qucftion  was,  !' ^*""";  V^ 

iiM     1  t     .i^^t    1  -11      1  *  ••  I    ^*  1    *«  r  > Sherman » Cafe* 

Whether  a  baftard  child  who  married  with  the  content  of ,,  uurn,  199, 
the  putative  father  was  legally  married  ?  It  was  contended  3.  Burn,  365. 
fhcrc,  againft  the  marriage,  that  the  putative  father  was  Ante,  page  %$* 
iiotfucb  an  one  as  was  meant  by  the  aft  of  parliament;  P**  ***• 
but  the  Court  were  ofa  different  opinion. — Mr.  Justice  (|:)  Eaft.  2^ 
WiLLEs  there   faid,   that  the   aft  of  tlie  26.  Geo.  2.  ^^^^-S- 
pn  which  the  qucftion  turned,  ought  to  have  a  liberal 
conftruftion  j  and  that  tlie  word  lawful  (as  annexed  to 
children)    was    not    in    the  a£\. — Ashhurst,  Jujlice^ 
thought  the  words  of  the  aft  were  complied  with. — 
And   BuLLER,    Jujiicey   relied  chiefly   on  the  cafe  of 
-R'*  V.  Comforth  (*),  where  it  was  held,  that  an  illegiti-  (4)  ^,  stri. 
fate  child  was  within  the  ftatutc4.  &  5.  Ph.  t^M.  c.  8. 1161, ;  and 

— PlOMER  *nw»  vol- ••  P«8« 
495ipl.53^. 
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Rit  V.      — Flomer  on  the  fame  fido  was  flopped  bjr  the  Court, 
OI.HETT.    ^Ijq  dcfircd  to  hear  the  argument  r.f«if/rii.— Bearcroft 
and  Syer,  in  fupport  of  Sic  rule,  infilled,  that  this  was 
tlie  firft  time  that  the  qucftion  had  come  direftly  before 
( *>  Ante,  ^gc  the  Court  ;  for  in  the  cafe  of  Rex  v.  EJmoniM  (a),  the 
>  ^  ?*'•      marriage  was  had  witji  tbeconfent  of  the  putative  fiither. 
And  Mr.  Justice  Buller  exprefly  faid»  *<  that  it  was 
*'  unncccflary  to  decide^  whether  a  putative  father  was 
•*  within  the  aft  or  not,  for  taking  it  either  way  thcL 
•*  marriage  was  good  ;  for  if  the  confent  of  the  putative 
**  father  was  neceilarVy  it  had  been  obtained  ;  if  it  was 
*^  not  neccfTarVy  then  the  marriage  was  good  without  :** 
^hat  the  maxim  of  a  baftard's  being  jfir//iir^^'wj  extended 
to  this,  that  in  fuch  cafes  the  relation  of  a  fiither  and  child 
did  not  cxifl  in  law  :  that  the|re  was  a  further  reafon  for 
fuppofing,  that  the  ponfent  of  a  putative  fiither  ¥ras  not 
within  the  provisions  of  the  aft  of  the  26.G#o.  a.c.  33.35  it 
makes  no  exprcfs  mention  of  it ;  for  tlie  18.  Eliz.  c.  3. 
(#1  Ante,        f;  2.  (If)^  and  the  13.  and  14.  Car.  i.e.  12.  f.  19.  fc),  have 
3*3  •*p[*^        the  words  "  reputed  father''  and  '^  fmtative  father  ;*'  which 
/*)  Ante    *     flicwed,  that  wherever  the  Lcgiflature  meant  to  fpeak  of 
ioi.  i.  page       illegitimate  fathcrt,  they  had  made  exprefs  mpittipa  qf 
^4,  pi.  4S4.    them  :  that  this  aft  was  in  reilraint  of  the  natyral  liberty 
of  the  fubjeft,  and  of  the  common  law,  which  exilied 
bctbre  the  pafling  of  tliat  aft.    It  was  a  facrcd  principle, 
not  to  extend  by  conftrpftion  aiiy  law  which  rcftrained 
natural  liberty.  "  The  policy  of  this  law  had  always  been 
inuch  doubted,  for  it  operated  in  reftraint  of  marriage, 
and  fo  far  in  reftraint  of  population  :  that  the  parents 
fpokcn  of  in  the  aft  coijld  only  allude  to  l^itimate  ones  ; 
i4^  Ante,  page  for  the  I  ith  fqftion  Id)  ifaid,  that  the  marriages  of  minor; 
•♦'  pi.  53.       ^unlcfs  by  banns)  fhould  be  had  wjth  the  confent  of  tli^ 
taihcr  ;  or,  if  dead,  of  the  guardian  lawfully  apjpointed  ; 
or  incafc  there  be  no  fuch  guardian,  then  of  the  mother; 
or  laftly,  of  a  guardian  appointed  by  the  court  of  chancery. 
]But  the  guardian,  which  the  aft  nUerpofcd  between  the 
father   and  the  mother,  did  not  cxift  in  the  cafe  of 
illegitimate  children  ;  for  no  one  but  a  lefi;itimate  father 
could  appoint  fuch  a  guardian.    By  the  3d  feftion  of  tlie 
f#}  ADfc,  page  jQ  (^,)^  parents  might  dillent  to  the  publication  of  banns, 
K»pU  85.       ^^^  prevent  the  marriage;  now  the  parents  fpoken  of 
in  that  feftion  were  of  tlie  fame'kind  as  thofe  mentioned 
in  the  other  part^  of  the  aft  ;  but  it  could  not  be  con- 
tended, that  a  putative  father  could  come  into  a  church, 
and  prohibit  the  publication  of  fuch  banns,  for  that 
would   be  to  fubjeft  hfmfelf  to  ecclefiaftical  cenfures. 
Scfides,  part  of  this  aft  created  a  new  felony,  and  therefore 
Ijught  not  to  be  extended  by  conftruftion  ;  and  yet  if 
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Ac  Cotirt  fhonld  introduce  a  number  pf  new  pbjefts  pn      T^^v. 
whom  the  fiatote  was  to  operate,  it  would  extend  the    Hopi»*tt, 
felony,  contrary  to  the  general  rule  in  fuch  cafes.   As  to 
the  cafe  cited  from  Lord  Raymond  {a)  y  it  did  not  appear  to  W  Haines  tr. 
have  been  determined ;  and  the  cafe  of  Rex  v.  Cornforth  {h)  |l*^*"i  J'  ^ 
Was  not  applicnbie  he^.     Tliat  was  5:xprcfly  detcrmincfl    *^* 
on  t*»e  3d  fedion  of  the  aft,  in  order  to  avoid  this  very  (*)  ^^^^ 
queftion  ;  for  though  the  firft  two  'fc^^ions  of  the  ftatutc ';°':  *' p*^^ 
ff.&  5.  Ph.  V.  A'L-  c.  8.  did  not  extend  to  illegitimate     ^       ^ 
parents,  the '3d  fe^ion  (c)  feemed  to  have  been  framed  (0  Ante, 
pxprcfly  for  the  purpofe  of  avoiding  any  diftinaion  ^*>*'  *•  PV 
between  legitjm'ate  and  illegitimate  parents ;  for  it  has  ^  • 
thefe  words,  ^^  out  of  the  pol{effion  and  ;igainft  tlie  will 
"  of  the  father  or  mother  of  fucU  child,  oir  out  of 
!*  9rfrom  the  fojfijlion  and,  agjtnft  the  wUl  of  fuch  per/on  or 
'*  pnfws  as  tbih  Jhall  happen  to  have  by  any  Uwful  way^ 
^  or  means   the  onfTf  teipinrj  education^  or   governance^ 
^  of  any  fuch  maiden  or  woman  child.'*    That  it  had 
|)ccn  determined  (d)  that  a  putative  father  was  not  within  W  *•  BuW. 
the  meaning  of  the  43.  Eiiz.  c.'a.  f.  7.  which  obliges  344*  »>««  t* 
parentt  and  children,   &c.    tp    relieve    each    other. —  ^^  ^^  j^ 
toED  Mas  $ri^hi}f  Chief  Jujlice.    Before  this  act  of  page  3 17/ pi 
{Parliament  pa^,  by  the  laws  then  in  being,  if  a  man  an^  395. 
woman  made  a  contract  in  vnyztc  per  verba  de  prafenti^ 
and  kept  it  a  fecret,  and  ^uterwaros  there  was  a  public 
marris^e  folemnized  by  either  of  them,  apd  iflue  born  of 
that  marriage,  neverthelefs  the  private  contraft  took  place 
of  the'  fubfequent    marriage,   becaufe  the  canon   law 
compelled  a  ftri£t  obfe|yance  of  thefe  contra£ls,  and  de- 
creed tliem  to  be  folemnized  in  the  face  of  the  church  {e).  (*^  ^  ^•• 
I'hercforc  clandefline  marriages  were  fo  far  to  be  fure,t|JJ^J  '  .* 
frofficab/e\  but  they  were  contrary  to  law  (/) .   The  law  of 
fi^/cm^ executed  by  the  ccclcfiaftical  courts  prohibited  it,  (/  )  Seeame^ 
?nd  made  it  unlawful  to  marry  any  perfon  in  private  ;^^^  ''^' 
fo  that  no  clergyman  of  reputation  dared  to  marry  any 
perfons    without    either    Rtence   or   banns.       If   they 
ttarried  with  licence,  there  was  an  oath  that  the  parties 
^tit  of  age,  or,  if  under  age,  that  they  had  the  confent 
pf  parents  or  guardians. '  If  by  banns,  it  was  no  objeAion 
to  the  marriage  that  the  parties  were  under  age.     All 
whcr  marriages  wece  illegal,  but  not  being  vacated,  they 
ftill  went  on.     Therefore  this  aft  was  pafled  in  order  to 
prevent  thefe  illegal  practices,  which  were  become  foi 
vwy  enormotis,  that  places  were  fct  apart  in  the  Fleeiy 
and  other  prifons  for  tlic  purpofe  of  pelebrating  clari- 
^ine  marriages.  The  court  of  chancery,  on  the  ground 
of  its  illegality,  made  it  a  contempt  of  the  court  to  marry 
)Qe  of  its  wards  in  this  manner.    They  committed  tho 
•   •  "  '  •  offendcrt 


'i 


Rfx  V.      offenders  to  prifon  ;  but  th^t  mode  of  punifhment  was 
HC3NBTT,    found   ridiculous   and  ineffectual.     Then  this  aflt  was 
introduced  to  remedy  the  mifchief,  and  infa£l  only  made 
that  Icfs  prafticahle  which  was  before  illegal.     So  that  I 
cannot  go  into  arguments  on  the  impolicy  of  the  law ; 
and  if  1  could,  it  would  be  fufficient  to  fay,  tliat  fcverai 
attempts  have  been  made  to  repeal  tliislaw  in  parliament, 
all  of  which  have  proved  incffcftual.     Then  the cjuefliou 
is.  What  is  the  law  ?  The  meaning  of  the  aft  is^  that 
where  there  is  the  coi>fent  of  a  father  or  guardian  law- 
fully appointed^  or  of  a  mother,  pr  guardian  appoime4 
by  the  court  of  chancery,  the  marnage  fliall  be  valid  ; 
but  here  tjicre  was  no  confentby  any  one;  confequently, 
in  my  orrinion,  it  is  void  by  the  marriage  ad.     There  is 
r,o  reafon  to  except  illegitimate  children,  for  tlicy  arc 
witliin  the  mifchiefs  intended  to  be  remedied  by  the  aft.— 
AsHHURST,   Jujffcc.    There    is    no   inconvenience   la 
putting  this  conflruftion  upon  t|ie  aft  ;  for  perfons  in 
this  fituation  may  marry  by  banns.— Buller,  Juji'tce, 
1  agree  with  V[^.  Bearcroft,  that  this  is  tlie  firft  time 
that  this  queftion  has  come  direftly  before  the  Court ;  for 
(«)  Anfe,  pagcii"^  ^(^x  v*  Edmonton  (a)  it  was  not  neceffary  to  decide  it. 
i^  !»'•  «ai-      And  though  my  brothers  Willes and  Ashhurst  gave 
a  direft  opinion  on  the  aft,  1  went  on  the  other  ground. 
Now  the  ohjeftion  to  the  order  of  feffions,  and  infupport 
4^f  this  marriage  is,  that  if  the  Court  (hould  determine 
that  a  baft^ird  is  within  the  aft  of  parliament,  we  fhall  by 
<jonftraftiqn  multiply  the  number  of  felonies  ;  but  that 
is  not  the  cafe.*  There  arc  but  two  claufc5  which  create  fe- 
ik)  4utc,  page  Ionics  :  the  firfl  is  the  8th  feftion  (^},  by  vyhich,  "  If  any 
es,  pi.  9P.        it  perfon  fhall  folemnize  matrimony  ii^  any  other  place 
*'  than  a  church  or  public  chapel  where  b^nns  have  bee i> 
f'  ufually  publifhed,  unlefs  by  fpecial  licence  from  the 
**  ^scXxhxiho'p  oi  Canterbury^  or  fliall  folemnjze  matrimony 
.    ^*  without  publication  of  banns,  unlefs  licence  of  mar- 
*■*  riage  be  firft  had  and  obtained  from  fomc  perfon  or 
perfons  having  authority  to  grant  the  fame,  every 
perfon  knowingly  and  wilfully  fo  offending,  ai^d  being 
lawfully  convifted   thereof,  fhall  be  adjudged  to  be 
•*  guilty  of  felony  "    Now  it  cannot  he  material  on  aii 
indiftment  for  fuch  an  offence,  what  the  condition  of  the 
parties   was,  nor  can   you  enquire  into    it  ;  it   is   the 
fatf  of  celebrating  the  mr*n'iag€  yndcr  fuch  circumftancca 
which  conftitutcs  the  felony.     Again    by   tlie  i6th  fec- 
(r^  Amc,  nage  tion  [c\^  "  If  any  perfon  fhall  knowingly  and  wilfully  in- 
7j,  xA.  98.        **  fert  or  caufc  to  be  infertcd  in  the  regifter  book  of  fuch 
*<  parifti,  ^c.  any  falfc  entry  of  any   matter  or  thine 
*•  relating  to  any  marriage,  or  falfely  make>  alter,  forge^ 

V  or 
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**  or  counterfeit,  or  caufc  or  procure  to  be  falfely  made, 
«*  Scanyfuch  entry  in  i'ucli  re^i1ler,^c.  or  faHely  make 
"  or  procure  to  be  made,  &c.  any  fach  licence  ot'marriage, 
"  &c.  or  wijfullv  dertroy  any  fuch  regifter  of  marriage, 
*'  &c.  the  fame  rfiall  be  guilty  of  felony."  It  makes  no 
difference  in  fuch  a  crime,  whether  the  parties  were 
baftards  or  not,  becaufe  the  fad  of  forcing  an  entry  or 
licence,  or  of  deftroying  a  regifter,  is  iUll  the  fame. 
It  is  not  true,  that  the  Court,  in  the  expofition  of  penal 
ftatiites,  are  to  narrow  the  conftruftion.  We  arc  to  look 
to  tlie  words  in  the  firft  inllancc,  and,  where  they  are 
plain,  we  are  to  decide  on  them:  if  they  are  doubtful, 
we  arc  then  to  have  recourfe  to  the  lubjeft  matter  ; 
but  at  all  events  it  is  only  a  fecondary  rule.  Now  thefc 
words  are  very  general.  The  aft  fpeaks  of  all  perfons, 
except  under  particular  circumftances.  Then,  does  tliis 
come  witliin  any  of  thefe  exceptions?  If  it  does  not, 
it  falls  under  the  general  regulations  eftablilhcd  by  the 
a£l. — Both  orders  confirmed. 


Ill-  Of  THE  ^i?JL*  s  fettkmcnt  In  right  of  the  husband. 

123.  Jppotens  V.  DinifxclU  Eajler   Term,  ll.  TVilL   3.  The   lntflMR«ri 
MS^. — A  fingle   woman   being   legally  fettled   in  the  f«="i«mcnt,  if 
parifh  of  Dunfwelt^  in  the  county  of  Dcvoriy  came  into  the  ^^^"^^l-^l 
pari(h  of  yfppctens^  and  there  married  a  ftrolling  player,  communicwl 
who  upon  his  death-bed  declared,  that  he  was  horn  in  tlie  to  the  wife 
parifh  of  fVincanton,     The  woman  was  removed,  by  an  5  c.  Sett.  « 
order  of  two  juft ices,  from  Appotens  to  DurfMcll^  the  place  Rem.  66. 
other  maiden  fettlcment. — Mr.  Fortescue  obicfte.l  to^.  c.  3.  Bum, 
this  order,  that  the  woman's  fettleinent  was  in  tlie  placer^*  4- 

where  her  hulband  was  born.—THE  Court.    Although  ci.r'ss'.* 

the  hufband  may  be  fettled  in  the  pariih  of  IVlncantoi:^ 

yet  the  wife  cannot  be  faid  to  be  laft  legally  fettled  there, 

according  to  the  ftatute  13.  &c  14.  Car,  2.  c.  12.  fhe  never 

having  been  at  that  place  (^/),  and  therefore  could  not  live  (*»)  ^"^  f«  »•»« 

with  him  forty  days  unremoveahle  as  part  of  his  family  :  ^©^owmg  Co**:. 

foif  a  man  has  aneftate  in  a  parifti,  and  do  not  live  there, 

be  cannot  be  fent  there;  but  if  he  had  lived  there  forty 

days,  he  would  have  been  fettled  there. — But  tlie  order 

was  quaflicd,  becaufe  it  did  not  ftate  that  the  hulband 

was  dead. 

124.  Rex    V.    Plncehortofiy    Mch,    Term,   3.    Geo.  :^  - 1^^^^^^^!^ 
I.  SeJf.Caf,  III. — It  was  agreed  in  this  cafe,  that  a  wife  ^^.^^^*^  ^^^^^^ 
M  to  be  font  to  her  hufband's  fcttlement,  though   flic  ment,  though 
'icvcr  lired  with  him  there.  Ae  never  liv^^ 

125.   St.  ^»crc. 


Awidowihail  ^25.  St.  Giles  V.  Evi^/tey;  Hilafy  Term^  10.  Go.   f. 

^l!"!!?^!  2    S^/.  CW;   iiS.— /Sr.  t.  was  Born  in  the  pirifli  of 

S'il!^l  ^^'  ^'^''^  ^"^  ^^.  '^^^rf^'  apprtntite  for  fcv^n  years  in 

though  ihe  ^'^^fl^i  wlierc  be  fcrvcd  two  years  ; .  but  his  maiter 

iMver  wu  it  failing  ill  hi§  cit-cumlhinceSy  he  removed  bsick  to  $/.  G//W, 

the  piMse  in  where  he  married,  had  three  children,  told  died.     The 

Uflic^hatTS  ^^^^  ^^^  ^^^  *^  children  werfc  removed,  by  an  onfer 

gainoJ  anew  *^f  ^°  juftices,  from  St.  Giles  16  Evtrfley.^^MK.  kEEVjg. 

fettieirftic  The  wife' cannot  dike  the  benefit  of  her  husband's  nght 

herfeu.  t>f  fettlemetit  after  his  d^ath,  as  (he    had  iiot  ti^en  anj^ 

S.  c.  ».  Ld.  advantage  of  it  irt  hi§  life-timej  biit  had  waived  it,  and 

Aay.  ijja*  fixed  in  another  place; — Eyrb  and  FoRTfescuE,  Juftkesr 

s.  c.  I.  Stra.  The  wife  and  children  rauft  fc  lent  to  the  laft  legal 

s^c  8.  Mod  fc^tls"^^'^^  of  the  hulband  artd  fsither  ;  for  his  fcttlement 

,^^"  '       '  is  their  fettlemcnt;  and  ^V/;&  makes  no  fcttletnent  but  iri 

Fort.  320.  the  cafe  of  a  bafturdy  who  is  not  cohfidered  as  a  child  of 

Andr.  350.  any,  and  is  therefore  a  vagrant,  and  can  g;ain  nO  fettlenfeilt 
but  by  birth.-— The  order  was  cdnfirined. 

• 

The  fetikmcfit  126.  Rex  V.  Aythorp  RooJingi  Mich.  Terrhy  36.  Geoi  7^ 
©f  lilt tioft>and   5^,.^.    s.C.  412. — ff^fliim  G/7/rj  the  pauper's  hu£band 

ThrgU^y  the  wa^  legaiiy  fettled  at  /^A/,.  Z?..^;^,  from  whicTi  placed 
wifc*i  rcfidcnce  he  wcntawayianddererted  his  wife  and  Children .  T^e 
of  forty  day*  wire  Icft  ff^ite  Reading ^  and  went,  with  her  ^hildrens 
upon  hUowii  and  lived  forty  days  without  her  hufband,  in  a  copyhold 
*tlm  "  f^^  tenement  of  her  hufband's  own  at  Aythorp  Roodinr.  Lc- 
aiThoueh  Oic  g^^  iiotice  to  depart  from  this  tenemerit  wis  given  to  her 
cannot  be  withiii  tlie  forty  days  by  the  p^rifh-officers  of  yfytborp 

removed  from  Roodin(^\  which  (he  ftot  doing,  twojuuices  removed  her 
fuwh  eftste,  fxnm  thence  to  the  parifli  of  IVhiie  koodingi  as  i  pcrfori 
^"  aft«ic"°^  likely  to  become  chargeable. —The  CoiTRT  were  unani- 
ment  ftparaic  moully  of  opinion,  that  although  the  wife  cpuld  riot  gain 
anddiftina  a  fcttlcmcnt  for  her  hulband  by  refiding  foity  days  upon 
fromherRuf-     j^j^  Q^r,^  cftaic,  vct  that  Ihc  was  ifremoveable  froni  the 

^v^trc!''^ '^' P^^P^^^y  of  her' hufband  upon  being  only  likely  to 
become  chargeable ;  for  Ihc  had  a  natural,  or  at  Icaft  t 
matrimonial,  right  to  go  to  her  hufband's  eftate  ;  and  aS 
tliere  doc^  not  appear  to  be  any  diflent  of  her  hufbandg 
it  (hall  be  prcfumcd  tliat  he  confented* 

IV.  Of  the  w]fe^ s  fcttliment  tti  hir  own  right. 

If  awcman  jjy.  J>cg,  v.   JV\ijhorou^h  Green,  Mich.  Term^  12.  jfftn* 

marry  a  wi.  p^j       240.— The    Older  of  two  jufticcs    recites,  that 

Mi3ff«   WOO   llaS  11*  1  1  It 

n«t  Rained  a  whereas  complaint  nas  been  made  unto  us,  by  tho 
fcttlement  in     churcuwurceiis  and  ovcrfeers  of  the  poor  of  the  pariOi 

Knglund^  anU 

bewonit;  cuigeabley  ihe  and  ber  children  fliajl  be  removed  to  the  place  of  her  maiden 

fettltment. 

•f 
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^iDwtsford^  that  Jinne  tljc  wife  of  Archibald  Phyfr^  witli  ^^^  »• 
H^Mf^  her  fon,  aged  thrcc^xars  old,  is  come  into  the  faid  ^'c^cS!''* 
pariin  of  Dtmsford^  and  is  likely  to  become  cliargeable 
to  the  (aid  parifh  of  Duns/ord;  and  tliat  the  faid  //r- 
MiaU  Player  is  a  Scotchman^  not  having  any  legal 
fettiement  in  Great  Britain  \  which  complaint  wc  do 
adjudge  to  be  true;  we  do  adjudge  the  faid  jlnne^  with 
her  laid  child,  to  be  likely  to  be  chargeable  to  tlie  faid 
pariih  of  Dunsfoi  d  ;  wedo#1fo  adjudge  the  place  of  their 
laft  Iqpd  fettiement  to  be  at  IVUfborough  Green  ;  and  there- 
fore order,  tl»t  they  remove  her  and  her  child  thither, 
as  being  Anne's  fettiement  before  her  marriage. — Am 
EXCEPTION  was  taken  to  this  order,  that  the  pauper  was 
a  married  woman,  and  by  her  marriage  (he  ought  to  be 
iettled  where  her  hufband  v^as  ;  and  therefore  this  order 
cannot  be  right.  For  if  the  juftices  may  fend  away  a 
wife,  it  is  making  a  divorce  between  hulband  and  wife ; 
and  if  he  is  ei  Scotchman^  they  ought  to  (end  her,  as  part 
of  his  family,  to  the  bordering  counties  of  Scotland^  ac- 
cording to'  the  ftatute  39.  EUz.  c  4.  f.  6. — The  Court 
held,  that  although  fhe  was  a  married  woman,  yet  if  her 
hoiband  bad  no  fettiement,  fhe  could  not  gain  any  other 
fettfement  than  fhe  bad  before  marriage:  and  as  for  di* 
Torce,  it  was  none ;  for  the  hufband  might  come  to  her 
as  well  at  ffVJboraugh  Green  as  at  Dunsford ;  and  as  to  the 
Imfband,  nothing  in  tlie  order  appears  as  to  him,  whether 
in  England  or  not:  fb  the  order  was  by  the  whole 
Court  confirmed. 

128.  Appotcns  V*  Dwifwell^    AllcL  Term^   i.  Geo,   j ,  ^f  the  hvlhrrd 
I.  Seff.  Caj:  io.'-On  a  motion  to  quafh  an  order  of  re-  ^^"^  "li*"''-^?'* 
rawal,  it  appeared  that  a  woman  had  married  a  ftrolling  l^^I'J^n,^',',; 
uayer,  who  afterwards  left  her  upon  the  pariih  ;  and  not  owti  right  is  tk* 
oeiog  able  to  difcover  the  laft  place  of  her  hufband'f»  fct*  netingui/hed  bf 
tkment,  two  juftices  removed  her  to  the  parifli  of  Ap-  ^^^  coverture 
f9ten$t  where  fhe  was  laft  legally  fettled  previous  to  her  j^^*  Cafwof 
marriage.  Theoounfcl  for  the  relpondcnts  relied  upon  the       '    '* 
cafe  oi  Dunsfolev.  JValhroughgrcen  (ti),  where  an  order  was  ^"^  '•  SdT.  dC 
made  for  removing  Alary  Campbell  the  wife  of  a  Scotchman  pageSo^i- *T^ 
in  the  fervice  of  C^een  Anne  to  the  place  where  fhe  was  •  ^  •  >*• 

fetded  previous  to  her  marriage,  her  hufband  not  having 
gained  any  fettiement  forhimfelf  in  England »  But  on 
the  other  fide  it  was  contended,  that  that  cafe  is  mate- 
rially difierent  from  the  prefont  cafe ;  for  that  a  man  bora 
•ut  of  £ff^Ai;r^  can  have  no  natural  fettiement  here,  and 
therefore  an  acquired  fettiement  muft  be  fhewn  ;  but  that 
the  hufband  of  the  prefent  pauper  was  a  native  of  Bn^- 
&«/,  aod  thertfore  muft  be  prefumed  to  have  a  fettiement 

ftme- 
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Aptotikiv.  fomcwhcre  within  the  kingdom. — The  Chief  Jusfic]^.  ' 
DuKKftwkLL.  jj  ^^g  ^,  ^  appear  here,  but  that  the  wife  is  fent  from  her 
hufband  ;  if  it  had  been  faid  that  the  hufl)and  was  dead, 
and  that  no  fettlement  did  appear,  I  fhould  think  the 
order  good.  Belides,  if  a  Svoman  marry  a  man  who  has 
a  fettlement  and  never  ufed  it,  and  flic  never  was  there, 
fhe  cannor  be  faid  to  be  lall  legally  fettled  there :  for  the 
a£t  requires  forty  days  reiidcnce :  fo  if  a  man  has  an  ef- 
tate  in  a  parilh  and  do  not*  live  there,  he  cannot  be 
fent  there;  but  if  he  had  lived  there  forty  days  he  had 
been  fettled  there. — Quaflied; 

The  wifle'jfct.  jjg^  Marjion  v.  Hanwayi  Triniiy  Termt  i.  Ge9,  i.  For- 
I'T?!."-^"^'  tef.  Hep.  21J.— liy  l^AKKER,  Chief  Ji{/iice.  Where  a 
tiic  coverture,  woman  has  a  lettlcmcnt  and  marnes,  her  fettlement  15 
S.C.  19.  Viner,  gone  and  fufpended,  at  leaft  if  her  hufband  has  a  fettle- 
410-  ment ;   but  if  he  has  none,  then  Ihe  retains  that  of  her 

own. 

Awommwho  jjo.  5*.  Cilcz\  i\  St.  Afarrarct^s^  tf^ejimtnftei\  Eqfter 
niarricsaman     y-  ^^  q^^    j      ,     ^^jT    Q,f,,     104.— Sarab   ElkrhgtOHi 

without  a  Ictllr-    ^.        ,        .  .        .       i\^y     -^     \  -      v.  •    u- 

ment  docs  not  ^^^^^  having  gained  a  fettlement  in  her  own  right,  mar- 
lofc  her  own  on  ricd  ail  hijhman  who  had  not  gained  any  fettlement  in 
his  death.  England.  'I'lic  qucftion  was,  Whether,  on  her  becoming 

chargeable,  ihe  ihall  not  fo  far  partake  of  the  circum- 

ftances  of  her  hufband  as  to  lofc  her  former  fettlement  ? 

for  it'lhc  doth  not  partake  of  the  fate  of  her  hufband,  it 
{a\  Ante  page  ^^'^^^  caufc  a  divorcc.  On  the  other  fide  the  cafes  of  Rex 
3^,  pl.  9S'  ^'*  ^^^^lfi^^'f'ffgH^'^<''^i  (^)  3"d  Mar/ion  <vi  Hanway  (h)  wcrd 
and  pasc  94,  cited,  and  that  in  this  cale  the  man  was  dead,  fo  that  it 
pL  127.  can  caufc  no  fcparation. — The  Court  feemed  to  think 

(i)  Ante.  pag.cthat  the  fettlement  is  revived,  Ixring  only  id  fufpence  du- 
96,  pJ.  119.       ring  the  life  of  the  hufband ;  and  in  Hilary  Tcrniy  3.  Gro.  I- 

it  was  adjudged  that  llie  fhould  be  fent  to  her  fettlement 

before  marriage. 

Th:  wifs^s  fet.        131.  ShadivcU  vi    Si.    'John^   fV^^ppifig^    Trinity  Tirrfttf 

ikmcnt  does      g.  G',-^.  i.  ^^'nc/r.  307.—  One  Ridley^  a  vagrant,  having  nor 

"hed'^T'lh     f'^^tJ^"'^^"^  married  a  woman  who  had  a  fcttlemfcnt  ill 

hqibandl^        5/.  John\\^  ^f'^^^pp'mg^  and  had  four  children  by  her,  boril 

in  Stepney, — A: id  it  was  held,  that  the  chilnren  were  not 

fettled  in  the  place  where  they  were  bofn,  but  where  the 

wife  had  a  fettlemcn»: ;  but  that  this  was  fufpended  du« 

ring  the  coverture,  and  revived  again  upon  tlie  death  of 

her  huiband. 

132.  Rex 


*  •  « 

1^2.  Rix  V.    dlJiniftonlfi  Hilary  Term^   12.   Geo.   i .  The  wifo'i  ftt- 
5<rtf.  683.-11  was  ftatedi  that  a  fingle  woman  fettled  21^  Jjj^^' Jj^"'*^ 
C^bidlngftant  was  married  to  a  man  who  is  fince  dead,  but^^*^fhcrhuf- 
his  fettlement  did  not  appear.— Et  per  Curiam^     HertMtfid  if  his  fee. 
rettleitientf  before  marriage  {lands;  tieaieDt  cannot 

be  difcovcrcd. 

133.  Rex^.  Weftnhams  Hilary  Term,  ii;  Geo.  i.  Edi- ^•^•^'**'y'*^^- 
TOK^s  iWSS.— Two  jufticcs  remove  Elizabeth  Pintbeon'^'^''^'''*^' 
and  her  child  of  rtiiie  years  old  from  the  parifli  of  Chid-  wh^'j^rapl 
d'in^ton  to  the  parifli  ot  JVefterham  in  the  cdcinty  of  Kent i  pears  that  the 
as  to  the  place  of  the  mother's  fettlement  previous  to  huftMnd*s  fet- 
tier  marriage.    The  feflio ns  on  appeal  qualh  the  order  of  «*«"«"^  cannot 
the  two  juftices.  and  ftate  fpe^iallv,  tliat    "  It  appeared  *^  ^"^'''"*^ 
*"  by  the  teftimony  of  Elizabeth  Pincheon,  tliat  the  faid  Sec  S.  C.  Fokjr» 
*'  Eiizabttb  Pincbeon  was,  at  the  time  of  the  faid  or-  »**•    ^^^* 
•*  dcr  made,  a  married  woman ;  and  that  her  huiband  ^^  ^**^^'  ^'* 
*'  was  one  Thomai  Pincbeon  who  was  born  in  IViUJhire^ 
*'  bat  in  what  place  or  parifh  he  Iiad  a  fettlement  he  ne- 
*-  vcr  informecl  her,  nor  doth  flie  kjiow ;  but  that  he  is 
**  run  away  and  dill  living  for  what  (he  knows."   Thefe 
orders  being  removed  into  the  Court  of  King's  Benclii 
THE  Court  quaflied  the  order  of  feffions,  and  confirmed 
the  order  of  the  two  juftices ;  for  that  whetlier  the  huf- 
bind  be  living  or  dead  iigniiies   nothings    for  unlefs 
it  aDpears  that  he  has  a  fettlement,  the  woman  muft 
be  lent  to  the  place  of  her  fettlement  before  marriage.^ 
Suppofe  the  hufband  was  born  on  the  high  feas  or  iu 
heland^"  lie.    if  the  w^man  might  not  be  fent  to  the 
plade  of  her  fettlement  before  marriage,  (he  might  be 
ftarved« 

134.  Rex  V.  Nortsn^  Hilary  Termy  iz.  Geo.  2.  5«rr.  The wifc'i 
S.  ^122.— Two  juftices  remove  Ellen  Birmin;rham  the  J^lj^^^^^J^"^^^^^ 
wife  of  Gtreud  Uirminghnm  from  Stret/crd  in  Lancajhire  r/durin«^»e 
to  S^rton  in  Derby/hire  \    and,  upoii  appeal,  the  feilions  coverture,  whe* 
confirmed  their  order      The  order  of  ths  two  jufticcs 'her the hufband 
fcts  forth  a  complaint  by  the  pariih-ouiccrs  of  SiretJ'ird^  his  or  his  not 
**  That  BlUn  Birmingham  the  wife  of  Gerard  Birmingham  g  ^  ^^^^  • 
*'  came  lately  to  dwell  and  doth  now  rcfidc  in  Stret/ord,  s.  c.  2.  Seir. 

••  endeavouring  to  gain  a  fettlement  thirc,  having  not  any  -  Cafi  185. 

*'  wayi  qualified  lierfelf  fo  to  do  according  to  law ;  and  ^-  ^  *9'  Vin. 

••  that  Ihc  h  poon  and  become  aftually  chargeable  to  the  I^Videpoft. 

••  inb^itants  of  Stretford  aforclaid."       Tlic   juftices  rcx  v.  St.  Bo- 


J  r  '  P  Dim        1.    r  I  1        *^  1-1         ."'     '  fcrilemcntisnot 

•*  uid  ElUn^  before  and  at  the  time  ot  her  inxr-mar-^^yv^^^^^  bm 

tmtimus  and  remains  during  hercgrcrtjrs  with  a  man  who  ha"'  no  ftttlfment  ot  his  own. 

Vol.  IL  H  «'  riagc 
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Rix  V.       "  riage  with  the  faid  G.  £.  was  fettled  zt  Norton:,   zni 
NenTOH.      ci  ^i^at  ^i^e  faid  G.  ^.  was  a  native  of  the  kingdom  of 
^*  Ireland ;  and  that  he  left  the  faid  Ellen  his  wife  fcveral 
**  years  ago,  and  hath  been  abfent  frorp  her  ever  fince; 
«'  and  that  it  is  not  known  where  he  now  is  or  refides  \. 
"  and  that  he  hath  not  (as  appears  to  us)  gained  any  Ic- 
*'  gal  fcttlemcnt  in  the  kingdom  of  £«fA7«5;"  we  there- 
fore do  adjudge,  that  the  laft  l«gal  fettlement  of  the  faid 
Ellen   is   in   Norton  aforcfaid.  —  SiR  Thomas  Abkey 
moved  to  quafh  thefe  two  orders.  —  His  principal  ob- 
jeftion  to  them  was,  That  the  wife's  fettlement  vf^sjuf- 
fended  during  coverture  :    and  to  prove  that  coverture  is 
Tijufpenjhn  of  a  wonian^s  fettlement  which  fhe  had  before 
(«)  Ante,  page  her  marriage,  he  cited  two  cafes,  Hanway  v,  Marflou  {a)y 
f6,  pi.  129.      aiid  Shanvjiti  v.  St.  John  fVapping  [b). — Lee,  Chief  JuJ- 
(^)  Ante, page  tier.     It  is  impoflihlc   to  maintain   this  order:    for  I 
f^>9^  131'      take  it  to  be  a  fettled  point,  that  her  fettlement  is /«{/- 
fended  during  the  coverture;   though  it  does  not  abio- 
lutcly  ceafe.     And  the  reafon  is,  bccaufc  the  contrary 
determination  would  give  the  jufticcs  a  power  of  divorce. 
'I  he  hufband  is  not  lierc  Ihewn  to  be  dead :  therefore  the 
juftices  have  not  yet  a  power  to  fend  .her  to  her  own  iafl 
fettlement. — l*he  three  other  Judges  (Page,  Probyn, 
and  Chapfle)  concurred :-  and  Mr.  7«///Vr  Probyn  iaid» 
'1  he  Court  could  not  prefume  the  hufband  to  be  dead^ 
when  the  feliions  only  ftate  that  it  is  not  known  where 
he  is  or  refides. — The  Court  obfervcd,  that  it  was  a 
different  cafe  where  a  woman  had  a  freehold  of  tier 
own  ;  for  that  would  not  occafion  a  feparation  from  her 
hufband,  becaufe  it  would  be  his  freehold  alfo.    Tlie 
orders  muft  be  (juafhed. — And  both  orders  were  qualhed. 

The  feitlement  I.'^S*  -R^-r  v'.  St.  Eotolph,  Btjhopfgate^  Hilary  Temtf 
•f  a  wife  in  her  28.  Gto.  2.  Bmr,  S,  C.  367. — Two  juftices  made  an  order 
ownri^ht  ii  not  for  the  removal  of  Eleanor  Kinley  the. wife  of  Janus  Kinln 

t^Tl^\\n\  ^l^^  ^^''''^  ^^^^'"^  Mary^A.nc  of  about  two  years  old  from 
maawhohatno '^'^-  John''^  IVuppmg  to  St.  Boto!ph\  Bi/hopfgate  \    which 
fcrclement, but  ordcr  the  iellions,  on  appeal^  confirmed;  and  ftated  a 
continue*  and    fpccjal  cafc : — Eleanor^  the  pauper,  had  acquired  a  fcttlc- 
rcmains  »n  iicr   ^leiit  of  iicr  own  before  marriage  by  fervicc  to  Mr*  Fitx- 
v*"u^,"*^*^^    ^rrrt/^  in  the  parilh  of  St.  Boto/p/j's  without  Bl/hopfgate  \. 
ilie  then  married  an  LiJJi  failor,  who  had  no  fettlement  as 
i*S^n^  r^    far  as  Ihe  knows  of,  and  who  is  alive  as  fbp  believes; 
'      '*'        having,  two  months  ago,  heard  that  he  was  fo.     The 
fcflions   hold  St,  Botolpb'sj  the  woman's  former  fettle- 
ment, to  be  her  legal  fettlement,  and  remove  her  and  her 
cliild  thitlicr  as  to  her  laft  legal  fettlement.     Thefc  or- 
ders 
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itts  being  removed  by  eertiorarly  it  was  objeded,  that  it      R«x  <^. 
is  a  fettled  point,  that  if  a  woman  haying  a  fettlemcnt|''-^'^***''"» 
marries  a  mail  who  has  none,  her  fettlement  is  fufpend^-  *""®'»^atm« 
ed  during  the  coverture ;    and  that  the  reafon  why  Ihe 
cannot  be. removed  during^  the  coverture  to  her  maiden 
fettienient  is,  becaufe  it  would  otlierwife  be  in  the  power 
of  the  juftioes  to  divorce  a  man  from  his  wife:  and  the 
afe  of  Reie  v*  Norton  {a)  was  cited  to  this  effcft.     A  rule  (^i)  Ahti^ 
was  accordingly  granted  to  (hew  caufe  why  thefe  orders  pjge  97, 
Iboukl  not  be  quafhed. — H ay vfOODy/erjcant^  againilthe  P*-  «34- 
nile,  contended,  that  the  maiden  fettlement  is  not  fuf-  (i)  fotc.  314^ 
pended,  but  remains ;  and  he  cited  the  cafe  of  Dunfwold  i.Semcaf.  56. 
V.  WiUfrougbgrten  (^),  St,  GiUs%  v.  St.  MargartV%  (^),P'•5^ 
Rtx  V.  ffyicrham  (//),   and  Mar/Ion  v.  ^^^^(^)'-^l^'s^l^ 
Mr.  Hume  Campbell,  contra^  argued  for  the  fufpenfion  p.  ,4,  n^j f . 
of  the  woman's  fettlement  during  her  coverture  ;  and  re-  Anti,  page  94,' 
bed  on  the  determination  of  ^r;r  v.  AV/#;7,  as  a  fettled  P'-  '27-    • 
and  efiabliflied  refolution  on  this  head,  which  was  not  (^  Foley,  s^7, 
now  to  be  Ihaken.    And  in  anfwer  to  what  had  been '•tt.  &  Rem. 
urged  in  relation  to  the  aft  concerning  vagrants,  he  faidi  ^^' 
that  this  queftion  turns  fingly  upon  the  ftatutes  concern-  J04 
ing  removals,  aitd  not  upon  the  vagrant  ads ;  tliey  have  Ante,  pige  f  6f 
no  concern  with  it. — L^rd  Chief  Jtiftia  Ryder  ooferv-  pi.  130. 
<3y  that  it  could  not  be  an  univerfair  rule  that  thelaft  de^(^  ^nte, 
termination  of  a  point  could  not  be  departed  from,  be- page  97^ 
caufe  tbe  (ame  ai-gument  would  have  been  of  equal  force  p^*  i33« 
a^nft  that  very  determination  which  varied  from  precc-  (,)  Ante,  ptgt 
dmgones.    And  as  the  cafes  upon  this  queftion  have96,pi.^ia9. 
been  varioufly  determined,  he  thought  this  would  be  a 
proper  time  to  determine  it  finally.     And  he  defired  that 
the  Court  miglit  be  informed  particularly,  bv  the  fearch 
of  the  parties  concerned,  of  the  cafes  which  had  been 
mentioned,  and  any  other  c^fes  (if  there  were  any  more) 
on  this  head:    but  die  ptefent  cafe  needed  not  to  be 
argued  any  more.    Cur.  ad  vis,— (His  Lordfhip  now 
delivered  tne  refolution  of  the  Court,  including  that  of 
Mr.  7i{///Vf  Wright,  who  was  abfcnt.)     The  general 
queftion  is.  Whether  this  woman  and  her  child,  or  ei- 
ther pf  them,  are  fettled  in  the  parifli  of  St,  Botolph  tuitb^ 
ui  Bi/bopfgatCf  which  was  the  maiden  fettlement  of  this 
EUmm  niinlrfy  before  her  marriage  with  'Jqmes  Kinky 
{huihand  to  the  pauper  Eleanor^  ^'hd  father  to  her  child 
Jftm^Afaria)^  who  is  an  Iri/h  failor,  without  any  known 
fatfement,  and  is  llill  alive?     And  we  are  of  opinion, 
that  both  the  mother  and  child  are  fettled  in  the  place  of 
her  maiden  fettlement,  viz.  in  St,  Botolph's.     The  caf« 
•f  the  mother  and  the  cafe  of  ths  child  may  perhaps  be 

H  7,  .  thought 


10^  S£TTLtMfiNT   BY  MARRlAGI^ 

Kexv.      diought  to  deferve  a  fomewhat  diftind  confideratioit* 
Sy.  Botolpn  ^s  jQ  ^he  cafg  q{  x)xc  mother*  I  (hall  confidcr  it, — first, 
tsBOFSGATz.  Independently  of  the  authorities  cited  ;  aifd,  secondly. 
As  it  (lands  on  the  authorities.     FiRstr, — Independent- 
ly of  the  authorities.     The  a£l  of  43.  Eiiz.  c.  2.  hat 
two  defeds ;  viz.  the  want  of  due  regulations  and  em- 
ployment of  the  poor  in'  their  proper  pariihes,  and  tlic 
want  of  redraint  from  |;oing  into  other  parifhes.    Nov, 
in  order  to  remedy  theie  defefts,  the  aA  of  1 3.  and  14. 
Car.  2.  c.  12.  was  made  ;    which  enumerates  the  (evend 
cafes  of  the  defeds  of  the  former  law  concerninjg  the  fet- 
tling of  the  poor,  and  then  provides  a  remedy  for  them. 
This  aft  firu  created  the  rights  of  fettlements  in  pa- 
riflies.    The  fubfcquent  afts  I  will  not  now  meddle  with  ; 
tor  this  brings  the  cafe  of  the  wife  to  a  point.     Her  cafe 
may  be  conlidercd  within  this  ad  only,  vz.  Whether 
fhe  had  a  fettlement  in  St.  Botolph\  or  not  ?  Now,  St,  Bo- 
iolphh  was,  certainly,  once  her  fettlement ;    and  would 
fo  continue  till  (he  mould  have  gained  another :   amd  it 
appears  that  (he  never  had  gained  another  fincc.     The 
firll  and  the  laft  of  thefe  poiitions  are  clear.     The  only 
quc(Vion,  therefore,  is  on  the  fecond,  viz.    Whether  the 
former  fettlement  in  St,  Botolph*s  was  determined  before 
(he  is  fnppofed  to  have  gained  a  new  one  ?   But  this  for- 
mer fettlement  could  not  ceafe ;    but  would  continue 
during  life,  or  till  a  new  one  (Iiould  be  gained:    diere  is 
no  cale  where  a  fettlement  ceafes  by  any  other  method. 
A  man  cannot  give  away,  or  releafc,  or  fufpend  his  fet-^ 
tlemcnt:    for  tne  public  is  concerned  in  it,  as  welt  as 
himfelf.     The  chief  argument  made  ufe  of  i  contra^  \% 
from  the  conftant  rule  of  a  wife's  acquiring  a  fettlement 
from  her  hu(band«  or  a  child  from  its  parent ;   as  in  the 
cafe  of  St.  G lies' s  Rt-ading  {a).     But  the  cafe  of  St.  Giles^t 
(«)  V.SeflT.Caf.  Reading  is  not  ud  idtm  \    for  here  (he  gets  no  fettlement 
cdic.  n^oyy^.  from  her  hufband  ;   there,  (he  did  :    io  that  the  rcafon 
Nor^i!*  *     ^f  ^^^^^  ^^^^  f'^^'s  here.     Indeed,  if  a  man  has  a  fettle^ 
s.LoH.Raym.  metit,  his  wifcand  children  will  be  iiititled  to  it;    and 
133*-  their  fettlement  muft  be  the  fame  with  his ;  but  if  he  has 

X.  Stri.  580,  iione,  they  can  then  have  none  from  him  ;  but  the  wife's 
'  I  maiden  fettlement  continues  and  remains  as  it  wis.  It 
*  '  *  is  objcfted,  that  this  will  feparatc  the  wife  from-  her  huf- 
band,  and  artiouiu  in  efFe£t  to  a  divorce;  but  they  are 
feparated  already ;  for  he  has  left  her.  And  indeed,  iince 
he  has  no  fettlement  of  his  own,  he  may  as  well  go  tp  her 
in  her  own  maiden  fettlement,  as  in  aiiy  other  place.  It 
may  be  alfo  faid,  that  this  will  be  a  hardfhip  upon  the 
parilh  where  the  w^oman  was  fettled  before  her  mar- 
riage, as  it  will  oblige  thatparifh  to  maintaiji  the  woman 

after 
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nAcT  her  coverture,  when  they  ought  to  be  difcharged  of      Rtx  v. 
her.     But  that  is  no  hardlhip  upon  them,  if  her  former  St.Botolpr 
fettlement  was  never  determined:    bocaufe,  as  long  as  *^«rop5Cato 
that   continues,    it   is    their    duty  to   maintain    her. 
Secondly,  I  will confider  this  queftion  as  it  ftands  upon 
the  cafe  and  authorities.    There  are  five  cafes  with  re- 
gard to  the  wife,  viz.  First,  Reg,  v.  fVdborou^hgrcen,  in 
point,  both  as  to  the  mother  and  child  {a).    Secondly, 
between    the    inhabitants    of    Uphotuty    and   DuniJ- 
weU{y)^  where  both  orders  were  quafhed,  becaufe  it  did 
not  appear  that  the  hufband  was  dead :    but  Park£R, 
Clnef  Juftlcey  faid)  that  if  the  hulband  had  been  dead^ 
Jhc  ought  to  be  fent  to  her  maiden  fettlement.     Th  i  r  d- 
LV,  the  cafe  fr)  between  5/.  Giles's  v.  St.  Margaret'^  (/). 
Fourthly,  Kex  v.  Inhabitants  of  Chidlmjione  (^j,  where 
it   was  held,  that,  whether  the  hufband  be  alive  or 
dead,    the  wife  ought  to   be  fent  to  the  place  of  her 
fettlement   before  marriage.      Fifthly,  between    the 
pariflies  of  Hanway  and  Marflon  (f).    All  the  family  were  (,)  it  wasTrin. 
vagrants.     The  mother  was  fent  to  the  place  of  her  i.Gco.  i.  Berks 
maiden  fettlement ;   and  the  order  was  confirmed  as  to  ^^  ^-  in^abi* 
her,  though  not  as  to  the  children.     Now  four  of  thefe  ^"|"  ""^J^l^'l 

•'  p  ,  ,  .-,  •  \        r     %  iton,  concern* 

cafes  arc  in  ponit,  tliat  the  wife  s  maiden  fettlement  re-  ing  the  fettle- 
mains,  unlefs  fhe  acquires  another :   and  the  fifth  ismentofMar. 
pretty  nearly  fo.     But  a  cafe  lias  indeed  been  cited,  and  «*««  Taylor 
much  relied  upon,  as  a  direfl  authority  to  the  contrary  ""^  ^  *^*"*" 
-^Rtx  V.  Inhabitants  of  Norton.      The  wife  of  (^^rard  J^^^"^^^^^^^^ 
Birmingham  J    a    native   of   Ire/and^    had    been    fettled  pi.  i  i^, 
at  Norton,    and    was  removed  from.  5// v//(>/y/ to   Nor- 
ton ;  which  order  was  quaftied  (/).     Now  f  frankly  own,  (/)  Ante,  p. 
that  I  cannot  reconcile  this  cafe  to  the  others  which  I  97»  pi«  «H- 
have  mentioned.     It  does  not  appear  upon  this  cafe  of 
Stretferd  TSid  Norton^  whether  tliefe  other  cafes  were  ci- 
ted ;  or  what  was  the  particular  reafon  of  the  refolution. 
However,  if  they  were  cited  and  over-ruled,  we  may,  for 
Ae  fame  reafon,  over-rule  that  refolution :  for,  upon  the     . 
bfi  determination,  if  the  preceding  cafes  do  appear  to 
clalTx,  we  muft  determine  upon  the  weight  of  the  fevcral 
cafes  that  appear  to  us.     And  if  the  other  cafes  were  not 

(•)  It  was  M.  ii-  Aon.  Surrey,    hcch  Baker  othcrwifc  Flower  and  her 
V.    Inhkbiiantv    •(  Wilbu*     fon  William.      Ante,  page  95,  pi. 


iMghSreen,   coacernins  the  (ettle-  ii8. 

OKSt  of  Ann  BUlC.    Aote,  page94,  (c)  V.  Burr.  S.  C.  Sarah  Erhe. 

pi.  127.  rinjion's  Cafe,  page  36s.  Ante,  page 

(*)  HU- 11.  Ann.  I>cvon(hire,  Re-  96,  pi.  130. 

gma  V.  Inhabiunii   of  Dunkfwcll,  (</J  V.  Burr.  S.  C.  page  368.  An- 

c«nccmin(  the  fctckmcnc  of  Eliza-  te,  page  97,  pi.  133* 

H  3                               cited. 


f   •  , 
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R^  X  V.       Cited,  we  may  reafonably  fuppofe  that  the  cafe  was  Hot 

$T.  BoTOLpii  fuijy  confidered.     Second  Point.    One  thing  remains 

Bi«HOf»oAT».  ^Q  ^  confidered;    which  is  the  cafe  of  the  child  ;   and 

which  may  feem  to  have  foroe  little  difFerencc  from  the 

cafe  of  the  motlier :    but  the  reafon  is  on  the  fame  fide. 

A  legitiipate  child  has  a  right  to  its  parent's  fettlement. 

Here  the  father  has  none :  therefore  the  mother's  muft 

take  efFcd.    Indeed  the  father's  fhall  take  place  iirft :  but 

if  he  has  none,  the  mother's  come&  next.    Four  of  the 

cited  cafes  include  the  children  ;  whofe  removal  is  of  two 

didind  kinds:  for  as  to  nurture  alone,  the  child  always 

goes  with  the  mother,  under  a  certain  age,     In  the  cafe  of 

(j)  i.Ld.Riy.  Kcx  V,  Inhabitants  eftVangford^a)^  it  is  faid  that  •*  nurfc- 

39S*  ^^  children  under  the  age  of  feven  years  may  be  fent  with 

Cartb.  449,       (<  ^jjgjj.  n^Qtliers  .for  nurture  ;  but  jnuft  be  maintained 

pl"^*!*'**  *^'  "  ^y  ^^^'^  proper  parifh.?'.  And  there  arc  many  other 
cafes  to  the  fame  purpofe.  On  tlie  whole,  we  are  all  of 
us  of  opinion,  and  my  brother  Wriqht  concurs  with 
us,  that  the  mother's  maiden  fettlement  remains ; 
having  .never  been  determined,  but  only,  as  it  were, 
fufpended  during  the  time  that  ihe  continued  un- 
der the  power  and  prote£^ioh  of  the  hufband,  an4 
Wfis  maintained  and  lupported  by  him*  -*-  Orders  v£^ 


V,  Of  the  removal  0/ THE  wife. 


136.  St.  A^chaePs  in  Bath  v.  Nunney  in  Somerfit^  Hilary 
The  wife  m«y    Tcrm^  9.  Ge9.  I.  Sira.  544.— Two'juftices  remove  E/ixa^ 
**f  richer       bfthl)aniily  a  married  woman,  and  her  child  from  the 
hortwnd»s*^ret.    prifh  of  Isunr.ey  to  St.  Michael  in  Bath,  as  to  the  place  of 
ttement,  unicf*  hcr  fcttlemcnt  by  marriage.     Tlie  order  ftated,  that  the 
ii  appear  ihit,   hufband  was  living,  and  that  the  wife  had  intruded  her- 
they  are  thereby  feif  jnto  thc  parifli  of  Numiey,  and  was  likely  to  become 
^ch  ou^?"    chargeable.     It  was  moved  'to  quafh  thc  order,  bccaufe 
it  did  jiot  appear  that  the  hufband  was,  at  tlie  time  of 
the  removal,  ni  the  parifh  of  6'/.  Michad ;  fo  that  it  may . 
be*  they  fent  the  wife  away  from  tlic  hufband. — Sed 
PER  Curiam,     We  cannot  intend  he  was  not.     If  he 
was  in  thc  parifh  from  which  he  was  fent,  that  indeed 
would  vitiate  the  order;  but  as  neither  of  thcfe  fafts  ap- 
pear againft  the  order  to  fatisfy  us. that  it  is  bad,  we  arc 
not  to  prefume  it  to  be  fo,  ^nd  therefor^  it  mufl  be  con- 
firmed, 

137.  ^r* 
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137.  Hex  v^  Irona^oHj  Afich,  Tifrntj   14.  Geo,  2.    Burr.  On  ths  removal 
5.  C.  153. — Upon  complaint  made  by  the  churchvvar- •' "  ^'^*  ^°  "^' 
dicm  2nd  OYtTtcers  o[  Painfwick,  that  fllary  the  wife  of  ^^;'",f ^^^^^^^^^^ 
fVlUiam  Kini  and  eight  of'^their  children  (naming  them)  prcfumcd  to  be 
bad    intruded    intcJ  Painfwick^    two    jufticcs    removed  then,  unlcft  iit 
thcoi  from  thence  to  Lona^on^  which  they  adjudged  to  coniraiy  ap- 
be  the  iaft  1^1  fettkment  of  the  hufband ;  and,  upon  P**"' 
appeal,  the  feffions  confirmed  the  order. — Mr.  Yeai  ts, 

to  quafhthefe  orders,  objefted,  that  tlie wife  andchiliren 
are  removed  without  thi  hujband^  and  that  this  aitiounts 
to  a  divorce  between  the  man  and  his  wife. — The  Co  urt. 
Howdoies  it  appear  that  the  huiband  was  not  2Lt  Ir  ona^on 
at  that  timef  We  cznnot  fuppeji  it  to  be  wrong,  unlefs  it 
appears  {o.  The  fuppoiition  is  rather,  tliat  he  is  at  the 
place  where  he  is  adjudged  to  be  Iaft  legaJl^  fettled.  The 
tntrufion  complained  of  into  Pait^wick  is  only  by  the 
wife  and  children.  How  could  the  juflices  remove  tlie 
bu/band  Yihtn  he  was  not  complained  of?  The  order  is 
right. 

138.  Rexv.  Higher  Walton^    Hilary  Term^   14.  Geo.  2.  On  tlie  removal 
Burr.  S.C.  162  — Sv  motion  was  made  to  quafh  an  order  of  a  wife  to 
of  feflions,  confirming  an  order  of  two  juftices  for  the  **  '''*  p'*"  ^ 
removal  of  Aiary  Hennet^  tfie  wife  of  Samuel  Bemet^  ^"^  «*  l!^»rM(ftiu 
her  daughter  to  Hi^hfr  lialton^  which  they  adjudged  to  hclntcnded  her 
be  their  Iaft  legal  fettlement.""  An  obje.Ai  )n  was  made,  fcnkmcntiJi 
that  it  does  not  appear,  whether  it  was  this  woman's  fct-  rUbt  of  htr  huf- 
clement  in  her  own  ri^ht^  or  in  the  right  of  ker  hul'band  \  ^'"*^' 

and  nothing  Ihall  be  intended :  now  if  it  was  riot  her 
fettlement  in  right  of  her  huiband,  the  juftices  had  no 
power  to  fend  her  thither. — The  Court..  It  is  adjudged 
to  be  her  Iaft  legal  fettlement ;  and  flic  could  not  be  fet- 
tled at  any  other  place  than  where  her  huiband  was  fettled : 
and  we  are  not  to  intend  any  thin^  to  vitiate  the  order. 
Therefore  we  cannot  intend  that  the  huft>and's  fettle- 
oient  was  not  at  Higher  lyalton. 

139.  Rexv.  Car  let  on  ^  Trinitv  Term^    15.  Geo.  3.   S«^'>^•  if  a  fereigner, 
S.  C.  813. — Two  juftices  made  an  order  for  the  removal  the  hufband  of 
oi  Johanna  the  wife  of  Simon  Mac  Owen^  and  Mary^  Mar^  >«  Knglirh 
^aret^  Elizaheth^  and  John^  their  children,  from  the  town-  ^"""^"  ^*»^« 
fllip  of  Holland  [wain  in  the  weft  riding  of  Tor  k /hire  to  tificMcd.iive 
the  townftiip  of  CarUion  in  the  faid  weft  riding  j  which  with  and  fup- 
order  was  confirmed  by  the  fellions.     The  two  juftices,  pom  hit  wifc 
in  their  order,  ilate,that  complaint  was  made  to  them  by  ""'^  family  in 

'  the  ca  lificated 
parHk,   but  bad  not  gained  any  fettlement,  his  wife,   although  fhe  aflcs  temporary  relief 
of  the  certificated  pari(h,  cannot  be  removed  from  him  to  the  parilh  from  which  her  father 
W^i  certificated  and  in  whicb  ihe  is  fettlfd  by  parentage. 

.  H  4  the 
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Rix  t/.      the  churchwardens  ^nd  overfecrs  of  HoylandfOKiin^  that 
Q^KLiLfovf    isimon  Mac  Owtn^  Johanna  his  wife,  and  Mary^  Margaret^ 
Eiizabctbj  and  JoJbn^  their  children,  came  lately  to  inha- 
bit in  Hoykndfwainj  not  having  gained  a  legal  fettlement 
there ;  and  that  the-  ffiid  Slman  Mac  Qiven  is  an  Irijhman^ 
and  has  done  no  aft  in  England  whereby  to  gain  a  legal 
fettlement ;  and  that  the  faid  Johanna  his  wife,  and  Mary^ 
M'-riarct^  Eli%abctb^  and  John^  their  children,  ve  aiiually 
ffccome  chargeable  to  Hoylandjwain,     And  they  adjudge  this 
complaint  tabe  true ;  and  the  laft  legal  fettleipent  of  tho 
faid  yohan»2  the  wife  of  the  faid  Simon  Mac  (huen^  and 
Mary^  Margaret^  Elizabeth^  and  y^»,  their  children^  to 
be  in  CarUton :  and  therefore  t}]ey  remove  tliem  thither. 
The  feflions;  upon  appeal  to  tliem,  (late  the  following 
cafe : — It  appeared  in  evidence,  that  John  TyaSj  father  m 
the  faid  Johanna  Mac  Oweny  in  the  year  1727  came  to 
reiide  in  Hoylandjwain  aforefaid;     bringing  with  him, 
and  delivering  to  the  overfeers  of  the  poor  tticre,  ^urtifi^ 
fate  duly  mad^  and  allowed,  whereby  the  churchwardens 
and  overfeers  of  the  poor  of  the  faid  townfliip  of  Carle^ 
ion  certified  and  acknowledged  the  faid  John  Tyas  to  be 
legally  fett)ed  in  their  faid  townfliip !   that  afterwards, 
whilft  the  faid  John  Tyas  refided  in  the  faid  townihip  of 
Hoylandjwain  under  the  f;^id  certificate,  the  faid  Johanna  his 
daughter  was  boro  there ;  and  continued  to  live  with  him 
until  ihe  was  upwards  of  twenty-one  years  of  age  :   that 
fhe  afterwards  took  a  bcufe'xxi  the  fame  townfhip  oi  Hoyland- 
fwain^  and  refided  therein  until  fhe  was  married  to  the 
faid  Simon  Mac  Ottept ;  who,  upon  his  marriage,  went  to 
rcfidc  with  the  faid  Johanna  his  wife  in  her  faid  houfe, 
and  continued  to  rcfide  with  her  therein  from  the  time 
of  their  faid  marriage,  which  was  in  the  month  of  Sep^ 
icmber  1766,  until  fhe  the  faid  Johanna,  and  Mary,  Mdr^ 
garet^  Elizaietk,  and  John,  the  wife  and  children  of  the 
faid  Simon  Mac  Owen,  were  removed  under  the  faid  order 
of  the  27t}i  day  of  January  lafl,yr<?w  the  jaid  Simon  Mac 
Oweny  and  from  his  faid  dwelling- hcidfe  wherein  he  then 
lived  and  flill  continues  to  reficic  :   that  the  faid  Simon 
Mac  Owen,  from  the  tifpe  of  his  faid  marriage,  followed 
the  bufinefs  of  a  clpthdreffer,  and  thereby  maintained 
himfelf  and  his  faid  wife  and  i^ily,  until  a  little  time 
before  the  faid  order  .of  removal  was  made ;  when  his 
faid  wife  and  children  being  taken  ill  ofafever,  fhe  the  faid 
JohaTma  9ppli^  to  the  ovfjrfcers  of  the  poor  of  the  faid 
fownfhip  of  Hoylaneifwain  for  relief;   and  that  the  faid 
'    $imon  Mac  Owen^  her  hufband,  afterwards  applied  to  a 
jufiicc  of  the  peace  for  an  order  for  relief,  and  obtained 
pnc  \  and  that  they  were  actually  relieved  by  the  overfeers 

of 
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of  Hojlaniftvmn^  in  purfuanceof  thcfaid  order;  and  that      ^^*  •• 
the  vkioix  of  the  faid  J§hanna's  alking  relief  was  becaufc  vA*t«TO¥« 
|he  and  her  children  were  ///  o/aftwr  ;  and  that  fhe  wa$ 
not  recovered  at  the  time  fhe  was  removed,  and  .could 
hardly  ride:  that  they  were  dilbanded  of  every  thing; 
the  landlord  having  (eized  all  their  goods  for  rent:    that 
She  had  hired  the  houfe  before  their  marriage ;  and  that 
fbc  and  her  hufband  had  rcfided  therein  until  fhe  and 
her  children  were  removed  ;    and  that  he  the  faid  Simon 
A4m€  Oweny  her  hufband,  iiill  continues  tenant  and  re- 
fides  in  the  faid  houfe,  and  acquires  his  living  by  his 
own  labour  and  induflry :  but  that  he  is  an  Irishman, 
Und  hath  mf  gained  any  fettlement  in  England:   that  h\% 
wife  and  children  were  separated  ffom  him  by  and  un- 
der the  laid  order  of  removal,  and  ftill  continue  fo  to  be. 
And  the  court  (offeffions)  confirmed  the  faid  order. — 
M^-Chambre  moved,  on  Saturday  ^JthAfay  1755,  to 
quaih  the  orders.     H^  obje&ed  to  their  validity,  as  they 
^iTOuld  occaiion  tl  reparation  between  hufband  and  virife; 
and  amount,  in  eifeft,  to  a  divorce.    The  hufband  con- 
tinues to  live  and  reflde  in  Hoylaudfwain^  and  acquires  his 
living  there  by  his  labour  and  induflry,  following  the 
bufinefs  of  a  clotlidrefler.     His  wife  cannot  be  fentfrom 
tSie  parifh  where  he  is  refident    This  was  agreed  in  the 
cafe  of  5/.  AftchaeP^  in  BathznA  Numuyin  Somerfctjhire  (a)^ 
— Mr,  Fenton  and  Mr.  Tooker  now  fhewed  caufe, 
They  argued,  that  the  queflion  depended  entirely  upon 
the  certincate-aA  8.  t^  o.  If^di,  3.  c.  ^o.  which  is  a  po- 
iitive  law  and  cannot  be  let  afide :  and  is  likcwifc  a  reme- 
dial and  beneficial  law.     It  is  general,  and  without  ex- 
ception;  and  binds  the  parifh  that  gave  the  certificate 
to  receive  the  pcrfons  certificated  whenever  they  fhall 
become  chargcaole.    The  words  are,  *'  that  it  fhall  oblige 
•*  the  faid  parifh  to  receive  and  provide  for  the  perfon 
♦*  mentioned  in  it,  together  with  liis  or  her  family,  as 
•*  inhabitants  of  that  parifh,  whenever  he  flie  or  they 
•*  fliall  happen  to  become  chargeable  to,  or  be  forced  to 
**  afk  relief^  of  the  place  to  which  ftich  certificate  was 
"  given."     Now  here  is  a  regular  certificate,  containing 
inexplicit  acknowledgment  "  that  jfohn  Tyas  was  legally 
"  fettled  in  Carleton  ;**     and  Johanna  the  pau^)er,  the 
wife  of  Simon  Mac  Ow^n  and  mother  of  the  children, 

(«)  I  have  aKo  a  note  of  this  Cafe  s  Elhutbetb'Dsni^L      It  was  agreed, 

whUh  IS  one  of  the  firft  notes  1  eirer  "  that  the  i^ife  and  ch  Idren  could 

Ifiok^  and  the  very  firft  of  this  kind.  *'  not  be   removrd  irom   her  huf> 

The  nanoeof  the  nriarried  woman  re-  **  band.**    Ntt  ^^  Sxa  Jami^  Be  n- 

fpored   vitt)oat  lier  buiband  wa>  tow. 

.    was 
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Rex  v.  was  born. at  Hoylatid/wamt  whiift  7^Aif  7}*'  rcfidcd  there 
Carlston.  undn  this  certificate,  Tlierefore  the  townfhip  of  Carle^ 
ton  is  bound,  by  this  certificate  and  their  own  conceflion, 
to  receive  and  provide  for  Johanna  and  her  children ;  and 
arc  concluded  and  ejhppcd  tliereby  to  objcft  againil  it. 
She  hag  never  gained  any  fubfequcnt  fettlcment.  She 
could  gain  none  by  her  marriage ;  for  bcr  hufband  had 
none  himfclf.  Her  former  fettlcment  is  not  fufpendedhj 
her  intermarriage  with  a  man  who  had  none;  it  remains^ 
and  is  communicated  to  her  children.  ,And  the  fending 
her  to  Carleton  docs  not  feparatc  her  from  her  huiband ; 
for  he  may  go  to  her  there.  He  ought  not  to  remain 
in  Hoylandfivam.  He  has  as  much  right  to  be  in  one  of 
thefe  places  as  in  the  other.  They  cited  the  cafe  of  Rex 
(«)  Aate,  p&ge  v.  Inhubhant\  of  St.  Botolph's  without  BiJhopfgate[a). — ^The 
98,  pi.  135.  Cou;<.T  were  clear,  that  the  fefllons  were  wrong;  and 
that  their  order  muft  he  ciifcharged.  A  woman  cannot  be 
removed  from  her  hufband :  as  an  authority  for  which, 
they  referred  to  the  before-mentioned  cafe  of  St,  Mkbaef^ 
{h)  Ante,  page ''» Bath^  and  Nmney  {(?).  This  is  not  like  the  cafe  of  the 
lua,  ph  136*  hufband  being  deady  or  having  left  his  wife.  Here*  the 
hufband  i§  alive;  rcfides  at  Hoylandfwain  \  follows  the 
bufinefs  of  a  clothdrcfiTer  there  ;  and  maintained  his  fa* 
mily  by  it  for  many  years,  till  they  were  taken  ill  of  this 
temporary  fever,  which  obliged  thenn  to  apply  for  relief. 
Thepariin  have  had  the  benefit  of  his  labour  nine  yeir$« 
The  man  is  fettled  in  a  houfe,  and  carries  on  bufinefs  in 
this  place.  There  may  be  no  bufinefs  for  a  clothdreflcr 
at  Carleton  at  all ;  or  tins  man  may  h^ve  no  acquaintance 
there.  He  may  flarve  there,  though  he  could  maintain 
his  family  at  Hoylandfwain,  It  is  a  cruel  behaviour.— 
JRulc  made  abfolute :  order  of  feffiont>  quaihed. 

On  the  reni'^val       140.  Rcx  V.  Fyton^  Hilary  Term^  18.  Geo.  3.  Cold.  39. 

of  a  wife,  it  is — Two  juflices  remove  Sarah  Kidfon  and  her  child  from 

Ti'tTpVarcc^o  '^^^  ^ownfhip  of  fVinlaton  in  tlie  county  of  Durham,  to 

provIThtTmah  ^^^^  townfhip  of  R);ton  m  the  fame  county.     The  feilions, 

den  ictiieintnt.  on  appeal,  contirn;  the  order,  and  ftate  the  following  cafe : 

— 1  Iiat  upon  hearing  the  appeal  of  the  churchwardens 

and  overfeers  of  the  poor  of  the  townfhip  of  Ryton  againfl 

.1  certain  order  of  removal,  &c.  in  the  words  following : 

*  Durha?n  to  wit):  To  the  churchwardens,  fcc.  Uppo 
"  the  compiiiiiU  of,  ^jc.  of  l^^inlaton,  unto  us,  &c.  that 
*'  Sat  '.A  Kidicr,  the  wife  of  Benjamin  Kidfon^  a  foldier  in  his 
**  niHJcfcy's  Rgiment  of  foot  called  tJie  Voun^  Buffs^noxii  in 

*  .\fuoi  a^  aiui  Hannah  their  daughter,  aged  about  twenty- 
**  rhu.'c  wcf  Ics,  Imvc  come  to  ifihabit  in  the  faid  townlhip 
•*  01  /;  iti^dtou^  is*i.  (5fc\     we  do  adjudge  that  the  lawful 

*•  leltlcmcm 
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••  fettlcmeiit  of  them  die  faid  Sarah  K'tdfon  and  her  faid      J^«»  ^* 
•*  child  is.  in  the  townfliip  of  Ryton  :    we  do  therefore      Rvtoh* 
**  reoaire,  &c."  by  virtue  of  which  faid  order  of  removal 
the  £sLid  paupers  were  removed  to  Ryton^  and  Ryton  gave 
notice  of  appeal :  and  Mr.  Ambler,  being  of  counlcl 
with  the  refpondents,  having  dated  to  the  court  that  the 
faid  Smrab  Kidjin  obtained  a  legal  fettlement  in  the  town- 
fliip of  Ryton  aforefaid  when  fhe  was  a  iingle  woman, 
and  before  her  marriage  with  the  faid  Benjamin  Kidfon^  • 
-by  bein^  hired  for  a  year,  and  ferving  a  year  under  that 
hiring;,  m  the  fame  townihip«  to  one  jofeph  Robfon\  that 
the  (ud  Sarah  Kidfon  afterwards  intermarried  with  the 
faid  Binjamrn  Kidjin^  by  whom  fhe  had  iifue  the  pauper 
Hannah ;  that  the  faid  Benjamin  Kidfon  is  now  in  Anurieay 
and  it  is  not  known  whether  he  is  living  or  dead;  that 
the  place  of  his  legal  fettlement  is  not  known,  and  tliat 
therefore  the  pauper  had  been  removed  to  the  place  of 
fettlement  of  the  laid  Sarah  Kidfon  before  her  marriage-* 
Mr*  SoticiTOR  Gyll  and  Mr.  Hopper,  being  of 
counfel  with  the  appellants,  objefted  to  the  faid  order  or 
warrant  of  removal,  and  the  adjudication  thereby  made, 
and  to  the  refpondents  going  into  evidence  thereon  of 
the  fa£ks  flated  by  the  laid  Mr.  Ambler,  and  prayed 
that  the  faid  order  or  warrant  of  removal  might  be 
quafhed,  forafmuch  as  it  was  not  ftated  by  the  laid  or- 
der or  warrant,-  that  the  faid  Benjamin  Kidfon  was  deady 
nor  that  any  evidence  was  given  tliat  he  was  dead,  nor 
that  the  phce  of  his  ficttlement  could  not  be  known : 
whereupon,  and  upon  hearing  what  was  alledged  by  the 
laid  Mr.  Ambler  in  fupport  of  the  faid  order  or  war- 
rant of  removal  and  adjudication,  this  court  is  of  opi- 
nion that  the  fame  is  good  and  fuflicient  in  point  of 
form,  and  that  the  reipondents  may  ^o  into  evidence 
of  the  fads  flated  to  the  court  by  the  faid^MR.  Ambler, 
in  order  to  fix  the  fettlement  of  the  paupers  in  the  town-* 
fhip  of  RyUn^  by  reafon  of  the  fervitudc  of  the  faid  Sarah 
Kldfm  there  before  her  marriage  with  the  faid  Benjamin 
Kidfon  i    and  then,  upon  hearing,  the  evidence  of  the  it^ 
fpondents,  whereby  all  the  fad$  flated  by  the  faid  Mr, 
Ambler  were  fully  proved,  it  is  ordered,  &c.  tiiatthe 
appeal  b^  difallowed,  and  the  faid  order,  &c.  confirmed, 
«~Chambrje  was  to  have  fhewn  caufe  in  fupport  of 
ihefe  orders:  but  the  Court  calling  upon  the  other  fide, 
Davenport,  in  fupport  of  the  rule  to  qualh  them,  in- 
!       fificd,  that  it  appeared  upon  the  face  of  the  original  or« 
\       der,  as  alfo  by  what  was  flated  to  have  been  done  at  the 
f      fcffions,  that  that  couit  had  been  obliged  to  flate  fome- 
Uling  to  fupply  tb^  i^kH  of  tlie  original  order,  which 

they 
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Rix  V.      they  confirmed  :   that  that  order  fct  forth  only  the  let* 
HrtoK.      tlemcnt  of  the  wife  before  marriage,  but,  though  the 
pauper  was  removed  io  nomine  as  a .  married  womani)  did 
not  ftate  whether  her  hufband  had  gained  a  fettiement, 
or  that  fuch  fettlement  could  not  be  found ;  or  even  that 
he  had  been  capable  of  gaining  a  fettlement,  or  that  be 
was  dead  :   that  this  was  an  objcftion  therefore  not  of 
form,  but  materia^  and  of  fubftance  ;  for  that  the  order 
docs  not  {K>int  out  to  thofe  that  complain,  that  the  fet- 
Ufitnent  of  the  huiband  was  in  quefiion ;  that  tbev  were 
not  therefore  prepared  to  meet  this  fa^  in  proor ;  and 
that  the  court  of  quarter  feflions  ought  at  leaft  Co  hare 
refpited  the  appeal,  and  given  the  appellant  time  to  hifte 
made  inquiry  :    that  in  the  csl(c  oi  Hex  v.  jMhabitants  cf 
(j)^ufr,S.C,  Norton  {a)j  where   the  order  was  qwflied,   it  did  not 
J2Z,    Anw, .  appear  upon  tlic  face  of  it,  that  the  hufband  of  the  pauper 
F»8c  97,  pU      jj^ J  j^jjy  j^jj  fettlement  in  England :  that  this  cafe  had 
^'  indeed  afterwards  been  reprobated  by  Ryder,  CUefJa/" 

tice^  in  the  cafe  of  Rex  v.  Inhabitants  of  St,  Boiolph^l  wiiih^ 
€Mt  Bi/hopfgate  {h)  ;  but  that  tliere  it  was  ftated,  that  tlie 
hufband  had  no  fettlement ;  whereas  here  it  neither  ap- 
peared upon  the  original  order  whether  he  had  a  fettle- 
ment, or  was  dead,  or  even  whether  either  were  matter 
of  doubt  :  that  without  an  adjudication  in  one  refpe£t 
or  other  to  the  above  efFeft,  the  appellant  could  not  hare 
notice;  and  therefore  that  the  leilidns  ought  to  ha^e 
pronounced  upon  the  validity  of  the  order,  and  not  have 
heard  evidence  to  (hew  that  of  which  the  appellants 
could  not  be  aware.-*-LoRD Mansfield.  The  feffions 
fay,  tiiat  the  evidence  laid  before  them  proved  that  which 
would  make  the  order  of  the  two  juftices  right;  and  I 
think  that  upon  the  evidence  the  court  of  quarter  fcfiiona 
did  right. — Aston,  Willes,  and  Ashhuhst,  Jujiices^ 
concurring,  Rule  difchargcd,  and  both  orders  af&nned. 

(i^)  Burr.  Settl.  Caf  367,  ?nd ante,  better  obj^^ion  wcmki  have  been, 
page  r 8f  pi*  1 35.    It  ftciiis  tbiit,  howr  that,  as  by  tl«  original  crder  no  ro- 
cker puft  tlicre  was  no  good  ^icund  tice  was  given  of  the  pauper's  «rmV«« 
for  (4>j<rOion  in  the  prf fenr  cafe.     }f  fettjement,  the  appelant  could  nor  be 
the  original  order,  in  its  true  fenfe,  prepared   on   that  iifue.      Btit  thh 
in)por;ed  th;it   ti'^e  pauptr  had  b««n  could  not  hav« availed ;  as  it  has  been 
n-n  oved  to  the  place  of  Ur  maiden  determined  is  many  fub(ei|ucnt  c»(e«, 
ft  rtlement,  of  this  the  appellant  had  where  paupers  have  been   reniovcd 
n^'t  ce  by  the  crder,  and  might  have  under  the  dei'cription  of  tv'Vnv  or 
imc  tlii&faAin  procf^  and  therefore  ^ife^  that  it  is, in  the  firfl  in(lanc« 
tilt  objection  t^kcn  was,  that  he  had  enough  to  prove  the  piiuper's  m»den 
no  TuKice  that  proof  of  her  bi'JhantTi  feitlement.     See  aifo  Rex  tr.  Inhabi* 
fettltmcnt  would  be  gone  into.     But,  tunts  of  Henfmgham,  po(%  page  1 14,. 
on  the  control y,  if  the  real  import  of  pi.  143.     Rex  v.  the  Inhabitants  of 
ihi  original  order  wa*,  what,  from  the  Woodsford,  po(>.  page  1 16,  pL  14^ 
dcicription  &f  the  pau(ier  a*  a  wi/r,  and  Rex  v.  tlie  Inhabitants  of  Edi- 
fctnn  rather  10  have  b»en  the  cafe,  ihe  fore  or  Hedfor,  poll,  page  1 1 7,  pU  14  5. 

141.    RCJF 
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141.  Rtx   V.    HtHXWorthf   Hilary    Ternty    18.    GfO*    J.  The  removil  «^ 
CaU,  4t. — By  order  dated  the  17th  ofjum  1776,  two  a  woman  as« 
jufticcs,  Georie  Prefeott  and   Francis  Aaorland^  Efqulres^  ^V*  •'^ip^* 
lemovc  Sarah  Griffin  the  wife   of  Jofeph  Griffin  and  {J^'/^'X^^^ 
their  five  children  from  the  parifli  of  Che/hunt  in  ^^^ fettUmnt'i xad 
county  of  Herts^  to  the  parifti  of  Hinxworth  m  the  fame  unappeaied 
county.    To  this  order  there  was  no  appeal.    By  ano-  ^fom,  a  coo- 
thcr  order,  dated  the  30th  of  ORoher  1776,  two  other  ^^"^'°"- 
juftices,   George   Jennings   and  Hall  IVortham^  Efjuircs^ 
remove  Joseph  Griffin^  Sarah  his  wife,  and  their  five 
children,  from  Hinxworth  to  Chejhunt.    To  this  order 
Qxjhunt  appealed  at  the  next  Epiphat^  feffions,  January 
13,  1777  ;  infifting,  that  the  former  order,  unappeaied 
from,  was  conclufive  as  to   the  whole  family  :  but  the 
feffions,  after  hearing  evidence  refpefting  the  huJbantT^ 
fetdement,  confirmed  tlie  order  with   refpeft  to  Hm^ 
and  quafhed  it  with  refpeA  to  his  wife  and  children. 
Soott  afterguards  the  witc  went  with  her  children  to  her 
hufband,  then  rdident,  under  this  laft  order,  ^xCheJhuHt ; 
in  confequence  of  which,  by  an  order  dated  the  20th  of 
Jamearj    1 7 77,    George   Prtjcott  and    Francis    Morland^ 
EfytdreSf  who  made  the  fi'Jl  order  of  jufiices^  dated  the 
17th  ofjwie  1776,  renlovc  the  five  children  from  Che/hunt 
to  ICnxtL-ortb.     To  this  order  at  the  next  Eajier  feihons. 
Afrit  7,   17779   Hinxworth  appealed  ;  and   the  fefilons 
oonfirmed  the  order,  except  as  to  two  of  the  children^ 
who,  as  nnrfe-children,  were  not  removeable.    In  Eajier 
T(ermf  Stanley,  on  behalf  of  the  parilh  of  Hinxworth^ 
moved  to  affirm  thefecond  order  of  twojuflices^  dated  the 
30di  of    Otfober    1776,    removing  the  whole  family  ; 
and  to  quafh  thefirji  order  of  feffions,  January  13,  1777, 
made  thereupon,  as  far  as  it  confirms  the  iaid  order  of 
joftices  relative  to  the  wife  and  children,  whom  (contrary 
to  the  truth  and  real  merits  of  the  cafe,  if  then  open  to 
difcaffion)  it-had  adjudeed  to  be  fettled  at  Hinxworth  ; 
and  alfo  to  quafh  the  third  and  lajf  9rder  ofjufliccs,  dated  the 
20th  ot  January  1777,  foi  removing  the  five  chldren  from 
Chefhunt  to  Hinxworth  ;  and  thefecond  and  laft  order  of 
/^G^f,  confirming  the  fame,  as  far  as  relates  to  thejcttlement 
or  the  children  therein-named,  and  to  the  preknt  removal 
of  the  two  youngcft  of  the  children.     In  Trinity  Term^ 
Wallace,  on   oehalf  of  Chefhuut^  moved,  that   the 
court  of  quarter  feffions,    who,   in   obedience  to  the 
certiorari  iuued,  had   returned  the  feveral   orders,    and 
nothing  more,  might  alfo  fUte  fuch  fafts  as  would  fnubh 
die  Court  to  draw  a  concluflon,  whether  they  had  done 
right  or  wrong.    At  the  cnfuing  Michaelmas^  thefetlion  j 
Hated  the  following  fads  :     M'hat  Jofeph  Griffin  the 

pauper. 
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Rix  •.  pauper,  Sarah  his  wife,  and  their  five  children,  vtti 
HmxwoKTR.  j^jj^  agcj  about  fourteen  yearsj  Elizaieib  aged  about 
twelve,  lyiUlam  aged  about  ten,  Jofeph  aged  five,  and 
yohn  aged  about  two  years,  were  refidcnt  and  inhabiting 
Jn  the  parifh  of  Chejhunt^  in  tlie  county  of  Hertford^ 
in  the   year  1776.     Prior  to  the  I7tli  of  June  \Tify^ 

?ofeph  Griffin  the  pauper  had  left  the  parilh  oif 
vejhunty  and  abandoned  his  wife  and  five  children. 
In  his  abfence,  and  without  his  examination,  upon  a 
complaint  of  the  officers  of  Chejbunt  that  Sarabj  the 
wife  of  Jo/eph  Griffin  the  pauper,  and  the  five  children, 
were  become  chargeable  to  the  pari(h  of  Che/hunt^  two 
jufticcs,  on  examination  of  Sarahj  the  wife  of  tlic 
pauper,  on  oath  and  on  other  circumftances,  made  an 
order  of  removal,  dated  the  17th  of  June  1776,  for 
removing  Sarah  the  wife  and  the  five  children  firom 
Che/Aunt  to  the  parifh  of  Hinxworth  in  the  county  of 
Hettfordy  as  the  place  of  the  legal  fettlement  of  Jyepb 
Griffin  the  pauper  (a),  neither  of  the  children  having 
gained  any  fettlement  in  their  own  right;  which  faid  or- 
der hatl)  never  been  appealed  from  by  the  faid  parifh 
of  Hinxworth.  Before  the  13th  of  O^iober  1776,  j9/eph 
Griffin  the  pauper  came  to  his  wife  and  children,  theu 
tefident  in  the  {aid  pariih  of  Hinxworth^  and  upon 
complaint  of  the  officers  of  Hinxworth  to  two  magi- 
ftrates,  that  Jofeph  Griffin  tlie  pauper,  Sarah  his  wife, 
and  their  five  children  were  become  chargeable  to  the 
parifh  of  Hinxworthy  the  magiflrates,  upon  examination 
of  Jofeph  Griffin  the  pauper,  and  on  other  evidence, 
adjudged  the  plate  ofthe  legal  fettlement  of  ^Vff  A  Gr^^, 
Sarah  his  wife,  and  their  five  children,  to  be  in  the  pariih 
of  Chepjunt  :  and  by  the  order  of  removal,  dated  the  13th 
day  of  O^hhcr  1776,  they  were  accordingly  removed 
tQthe  parifh  of  CheJImnt.  From  this  order  of  removal 
the  parifh  of  Chejhunt  appcsded  to  the  Efiphany  feffions 
held  for  the  county  of  Hertford^  on  the  13th  January y 
1777.  It  was  then  objeftcd  by  the  appellants,-  that  the 
order  of  the  1 7th  June  1776  was  alone,  Dcing  unappealed 
from,  conclufiveas  to  the  whole  family,  becaufe  the  wifir 
had  been  removed  to  Hinxworth^  as  to  her  hufband's 
fettlement  :  which  fettlement  Hinxworth^  by  not  appeal- 
ing from,  had  admitted,  and  were  concluded  firom  con- 
trovcrtir.g.    The  feffions  over-ruled  the  objeAion  ;  and^ 

{a)  The  order  did  not  in  terms  Art  ference,  and  the  principle,  no  doobtf 

oat  tills  fa^.     It  only  defcribed  tier  upon  which  tbefe  magiflratei  w&t6^ 

as  tbi  wfe  oijoftpb  Griffin,     As  this  yet  it  ought  not  to  have  been  Aaied 

therefore  was  only  matter  of  inference,  as  a/sfi.  Note  by  Mft.  Cajl^i  cott« 
though   the  trot  and  llic  Itgal  in- 

after 
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jihcT  hearing  evidence  concerning  the  fettlemcnt  of  Jo/ipff      &cx  ♦. 
Griffin  the  hufband,  confirmed  the  order  of  removal  Hi kxwmtji. 
as   to  the  faid  Jofepb  Griffin^  but  vacated  the  order  of 
removal    as  to  Sarah  the  wife  and   the  five  children. 
Before  the  20th  of  January  lyfy^  Sarahs  the  wife    of 
yo/€pb  Griffin^  and  the  five  children  went  to  Jofcph  Griffin 
the  pauper  in  ihzfTinfhoiCke/hunt  ;  and  upon  complaint 
being  made  by  the  officers  of  Che/hunt  to  two  magiflrates, 
that  Ta^ff  Grimn^  Elizabeth  Gr'ijjln^  If^iUiam  Griffin^  Jofepb 
Grijfin^  and  John  Gn'iffin^  children  of  yofeph  Griffin  tne 
pauper  and   Sarah   his    wife,    were  hkely   to   become 
chargeable  to  the  parifh  of  Chejhunty  the  magiilrates, 
by  an  order  dated  loxh  January  i777»  removed  the  faid 
five  children  from  Cbejhimi  to  Hlnxworthy  as  the  place     • 
of  their  legal  fettlement.     From  this  order  of  removal 
the  pariih  of  Hinxworth  appealed  to  the  Eqftcr  fcffionsi 
held  for  the  county  of  Hert/otd^  on  the  ytli  day  of  jlpril^ 
1777,  and  the  jufhces  in  fclfions  confirmed  the  order  of 
removal,  except  as  to  the  two  yoiinceft  children,  viz. 
Jofepb  and  Jobn^  who  were  by  rcafon  of  their  tender  years 
mfeparable  from  their  mother  upon  account  of  nurture. 
—Stanley,   in  addition  to  what  he  had  moved  on 
Monday  May  12,  the  laft  day  of  Eafter  Term^  now  alfo 
moved  to  quafh  tbefirfi  order  ofjufticesy  dated  the  17th  of 
,Jung  1776,  removing  tbe  wife  and  children  from  Chejhunt 
to  HiMxworth, — Thornton,  on  behalf  of  the  parifh  of 
Chejhun:^  now  (hewed  caufe  againft   the  order  of  the 
Epipbqnj  feflions,  January  13*  1777*  and  in  fupport  of  the 
orderot  the  i^th  of  June  \  and  infilled,  that  the  principal 
^ueftion  arofe  upon  the  effect  of  the  firft  order  unap- 
pesQcd  from  ;  /.  e.  to  what  extent  it  was  conclufive  ;  for 
that  nothing  was   more    fettled,    than  that  an    order 
*  unappealed  from  is,    generally    fpeaking,   final :    that 
by  fuch  acquiefccr«ce  the  parim  to  which  the  removal 
is  made  has  allowed  its  merits ;  and,  having  fo  done> 
has  for  cverprccluded  itfclf  from  controverting  its  legality  : 
that  it  was  material  to  enquire  into  the  fa&s  cflablilhed 
by  the  firft  order ;  for  if  it  decided  upon  the  fettlement 
of  tbe  hulband,  he  and  all  his  family  were  then  un- 
queftionably    fixed   in    Ifinxwortb.     Now  the   juilices 
removed  Sarah   Griffin^  calling  her  the  wife  of  J  of  ph 
Griffin^  and  as    fuch,   to   the  place   of  her  hufband's 
fettlement.      The  cafe  alfo  cxprcfily   finds   this    faft. 
Thi$  removal  is  fubmittcd  to.    The  conicquence  there- 
fore oftfus  acquiefccnce  is«  an  admifiicn  that  the  fettle- 
ment of  the  hulband  was  at  Hinxwcrth^  and  that  that 
fettlement  was  coAimunicated  to  the  wife  ;  for  to  admit 
the  cffe<3  muft  be  here  to  adrpit  the  caufe  ;  and  tiie 

aJmifiiou 


Rix  V.      admifCon  of  the  derivative  muft  be  an  admiflion  df  th6 
lliiixiffottH.  original  fettlcmcht.   ,Such  therefore  being  the  extent  of 
tlie  firft  order,  and   the  acquiefccncc  under  it  being 
proved  by  its  being  unappealcd  from,  the  fciiioAs  ought 
hot,  upon  the  fccond  order,  to  have  heard  any  other 
evidence  re(pc£ting  the  fettlement  of  the  hufband  than 
that  of  the  nrft  order  ;  as  it  was  impoffible  to  enter  iiito 
that  queftion,  witliout  at  the  fame  time  friaking  an  en- 
quiry into  the  merits  of  the  firft  order,  which  haid  bccri 
acquiefced  in ;  and  the  very  foundation  of  which  was 
die  hufband's  fettlement :  and  he  infifted  upon  the  cafe 
(«)  ft.  Stra.     of  {a)  Rex  v.  the  Inhabitants  of  fVoodcheJitr  aS  in  point} 
ii7»-  tmd  that  the  law  would  no  more  allow  the  party  who 

Burr,  scttl.  ^^  acouiefccd  afterwards  to  impeach  the  fettlement  of 
andfeeaMSS.^^^  huiband  iu  the  prefent  cafe,  than  it  did  there  the 
Rep.  of  this  impeachment  of  the  marriage. — Wallace,  on  the  {ame 
cafe,VoUi«  fide,  faid,  that  he  could  add  nothing  to  MR4THORN- 
p««e  4oif  TON^s  argument. — Bearcroft  and  Stanley  fupt>prted 
F*»  53«»  x\\e  rukto  c^MiS^  the  firft  order  ofjuftictSj  dated  the  17th  of 

June  1776,  removing  the  wife  and  children^  {^r«— And 
Bearcroft  admitt(>d,  that  the  queftion  was,  upon  the 
extent  in  which  the  terms  of  the  firft  order  concluded 
the  parties  ;  but  infifted,  that  that  could  extend  no 
farther  than  appeared  upon  the  face  of  it.  The  fiift  of 
the  wife's  being  removed  by  the  firft  order,  as  to  the  place 
of  her  huft)and*s  fettlement,  does  not  appear  upon  the  hct 
of  that  order,  and  is  therefore  now  improperly  ftated 
in  the  cafe.  It  was  a  conclufion  made  by  the  fenions  in 
point  of  law  \  and  muft  have  been  fo  ;  for  they  had  no 
evidence,  no  fafts  before  them  on  which  tliey  could 
ground  it ;  and  therefore  that,  as  the  huft)and  was  no 
party,  this  Court  would  think  that  the  feifions  did  rieht*. 
upon  the  fccond  order,  in  entering  into  the  merits  of  thtf 
huft)and's  fettlement,  which  had  never  before  *been 
enquired  into  ;  and  determining,  according  to  the 
undoubted  truth  and  jbftice  of  the  cafe,  that  he  was 
(tttled  at  Chrlkuni  ;  the  fettlement  of  the  huiband  not 
appearing  to  them  upon  the  face  of  the  order,  cither  in 
term??,  or  as  a  necefiary  and  inevitable  confequence  of 
what  is  there  ftated,  ever  to  have  been  adjudged  :  that 
it  certainly  was  not  an  unavoidable  conlequence;  for 
the  wife  might  have  been  removed  to  Hinxwortby  as  to 
the  place  of  her  maiden  fettlement ;  bccaufe  her  abfept 
111) (band  was  at  that  time  fuppofed  to  be  a  foreigner^ 
or  had  no  known  fettlement :  that  the  Court|  for  thd 
mrpofcs  of  juftice,  would  prefumethis:  that  this  wai 
liij^hly  probable  from  the  conduft  of  the  other  fidcj' 
who  had  ini'crted  in  the  cafe  what  did  notappeai*  upoh 
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the  f^ce  of  the  firft  order  :  that  the  wife  was  removed      Rix#. 
as   to  the  place  of  her  hujbawt^  fcttlement:  that  dbe  ^<«*^a*'« 
omiflion  ot  this  circumftance  in  the  order  diftioguiflieid 
the  prefcnt  from  the  cafe  of  the  marriage  that  had  \MfacL 
cited ;  where  the  hufband  and  wijfe  were/^^ivr  removi^ 
to  the  place  oihh  fcttlemenr.    If  therefore  the  qiieftioa 
was,  To  what  extent  the  iirft  order  unappealcdfrom  was 
to  conclude?  the  Court,  in  mbafuring  that  extent^  would 
look  no  farther  than  tliat  order.— Stanley.    This  is  a 
mere  trick  in  the  parifh  of  Che/hunt^  whidi  ti^  Court 
will  not  ikvour,  to  take  advantage  of  the  huiband's 
abfcnce.     That  in  the  cafe  of  ^^J  Rex  v.  the  IrihmUumis  af(j)  Bw-  5«tL 
Bentiej^  the  reafoning  of  the  Court  fecracd  to  ^^^^^iX^'^^ 
that  the  firft  order  was  not  concluiive  upon  the  htt(bandti<|J^^^^.» 
becaufe  he  was  not  a  party  ;  and  therefore  that|  in  the 
pceient  cafe,  the  parifh  of^  Hinxw$rth  was  not  eftopped 
from  going  into  his  fettlement  upon  the  fecond  order.—* 
Lord  Mansfield.    I'he  pauper  does  not  coin^hin. 
There  is  nothing  at  all  in  this  cafe.    The  firft  order 
taappcaled  from  is  conclufive.     It  is  agreed  on  all  hands* 
that  It  would  have  been  fo»  had  the  fettlement  of  tlie 
halband  been  expreflly  Itated  in  that  order  to  have  hoesk 
at  Hmxwortb.    Then  the  ooeftion  made  is.  Whether 
there  arifcs  a  neceflary  impiication9  that  upon  the  face 
of  the  order  his  fettlement  is  there  ?  Now  the  general 
mk  of  law  is,  thatthe  fettlement  of  the  wife  and  children 
nnift  depend  upon  that  of  the  httflNUid  :  'tis  true,  there 
may  be  fpecial  and  excepted  cafes ;  as  where  the  hufband 
has  no  fettlement,  or  cannot  be  found  to  give  an  account 
of  it :  and  thefc  would  be  exceptions  from,  tlie  general 
rule.     But,  unlefs  fuch  fpecial  circumftances  are  ftated, 
we  are  bound  to  prefame  in  fiivour  of  the  general  rule. 
The  parifh  of  Hinxw9rth  have  neg)^£ked  to  appeal  at  tho 
taoctbgj  were  aggrieved  \  and  their,  being  too  late  now 
is  their  own  fault.-^WiLLEs,  Jvftice.    In  the  order 
fhe  it  called  his  w//f.— Aston  and  Ashhuest,  Jufuce^ 
concurring,    rule  difcharged. — The    order   of  juilices 
dated  the   17th  of  June  1776,  removing  the  wite  and 
'chtldren  firom  Chejhunt  to  Hinxworih^  aflmned  ;  and  the 
order  of  jaftices  dated  OHoher  30,  1776,  the  order  of 
feffions  dated  the  iyt\\  o(  January  1777,   the  order  of 
joitices  of  the  20th  of  January  177/,  and  aUb  the  order 
of fcflions  dated  Jfril  7,  X777,  difcharged. 

14s.  Rex'v.  Lehbt  Aftch,  Term%  10.  Geo.  'i.   Dimrl.  4c.  -,.  ,  ^ 

— Two  jufticcs  removed  a  mnrned  woman  and  her  child  j/^^,^^^,,, 
from  Ewell  to  Leigh^  in  tlie  abfcnce  of  the  hufband.  evidnc^  f  the 
On  an  appeal,  this  order  was  quafhed.     The  hjfban4'>^^'*"^*^  ^^ 

VoL^ir.  1  afterwards '*'®«"*- 
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Rtx  V.       afterwards  returning  to  Ewell^  he^  together  with  the  wife 

Lbigi.      und  child,  were  removed,  under  a  new  order,  to  Lelgh^ 

which  laft  order  the  feilions  confirmed  :  but,  upon  a 

cert'urari^  and  a  rule  to  (hew  caufc  why  it  IhouM  not  be 

qqaihedy  tlie  Solicitor  General  now  gave  it  up,  as  not  to  be 

{a)  Ante,  pige  uipportcd,  (iiice  a  late  determination  of  the  fiime  queftion 

to9,  pU  i4i«     in  the  cal'c  of  Rex  v.  Hinxfworth  (a J. 

The  fetilemcnt   .    i^j.  Rex  V.  Henjtngham^  Trinity  Term^  22.  Ge§.  %.  Cald. 

*fa  wWow,     206. — Two  iufliccs  by  an  order  remove  Bridget  Gibfwn 

'':an<!din  te     and  her  child  from  the  townlhip  of  IVhitebavtn,  in  the 

mn  rtgKt,  can-  pavifh  of  ^aiut  Bees  in  the .  county  of  Cumberland^  to  tlie 

not^be  chan^  townfhip  of  Henfinghami^  in  the  fame  parifh  and  county. 

by  cvideiice      The  feffions,  on  appeal,  confirm  the  order,  wd  ftatc  the 

Icntrrds^'mar^^^^  cafc :  lliat  the  pauper,  Bridget  Gihthn,  widow, 

rlcd'to  a  man    ^^  ^^^  ^^^  January  1772  married  Andrew  Campbell Sit  IVbite^ 

who  in  his  life-  haven^  who  ihortly  afterwards  went  on  a  voyage  to  fea ; 

time  told  her     and  at  Martinmas  following  fhc  was  brought- to-bed  of  a 

^w  ^"^rX     ^*"B*i«»^  hy  *icr  faid  hufband.     On  the  24th  of  February 

jhirt  -"^for  it  11  ^^  ""^^^  ^^^^  pauper  Bridget^  her  faid  hufband  and  child 

incumbent  on    being  living,  was  hired  by  Mrs,  Benn^  wife  of  Anthony 

t!iepariih  where  fnmi,  efquire,  nf  Henfingham^  to  nurfe  her  child  for  two 

flic  is  pfowed  to  fhillings  and  fixpence^rr  week  wages,  fo  long  as  her  child 

JSJltJlS^'ro  *  ^^^^^^  tmi^ii  at  the  breafl :  that  Ihe  nurfed  Mrs.  Bemt^ 

fliew  a  fubfe-    ^hild,  and  continued  in  her  fervice  at  Henfingham  on  faid 

^oent  deriva-    contract  and  w^es  xWilVhitfuntide  1774,  during  which 

five  fcttlement.  time  licr  child  by  the  faid  Andrew  Campbell  ditd:  that  at 

See  fame  Cafe    ff^hitfuntide  T  7  74,  the  faid  Andrew  Campbell  being  then  alfo 

poti.  chap,  viii.  living,  and  being  at  Liverpool^   Mrs.  Benn  went  to  the 

^•*'  pauper  and  faid,    **  Bridget^  1?11  give  you  four  guineas 

•*  a-year^  which. is  more  wages  than  I  ever  before  gave  a 

*'  'nurfery-maid  :*'  and  the  pauper  agreed  thereto,  and 

continued  in  confcquence  of  this  contrafi  with  iWi-i.  Bcwt 

tiii  fFhitfuntidc  I'/j^ ,  but  about  nine  weeks  before  the 

expiration  of  that  ytar,  by  reafon  of  iicknefs  in  fomeof 

jl/ts.  Benns,  family  at  Henfingham^  Airs.  Benn'&  family  and 

alio  the  pauper  removed  to  fVhitchaveny  and  ilaid  there 

till  withm  ten  days  of  the  expiration  of  the  term ;  and 

then  tlie  family  and  the  pauper  returned  to  Henfingbamt 

and  Hie  pauper  there  continued   till  lyhitfuntide  17)5; 

and  the  pauper,  without  any  other  contraA  or  convcr- 

fation  whatfocver,  continuca  another  vcar  at  Mrs.  Bemt*i 

(to  wit),  tiJi  ffhitfufitide  1776  :  but  tne  pauper  fays,  (he 

.  confidered  herfelf  at  liberty  at  any  time  if  her  hufband 

ihould  return.     In  /iuguft  1775,  the  pauper  itceived  a 

letter  from  slx\  innkeeper  at  Liverpool^  informing  her  of 

htr  hufbaiid*s  death  on  the  Middle  Paflagc  from  Guinea^ 

which  letter  is  burnt;  and  on  receipt  of  (iud  letter  her 

iDaftcr^ 
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hiailety.  at  htr  rcqucft,  wrote  ta  his  friend  at  Liver fbol^L      ^^^^  «• 
letter  and  direftion  in  thefc  words :  HkNiiNonAii, 

«•  Dear  Sir, 

**  At  the  requcft  of  Bridget  Campbell^  a  fervant  in  ihy 

**  houfe,  1  tiake  the  liberty  of  writing  to  yoti  concenling 

**  (bme  wages  due  to  her  late  hufband  Andrew  Campbeli^  a 

**  feaman,  who  belonged  to  the  Ihip  f^toUt^  in  tlie  AfrUan 

^  trade,  which  (hip  arrived  at  Liverpool  on  tlie  firft  in- 

**  ilanty  and  brought  an  account  i\i2.tCamfbell  died  on.  the 

"  tenth  of  Jpril  laft:  his  wages  were  thirty  (hillings  a- 

*'  month ;  but  his  wife  docs  not  know  how  many  months 

**  arc  due,  or  whether  he  had  taken  up  any  part  of  them 

"  or  not.     If  you  can  ntwike  it  convenient  to  enquire  into 

**  this  matter,  I  (hall  be  much  obliged  to  you  for  yotii* 

'*  affiftance,  and  will  take  care  to  have  the  necellary  re- 

"  quifites  performed  for  enabling  you  to  receive  the 

*•  money.    1  am,  &c* 

And  (he  received  her  hufband^s  wages  in  purfuanice  of 
the  faid  letter ;  but  his  death,  or  the  time  it  happened,  does 
not  otherwife  appear.    On  tlie  2d  December  1777,  the 
pauper  was  married  to  her  late  hufband  Willium  Glbfon^ 
who  in  his  life-time  told  the  pauper   he  was  born  in 
Torkjbire^  but  where  his  fettlement  was  he  knew  not} 
that  the  pauper  had  by  the  faid  fViUiam  Gib/on  her  fon 
fViUi^m  iribfoHj  the  other  pauper,  lawfully  born  at  IVhite-  . 
bavin.     It  appearing  to  this  court  that  the  place  of  her- 
laft  hufbanas  fettlement  is  not  known,   and  that  the 
paaper  hath  gained  a  fettlement  in  tJcnfiugham  by  a  vear's  Settlement  in 
fervicc  with  Mr.  Bemt,  fubfequent  to  the  death  of  Camp-  Hcnfinjliam, 
bellj  her  firft  hufband,  the  femons  doth  therefore  confirm 
the  order,  fubjed  to  the  opinion  of  the  honourable  Court 
•f King's  Bench. — Mr*  Wallace,  in  fupport  of  the 
orders,  infifted  that  tiie  pauper  having  gained  a  new  fettle- 
ment in  her  own  right  at  HeMjinghaniy  it  became  incumbent 
on  that  parifh  to  (hew  fomc  derivative  or  fubfequent 
fettIement.<-^WlLSONSto  quafh  the  orders,  infifted,  that 
although  the  pauper,  while  unmarried,  might  have  gained 
a  (cttfement  at  Hen/ingham^  before  her  fettlement  could  be 
adjadged  there,  it  oueht  to  have  been  pfovedj  that  due 
diligence  had  been  u(cd  by  the  parilh  of  fVhitehaven  to 
difcovcrthe  fettlement  of  her  hulband  i  that  at  Icaft,  af- 
ter what  the  hufband  had  related  of  his  birth  mTorkJbire^ 
feme  enquiry  ought  [a)  to  have  been  made  there ;  and 

i«)ry!rBeztr.Inlttbltafiliof  Ryton,  .  pi.  i^^.  and  Rex  9.  Inhabitants  o( 
p«Se  106,  pi.  140.  Rex  V.  Inha-     £difore,  or  Hedlor,  poll,  page  1 17, 
•I  Weodifordi  polt.  page  116,    pi.  14^. 

I  2  that 
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R«x  9k      that  otherwife  there  could  not  correftly  be  an  adjudkt* 
HxiinMcvAtf.  jJqj^  jJj^^  ^Jj  ^y^j  ^jj^  pjjjj.^  ^f  1^^  j^H  1^  fcttlcmcnt. — 

Lord  Maksfield.  Nobody  has  found  i  later.  ^*  Born 
^'  in  Yorkjhire^^  affords  about  as  much  of  certainty  as 
*'  born  in  England.^*  It  is  not  a  defcriptioitfufficiently 
precife  to  furnilh  a  clue  for  inveftigation.  If  the  hui- 
bandit  fettlement  does  not  appear,  k  is  the  fame  thing  as 
if  he  bad  none;  and  then  this  is  the  woman's  fettleqient : 
it  is  the  party  that  alledges  (he  has  another  fettlement  that 
rouft  Ihew  where  it  is.  The  feffions  hare  done  right*  A 
cafe  was  made  to  charge  the  parilh  of  Henfinghaniy  and 
they  have  not  diichargcd  themfelves  ;  which  if  they 
coidd,  upon  proof  of  tlie  firft  fettlement,  they  ought  to 
havedone.— WiLLEs,  AsHHURST,and  BtJLLERt^i^/^rj, 
concurring,  rule  difcbarged,  and  both  orders  affirmed. 

On  tht  nmoval  i^  ^/;if  v.  Wt^odiford^  Hilary  Term^  23.  Gio.  J*  CaU^ 
«f  a«nri^,itU  2j6.— Two  jnftices  Dy  an  order  remove  Mary  Pitman^ 
^ktifkuMxo  widow,and  her  four  children  fromthepariihof  ^ff^oiv/ 
m  her  maU,  in  the  county  of  Dorfet  to  the  parifh  01  ff^mionu  Atmfler 
Itelcmem.  in  the  iame  county.  The  feffions  on  appeal  adjudged  die 
fettlement  to  be  at  Woodsf^rdy  auaihed  the  order,  and 
ftated  the  following  cafe :  1  hat  by  a  rule  of  the  auartet 
fefllons  for  the  faid  county  of  Dorftt  it  is  orderea,  that 
upon  all  cales  of  appeals  againft  any  order  or  orders  of 
removal,  the  appellants  (hall  begin,  and  in  the  firft  pkcc 
ihew  fome.  fettlement  of  tlic  pauper  or  paupers  out  of  the 
pariih  of  the  faid  appellants  ;  and  thereupon  the  refpon* 
dents  ihall  go  into  their  cafe.  Upon  the  hearing  of  the 
above  appeal,  in  purfuance  of  the  laid  rule,  theappcUantsr 
product  a  copy  of  the  regifter  of  the  birth  of  Mary  Sctot 
in  AffpuddU  i  and  the  pauper,  Mary  PitmaHy  fwore,  diat 
Mary  SckU  was  her  maiden  name.  The  counfel  on  the 
part  of  the  refpondcnts  objeded,  that  this  was  not  fuffi- 
cient ;  but  that  the  birth  of  the  pauper's  hufband,  Robift 
Pitman^  or  fome  other  fettlement  of  his,  ought  to  have 
been  (hewn  \  and  farther,  that  to  identify  the  faid  Mary 
Scutij  it  was  neccflary  for  the  appellants  ip  prove  the 
marriage  of  the  faid  Mary  Scutt  with  the  faid  K$ieri  Pit* 
ynan.  The  Court  adj  udged,  that  the  proof  of  the  birdi  of 
Mary  ScuU  was  fufficient ;  and  that  the  gnus  prcbandi  of 
the  marriage  lay  upon  the  refpondents,  in  order  to  prove 
tlieir  cafe ;  and  quafhed  the  faid  order  of  juftices.*- 
CowPER,  //.  moved  for  a  rule  to  (hew  caufe  why  this 
order  Ihould  not  be  quaihed,  upon  the  ground  tha^  the 
pauper  having  been  removed  in  the  chaxaAerofa  widow, 
fuch  order  imported,  that  it  was  a  removal  to  the  iSlaco 
of  her  late  hutband*s  fettlement ;  that,  unappetled  ntmiy 
it  would  be  ^onciu(ive  evidence  of  his  lettlemeilt ;  and 

'  tbit 
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thai  at  this  muft  confequently  have  been  the  only  pomt  *     i^tx  «^. 
meanttohave  been  brought  in  iffue  between  the  partie8»  Wo»»troi.i. 
the  nuuden  iettlement  ok  the  woman  was  nothing  to  the 
purpofey  asd  did  not  apply  to  the  queftion  before  the  - 
Goiirt.--»SeD  P£r  Curiam,  It  may  t^,  the  hufband  had 
no  Iettlement ;    and  if  he  had*  till  diicovered,  licr  own 
would  in  the  mean  time  remain.  You  were  not  furprifed ; 
but  could  not  or  would  not  anfwer  it.     It  is  enough  in 
the  fiift  inftaaoe.    The  fe^ns  have  done  right.«-Motion 
denied. 

Cal£  37i."^Two  juftices  by  an  order  remove  Elizateib  nwwicRw^ 

in^i^g,  wife  of  jBbH  ft'ooUridge.  and  their  three  chil-  ^«  ^  •"JSj!* 

ditn  from  the  hamlet  of  Umm  and  Sigmt^  in  the  pariih  of  ^J^^^^^ 

Burf§rd  in  the  county  of  Oxford^  t6  the  pariih  of  Hedfor 

in  me  county  of  Bucks*    The  fcffions  on  appeal  confirm  * 

the  order,  and  ftate  the  following  cafe :    That  on  appeal 

eoudlel  were  heard  on  both  fides :   that  the  appellants 

proved  by  tiie  teftimony  of  BUzabetb  JF^Idru^e^  that 

ihei  the  pauper,  was  born  at  Offc^mhy  Jn  DtvQn/bire.  The 

itipond^ts  then  proved  by  the  teftimony  of  the  fiud 

BSftnietb  fVooUbr'idge^  that  (he  was  the  wife  of  the  (aid 

2U»  ffic/dridge ;  but  no  proof  whatfbever  was  given 
y  them  of  the  hufband's  fettlement. — Wilson  and 
Morgan  Ihewed  caufe  ?n  fupp^rt  of  thefe  orders ;  and 
contended,    that  the  appellants  had   made  no  cafe»   a 
married  woman  having  no  iettlement  of  her  own  :  that 
At  pauper  beinc;  fuc^   her  fettlement  is  her  huiband^s 
fettlement ;  andthat  the  adjudication  that  flie  is  fettled 
in  Hedfor  is  confequently  in  effeA  an  adjudication  that 
Hri^r  was  the  place  of  her  hufband's  fettlement:  that, 
in  me  cafe  of  7i^  Kjitg  v.  ibe  InljaUtants  of  Higher  ff^ai- 
ton  (a),  where,^  upon  the  removal  of  a  wife  to  the  place  of  («)  Burr.  SettL 
htt  laft  legal  fettlement,  it  was  objeded,  tliat  it  did  not  ^^  *^- 
aopear  whether  this  fettlement  was  in  ber  own  right  or  in  ^"^  Hi«io3» 
tDit  of  her  bufoentd,  the  Court  fatd,  that  "  ihe  cculdnot  '^  *  '^  ' 
'*be  fettled  at  any  other  place  than  where  her  hufband 
**  was  fettled  :*'  tliat  if  the  effed  of  the  order  is  primJt 
ftcie  to  fix  the  place  of  the  hu(band's  fettlement,  this 
prefumption  cannot  be  done  away  merely  by  fhewing  the 

Shce  of  the  wife's  maiden  fettlement ;  it  can  only,  by 
sewing  a  fettlement  of  the  hufband  in  another  place : 
that  it  was  immaterial  upon  the  order  of  the  proceeding, 
tiutt  no  proof  had  bten  made  on  the  part  of  the  refpon- 
<kiitt:  oiat  they  need  not  prove  any  thing  :  that  every 
^n{  they  rely  upon  muft  be  prefumed,  tiU  the  contrary 

^  ^  3  ^ 
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Rm«.       If  (hewn  ;  as  it  was  incumbent  upon  the  appellantSyWha 
^pisp&i,     liegin,  to  impeach  the  judgment. — Bearcroft,  in  fup- 
port  of  the  rule  to  qua(h  thefe  orders,  iniifted,  that  the 
Court  would  confidcr  the  fefts  dated,  and  not  the  prac- 
tice of  the  feflions  in  making  one  fide  or  tlie  other  begin, 
1— Lord   Mansfield    {Jhpping  him).     There  is  no- 
thing at  all  in  this  cafe,    .'fhe  feilions  have  found  the 
fettlcinent  of  the  wife,   and  it  did  not  appear  that  the 
hufband  had  any. — Buller,  J^^ftice,    The  cafe  cited  by 
{a)  itwMA     Mr.  Wilson  is  not  applicable:  no  faft  is  found  there  (a), 
motion  to  qua(h  j^ot  a  word  of  any  feltlement  of  the  wife's  ;  and'thepre- 
w4nroi?uffil    fumption  is  in  favour  oftbc  order.     But  here  the  faft  is 
cient  certainty   contrary  to  the  order. — Willes,  Juftice^  concurring 
upim  the (ac^o^  (Lord  Commissioner  Ashhurst    was   abfent;,  tiie 
><•  ru}$  was  made  abfolute^  and  both  orders  qualhed* 


to  ilic  cerfifying  kji^n^  where  they  were  legsilly  fettled,  to  refidc  in  the  pa-i. 
pariiiihyan  nfh  oi  Towctfter.  During  their  rcfidenc^  at  Towcefter 
order  which  is  Under  thc  certificate  they  had  four  children  born,  and 
iinappwisd        RichardCrbfs  gained  a  fettlement  in  Towccfttr  by  rentinff 

from,  this  con-         *  J    9  ^  j  a /v/         J  j  -* 

eludes  the  huf-  ^  tenement  of  ten  pounds  a-ycar.  Afterwards,  and  in 
band's  fettle,  the  abfence  of  thb  hulband,  the  wift  and  her  four  chiW 
ment  to  be  in  itcn,  having  bocoHic  chiTigeablc,  were,  on  the  31ft  March 
the  famcpariOi,  1784,  removed  by  an  order  of  tv*o  juftices,  which  was 
'n'r^lol;:.?;  «"apDcaled  apnA  from  T»u>cejl^  to  HM^,  as  to 
his  wift,  and  lie  t"C  place  of  ^^r  laft  legal  fettlement.  Subtfequcnt  to  this 
had  gained  a  removal,  thc  huiband  went  to  Harle/iQn  to  his  family, 
fettlement  in  tilt  and,  on  thc  27  th  May  1784,  was  ren^ved  from  them  by 

''itl^.irf.cate*'*'  ^^  ^^^^  ^^^^^'^  inllices  to  Towcejler.  On  an  appeal  ta 
wL^j^ivpn*^*^*  thcfcffions  againil  this  laft  order,  they  admitted  collateral 
evidence  tp  prove  that  the  faid  Richard  and  Alary  were 
hnjbimd  and  wife.  The  queftion  w?^s,  Wlictlier  thc 
feltlement  of  the  hufband  was  concluded  by  the  tirll  or- 
der of  removal  of  his  wife  and  children,  which  only 
ftatcd  her  name^  but  did  not  ftyle  her  the  wife  of  any  one  ? 
The  fcfTiobs  thought  not,  and  holding  him  fettled  at  7^ 
different  place  froir|  his  wife,  they  confirmed  tlie  order  of 
the  a7th  May  1 784,  and  thc  cafe  as  ;ibove-mentioned. — On 
tiiefe  orders  being  removed  into  thc  King's  Bench,  Mr. 
Dayrell  pbtained  a  rule  to  (hew  caufe  why  they  Ihouid 
not  be  quafhed  on  the  authority  of  thc  cafe  at  Rex  v. 
ik\  Ante  pace  ^«*^^''^*  (^)  J  ^^^  '^^  counfel  anpaaring  to  Ihcw  caufe^ 
,09,  pL  141.  the  rule  wa^  ma^c  abfolute,  and  both  the  orders  were 
guaffacd, 

CHAP- 
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I.  Tbiftatutes. 
II.  IVhe  may  dtllver  notice  ofrejidence. 

III.  Of  the  kind  of  sOTlct  necejfary. 

IV.  Of  THE  TIME  and  MANNER  cf  refiitncy. 
y  •  Of  ferjom  immoveable, 

I.  Tbefiattites, 

J47.  TJ  Y   13.  ^   14.   Car.  2.  C.   12.   f.  T.  KECITI.NC,  Toprcycni  ta%- 
fj  That  whereas  by  reafon  of  fome  dcfefts  in  the  ^^^^  pcrfoni 
law  poor  people  are  not  reftraiiied  from  going  from  one  f^i^l^^i  by* 
pariih  to  anoth6r,  and  therefore  dp  endeavour  to  fettle  refidtnct  in  any 
themfelves  in  thofe  pariihes  where  there  is  the  befl  flock,  pariih,  any  two 
the  laigeft  commons  or  wafles  to  build  cottages,  and  the  i""'»"*»  "P"*. 
jnoft  woods  for  them  to  burn  and  deftrov,  and  when  they  !^riJjJ*offl^ 
haveconfuineditthen  go  to  another  pariih,  and  at  laftbe-  |^y  within  * 
come  rogues  and  vagabonds,  to  the  great  difcouragement  forty  days  re^ 
of  pariihes  to  provide  flock,  where  it  is  liable  to  be  de-  »"ove  a  pwfon 
Vourcd  byflrancers;  it  is  enacted,  "That  it  A^aU J^^^JJ*^^ 
**and  may  be  lawful,  upon   complaint  made  by  the  J^'^^"*,!^* 
*'  churchwardens  and  overfcers  of  the  poor  of  anv  parifli  ten  pounds  a-' 
"to  any  juflice  of  peace   within  forty  days   after  any  y«r,  •«<* '"^If 
"  fuch  penon  or  perions  coming  fo  to  fettle  as  aforefaid  ^'^*^*"'8«^«i 
"  in  any  tenement  under  the  yearly  value  of  ten  pounds,  |^r*laft  toil 
**  for  any  two  juji ices  of  the  peace,  whereof  one  to  be  of  fettiement,  un- 
"  tlie  quorum^  of  the  divifion  where  any  perfon  or  per-  ieft  iuch  peribn 
**  fons  tliat  are  likely  to  be  chargeable  to  the  pariih  Uiall  ^"  indcmnifj^ 
••  come  to  inhabit,  by  their  warrant  to  renjove  and  con-  **^  ?*"*• 
**  vcy  fuch  perfon  or  perfons  to  fuch  pariih  where  he  or 
"they  were  laft  legally  fettled,  either  as  a  native,  houfc- 
"  hokler,  fojourner,  apprentice,  or  fervant  for  the  fpacc 
"  ^i forty  days  at  the  leaft,  unlefs  he  or  they  give  fufficient 
•*  fccurity  for  the  difcharge  of  the  faid  parifli,  to  be  al-  . 
^  lowed  oy  the  faid  jufticcs."  ' 

I  4:  T48.  But 
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Fcrfons  gricvea       148.  But  by  13.  iff  14.  Car.  2.  c.  12.  f.  2.  •**  It  is  PRO- 

S'lJJrtT'  r  "  ^^^^^^  **t  >fi  f^ch  pcrfons  who  think  themfelves  ag- 
'  -*'*'^"^''^  •*  grieved  by  any  fuch  judgment  of  the  fiiid  two  jnftices^ 
**  ^lay  appeal  to  the  juftices  of  the  peace  of  the.faidi 
**  countv  at  their  next  quarter  feffions^  who  etc  hereby  rc- 
<<  <)uired  to  do  them  juiUce  according  to  the  merits  of 
.<•  their  caufc." 


T?>t  forty  dnys 
fhall  b^  ac- 
counted from 
the  i$livry  of 

to  i»ne  of  iWe 
^hurcbwardcfH. 
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Koptrte  (lull 
fiina  fettlemcnt 
by  f$fi4*!tt*  an* 

til  thcf  Iwvv 
continued  yori^ 
i^^/  after  the 
fuhJifatian  of  a 
nulici  U  writing, 
containing  hit 
abode  and  num- 
ber of  his  fa- 
milf,  ddivcrcd 
In  the  church- 
wsfdcp  Of  over- 
Ibcrs  which  no- 
ttctdnUberMi/ 
in  the  chuipli 
'ibeenfumg  Sun- 
day, and  rtfij* 


149.  By  i.Jac.  2.   c.   17.    f.  J..  **  Forafmuch  as 

fuch  poor  perfons,  at  their  firft  coining  to  z  psriih, 
do  commoniv  conceal  themfelves,  it  is  therefore  nereby 
provided  ana  enaded,  That  thcforty  days  continuance 
of  fuch  perfon  in  a  parifli|  intended  by  the  (kid  z€t  of 
13.  (st  14.  Car.  %.  c.  12.  to  make  a/ettkmsMi^  (hall  be 
accounted  from  the  time  of  his  or  her  delivery  otn^ict 
in  writing  (which  they  are  hereby  required  to  do)  of 
the  houle  of  his  or  her  abode,  and  the  number  of  his 
or  her  family ,  if  he  or  fhe  have  any,  to  on6of  tlie 
churchwardens  or  overfecrs  of  the  poor  of  the  find  pE*' 
rilh  to  which  they  fhall  fq  remove, 

150.  By 3.  Jf^tlLlg  Ma%yy  c.  \\.  After  HEC|T|NC,  that 
the  ftatutcsof  17. (^  14.  Car.^.  c.  i2»End  i.Jac.2»c.  ly, 
have  been  founa  bv  experience  to  be  good  ana  wholefomc 
lawst  and  continumg  fo  much  of  tbem  as  relate  to  the 
fettlements  of  the  poor,  it  is  further  recited,  that  the^  ikid 
a(f><:  arc  fomew hat  defective  and  doubtful}  and  far  the 
fupplyiijg  and  explaining  thereof,  it  is  ena&edy  **  Tliat 

x\\t  forty  days  continuance  of  fuch  perfqn  in  a  pari^i  or 
town,  intended  by  the  faid  ads  to  make  9  fettlement, 
(ball  be  accounted  from  the ptiblicaticna(z  notice  in  writ-^ 
ing  which  be  or  fhe  fliall  aeliver  of  tho  houfe  of  hTs 
or  her  abode,  and  the  number  of  his  or  her  family »  if 
he  or  (he  have  any,  to  the  churchwarden  or  overfeer  of 
the  poor,  which  laid  notice  in  writing  tlie  faid  church- 
waraen  or  overfeer  of  the  poor  is  or  are  hereby  require^ 
to  read,  or  caufe  to  be  read  publicly,  immediately  after 
divine  fervice  in  the  church  or  chapel  of  the  faid  parifti 
or  town)  on  the  next  Ix>rd'ft  day  when  there  fhall  be 
divine  fervice  ii;  the  fame ;  and  tne  faid  churchwarden 
or  overfeer  of  the  poor  is  or  are  hereby  required  to  rq- 
gifter,  or  capfe  to  oe  regiftered,  the  faid  notice  Iq  wri^- 
mg  in  the  book  kept  for  the  poor's  accounts/* 


If  the  churchi 


iji.  By  3.  tf^iU.  iif  Maryy  en.  f,5^  *'  If  any  churchwar- 
fcm  Aau'  ^'  **  ^^  ^^  overfeer  of  the  poor  (ball  refufc  or  pcglea  to  read» 
gi.a  ro  j-md    **  or  caufe  to  be  read,  fuch  notice  in  writing  as  afovelaid| 

juid  rtfifitr  fnch  Mtice  «%  9fonbid^  he  (hall  forfeit  for^  diUlipp, 
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^  ID  fuch  manner,  place,  and  time  as  aferefald,  he  or  they 

**  for  every  fuch  offence  (upon  proof  thereof  by  two 

*'  ctedible  witnefles  upon  oath  betore  any  jullice  of  the 

**  pettoe  <rf'the  lame  county,  riding,  or  divifion,  city,  or 

**  town  corporate,  where  complaint  thereof  ihall  be  made) 

**  (hall  forfeit  the  fum  of  forty  shillings  to  the  ufe 

*'  of  the  party  grieved,  to  be  levied  by  diftreik^and  fale  of 

*'  the  offender  or  offenders  goods  by  warrant  under  the 

^  hand  and  ftalof  any  juftice  of  the  peace  within  the  faid 

'*  juriidiftions  refpeSively  to  the  conftable  of  tlie  pariih 

**  or  town  where  fuch  oronder  or  offmiders  dwell ;  the 

**  overplus,  if  any  be,  to  be  returned  to  the  owner  or 

^  owners ;  and  for  want  of  fuch  fuflBcient  diftrefsi,  tlie  faid 

'*  juftice  fliall  commit  him  or  them  to  the  common  gaol 

**  of  the  faid  county,  city,  or  town  corporate,  tliere  to  re* 

"  main  without  bail  or  mainprize  for  the  fpace  of  one 

*  month :  ANp  IF  any  churdiwarden  or  overfecr  of  the 

''  poor  fhall  refufe  or  ne^eft  to  regifter  or  caufe  to  be 

**  regiftered  fuch  notice  in  writing  as  aforefaid,  he  or 

**  tfaey  fo  offending,  upon  the  like  conviAion,  fhall  for- 

**  feit  tht  fum  of  forty  (hillings  to  the  ufe  of  the  poor  of 

^  the  p4rifli  or  town  where  fuch  offender  or  offenders 

^  dwell,  to  be  levied  as  aforefaid ;  the  overplus,  if  any  b^ 

**  to  be  returned  to  the  owner  or  owners ;  and  for  want 

**  of  fu^h  fufficicnt  diftrefs,  then  the  faid  juftice  Ihall 

^  commit  fuch  offender  or  offenders  as  aforcuid  for  the 

*'  time  aforefiud," 

15a.  By  S*  ^"'  ^  Mary^  C  1 1,  f.  9.    **  If  any  pcrfon  PerthmiBrlw^ 
•*  or  perfons  (hall  find  him  her  or  themfelves  a^rieved  •*  ^  'pp^ 
•*  bjr  wy  determination  which  any  juftice  or  juftices  of  ^^^JJ^fT* 
**  tne  peace  Hull  make  in  any  of  the  cafes  abovcfaid,  imjiml 
*^  (aid  perfon  or  perfons  (hall  have  liberty  to  appeal  to 
<*  the  next  |[eneral  quarter  feffions  of  the  peace  to  oe  held 
^  for  the  (aid  cotinty,  riding,  or  divifion,  citv,  or  town 
**  corporate,  who,  upon  fou  hearing  of  the  uUd  appeal, 
^  (hall  have  fiillpowerfinalljto  determine  the  (iuDe^^(«). 

II,  Wh%  mtt/  deSfHr  KOTICS  $f  refiiemt. 

IS3-  By 3.  miU  V Mpj^  c.  u.  f.  4.   *«  No  foldier,  Vomitr.f^. 
*•  iSman,  (bipwridil,  or  other  artificer  or  workman,  ^^*^«^f^ 
''  emotoyed  in  their  majefties  fervice,  (haU  have  any  j^ij^,  ^^ 
*^  mkauint  in  any  jparim,  port  town,  or  other  town,  gain  aVrck. 
**  ajr  delivery  and  puwcttion  ct  a  koticb  in  writing,  meat  by  nocSoe 
"^  unkis  the  fiune  be  giflter  the  £Augm  of  fuch  perfon  •»?.:«?**?? 
*•  oat  of  tbeirm^es  ferriQc'*^  '^J^'^'  ^''^ 

(«)SMaH«thcftimiMorthtf.|p    p«tofifiaUif  vnteaeeftificatc^Qr 

^  ^^^!l^  *'  ' ''  ""^  ^  '**  ^'^    ^^  *  cetdfioMti  piribo,  fliall  gain 
^lifM.  li^fiiL  1;  t«  cbuqp   t  ftfi^Mmrn  ly  aoiiqi  sad  refldcncc, 

xs4,By 
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inhabltanti  I5|.  By  3. /F///,  jf^ -A&r/,  c.  II.  f.  6.  "  Protided, 

fcrvinKan        **  that  it*  any  pcrfon  who  Ihall  come  to  inhabit  in  any 

annual  office^    u  xowTi  OF  parilh  fliall  for  himfcif,    and  on  his  own 

rAr?'#11.!.       "  account,   execute  any  pub  lie  amiual   office   or    charge 

netd  not  give         >n  thc  uiid  town  OF  pariih  doring  one  whole  year, 

»•!«*.  *♦  or  fhall  be  ebargid  with  mid  pay  his- flutre  towards  the 

**  public  taxes  or  levies,  then  he  fliali  be  adjudged  and 

*'  deemed  to  have  a  lep:al  fettlctnefit  in  the  fame,  though' 

**'  no  fuch  tiQtice  in  writing  be  delivered  and  publiflied 

V  as  is  hereby  before  required.'* 

PcrfonsfoV^/,         155*  By  3.  JVill.  U  Mar%Q.'iu  f.  7.  "it  is  further 

antl/rrt^i/i*  for   *♦  ENACTED,  that  if  any  unhiarried  perfon^  not  having 

aytar,  need  not  M  child  or  children,  (hall  be  lawfully  Wrr*/ into  any  pariih 

jive  »o/if#.       4>  or  town  for  one  year ^  fuch  fervice  (hall  be  adjudged  and 

*♦  deemed  a  good  fettlement  therein,  though  no  fuch 

"  notice  in  writing  be  delivered  and  publifticd  as  is  herein 

♦'  before  required." 

^PprtntUet  rMy     1 56.  By  J.  PFiIL  fcf  MoTj,  c.  II.  f.  8.   «  It  IS  further 

wlrh^u"^*^**  ENACTED,   that  if  any  perfon   fiiall  be  bound   an 

li9ticu     **^"''"  APPRENTICE  by  indenture^  and  inhabit  in  anv  towii 

'/  or  pariih,   fuch  binding    and   inhabitation   inall  be* 

**  adjudged  a  good  fettlement,  though  no  fuch  notice 

^  in  writing  be  delivered  and  publiflied  as  aforefaid;*' 

A  freeholder  In        157,  Riflip  v.   Harrow^    Hilary   Terniy   -8.    Jf^lL    3, 
one  ptrim  can-  j^/^.  51^4.— Ho lt.  Chief  Juftice.    A  perfon  having  land 
InMwSwpa!  ^^  ^  parifli  will  not  enable  him  to  ^ive  notice  for  the 
rUhl^         '  purpofe  of  gaining  a  fettlement ;  but  if  a  perfon  live  in  a 
parifli  where  he  has  land,- he  mav  thereby  jgain  a  fettle- 
ment without  notice  ;  fot  the  aft  of  parliament  never 
meant  to  banifh  mei)  fVomthe  enjoyment  of  their  owii 

lands, 

• 

A  perfon  board- .     1 58.  Rijlipv,  Hendon^  Mich-  Term^  12.  Tf^ill.j..     ForU 

ing  in  a  parifli  gi^. — A  perfon  boni  in  the  parifli  of  Hetrd^n  rrfidcd  there 

*annot^*ive  no-  ^^'^  '^^  ^^'^^  elcvcn  vears  of  age,  and  was  then  placed  out 

ticc  of  icfidcn-  ^^  board  in  the  parjlK  cf  Riflip ;  from  whence  he  returned 

cy,  as  rtquired  back  to  Hendon,  where  he  had  tM'o  acres-  of  freehold  land 

byj.  Will.  &    defccnded  on  him,  of  the  value  of  four  pounds  f  year, 

r*  he'"'  f  He  continued  to  live  at  Hendon  two  years  and  a  haU^ 

oJ^ining"!^  ^  *"^.  ^^^  remoted  to  the  parifh  of  rinner^  where  he 

feitkmcnt.        boaixledfor  two  years.    .From  Pinner  he  removed  into  tljc 

parifli  of  Harrow f  where,  after  rcfiding  twojrears,  he  -toojk 

a  houfe,  and  obtained  a  jpftice's  licence  to  iell  ide.  .  Two 

juftices  remove  tliis  man  from   Harrow  to  Hendon^  and 

oil  appeal  that  order  was  difchargedj;  and  tlie  man  fent 
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back  to  Harrow.  The  parifh  of  Harrow  then  fond  him  RiiLir  ir. 
to  Rj/lip^  and  on  appeal  the  order  is  confirmed.  The  H«ui>oiit 
parim  of  Rijllp  fend  him  to  H^ndon.  It  v.  as  moved  to 
quafh  this  order, — The  Court.  The  taking  of  \ 
boarder  to  fchool  will  not  make  him  an  inhabitant,  for 
he  lias  his  maintenance  eliewhcre  ;  the  fame  of  a  nurfe- 
child.  A  perfon  put  out  to  board  is  no  fojourner  within 
tLcflatute  ;  for  foiourning  is  the  aft  of  a  free  mind,  but 
putting  to  board  perhaps  is  not ;  and  the  jullices  by  their 
licence  cannot  make  a  fcttlemcnt. — Holt,  Chief  Jujlice. 
The  order  between  Kijl'ip  and  Harrow  is  conclnfive>  and 
infers  a  fcttlement  tillquaihed.  This  makes  the  order 
froiQ  Rj/Tip  to  Hendon  naught ;  becaufc  it  was  adjudged 
that  he  was  fettled  before  zX.  Ri/lip.  Thejuilices  have 
executed  tlicir  authority.  Hendon  is  difchargcd  by  the 
firft  order  being  qualhcd. 

159-  ^^'  v-  Buckingham'^  Eajier  Term^  5.  Jwi.     Salt.  Alodgerittlirft 
<34. — A  fpecial  order  was  made,  wherein  the  cafe  was,  J^jJ^^fg*,  *  ^t!"* 
/?.  being  a  poor  perfon  went  to  Buckingham^  vfhtTthc^^^^^^lf^^f^ 
took  part  of  a  houfe  of  IV,  T.  at  3!.  per  annum,  and  in-  from  the  houfis^ 
fiAcd,  when  he  took  this  apartment,  that  he  would  pay  "»ysivenocic«i 
no  taxes  for  it,  but  tliat  the   leflbr  fliould  ;  this  was  **."'  ""**{•  ^^ 
agreed  to,  his  rent  being  the  more  and  die  greater  upon  SJJ^jn-t^  *** 
diat  account.     This  appeared  upon  evidence;  and  alfo  3.  wiu. * 
that  this  apartment  before  the  taking,  and  while  he  Mary,  en. 
continued  in  it,  was  diftinft  from  the  reft  of  the  houfe,  **«  ^"^  ^* 
vithout  communication,  and  was  taxed  as  a  houfe  of^^Tj^^}' 
tielf,  and  that  the  tax  was  laid  upon  /V.  T,  the  ielTor ;  admitted  roem« 
and  that  while  H  lived  there  he  took  his  freedom  in  the  ber  of  dw  cor« 
corporation,  ancl  once  voted  as  a  freeman  at  the  eleftion  portion, 
of  bailiffs  for  the  corporation.     The  juftices  at  the  quar- 
ter &fEons  adjudged  this  to  be  a  good  fettlement ;  but 
upon  die  motion  of  Serjeant   Brodericic   it  was 
qnaflicd.    He  inflfted,  that  lincethe  explanatory  a&  3.  tf 
I.  IFUL  fsf  Mar)\  nothing  makes  a  fettlement  within  that 
natutc  that  comes  not  within  tlie  words  ;  an  explanatory 
dSt  implying  a  negative  of  any  thing  elfe.— £/^^  Holt, 
CiiffJu/liceyZndlfowELLy  ju/tiee^    Coming  mto  a  pa-i 
ri(h,  and  being  taxed  by  the  parilh,  made  a  good  fetde- 
ment  widiout  a  notice  in  writing,  within  the  ilatute  of 
Jac,  2.  ;  but  the  law  is  altered  by  3.  iff  4.  ff^lL  ii  Mary  : 
and  as  to  his  votings  they  could  not  t^ke  notice  that  that 
implied  a  fettlement;  for  a  bare  refidcnce  might,  by  the 
conflitution  of  the  corporation,  entitle  him  to  that;  and 
bis  voting  was  an  a&  Xhs^X  rclatdi  to  die  corporadon,  and 
not  tq  the  parilh, 

III.  Of 
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III.  Of  the  kind  of  not  ice  neceffary* 

Ifthcpirimruf-  j6o.  Rex  v.  St.  Nicholas,  Trinity  Terpiy  8.  fTiif.  3. 
|^*^P^^"  '^  ?•  Sutt.  472.— I'he  faft  was,  That  ^.  bcmg  legaJhr  fettled 
alter*  giving*  ^^  ^^'  ^ichohs^  caixic  ciand^ftinely  into  the  parim  of  5/. 
him  relief,  the  Helnty  and  lived  there  fix  years  without  giving  notice 
Court  B  R.  durinj;  all  that  time,  at  the  end  of  which  he  was  icnt  back 
will  pretume  ^^  ^^e  parilh  of  6V.  NichoIas.-^TuK  Court.  If  it  had 
fcTltaied  Vh^t  '^  »PPC?ircd  upon  the  order  that  the  parifh  of  5/.  Helen  had 
no  no^cc  was  taken  notice  of  jf.  and  looked  upon  him  as  one  of  the 
given.  pariih,  as  by  relieving  him,  making  him  an  officer,  &c. 

s»  Lev.  ai.  ^^  ^^^^  ^^^'^*  ^^^^^  ^^  '^"S  ^  time,  we  would  have  prefumed 
Com.  38s,*  notice  given,  bccaufc  the  notice  need  not  be  exaAly' 
proved;  for  the  churchwarden  to  whom  it  was  given^ 
and  his  witncffes  attefting  tlie  matter,  may  be  dead  ;  but 
it  is  returned  on  this  order,  that  he  clandeftinely  removedf 
fo  tliat  he  might  eafily  continue  in  tlie  fame  manner  ; 
and  in  fuch  a  cafe  wc  muft  conflrue  the  itatute  (Iriftly* 
Order  confirnjcd* 

Tlic3.&4.Wiii.      ibi.  Rex  v.Talbury,    Hilary  Term,   S.  fTilt.  3.    Foley, 

apJaMtory'of*'*^^'"'^^^'''''   ^^^<»^  was  born   in  Tnlhury,    and    fert'cd 

I.  ja^«!T°7,  ^cven  years  apprenticcfhip  there,  which  ended  in  the  year 

andnochins    '  '^93*     ^^  the  year  1694,   the  blackfmith  that  lived  at 

Ihail  be  eqiHva- jFo^o^  dying,  the  principal  inhabitants  o(  Fofton  invited 

lent  to  noiicf,    flie  pauper  Blood  to  come  and  take  tlie  (hop  of  the  late 

IKdcola^'  blackfmith  there.     He  accordingly  went  thither,  and 

riic«.         '     rented  the  (hop  and  a  chamber  of  the  widow  of  the  for- 

Carth      6.      ^^^  blackfmith  for  a  year,  at  fifty-two  Ihillings  a-year^ 

a.  Saik?4-6,     ^"'^  foUowed  the  trade  of  a  blackfmith  for  one  whole 

Foiex,  T14.      year,  was  publicly  employed  by  die  lord  of  the  manor^ 

Sceh.c.  po(K  the  vicar,  and  many  other  inhabitants  of  jPo//«;ry  but  gave 

^R^  '^  "*""**  no  notice  in  writing.     He  married  in  Talhury^  and  had  a 

^**'*    *^'clande{line  lodging  there.     Two  juftices  remove  him 

and  his  wife  to  Fofton^  and  on  appeal  the  fefTions  quaih 

their  order. — Per  Curiam.     I'his  public  notice  taken 

by  the  parifh  migiit  perhaps  have   latisfied  the  ftatute 

I.  Jac»  2.  c.  17.  ;  but  there  being  doubts  concerning  the 

notice  prefcribed  by  that  aft,  the  Aatute  of  the  3^  (^  4* 

/f?//.  (^  Mary^  c.  1 1,  was  made  to  explain  it ;  and  thii 

late  ftatute  hath  particularized  the  notice,  and  what  Dull 

be  tantamount  to  it,  and  what  not :  but  this  is  not  among 

the  particulars  of  that  ftatute  ;  for  wliich  reafon  the  order 

was  confirmed  (ff). 

-    (41^/    ^fr,  FoUy  icports  this  oSt  faid,  that  Bl<mU  rented  a  (hop  ani 

frcm  a   ncM?  of  Mr.  Juflict  Turivn^  chamber  for  fifty-two  po«>ads  a  year 

A'ho  w»%  ore  of  the  juliices  of  the  in  iv^M,  which  ia  evidently  a  mif. 

M>Mrt  of  K«ng*c  bench  in  Hilary  Term  take.      See  Com^  jStt^-iVw   ky 


in  rl>r  ei^th  yeir  of  king  William.      N^a,  Ro.TT* 
5.  ^^od.  33«.      In  Salk.  476.   it  it 
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162.  Rexv.  Cbertftji    Michaelmas  Term^     f  i.  fyil/.  9^  The  notice  re* 
5.  A^,  454. — £xcq>tion  was  taken  to  an  order  of  fef-  quired  by  cfae 
lions,  tha%  the  only  ground  of  fettlement  of  the  pauper  j6-G«^a'C.s^ 
appears  upon  the  order  to  have  been,  that  tlie  banns  oi^tSL^lJJKI^'^ii 
matrimony  of  apoor  perfon  were  pobliflied  m  tlieparifli-  noc  faAcient 
church  ;  and  the  notice  given  to  the  parilh  muft  not  aocice  gnder 
oulv  be  in  writings  but  theotlier  ceremonies  required  by  3*^>u.lpMaryii 
ihc'ftatutc  3-  fFiH.  t^Miry,  c.  1 1.  rauft  be  obferved,  add  ^,^^.1^*'* * 
that  being  an  explanatory  aft  cannot  be  taken  in  equity. 

—Per  Cua  i  am.    Let  the  order  be  quafhed. 

163.  Xix  V.  Abbotts  Langlfy^    Hilary  Term^    2.  Gc^,  2.  A  rcidcnceina 
Editoe's  MSB, — ^Two  juitices  nuulean  order  to  remove  p*n<kt  uieod- 
Jdm  CrMj  MdStifan  his  wife  from  the  parifli  of  JUch^  ^Zi^. 
hem  to  the  parifh  of  Jbbotts  Langlej.    The  parifh-officers  work  on^he^* 
of  Abisits  Langky  appealed  againit  this  order  at  the  next  high^ay^  hav. 
general  quarter  feflions  of  the  peace  held  at  St.  AlbaiCs  for  in;  a  p«w  in  che 
thatdivilion  of  Che  county  of  i7(rr/j,  and  the  feflions  con-  ^IH^'"^*^ 
finned  the  order,  and  ftated  the  following  cafe:  J^hn^^^"'!^ 
CrsAyYoA  obtained  a  legal  fettlement  in  the  parim  of  offortyyeMv, 
Aii^tts  LangUy^  and   afterwards,  about    two-and-forty  ^ni  not  gain  a 
ye^rs  ago,  m  removed  with  his  wife  and  family  to  AkUn^  Element,  un- 
ifom^  where  he  took  a  houfe  with  the  knowledge,  as  he  J^'/JT'haibeett 
believed,  of  the  churchwardens  and  overieers  of  Aldenhamf  ^ven'purfiiaoc 
and  continued  to  live  and  keep  a  public  and  open  flK>p  10  the  ftatvie; 
there,  without  any  moleftation  from  that  time  until  the  foroocoikeioR 
prefcnt  order  of  removal  was  made.    His  removal  to  the  ^^•^••'^^ww 
parifli  of  jlJdenbam  was  fubfequent  to  the  pairing  of  tlie  ^^^  ^, 
fiatute  of  I.  Jac.  2.  c.  17.    On  the  i ft  of  O£lober  1688  a  fKfin,eii%,€  m. 
licence  was  granted  to  him  by  the  juftices  of  tlie  county  «>(<• 

for  the  buying  and  felling  of  com  and  other  grain  ;  and  s.C.Foifjr.f  ro. 
he  kept  a  public  alehouie  in  the  faid  parilh  of  Aldenham  s.  c!  Sm.  S;5. 
for  upwardsoffix-and-thirty  years,  which  houfe  was  pub-  s.c.j. Bv.il.il 
^ly  known  to  and  frequented  by  tlie  officers  of  the  pa^- 
rilli.     During  his  refidence  in  tliis  houfe  the  church- 
wardens and  overfeers  of  the  poor  diftributed  to  him, 
among  other  pari(hioncrs,  certain  yearly  gilts  and  cha- 
rities which  were  reputed  to  be  given  annually  to  the 
paiifliioners  and  inhabitants  of  Aldenham  only.     He  had 
'^  five  legitimate  children  bom  to  him  in  this  houfe, 
which  were  publicly  chriftened  bv  the  minifter  of  the 
firifli  \  and  foon  after  his  going  tliere  he  was  placed  by 
ihe  churchwardens  in  a  feat  in  the  parifti-church  as  one 
of  tlie  parifliioners.     In  the  reign  of  king  lames  the  fe- 
«Mid  he  performed  watch  and  ward  in  the  laid  pariih  as 
an  inhabitant  thereof,  and  fervcd  as  a  juryman  m  feverai 
comt  Itets,  did  his  dutv-work  yearly  on  the  highways, 
•r  paid  the  furveyor  to  oe  excuicd,  in  the  fame  manner  . 

as 


t|6  -  SiSTtt£iGl£Nt  dV  NOTiei  Ail O  ftSdID£Sr(!i« 

Rex  «.      ^s  the  reft  of  the  parilhioners  there.    Upon  thefe  otdtv^ 
ABtoTTt    being  rttmoved  into  the  Court  of  King'g  Bench,  a  rtik  was 
kAv«LXT»    granted,  on  the  motion  of  Mr.  Filmer,  tofhewcaufe 
why  tliey  (hould  not  be  quafhed.— Mr.  Reeves,  againft 
the  rule,  contended,  that  if  idl  thefe  fiids  had  happened 
after  the  paffing  of  the  3.  ff^ilL  fstAfary^  c.  1 1.  diey  would 
not  amotint  to  liidh  a  notice  as  the  I^giilature  requirei  fot 
the  purpofe  of  a  fettlemcnt.    Where  a  pei:fon  goes  into 
a  parifh  under  circuraftances  Which  render  him  irre-^ 
moveable,  as  if  he  rent  a  tenement  often  pounds  a-yean 
or  be  a  yearly  hired  fervant,  tio  notice  is  ncceflary  to.be 
given,  as  was  decided  in  the  cafe  of  5^  Nith^las  «/.  St, 
(a)  Silk.  473.  HeUfCs  (a) ;  and  as  the'Legiflaturehas  defcfibed  tlieperfons 
Ante,  pa^ii4.  ^ho  (hall  gain  a  fcttlement  without  notice  iH  writing, 
^  ^^'  all  perfons  who  do  not  come  within  thofe  deferiptiont 

are  now  excluded  from  gaining  a  fettleraent,  uniefs  they  ■ 
have  given  fuch  notice  ;  for  it  wais  decided  in  the  cafe  of 
(*)  Salk.  534.   Rrg^  v.  Buckingham  (b)^  that  there  cannot  be  an  impRed 
Ante,  page  123.  if^//Ve,  for  that  nothing  will  make  a  fettlemcnt  under 
pl-  »S9-  the  3.  JViiL  fsf  Mary,   c.  ii.   that  comes  not  within  tlie 

very  words  of  the  aft. — Mr.  Filmer  contra.    The  quef-^  • 
tion  in  this  cafe  is,  Whether  the  fafts  as  Elated  by  the 
feflions  do  not  amount  to  fuch  a  notice  as  will  enable  a 
perfon  to  gain  a  fettlemcnt  under  the  ftatute  of  13.  &r  14. 
Car.  2.  c.  12.  the  profefled  objeft  of  which  was  only  to 
prevent  clandtftine  fettlements  ^   and  the  fubfequent  fta- 
tutcs  will  make  no  diiFercnce  in  the  kind  of  notice  which 
is  ncceflary;   for  the  i.  Jac,  2.  c.  17.  only  means  that 
the  forty  days  fhall  be  accounted  from  the  dcUvcry  of  the 
notice,  and  the  3.  fniLfsf  Mary,  c.  1 1.  that  they  (hall  be 
reckoned  from  rtie  time  fuch  notice  is  ^uhlijhtd.     In  the 
(«)  f.Sliow.it.  cafe  o^Rex  v.  Payne  {c)y  it  was  determmed  that  remain- 
Canh.  2«.        ing  above  forty  days  after  taking  a  houfe  of  three  pounds 
g.  Mod.  127.     a-year,  and  being  rated  to  the  poor  there,  would  make  a 
good  fettlemcnt  within  the  i.  Jac.  2.  c.  17.  though  there 
was  no  notice  in  writing  given  to  the  churchwardens  ; 
for  the  Court  faid,  thij  was  fufficient  notice  within  the 
intent  of  the  ftatute,  though  not  within  the  letter  of  it ) 
(i)  Saljc.  47».    and  in  the  cafe  of  5/.  Nicholas  v.  St.  Helen's  (^),  it  was 
Ante,  page. 1 24,  faid  by  the  Court,  that  if  it  had  appeared  upon  the  order 
^  •  '^®'  that  the  parifh  had  taken  notice  of  the  pauper,  and  looked 

upon  him  as  oneof  the  parifh, as  by  relieving  him,ormak* 
ing  him  an  officer,  in  fuch  cafe  they  would  have  prefum^ 
notice  from  an  unmolcfted  rcfidence  of  fix  jears.— Page, 
Juftke.  All  thefe  fafts  put  together,  and  luppofing  them' 
to  be  done  before  the  ftatute  of  3.  fVilL  li  Mary^  c.  11. 
will  not  amount  to  fuch  a  conftruftive  notice  as  will  gain 
a  fettlemcnt  J  for  the  ftatute  t^Jae.  2.  c.  17.  exprefsly 

require^ 
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requires  that  the  notice  (hall  be  in  writings  and  therefore 
1  am  of  opinion  that  the  orders  ought  to  be  affirmed.— 
Reynolds,  Juftice.  The  ftatute  of  the  i,  Jac*  2.  c.  17. 
is  very  dearly  and  poiitively  expre^»  and  it  is  certainty 
ezpfamatory  of  the  13.  tf  14.  Car.  1.  c.  12. ;  and  the  con* 
ftniftions  on  it  have  certainly  gone  fo  far  as  to  allow  cer^ 
taun  afts  to  be  equivalent  to  notice  in  writing.  But  I 
conceive,  that  the  ftatute  of  3.  ff^tU.  tf  Mary^  c.ii.  has 
cut  up  by  the  very  roots  all  the  refolutions  whicli  took 
place  on  tliis  fubjeft  under  the  ftatute  of  i.  Jac.  a.  c  17. 
The  performance  of  watch  and  ward  does  not  fettle  a  man, 
but  paying  to  a  rate  for  the  repair  of  the  highways  would 
have  clone  it.  1  have  frequently  wondered  how  it  was 
poffible  in  any  cafe  to  fupply  an  irregular  fettiemtni  by  the 
affiftance  of  a'  ecnftru^lve  notice.  I  am  of  opinion  with 
my  brother  Page,  that  the  orders  fliould  be  affirmed.-— 
Paobvk,  Jttftice.  I  do  not  think  tlie  ftatute  3.  fVilL  {sf 
Mary^c.  11.  alters  the  ftatute  imjac.  2«  c.  17.  with  refped: 
to  perfons  coming  into  a  parifh  between  the  time  of  paf« 
fing  the  one  and  the  other.  l*he  fafls  as  ftated  in  this 
pite  arc  extremely  ftrong.  The  feating  liim  in  the  church 
is  ftrong  evidence  of  the  right  of  fettlement :  for  he  was 
feated  there  as  a  parilhioner,  which  isanexprefs  acknow-* 
iedgnnent  on  the  part  of  the  churchwardens  andoveriS^rs 
that  he  was  in  fadt  a  parifhioner.  But  the  words  of  the 
ftatute  being  pofitive,  no  collection  of  faAs,  however 
ftrong,  can  be  tantamount  to  a  notice  in  writing;  and  to 
conftrue  them  in  the  prcfent  cafe  as  amounting  to  a  no* 
tice  in  writing,  would  be  adding  in  direft  contradidion 
to  the  L^ilaturc. — Raymond,  Chief  Jtijiicej  being- an 
inhabitant  of  ^Shtts  Langieyj  decl'mtd  giving  any  opinion 
upon  the  cafe.  I'he  order  of  removal  from  /tUcnham  to 
Abbotts  LangUy  was  therefore  unanimoufly  affirmed  (a). 


x^i 


(a)  This  cafe  U  reported  Foley 
iiG^.  who  ftfys,  that  the  orders  were 
^ua(hed,  and  the  fadt  held  to  be 
tantamoant  to  a  notice  in  writins* 
lo  S.C.  I.  Bar.  K.  B.  2S5.  and 
^C.  Stnnce,  S53.  however,  it  it 
ttd,  chat  the  Con  ft  held  thei.  Jac.i. 
(•  17*  ft)  have  been  made  purpofely 
ii  av«;d  Kbefc  conilrudive  notices, 


and  to  require  notice  in  writing; 
and  therefcne  th^t  it  was  oo  fettk' 
menc.  But,  fays  \fR.  Bott,  inex- 
tra^ng  this  cafe  from  fo/ry,  hi  the 
former  edition  of  thU  wodt,  <*  this 
*^  was  adeffntiinacion  on  the  i«  Jac»  %• 
^  c.  17.  and  it  ifc  noc  very  material 
*^  which  repot ler  I*  tight.' 


Rtz  V. 

AlBOTTt 

Lanclst* 


/• 


«• 
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rhiftrtf  ityi  164.  ReJt  V,  Cirenctjlfr^  Hilary  Term^  JO»  Oh.  t« 
fcMence  need  Strange^  570. — It  w^s  Hated,  that  an  apprentice  was  bound 
•J**j^-(^"  in  the  parilh  of -rf.  and  lived  there  off  and  on  for  three 
STparty^w  q^atcrs  of  a  ycar»  £xce{>tion  Was  taken  that  this  was 
the  ffTifitfthf  no  fettlement,  fince  be  might  not  inhabit  forty  days  to- 
whole  dbie.  gether. — Sedter  Curiam^  That  is  not  neceflary :  and  the 
s.  c.  1.  sdOon  o^cr  for  making  it  a  fettlement  was  confinned. 

Cifai,pase  179,  pi.  119. 

Anidncyia        165.  Rix  v.  Butley^    Triwty  Term^    10*  Isf  ll.  Ge9.  2# 

|*"5^JJ2fr^  ^*^-  *•  ^*  I07-— The  panper  took  a  ieafe  of  a  wMmitt 

^SS^Hknat  '**  *^  pJirilh  of  BtnhaU^  at  fourteen  pounds  a-yeaty  for 

«iKMi  the  tene.  ^^^  ^^"^  of  three  yearS)  ^ nd  about  tlie  fame  time  hired  a 

meal  occajMcd  cottagt  and  a  piece  of  land  in  the  lame  parilh  of  three 

pounds  a-ytar.    It  was  infifled  on  the  one  fide,  thttta 

windmill  was  not  a  proper  tenement,  becaufe  he  had  hired 

a  diftinft  cottage  to  rdide  in.    On  the  other  fide  it  was 

faid9  that  it  was  not  neceflary  to  lie  in  the  mill,  it  being 

enough  that  he  lived  in  the  cottage,  which  he  rented  iji 

the  fame  parilh.^'tkE  Court.    Whether  a  iniU  be  a 

dwelling  or  no,  it  b  ftill  a  tenement,  and  the  pauper  re* 

fided  in  the  fame  patifli.    If  he  had  not  lived  in  the  lame 

parilh,  it  wotiU  not  have  gained  a  lettlement;  but  kc 

lived  in  the  lame  parilh»  and  rented  feventeen  pounds 

a*year  in  iL 

The  ff^Mr  i66.  Rex V. ItibaUtants ^fSowtoUy  Hilary  TenHf  i2.Geo.  2. 
^ J^'^**  Burr.  S.  C.  125.— The  cafe  ftatcd,  that  Thomas  PTiUs,  the 
whkhtepirty  Pl^'P^*  ^  feveral  years  together  rented  an  efiate  in  tlic 
•ccufim,  ^^  uud  parilh  of  Stwion  of  upwards  of  lool.  a-jear,  and 
thereof  gained  a  legal  fettlement  there  for  himlelf  and  his 
lllid  children  ;  and  that  being  confiderably  in  arrear  for 
the  rent  of  the  faid  eftate,  his  goods  were  diftrained  for 
fuch  rent  i  and  after  fuch  diftrefs,  he  the  faid  71  ^ 
quitted  the  laid  eftate  to  his  landlord ;  and  having  an 
eftate  in  his  own  right  for  fome  term  or  terms  of  years 
in  the  parilh  of  Syjivryj  of  iqI.  ios.  a-year,  in  the  pof- 
feffion  of  one  Grimjladi^  as  tenant  to  nim  thereof  lor  a 
term  of  years  then  unexpired,  on  or  about  the  2d  of 
Jtfovemker  laft  left  his  faid  children  (the  faid  R.  then  of 
about  the  age  of  22  years,  the  faid  7 .  of  about  the  age  of 
19  years,  the  faid  Af.  then  about  16  years  old,  the  laid  % 
Hbout  13,  and  the  faid  J.  about  8  years  old)  at  a  public 
alehoufe  in  the  faid  parilh  of  SawtM^  none  of  the  f^d  chil- 
dren having  then  or  fince  gained  any  fettlement  by  any  aft 
•f  their  own,  and  went  into  the  faid  ptnfii  of  Sydtury ;  and 

in 
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bconfideration  of  81.  paid  himbyhis  faid  tenant,  accepted      Rx>^  «"• 
afurrendcr  of  the  faid  term,  and  had  pofTeilion  ofthefaid  ^^"a^'takti 

tremifes  in  Sydbury  delivered  to  him,  and  the  keys  of  the        <'wtoj«. 
oufe  thereof;  and  from  the  time  of  his  fo  going  into  the 
£iid  parifh  of  Sydbury  lodged  at  a  public-houfe  there, 
about  half  a  mile  diftant  from  the  faid  premifes,  and 
there  tarried  for  about  the  ijpace  of  five  weeks,  and  in  that 
time  looked  after  his  faid  eitate,  and  employed  workmen 
to  make  the  hedges  and  cut  wood  tliereon,  and  fold  the 
lame,  and  emplovcd  perfons  to  weed  fome  turneps ;  and 
went  from  the  faid  parifh  of  Sydbury  to  the  faid  parifh  of 
ivMtonto  fee  his  children,  and  tarried  there  about  a  week ; 
and  went  again  to  the  faid  paridi  of  Sydbury^  and  lodged 
at  the  faid  public-houfe,  and  looked  after  his  faid  eftatc 
and  managed  the  fame  as  aforcfaid,  and  frequently  went 
into  the  fard  parifh  ofSowtan  to  fee  his  children  as  afore- 
fzid,  and  to  other  porifhes  to  fee  his  friends,  and  as  his 
bnfinefs  and  occafions  required  ;  and  that  he  was  in  tlie 
£ud  parifh  ofSydbuijj  lodging  as  aforefaid,  from  the  faid 
iAkA  November  till  fome  time  in  ^jpr/7 following,  and  took 
tile  fame  for  his  home  or  habitation,  apprehending  he  had 
Qo  other;  and  that  fome  time  in  the  faid  month  of  April 
be  conveyed  away  his  eftate  and  interefl  in  the  faid  pre* 
mifcs and  came  back  to  Sowton^yrhcxtM^on  the  faid  order 
was  made  ;  and  that  he  was  in  Sydbury  more  than  forty 
days  in  the  whole,  but  did  not  tarry  nor  was  there  forty 
days  fuccefiively  or  at  any  onetime,  but  was  as  long  time 
ibfent,  in  tlie  time  aforefaid,  from  the  faid  parifh  of  Syd* 
bury  as  he  was  there ;  but  that  he  had  no  bedding  or  any 
houfhold  goods  in  the  faid  houfe  on  the  faid  premifcs, 
nor  any  flock  thereon,  nor  paid  any  taxes  or  rates  within 
that  time  ;  and  that  whilft  he  was  in  tlie  faid  parifh  of 
Sydburyj  he  always  lodged  at  the  faid  public-houfe  as  a 
giiefk  or  traveller,  having  made  no  agreement  for  his  diet 
or  lodging  ;  and  that  he  fometimes  eat  with  the  family, 
hot  generally  provided  his  own  meat,  and  paid  only  for  his 
drink  as  other  guefls,  the  mafler  of  the  faid  public-houfe 
not  expeding  any  thing  for  his  lodging  and  for  what  he 
did  eat  with  the  utid  family  i  and  that  there  was  no  par- 
^lar  room  or  bed  in  die  faid  public-houfe  kept  or 
^^ccd  to  be  kept  for  him ;  but  that  he  lodged  fometimes 
in  one  bed  and  fometimes  in  another  in  the  faid  houfe, 
as  beft  fuitcd  the  convenience  of  the  family,  and  accor- 
ding as  they  bad  other  guefh.     And  this  court  [the  fef- 
fions]  being  of  opinion,  '*  that  the  faid  fhomas  Pf^iiis  the 
"&ther  did  not  by  his  having  fuch  eflate,  and  his  fo 
"  being  in  the  faid  parifh  of  Sydbury  as  aforefaid,  gain  any 
"  Settlement  in  the  faid  parifh  for  bimfelf  or  any  of  his 
Vol.  II.  K  *•  faid 
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Rix  V.       "  faid  children,"  doth  therefore  vacate  and  make  void 

^"f  s*'^^**^*  the  faid  order  ;  and  the  fame  is  hereby  made  null  and 

o  sowTOK.    ^^jj^     Yj^^  counfel  for  the  motion  argued,  that  Jhomas 

lfV/s*s  fcttlement  appeared  plainly  to  be  in  Sydbury^  hav- 
ing  come  thither  to  live  upon  his  own,  and  having  been 
irremoveable  from  it;  and  having  reiided  there  more  than 
forty  days  in  the  whole  :  and  it  was  not  neceiTary  to  refide 
in  his  own  houfe ;  refiding  in  the  parifh  is  fuf&cient. 
I'he  counfel  for  the  parifh  of  Sydbury  urged,  that  tliis 
man  and  his  children  were  once  legally  fettled  in  Sowion : 
that  the  order  does  not  ilate  what  term  he  had  in  this 
eflatc  at  Sydbury^  or  how  he  came  by  it,  or  whether  it  was 
a  beneficial  intereft  (and  the  Court  will  not  prefume  any 
of  thcfe  matters)  ;  nor  is  the  manner  of  his  living  and 
refiding  in  this  parifh  fufhcicnt:  it  is  notfufficienfunlefs 
the  perfon  comes  to  refide  as  a  parilhioner,  and  with  a 
defign  to  fettle  and  inhabit ;  for  without  tliat,  it  was  in* 
iifled  by  them  tliat  he  could  not  gain  a  fettlement.  But 
that  was  far  from  being  tliis  man's  cafe.  He  was  fettled 
at  Sowtoftj  and  left  all  his  family  tliere.  He  did  not  re- 
move with  his  family,  nor  rende  upon  the  eflate,  but 
lodged  at  a  public-houfe  as  a  guefl  or  traveller  ;  and 
confe(]^uently  not  as  an  inhabitant  ;^  and  he  did  not  refide 
there  tor  forty  days  together  ;  but  was  as  long  abfent  as 
prefent. — Lee,  Chief  Jujltce^  on  the  ^ueflion  whether 
this  kind  of  refidcnce  was  fufficient,  faid,  a  refidcnce  in 
anj  place  for  forty  days  being  irremoveable  from  thence 
(aS  Burr.  S.  C.  gains  a  fettlement,  as  in  the  cafe  of  Harrow  v.  Edgware  {a). 
P-  ••  There  is  fuiiicient  Hated  here  to  fhew  that  he  had  quitted 

^^Scfl"  Caf^ir!  ^l^c  other  place  and  came  to  Sydbury  to  make  it  his  home 
s.c.  Andr.345.'  ^^<i  kabitatl9n :  and  by  the  old  law,  a  man  after  three  days 
a.s.rr.Caf.iti.  was  looked  upon  a.<;  an  inhabitant :  the  firft  day  he  was  a 
An»c.  page  ii^Jlranger^  the  fecond  a  ^wr/?,  and  the  third  an  inhabitant. 
P^'  45-  It  makes  no  difference  whether  the  refidence  was  at  his 

own  houfe  or  at  Another  perfon's,  or  at  an  alehoufe :  be 
was  forty  days  in  an  irremoveable  (late  in  Sydbury.  The 
fa£ts  ilated  are  a£ts  of  occupation  and  evidences  of  enjoy- 
hient,  and  forty  days  refidence  in  the  parifh  in  the  whole, 
tiiough  not  fuccefhve,  is  fufHcicnt  to  gain  him  a  fettle- 
ment. The  other  three  Judges  concurred  in  the  fame 
opinion  ^  and  it  was  held  tliat  he  had  gained  a  fettle* 
ment  in  Sydlury. 

If  a  perf*»n  al-  167.  Rex  V.  Lovcefs^  Eaftcr  Term^  lb.  Geo.  ^,  Burr. 
mTri'llJlt  *•  ^'*  82^— 1  wo  jufliccs  removed  Edward  Morgan  from 
dly^in  ih«*''  the  oarifn  oi  Lowefs  in  the  county  of  Radnor,  to  the  parifh 
whole  in  each  of  Lanjtephan  in  the  fame  county.  Upon  appeal,  the  fef- 
of  cwo  parifliesi  th«  fcttlemeat  Hull  be  wbere  he  k>dged  the  Uft  night. 

fion» 
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lions  quaih  the  order,  fubjeft  to  the  opinion  of  this  Court  Ro  tr. 
upon  the  following  cafe :  Edward  Morgan  was  hired  for  ^o<»'«»«» 
a  year  to  one  'John  Wtlllami^  of  the  parifh  of  Lanftephan^ 
where  his  mafter  occupied  his  own  eftate.  He  continued 
with  his  mafter  in  Lanftiphan  till  fomc  time  before  St. 
Peier^t'XMty  when  his  mafter  and  family  removed  to 
Lowefs,  in  which  parifli  his  mafter  rented  another  farm. 
That  he  continued  with  his  mafter  in  Lowifs  tiW  the  i6tli 
of  yomrtfry  following  altogether,  when  his  mafter  with 
his  family  removed  to  the  parifh  of  Lanftepban.  The 
mafter,  after  bis  removal  to  Lanftephan^  conftantly  re- 
fided  there ;  but  the  pauper  was  fent  by  his  mafter  ba^k 
to  Lowtfs^  to  thrafh  and  look  after  his  mafter*s  cattlc« 
The  pauper  ftaid  in  Lowefs^  upon  his  mafter's  bufinefs, 
two  or  three  nights  and  days,  and  eat  and  lodged  there ; 
and  then  returned  agiain  to  Lanftephan  for  two  or  tliree 
dap  or  a  week  at  a  time,  and  eat  and  lodged  there,  and 
then  returned  again  to  Lowefs  in  like  manner  as  aforefaid  ; 
and  fo  continued  between  the  faid  parifties  to  the  txiA 
of  his  year,  which  was  the  1 7th  of  May  following.  The 
pauper  is  very  pofitive  he  never  continued  forty  days  to- 
gether in  either  of  the  faid  parifhes  after  the  faid  lixteenth 
of  January ;  but  that  he  lived  and  rciided  as  aforefaid 
more  than  forty  days  in  the  whole  in  each  parifti.  That 
he  verily  believes  he  refided  moft  part  of  the  latter  part  of 
bis  fervice  in  Lanftephan^  and  lodged  there  the  laft  night ; 
and  from  thence  went  to  Lowefs  in  the  morning,  and  took 
fomc  cattle  of  his  mafter's  from  theiye  to  the  Hay-fair, 
where  the  pauper  finiftied  hisfervice.— Mr.  BearcrofT 
aigaed  for  qualhing  this  order  of  feflions,  for  that  the 
pauper's  fettlement  was  in  Lanftephan. — Mr.  Lewis  ar- 
gued in  fupport  of  it ;  and  obferved,  that  it  is  not  pofi- 
tivcly  alledged  **  that  the  pauper  lodged  the  laft  night  irt 
••  Lanftephan^^*  he  only  verily  Delieved  that  he  did. — The 
CouAT  held  him  to  be  laft  legally  fettled  in  Lanftephan. 
Order  of  feflions  quaihed. 

168.  Rexv.St.AftchacrslnBatb^  EafierTerm^  2t. Geo.  3.  f f  «  rt»«n  *^h« 
J>ougi.  630.— The  court  of  quarter  fefTions  for  tlie  county  |.on/|^^!?l^^ 
^i&omerjet  confirmed  an  order  of  two  jufticcs  for  the  re-  ertato^totru'rl 
inoval  of  John  Freeman  from  Wakott  to  St.  Michael's  in  tees  for  the  pa/^ 
Bathi  smd  ftated.  That  the  pauper  being  entitled  to  two  menc  of  bit 
freehold  houfes  in  Walcott^ont  of  the  value  ofaSl.ayear,  'tebw.andafter- 
the  other  of  26I.  a-year,  in  1 778  conveved  them  by  leafc  ^*^^Z 
MM  reieafe  to  truftees  in  truft  to  be  fold,  and  the  money  formed,  gets 
<ri£]ig  firom  the  fale  to  be  paid,  firft  in  difcharge  of  two  frauduientij  in. 
"Wtttgages  due  thereon  amounting  to  cool,  afterwards  to  *<>  poffeflion,  « 

"  w         •#  r^d^nw  •ff»$ly 

dfyt  will  not  fain  a  (ctUtOMiit, 

K  2  bis 
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Rex  V.  his  other  creditors  rateably,  and  die  farplos,  if  any,  ta 
St.Michall's  i^inrj^  i^is  executors,  admlniftratdrs,  and  suGgns :  that  the 
in  Bath.  iiQ^nf^s  were  Jjoth  let  to  other  perfons  at  the  time  of  the 
conveyance,  and  the  pauper  then  reiided  in  a  public-houfe 
in  the  parifli  of  St,  Michael  at  the  rent  of  40I.  fer  annuntj 
which  lie  had  occupied  feveral  years,  till  be  fkiled  :  that 
afterwards,  phe  of  the  houfes  becoming  void,  the  truftccs 
having  the  pofleffion  and  the  key  thereof,  employed  one 
Betty  Farrmity  then  a  lodger  in  the  pauper's  houfe^  to 
clean  the  faid  vacant  houfe,  and  paid  her  three  (hilling 
for  fo  doing,  and  delivered  her  the  key  for  that  purpofc ; 
which  having  done,  fhe  placed  the  key  in  the  bar  of  the 

Sublic-houfe,arnongfome  other  things  of  her  own  which 
le  kept  there,  intending  afterwards  to  rc-delivcr  it  to 
tlie  truftees,  but  that  the  pauper's  wjfe  took  it  fh>m 
thence,  and  took  pofleffion  of  the  vacant  houfe,  and,  with 
her  hufband,  had  continued  there  ever  fince  to  the  time 
of  the  removal,  being  in  the  whole  one  year  aftd  three 
quarters  :  that  one  of  the  truftees  feeing  her  carrying 
her  goods  thitlier,  gave  her  notice  that  fhe  was  doing 
wrong,  not  having  the  confent  of  either  the  truftees  or 
creditors  ;  to  which  (he  replied,    "  I  am  going  to  my 
•'  own  eftate,  for  I  and  tiie  children  can't  lie  in  the 
**  ftfect  :'*  tliat  the  premifes  had  not  yet  been  fold  by  the 
truftees  :  that  the  value  thereof  was  about  650I.  atpre- 
fcnt,  but  at  the  time  of  the  conveyance  was  fometning 
more :  that  the  debts  owing  by  the  pauper,  for  which 
fuch  truft  deed  wa.»  executed,  including  the  two  mort- 
gages, were  881 L  and  upwards :  that  it  did  not  appear  on 
that  deed  how  the  annual  rents  were  to  be  diipofed  of 
till  the  fame  fhould  be  made. — Dunning  and  Bur- 
roughs, in  fupport  of  the  removal,  contended,  that  the 
pauper  had  no  property  in  fValcott  by  which  he  could 
igain  a  fettlement,  for  that  the  conveyance  divefted  the 
whole  of  his  intereft  for  the  benefit  of  the  creditors,  the 
debts  being  more  than  the  value.    They  likened  this  to 
the  cafes  of  perfons  entitled  to  adminiftration  or  dower 
who  refiiie  without  adminiftration  being  granted*  or 
(«:  Burr.  ScttJ.  dower  alligned ;  and  cited  Rex  v.  IVid'O/orthy  (a),  and  Rix 
cafc$,  No.  -^4.   ^,  Pa'wjwii'k  {6)y  to  fhew  that  fuch  perfons  do  not  gain  & 
ctfcs^Nofx"^!  fettlement  (r).    It  muft,  tliey  faid,  be  intended,  that  the 
mVtj*  R«^.  trullees  were  to  have  the  immediate  profits,  as  they  had  the 
North  Curry,     pofleffion.     That  the  cafe  of  Rex  v.  Natland  (^;,  which 
(</)3.BuiT.setti.  would  perhaps  be  relied  on  bv  the  counfel  on  the  other 
cvcs,  Nc.?47.  fide,  was  only  an  opinion  of  Gould,  Jujlice^  on  the  cir- 
cuit, and  was  not  argued  on  the  merits  in  tliis  c6urt.     If 
they  were  to  admit  that  the  pauper  had  a  right  to  have 
refined  till  the  fale,  yet  they  infifted,  that  he  could  not 

have 
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bave  gained  a  fettlcmcnt  uudcr  the  circumftances  winch       Rbx  v. 
bad  nappeaed,  becaufe  the  pofleflion  was  acquired  by^*^-^""^«^*« 
wrong. — Gould  and  Morris  argued  againft  the  orders,     ^  ^^fn. 
that  ti^e  tniftees  had  no  beoeficJal,  and  the  creditors  no 
le^,  intercft.    Tlie  beneficial  intereft  remained  in  the 
mntor  till  the  fale,  and  there  was  no  doubt  but  that  a 
fettlcmcnt  might  be  acquired  by  an  equitable  eftate.     If 
this  cafe  differed  from  that  of  a  mortgagor  in  pofleffion, 
it  was  ftrongcr  in  favour  of  the  fettlcmcnt,  becaufe  a 
mortgagee  has  botli  the  legal  and  a  beneficial  intereft.  This 
did  not  refemble  tlie  cafe  of  Rrx  v.  IVidpi'Qrthy^  becaufe, 
fill  adminiftration,  nobody  has  a  right  where  there  are 
fcvcral  next  of  kin.     A  fole  next  of  kin  would  gain  a 
icttlement  before  adminiftration.      In  ^;ir  ^^  Pain/wick 
it  was  arguedy  and  could  not  be  denied,   that  there  were 
many  things  tliat  might  bar  tlie  dower,  and  prevent  the 
aSgnment  from  being  ever  made. — Aston,  Jujlicc^  was 
diilatisfied  witli   tlie  decifion  in  that^cafe.     Here  the 
pauper  at  any  time  might  have  prevented  the  falc,  by 
teadcring  tlie  money,    The  truftces  could  not  have  main- 
tained an  ejedment  againft  him  till  after  the  fale,  and 
by  joining  with  tlie  vendee.    Thefe  were  private  tran- 
Actions,  which  the  parifh  had  no  right  to  pry  into  ;  and 
the  Court  would  not,  in  a  fettlenient-cafe,  enter  into  the 
amount  of  a  man's  debts,  nor  enquire  whether  there 
would  or  would  not  be  a  furplus.    They  alfo  relied  on 
RfKV.  Natland^  and  mentioned  a  cafe  of  a  devife  to  truf-c 
tees  to  fell,  where  the  teftator's  children  continued  to  re- 
fide,  and  gained  a  fettlcmcnt ;  and  faid  it  muft  have  been 
the  fame,  if  the  devife  had  been  to  fell  to  pay  debts.-— 
Lord  Mansfield.     If  the  eftate  on  which  a  pauper  re- 
fides  is  fufoftantially  his  property,  that  is  fufilicient,  what- 
ever forms  of  conveyance  there  may  be :  and  therefore  a 
i^ortgagor  in  poftefiion  gains  a  fettlement,  becaufe  the 
mortEagee,  notwithftanding  the  form,  has  but  a  chattel, 
and  mt  mortgage  is  only  a  fecurity,     It  is  an  afiFront  to 
cotmrnon   fenle  to  fay  the  mortgagor  is  not  the  real 
owner.    But  here.  What  intereft  had  the  pauper  in  tliis 
eftate  ?  He  made  an  immediate  conveyance  to  truftees^ 
OQt  a  mortgage,  to  fell  and  pay  off  two  mortgages  and 
other  debts ;  and  when  this  conveyance  was  made,  it  was 
ib  doubtful  whether  there  would  oe  any  furplus,  that  the 
deed  lays  that  he  (hall  have  the  furplus,  if  any.    He  had 
only  a  chance  of  a  refidue,  and  had  not  a  right  to  con- 
tinue a  moment  in  pofleffion.    A  mortgagor  has  a  right 
to  the  pofleffion  till  the  mortgagee  brings  an  ejeftment. 
Aiterthe  moxtg^^^  has  got  Into  pofleffion  be  might  gam 
I  ijpttlemcntf '    Tbcre  is  ftill  another  ^ad  a  ftronger 

K  3  ground 
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Rex  v.  ground  in  this  cafe,  for  the  pofleflion  was  gained  by 
^'ifluA?**  fraud.— WiLLEs  and  Ashhurst,  Jujlices,  of  the  fame 
opinion, — Boll^r,  Juftue.  I  ajn  of  the  fame  opinion. 
To  make  this  rcfemble  tlic  calc  of  a  xnortgagor>  an  in- 
ftancc  muft  be  fhewn  in  which  the  mortgagee  had  been 
in  poflclfion,  and  has  loft  it  again  by  fraud.-^Botl)  the 
orders  confirm^dt 


Vf  Ofperfons  irremQveable. 

JMiiriirfriand         169.  By  22.  Ge9.  2-  c.  44.  It  is  rccitcd,  that  **  Whfre- 

foidiirt  who       u  y^s  there  hath  been  and  are  divers  officers,  mariners, 

kfnr  and  wb*  "  ^^^  foldicrs,  who  havc  fer^xd  his  majefty  in  the  late 

(h^Wexsrcifcany  **  wars  by  fea  or  land,  fome  of  which  are  men  that  ufed 

traJ$  in  apy      **  trades,  Others  that  were  apprentices  to  trades  who  had 

town  or  place,   «4  yiq^  fcrved  out  their  times,  and  others,  who  by  their 

nwvtdThweT   *'  ^"^^  induftry  have  made  therafelves  apt  and  fit  for 

Hbmwit^^^x^   •*  trades;    many  of  which,  the  wars  being  now  ended, 

f uaiiy  ct»3rg«.    ^*  would  Willingly  employ  themfelves  in  thofe  trades 

«b|pf     ^         **  which  they  were  formerly  accuftomed  to,  or  which 

"  they  are  apt  or  able  to  follow  and  make  ufe  of,  fot  the 

*^  getting  their  living  by  their  own  labour,  but  are  or 

"  may  be  hindered  from  exercifing  thofe  trades  in  cer- 

*•  tain  cities  and  corporations,  and  other  places  witliin 

^^  this  kingdom,  becaufe  of  certain  by-laws  and  cuftoms 

of  thofe  places,  and  of  the  ftatute  made  in  the  fifth  year 

of  queen  Elizabeth^  prohibiting  the  ufe  of  certain  trades 

**  by  any  perfon  who  hatlli  not  lerved  as  an  apprentice  to 

*'  fucb  trade  for  the  fpace  of  feven  years :  for  remedy  where-' 

"  of,  it  is  enaftec,  that  all  fuch  officers,  mariners,  and  fol- 

^*  diers,  who  have  been  at  anytime  employed  in  his  ma- 

^*  jcfty's  fervice  fince  his  acccffion  to  the  throne,  and 

*'  have  not  fince  deferted  the  faid  fervice,  may  fct  up  and 

**  exercife  fuch  trades  as  they  arc  apt  and  able  for,  in  any 

**  town  or  place  within  the  kingdoms  of  Great  Britain 

**  and  Ireland^  witiiout  any  let,  fuit,  or  molcftation  of 

**  any  perfon  or  perfons  wliatfoever,  for  or  by  reafon  pf 

**  the  ufing  of  fuph  trade :  and  if  any  fuch  officer  or 

officers,    mariner  or  mariners,    foldier  or  foldiers, 

fhall  be  fyed,  iinpleadcd,  or  indifted,  in  any  court 

^'  whatfoever  with!  11  this  kingdom,  for  ufing  or  exer- 

**  cifing  any  fuch  trades  as  atorefaid,  then  tlie  faid  offi- 

^*  cer  or  officers,  mariner  or  mariners,  foldier  or  foldiers, 

^*  making  it  appear  to  the  fame  court,  where  they  arc  fo 

♦*  fupd,  impleaded,  orindifted,  tliHt  they  have  fcrved  the 

♦*  king*! 
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^  king's  majeft^r  as  aforefaid,  (hall,  tipon  the  general  iiruc 
**  pleaded,  hp  found  not  guilty  in  any  plaint,  bill,  in- 
"  tomuition,  or  iiididlment  exhibited  againft  them;  and 
*'  fuch  perfons  who,  notwitliftanding  tliis  aft,  Ihall  pro- 
^*  fecutc  the  faid  fuit  by  bill,  plaint,  information,  or 
^*  indiftment,  and  fhall  have  a  verdift  pafs  againft  them, 
"  or  become  nonfuit  therein,  or  dilcontiuue  their  faid 
"  fult,  fuch  perfon  or  perfons  fhall  pay  unto  fuch  officer 
"  or  officers,  mariner  or  mariners,  foldier  or  foldiers, 
*'  double  cofts  of  fuit,  to  be  recovered  as  any  other  cofts 
**  at  common  law  may  be  recovered;  and  ajl  judges 
"  and  jurors,  before  whom  any  fuch  fuit,  information, 
or  indiftment  fliall  be  brought,  and  all  other  perfons 
whatfoever,  arc  to  take  notice  of  this  prefent  aft,  and 
''  Iball  conform  themfelves  thereunto,  any  ftatute,  law, 
"  ordinance,  cuftom,  or  provifion  to  the  contrary  in 
"  any  wife  notwitlillanding.** 
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170.  By  22.  Gee.  2.  c.  44«  f.  2.    *'  Provided  a l- This  aa not  to 
WAYS,  That  this  aft  fhall  not  in  any  wife  be  prejudi-  exten'i  to  ihe 
cial  to  tilt  privileges  of  the  univerfities  of  Cambridge  ^^^^"^^^^^^ 
and  Oxford^  or  either  of  them,  or  extend  to  give  liberty 
to  any  perfon  to  fet  up  the  trade  of  a  vintner,  or  to 
fell  any  wine  or  other  liquors  within  the  faid  univer- 

"  fities,  without  licence  firft  had  and  obtained  from  thq 

"  vice-chancellors  of  tlie  fame  refpeftively," 

171.  By  I^.  Geo,  3.  C.  84.  f.  56.    ''  No  gatekeeper  of  Catefceepert  on 

**  any  turnpike  road,  or  perfon  renting  the  tolls  thereof,  turnpike- roadt 
"  and  r</W/«^  in  any  toU-houfe  belonging  to  the  truf-  ^^^*JJ°^^'^ 
"  tees,  fhall  be  removeablc  from  fuch  toU-houfe,  by  the  J^ylhoMfc.™ 
"  order  of  any  juftices  of  the  peace,  in  purfuancc  of  any 
laws  now  in  being  for  the  relief  or  regulation  of  the 
poor,  unlefs  he  fhall  become  aftuaily  chargeable  to  the 
parifh  or  place  in  which  fuch  toll-houfe  is  fituatcd/' 


« 


172.  By  24.  Gee.  3.  c.  6,  Itis  recited, tliat  *♦  Where* 
**  AS  there  have  been  and  are  divers  officers,  mariners,  . 

^  foldiers,  and  marines,  who  have  fisrved  his  prefent  ma-  ^^^^  *J5dier»f 
'*  jefty  in  the  late  wars  by  fea  or  land,  fome  of  which  are  ,|,d  Inanoes, 
^.  men  that  ufed  trades,  others  tliat  were  apprentices  to  wiio  have  ton 
"  trades  who  bad  not  fprved  out  their  times,  and  otlier^  employed  in  the 
"  who  by  their  own  induftry  have  made  themfelves  apt  gn,^*A*rii^ 

1763,  and  hive  boc  finoe  deferted,  and  alfo  the  wives  and  children  of  fuch,  are  authorised  to 
ictep  and  excrcife  trades  in  any  part  of  Great  Britain  i  and  Ihall  not  be  liable  to  be  removed 
from  thence  to  tbeir  laft  legal  ^lace  of  fettlement,  uiuil  they  become  adually  chargeable  to 
the  pirifli ;    and  if  foed,  upon  pleading  the  general  iflbe,  they  ih^  he  acquitted,  and 
le^id  double  cofts  of  fait. 

K  4  ^^  and 
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**  and  fit  for  trades ;  many  of  which,  the  wars  being  now 
•*  ended,  would  willingly  employ  thcmfelvcs  in  thofc 
•^  trades  which  they  were  formerly  accuftomcd  to,  or 
**  which  they  are  apt  or  able  to  follow,  and  make  ufe  of, 
for  the  ^tting  their  living  by  their  own  labour,  but 
are  or  may  be  hindered  from  exercifingthoie  tmdes  in 
**  certain  cities  and  corpoiations,  and  other  places  within 
this  kingdom,  becaufe  of  certain  by-laws  and  cuftoms 
of  thofc  places,  and  of  the  ttatutc  made  in  the  fifth  year 
of  queen  Eiizabith^  prohibiting  the  ufe  of  certain  trades 
by  any  perfon  who  hath  not  ferved  as  an  apprentice  to 
**  fuch  trade  for  die  fpace  of feven  years:  for  remedy  whcrc- 
''  of,  it  is  en^ed,  tliat  all  fuch  otBcers,  mariners,  foldiers^ 
f  ^  and  marines,  who  have  been  at  any  time  employed  in 
**  thcfervlce  of  Jiis  prefent  majefty  nnce  thefirft  day  of 
**  Jlpril  in  the  yej^r  of  Our  Lord  one  thoufand  lieven  hui^- 
'^  dred  and  fixty- three,  and  have  not  fincc  delerted  the 
**  faid  fervicc  ;    and  alfo  the  wives  and  children  of  fuch 
*<  officers,  mariners,  foldiers,  and  marines,  may  fet  up 
^*  and  exercife  fuch  trades  as  they  are  apt  and  able  for,  in 
f*  any  town  or  place  within  this  kingdom,  without  any 
t*  let,  fuit,  or  moleftation  of  any  pcrion  orpcffonswhat- 
^(  fbever,  for  or  by  reafon  of  the  ufing  of  fuch  trade  ; 
**  nor  ihall  fuch  omcers^  mariners,  foldiers,  or  marines, 
f*  or  their  wives  or  children,  during  the  time  they  (hall 
*'  exercife  fuch  trades,  be  reraoveable  from  fuch  refpecr 
**  tjve  place  or  plsices  to  his  her  or  tlicir  laft  legal  place 
f  *  of  fettlemcnt,  by  virtue  of  any  law  npw  in  being  re- 
^  lative  to  the  fcttlement  pf  the  poor,  until  fuch  perfon 
f^  or  perfons  fhalt  become  adually  chargeable  to  fuch 
**  parifli  or  place ;  and  if  any  fuch  officer  or  officers^  ma- 
^'  rincr  or  mariners,  foldier  or  foldiers,  marine  or  ra^- 
*'  rines,  or  the  wife  of  child  of  any  fuch  officer,  mari- 
*^  ner,  foldier,  or  marine,  fiiall  be  fued,  impleaded,  or 
V  indi£ted,  in  any  court  whatfocver  within  this  king- 
•'  dom,  for  ufing  or  exercifing  any  fuch  trades  as  afore- 
**  faid,  then  tiie  faid  officer  or  officers,  mariner  or  mari- 
♦*  ners,  foldier  or  foldiers,  marine  or  marines,  or  any 
**  wife  or  child  of  any  fuch  officer,  mariner,  foldier,  or 
?*  marine,  making  it  appear  to  the  fame  court,  where 
f  they  are  fo  fued,  impljcaded,  or  indifted,  that  tliey  have 
*'  ferved  his  prefent  majefty  as  aforefaid,  or  that  he  Ihe 
V'  or  they  is  or  are  the  wife  or  wives^   child  ^x  children, 
*'  of  fuch  offiicer  or  officers,  mariner  or  mariners,  fpldier 
or  foldiers,  marine  or  marines,  who  fhall  hav^  fq  ferved 
his  prefent   majefty,    fhall,   upon  the  general  iiflie 
f*  pleaded,  be  found  not  guHty,  in  any  plamt,  bill,  in- 
f^  formation,  or  indiftnieut,  exhibited  againft  them ;  and 

V  fuch 
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'*  fuch  picf£[His  who,  notwitbftanding  this  a£l,  (hall  pro- 
f^  fccutc  tUe  iaid  fuit  by  bill,  plaint,  information,  or  in- 
'*  diAment,  and  iball  luve  a  verdift  pafs  againft  him,  or 
'*  become  nonfuit  therein,  or  difcpntiiiue  their  faid  luit, 
.'*  fuch  perfon  or  perfons  ihall  pay  unto  fuch  officer  or 
^'  oiBcprs,  mariner  or  mariners,  foldier  or  foldiers,  ma- 
^^  fine  or  marine^,  or  thp  wife  or  child  of  fuch  officer, 
f*  mariner,  foldier,  or  marine  refpedively,  double  cofts 
^*  of  fi4t»  to  be  recovered  as  anv  other  coils  at  common 
'*  law  may  be  recovered ;  and  aU  judges  and  jurors,  be* 
^^  fore  wliom  anv  fuch  fuit,  information,  or  indi&ment, 
*'  fliall  be  brought,  and  all  other  perfons  yrhatfoever,  are 
"  to  take  rK>tice  of  this  prefei}t  ad,  and  ihall  conforn) 
"  themfelves  thereto,  any  ftatute,  law,  ordinance,  cufr 
^  torn,  or  proviiioa  tp  the  go^trary  in  any  wife  not- 
?*  with^andiDg," 

173.  By  24.  Gfo.  3.  c  6.  £  2.   ^  It  (ball  and  may  he  vnmwpnfi^t^ 
'*  lawful  for  any  two  or  more  juftices  of  the  peace  for  j«rt»ce«<<Mrii» 
?*  the  county,  town,  or  place,  where  any  fuch  officer,  ^^^^^^^^^ 
•*  mariner,  foldier,  or  marine,  fliall  fet  up  and  excrcife  ]^  ^^^  J  ^^jj 
*^  ai>y  tpd^  as  aforeiaiid,  to  caufe  fuch  c^cer,  mariner,  fummon  dwa 
f^  foldier,  or  marine,  to  be  fummoned  before  them  in  to  give  ^vidiqot 
^*  the  town  or  place  wbere  fuch  officer,  mariner,  foldier,  •*  *<*  ^  P**^ 
"  or  marine,  fliall  fet  up  and  exercife  fuch  trade  as  afore-  ^[,^,|jJJ[eiJ^)^ 
f*  faid,  in  order  to  m^  oath  of  the  place  of  his  laft  le-  f^^y  o,aU  mak^ 
^*  gal  fettlement  (which  oath  the  faid  juftices  are  hereby  oath  according. 
f*  impowered  to  adminiller) ;  and  fuch  officer,  mariner,  ly ;  »«  aireiio4 
"  foldier,  or  marine,  are  hereby  di  reded  to  obey  fuch  ^^1  k!*^T^ 
?•  funmions,  and  to  make  oath  accordingly;  and  fuch  thim, which* 
•*  juftices  are  hereby  required  jto  give  an  attcfted  copy  of  rhailbeadmiN 
^'  fuch  affidavit  fo  made  before  theni,  to  the  perfon  mal^-  led  as  evidenct 
^*  ing  the  fame,  in  order  that  he  may  produce  it  when  **  ^^^  aw^rt* 
f*  required ;  which  attpfted  copy  fliall  at  any  time  be  ad-  **®®'**» 
f'  mitted  as  evidence,  as  to  fuch  laft  legal  fettlement, 
^  before  zi^y  of  his  maj.efty*8  jpftices  of  the  peace,  at  any 
^'  general  or  quarter  feffions  pf  the  pi^ace." 

174.  By  24.  Geo.  3.  c.  6.  f.  3.  '*  Provided  always,  and  if  fam- 
*'  That  in  caieany  fuch  officer,  mariner,  foldier,  or  ma-  moned  again, 
f*  rine,  fliall  again  be  fummoned  to  make  oath  as  afore-  ^^jjljj^ 
^  faid,  then,  on  fuch  attefted  copy  of  tlie  oath  by  him  takcaftSi* 
*'  formerly  taken  being  produced  by  him,  or  by  any  oath,  but  pro^ 
"  other  perfon  on  his  behalf,  fuch  officer,  mariner,  fol-  ducc  the  former, 
"  dier,  or  marine,  fliall  not  be  obliged  to  take  any  other  ?J J^®  *  ****** 
**  or  further  oath  with  regard  to  his  legal  fettlement,  but  ^"*'***« 
^'  jO^U  leave  a  copy  of  fuch  ;^ttefted  cppy  pf  ^is  exami- 
P  nation,  if  required.'- 

f7S-  By 
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This aa extends  j^^.  Ry  24.  Gro.  3.  c.  6.  f.  4.  "  Thi$  aft  and  every 
I^feTdbter  **  P*^^  thereof  Ihall  extend  to  all  officers  and  foldiers 
«riohav«rervcd  ^^  ^^^  ^^^^  ^^^  drawn  by  ballot,  and  have  perfonally 
fbfu  years,  and  ^'  ferved  in  the  militia^  or  any  of  the  fencible  regiments, 
bcM  honourably  *t  from  tlie  faid  firft  day  of  Jpril  one  thoufand  fcven 
difcharjed.  ««  hundred  and  fixty-three,  for  the  term  of  three  years, 
*^  and  have  been  honourably  difcharged/* 

FrWilegcsof  the       176.   By  24.  Geo.  3.  C.  6.  f.  5.   **  PrOVIDBD  ALWAYS, 

two  vniverfides  <<  1  hat  this  aft  Ihali  not  in  any  wife  be  prejudicial  to 
fclerved.  u  j[^c  privileges  of  tlie  universities  of  CamhriJge  and 

«*  Oxford^  or  eitlier  of  them :  or  extend  to  give  liberty 
*'  to  any  perfon  to  fet  up  the  trade  of  "sl  vintner,  or  to 
*'  fell  any  wine  or  other  liquors,  within  the  faid  univer- 
'*  (ities,  without  licence  firll  had  and  obtained  from  the 
^  vice-chancellors  of  the  fame  refpeftively." 

MmmeimUitia.  I??'  Bv  26.  Giro- 3.  c.  107.  f.  131.  **  It  IS  further 
warn  may  refide  ^*  enafted,  that  every  perfon  having  ferved  in  the  militia, 
iD  any  town,  <«  when  drawn  out  mto  aftual  fervice,  being  a  married 
aadcarry  on     i,t  ^1^,^   may  fet  up  and  exercife  any  trade  in  anv  town 

inoe  wntil  they  ..  ,         •'  •  »  •    *V^  n   •     •  •'»        ^  t        ^-  •    . 

keconic  charce.  ^^  place  withm  Great  Britain,  without  any  let,  luit,  or 
**  molefiation  of  or  from  any  perfon  or  perfons  whom- 
"  foevcr,  for  or  by  reafon  ot  ufing  or  exercifing  fuch 
**  trade,  as  freely,  and  with  the  fame  provifions,  and  un- 
^'  der  the  fame  regulations,  and  with  the  like  exceptions 
•*  to  the  two  univerfities,  as  any  mariner  or  foldier  can 
**  do  by  virtue  of  the  22.  Geo.  2.  c.  44;  and  no  fuch 
**  militia-man  fhall  be  liable  to  be  removed  out  of  any 
**  fuch  town  or  place  until  he  is  become  chargeable  tQ 
♦*  the  parifli." 


A  iuJhanJmMn  ^7^'  -^^*  ^'  Inhabitants  of  Gwenop^  Hilary  Termj  29, 
who  lias  a^ually  Geo.  3.  3.  Term  Rep.  133.— A  rule  had  been  obtained  to 
ferved  in  the  fhcw  caufe  why  an  order  of  two  juftices  for  the  removal 
milrtia,  and  is  of  George  Tr evert on^  his  wife,  and  three  children,  from 
«rovedTo^,fs'  ^^^^P^to  Gwenop,  both  in  Cornwall,  and  alfo  an  order  of 
jjjace  of  fettle-  feiTions  Confirming  the  fame,  fhouid  not  be  quafhed. 
m«nt  before  be  1  he  felfions  had  returned  the  following  cafe  : — George 
bccoiTics  TrevertoH  was  a  married  man,  and  had  a  tamily,  and  had 

iM^TiOifwm  '^^^^  drawn  to  ferve  in  the  militia  within  the  (aid  county 
which'^he  it'rr^  ^^  1778,  and  was  duly  fworn  and  ferved  his  full  thVee 
moved!  for  the  years  in  aftual  fervice  m  the  faid  militia ;  and  at  the  end 
26.  Gsa  3.  of  that  time  was  difcharged.  His  occupation  was  that 
••  J^7-  ^^^^^  ot  a  hulbandman,  working  at  daily  wages  for  the  fupport 
roilftirinen  *  ®^  himfeif  and  family  :  his  refidence  had  been  for  fomc 
who  cxcriife  y^ars  laft  paft  in  Penryni  and  he  had  never  been  cham- 
iradcs.  aole 
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ibk  thereto ;  and  his  laft  legal  fettlement  was  in  Gwenop.      Ru  v. 
He  therefore  iniifted  that,  having  ferved  the  faid  three  Iwhabitakti 

Ers  in  the  militia^  he  was  intitled  to  the  privilege  and  ^Cw*ho». 
efit  granted  to  militia-men  under  the  a£t  of  the  26.. 
Geo.  3.  and  the  other  ftatutes  in  that  cafe  made,  and  was 
thcf^elore  irremoveable :  but  the  feffions  coniidered  that 
his  was  not  a  trade  within  tlie  meaning  of  the  ftatutes. 
— Caldecott,  in  fuppott  of  the  order  of  fefEons,  was 
flopped  by  the  Court. — Erskinb,  and  Plumer,  contra^ 
contended,  that  the  pauper  was  irremoveable  from  the 
par&  of  Ptnryn  bv  virtue  of  the  26.  Geo.  3.  c.  107.  f.  131. 
which  gives  two  diftind  privil<»;es  to  perfons  in  his  iitu- 
ation :   first.  That  every  perlon  having  aiflually  ferved 
in  the  militia,  and  being  a  married  man,  may  fet  up  and 
ezcrcife  any  trade  in  any  town  ;    and  secondly,  That 
9»fMch  mllitia^man  (hall  oe  liable  to  be  removed  out  of 
any  fuch  town  until  he  become  chargeable.    The  fe- 
cond  privilege  is  totally  unconne£led  with  the  firft :  and 
the  words  "  no  fucb  militia-man"  refer  to  the  defcrip- 
tion  of  the  militia-man  at  the  beginning  of  the  fe£tion 
who  fhall  be  entitled  to  this  privilege :   fo  that  the  only 
qualifications  required  in  a  perfon  claiming  either  of 
thefe  benefits  are,  his  having  actually  ferved  in  the  militia> 
and  being  a  married  man.     The  militia-man  thus  qua- 
lified may  take  one  of  thefe  privileges  without  the  otiier. 
If  the  fecond  benefit  intended  to  be  given  by  the  zSt 
were  not  diftinft  from  the  firft,  any  militia-man  who 
intended  to  fet  up  any  trade,  might  be  removed  before  he 
could  put  his  defign  into  execution.     And  if  fuch  had 
been  the  intention  of  the  Legiilature,  inftcad  of  faying 
that  every  fuch  militia-man  may  fet  up^  l^c.  any  trade, 
out  fliall  not  be  removeable,  they  would  have  faia,  every 
fuch  militia-man  having  fet  up  any  trade,  &c.  (hall  be  irre- 
moveable.    This  may  receive  an  explanation  from  the 
24.  Geo.  ^.  c.  6.  which  enables  foldiers,  &c.  to  fet  up  any 
trade  without  being  liable  to  the,*  penalties  of  the  5tn 
E!ix»  c.  4.,  which  ena6ts  Xhzifuch  foldiers,  &c.  (without 
mentioning  that  they  are  to  be  of  any  trade)  fhall  not  be 
removeable  till  they  become  chargeable.    But  even  if 
the  conftru  Aion  of  that  ftatute  were  otherwife,  and  that 
it  intended  that  only  thofe  who  exercifed  trades,  &c. 
(hoold  be  irremoveable,  ftill  as  the  26.  Geo.  3.  is  contra- 
diftory  to  it,  and  of  a  later  date,  it  virtually  repeals  the 
former  one.     And  that  the  ftatute  26.  Geo.  3.  intended 
to  enlarge  the  privileges  granted  by  the  former  ftatutes, 
is  evident  from  a  review  of  the  22.  Geo.  2.  c.44.;  for 
fbat  gave  foldiers  the  liberty  of  fetting  up  trades,  but 

this 
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Rtx^.       ^^^  gi^c^  anew  and  diftjn£l  privilege,  naraelyt  thiit  of 
Inhabitant*  being  remoYcable  only  when  chargeable.     Another  ar* 
•t  GweMor.  guRient  alfo  ariies  in  favoiif  of  tlik  conftrudion,  from 
coniidcring  the  iltuaiion  Qf  the  perfc^ns  drawn  tofenre  m 
the  niiliti9>  who  are  for  tht  moil  part.huib^pdmen  and 
below  the  ftation  of  tradffmen ;   for  this  privilege,  if  it 
^  were  confined  to  tradefipen,  could  only  bfi  enjoyed  by  a 

fmall  number  of  the  militia. — ^Ashf|UR6T»  ju/^ice.  {a) 
7  his  cafe  feenas  to  be  extremely  cle^r  both  on  the  words 
and  the  meaning  of  the  aA  of  parliainent*  The  £fOL  ad 
of  parliament  on  tliis  fubjf:£t  is  the  22.  Gr^.  2.  c*  44* 
which  is  confined  to  mariners  and  foldiers ;  ^dthe  pre- 
amble of  it  ilates  tliat  mariners  and  foldiers  of  different 
trades,  and  apprentices  who  had  not  ferved  their  tinyc, 
were  prohibited  from  fetting  up  their  trades  in  corporate 
towns,  &c.  either  by  reafon  of  by-laws  therein  made, 
or  of  the  5.  Eii%.  c.  4.  Now  that  was  the  inconycnience 
intended  to  be  remedied;  for  which  purpofe  it  was 
enaded,  that  all  fuch  mariners  and  foldiers  might  fet  up 
iheir  tiades  in  any  town»  notwichft^nding  .tliofe  difabi- 
lities.  This  therefore  was  a  proper  indulgence  given  to 
thofe  p^fons  who  were  taken  out  of  tlieir  bufinefs  in 
prder  to  enter  into  his  m^jeily^  fervice.  And  it  is  ob- 
fervable,  that  the  ftatute  26*  ^/9.  }•  c.  107. ,  upon  which 
this  queftion  ari(es»  lias  an  expre^  reference  to  the.  for- 
jner  one ;  ^ad  tlierefore  we  mnft  fuppofe  that  tlie  Legif- 
lature  had  in  view  the  fame  inconveniences  which  wcro 
intended  to  be  remedied  by  tlie  22-  Geo.  2.c.  44.  And  this 
latter  aft  fays,  that  every  perfon  having  ferved  in  the 
militia,  &c.  may  fet  i|p  any  trade  as  freely  and  witli  the 
iame  provifions,  and  under  tlie  fame  regulations,  as  any 
inarineror  foldicrcould  do  by  virtue  of  the  22.  Geo,  2.c.  44, 
and  that  no  fucb  militia-man  fhall  be  liable  to  be  jremoy- 
,  ed,  &c.  This  a£k  being  made  in  pftrt  moterld  yith  the 
(12.  Geo.  2.C.44.  and  exprefsly  referring to  it,  may. be  confi- 
dered  as  incorporated  with  it ;  and  that  relates  to  tcrfmM 
in  trade y  but  not  to  common  labourers,  who  wouid  not 
fufFer  the  fame  inconveniences  as  tlie  f^fmer,  for  they 
might  cafily  find  employment  wherever  they  might  hap- 
pen to  be.— BuLLEB,  Jujijce,  lixhp  jLegiiJatq^e  had  ufed 
any  words  giving  theie  privileges  geojerally  to  a^  militia- 
mtw^  1  fhonld  nothave  been  ii>clinpd  toconfinetheqpera-r 
tion  of  them;  being  of  opinion,  thaj  it  would  be  the 
wifeil  law  that  could  be  m^dc  on  this  fubje^,  fh^  nq 

E^rfon  (liould  be  removed  till  he  is  adva)ly  ch^jqgeable. 
ut  as  the  Legiflature  has  no^  faid  fo,  we  cannot  make 
the  law.    The  firft  arg«i«^nt  is,  \^^  every  iniUtia-man 

whQ 
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who  lias  aftu&lly  fefVed  and  is  married,  is  entitled  to  twd      Rkx  •• 
I^TiI^es :  but  tlurt  is  doing  great  violence  to  the  words  j  i»'ma»»takt« 
for  tfecn  we!  ^^^  foppofe  that  two-thirds  of  this  claufc  ^  Gwmoi^. 
m  fiit  aft  have  no  itoeatiing.    But  in  coniidering  the 
defcription  of  the  perfons  intended  to  be  benefited,  every 
pan  ct  the  cfatufe  muft  be  attended  to.    For  the  priyilcgc 
eivtn  in  the  firft  part  of  tlte  fedion  is,  that  fueh  a  mi-* 
utia-man  may  fct  up  any  trade  in  any  town,  &c.  as  freeIy^ 
and  with  the  iame  provifions,  and  under  the  fame  regu- 
lations, as  any  mariner  or  fold  ier  can  do  by  virtue  of  the22. 
Gfp.  2«  c  44.  entitled,  **  An  A  A  to  enable  fuch  officers,  &c. 
"  /•  exerctje  trades :"  then  this  ftatute  goes  on  to  fay,  that 
no  fuch  militia-man  fhall  be  liable  to  be  removed  out  of 
fuch  town.    The  word  "  fuch"  is  material  in  both  thefe 
pitces.    The  firft  means  fucb  perfons  as  have  (erved,  are 
married,  and  have  fet  up  traces  ;  the  otlier  refers  to  the 
town  where  they  are  to  exercife  the  trades.    I  agree  that 
a  militia-man  who  has  fervcd,  &c.   cannot  be  removed 
before  he  has  fet  up  the  trade,  if  he  ^  there  for  that 
parpofe;  for  he  who  is  privileged  moranao^  is  privileged 
nna9.    This  queilion  therefore  is  extremely  clear  on  this 
aft  of  the  26.  Geo.  3.  c.  107.     But  if  it  be  coupled  with 
the  22*  Ge$.  2.  c.  44.  no  doubt  whatever  can  l)e  enter- 
tained about  it ;  for  that  is  exprefslv  confined  to  perfons 
ezercifing  trades.    The  obje£t  of  Uiat  afl:  was  to  protcft 
ioMiers,  &c.  againft  the  5.  Eliz.  c.  4.  and  certain  by-laws 
in  particular  towns  :  'but  a  labourer  is  not  a  trader  with- 
in riie  flatute  of  El'tzahttb.     The  argument  drawn  from 
the  24-  Geo.  3.  bears  againft  the  point  for  which  it  was 
mentioned:  for  if  the  words  of  this  ftatutc26.  Gta.  3.  be 
doubtful,  refisrence  muft  be  made  to  the  24.  Geo.  3.  c.  6, 
as  they  are  made  in  pari  materia  \  and  by  tliat  it  appears, 
diat  the  foldiers,  &c  are  only  irremoveable  during  the  tipne 
they  exercife  any  trades. — Gvio SEy  Juflice.     It  is  infiftcd, 
that  a  labourer  is  entitled  to  the  privilege  of  being  irre- 
moveable until  he  become  ch;irgcable,  if  he  has  ferved  in 
Ae  militia,  and  is  a  married  man.     But  if  we  read  the 
titles  and  preambles  of  the  three  ftatutes,  which  are  made 
hi  pari  materiSy  there  can  be  no  doubt  in  this  queftioii. 
For  they  were  pailed  to  enable  perfons  who  have  ferved 
dieir  country  to  fet  up  trades,  which  they  could  not  do 
without  incurring  the  penalties  of  the  5.  £//2.  c.  4.  and 
of  bv-laws  in  certain  towns.     And  my  conftruAion  of 
Aislaft  ad,  which  has  an  cxprefs  reference  to  the  22. 
Gff.  3.  0.44.  is,  that  all  militia-men  who  have  actually 
ferved,  and  are  married,  may  exercife  anv  trade  in  any 
town  notwithftanding  tliofe  by-laws  ana  tlie    5th  of* 

Elixfdbeth. 
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Rex  9.  Elizabeth.  If  this  were  not  the  intention  of  the  Legifla- 
imiABiTAMTt  ^^j.g^  ^j^gy.  wQuld  have  faid,  that  "  all  militia-men  who 
•(  OwCNor.  44  j^^^^  fcrved,  and  are  married)  goineinto  any  town,  &c. 
*^  ihaJl  be  irremoveable."  But  thole  are  not  the  words 
of  the  ftatute.  Therefore  I  have  no  doubt  but  this  pau- 
per was  removeable,  and  that  the  order  of  feffions  muft 
be  confirmed. — Order  of  feiiions  confirmed* 


GHAP- 
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CHAPTER      THE       FIFTH. 


SETTLEMENT   BY   RENTING   A   TENEMENT^ 

I.  Thtftatuteu 
II.  The  kind  of  tenement. 

III.  Thefpedes  of  tenure. 

IV.  The  value  of  the  tenement, 

V.  The  time  for  which  it  mufl  be  holden. 
VI.   The  refidence  necejfary, 
VIL   The  TAKING  necejfary  to  avoid  a  CERTIFICATE. 

!•  TheJlMtutes. 

179.  TJY  13.  and  14..  Car.  2.  c.  12.  "  It  (hall  and  may  pcrfons^^x* 

Ij  **  be  lawful,  upon   complaint  made  by  the  come  mto  any 
**  churchwardens  or  ovcrfeers  of  the  poor  of  any  parifli  pariOi  and  iet« 
**  to  any  juftice  of  the  peace  within  forty  days  after  any  ^'*  *■*  •  '«»«- 
*•  pcrfon  or  perfons  do  come  to  fettle  in  any  ^^^^^^^^^^  !!^[  "^|I^*!? 
**  under  the  yearly  value  often  pounds,  for  any  two  juf-  f^n  poLds^ 
^  tices  of  the  peace,  whereof  one  to  be  of  the  quorum^  of  rhaii  be  rc- 
•*  the  diviiion  where  any  perfon  or  perfons  that  are  like-  moveable  from 
•*  ly  to  be  chargeable  to  theparilh  fhall  come  to'inhabit,  ^.^^  P**^' 
**  by  their  warrant  to  remove  and  convey  fuch  perfon  or  bcccaLc  chLw- 
••  perfons  to  fuch  parifli  where  he  or  tliey  were  laft  le-  abk. 
*•  gaily  fettled,  either  as  a  native,  houlholder,  fojourner, 
*•  apprentice,  or  fervant  for  the  fpace  of  forty  days  at 
the  Icaft,  unlefs  he  or  they  give  fufficient  fccurity  for 
tlie  difcharge  of  the  faid  pariih,  to  be  allowed  by  the 
faid  juftices." 

180.  By  13.  and  14.  Car.  2,  c.  12.  f.  2.  '<  Provided  Perfimtagsnev. 
ALWAYS,  that  all  fuch  perfons  who  think  themfelves  cd  may  appeal 
aggrieved  by  any  fuch  judgment  of  the  faid  two  juf-  ^°  ^*'^'*!^ 
tices  may  appeal  to  the  juftices  of  the  peace,  of  thc*^"*^^*^ 
faid  county  at  their  next  quarter  feffions,  who  are 
hereby  required  to  do  them  juftice  according  to  tlic 
merits  of  Uieircaufe." 

181.  By 
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A  certlficateti        i8i.  Bv  9.  and  10.  /iP7//.  3.  c.  30.  f.  II.  **  No  pcrfoii 
peribonuiinM  <<  or  pcrfoiis  wJiatfoever  who  flwilJ  come  into  any  parifii 

S»t*ttnilrf^hc  **  ^y  ^^y  ^"^^  CERTIFICATE  (a)  as  h  dircftcd  by  the 

xaktaLfioi  '*  8.  bf  9.  fVilL  3.  c.  36.  fhall  be  adjudged  by  any  aft' 

ateormenc  of  "  whatfoevcr  to  have  procured  a  legal  fettkmeiit,  unlcfs 

tbevalucof  «  he  or  they  (hall  really  and  hortd  fide  take  a  leafe  of  a 

7  ^VldcChl*'.  **  temnunt  of  the  vdue  rf  ten  pounds^  or  (hall  execute  fomcf 

»K  title*     ***  **  *""^*^  offices  in  fuch  parilh,  being  legally  placed  irt 

♦«  CsiiTiri-  **  fuch  office.'* 


•*  CATB. 


f* 


II.  TTje  kind  of  tenement. 

Thcftattite  182.  Rex  V.  Stanmore^  Hilary  Term^  3.  y<frr.  2.  5it/V. 

meani  rw//«|^    268. — An  ordcr  of  quarter  feflions  was    removed   by 

an  cftiic  of  ren  certiorari^    upon  which  the  queftion  was,  Whctlicr  the 

^Tiwt^'uub^  '^^^  POUNDS  p.T  annufn  mentioned  in  tlie  ftatute  13*  tf 

jf»^  ITfr^shoid    14-  ^^''«  2-  c-  12.  for  the  fettlement  of  a  poor  man  fhall 

ijiihatvaioc.     be  underftood  ten  pounds  a- year  of  an  eftate  of  freehold 

and  inheritance,  or  ten  pounds  a-yeiar  as  a  tenant  ?     And 

it  was  urged,  that  it  is  unreafonable  to  intehd  that  the 

aft  would  remove  a  perfon  from  his  freehold  though 

under  ten  pounds  a-year ;   and  that  the  ftatute  ought  t6 

be  underftood  of  renting  ten  pounds  a-year.     And  a  cafe 

was  cited  to  be  fo  ruled  by  North,  Chief  yuJUce^  at  the 

affizes  at  Buckingham ;  and  Holloway  faid,  that  he  had 

known  it  to  be  fo  adjudged.— But  Herbert,  Chief  Juf^ 

/vr,\vas  of  another  opinion,  and  took  a  man  who  bought 

a  cottnge  of  twenty  (hillings  a-year  of  which  he  had  the 

iiilicritance,  to  be  within  the  words  and  meaning  of  the 

aft,  it  he  is  likely  to  be  chargeable  to  the  parifli;    for 

that  is  th^  thing  againft  which  the  ftatute  provides  :   but 

when  3  man  is  not  likely  to  Ixxrome  chargeable  t6  tlie 

parinS  if  he  will  live  in  a  cottage  often  (billings  per  ««- 

fium,  cr  othcrwife  under  his  condition,  he  is  not  withiii 

the  mcnning  of  the  aft.     The  other  Juftices  were  iilent. 

A -c.i»/»-.nffV/  '^S*    ^'  ^Ip  '^^  R^^^'Omby   Hilary  Term^  lO.  Am,  Snlit. 

isarc;^rnent  53^. — An  ordcf  was  drawn  up  fpecially  to  have  tlie 
w'lihin  I  ^  Jii'd  opinion  of  the  Court,  whether  renting  a  water-miU of  ten 
14  Car  z.  pounds  a  year  would  make  a  fettlement. — Etpertotam 
Curiam,  Clearly  a  mil!  is  a  tenement,  and  the  renting 
thereof  muft  gain  a  i'cltlement  within  the  ftatute. 


c.  12 


A  c^Kiy  wurten  184.  Kinvcr  ''J.  Stcnc^  Hilary  Term^  12.  GeQ.  l,  ^/r^.  678* 
^^  a  rtntiTirnt  — Upon  a  fpccial  ordcr  of  fcllions  it  was  ftated,  that  a 
T' i-V^Car  2  P°^^  perfon  rented  a  coney  warren  and  a  cottage  upon  it 

c.  12.— icepoit.  ihrcaJt^  of  Rex  v,  LocUctley,  and  Rex  v.  Piddletitntbtdt. 

al 
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St  !cl.^frflww;«,\vhichth^jufliccswcfreof  opinion  did  not    Kinvh  v. 
gainhim  afcttlementwithin  theftatutcof  13.  &  14.  Cam.     Stohe. 
C.12.— Sed  per  Curiam,  A  mill  has  been  held  to  be  aS.C.Salk.|36< 
tenement  within  that  ftatute,  and  why  not  this  ?   It  is  his  ^'  ^-  *•  ^=^- 
ability  to  p:iy  icl.  per  annum  ;  that  is  the  foundation  of  ^'*^'  *'^ 
thcfcitlenjcnt  ;  and  whether  he  pays  it  for  a  houfc  for 
habiiition,  or  for  a  warren  which  brings  him  in  a  profit, 
is  not  material :  the  order  of  feilions  muft  be  quaflied. 

185.  Rex  y    ATinchlnhdmpton^  Eojier  Tcrrfiy   3-  G/^.  £.  Renting  a  ff^? 
Editor's  yJ^55.~Two  jufticcs  remove  Jshn  A/ay 0  from ''ff''f''"'*S'^''^ 
Jhe  parilh  of  £i/:iey  to  tlie  parilh  of  A'Ji"chmhamptorr.l['^^^^^l 
The  feflions,  upon  appeal,  confirm  the  order,  and  (late  !l^^*w?th!n 
the  following  cafl; : — The  pauper  ^r^w  Mayo  was  horn  in  13. &  14. Car. 2. 
the  parilh  of  B'/siey,  and  afterwards  rented  a  farm  off*  *i*  *>.»^»*nt- 
fi:>!irteen  pounds   a-year  in  the  parifti  of  Mmchhihampton*^^^^^^""'*^ 
for  one  year,  and  then  returned  to  JUfsley^  znd  rented  j*  not!       *** 
lands  there  of  e!ghi  pounds  a-ycar  from  his  father,  and  a  s.c.  stn.  874. 
honfc  of  tlie  yearly  value  of  thirty  JhlUings  a-year  from  s«  c.  *.  Scfl*. 
hb  uncle.     During  the  fame  year  he  took  tlie  pajiure-  ^*'-  '^.^Jf  ^* 
eatage  of  a  piece  of  ground  in  the  faid  parifli  from  Mi-  ^  ^'J^  5  q 
thalmas  to  the  Candlemas  following,  and  paid  twelve Jhil-  316. 
Ungs  for  the  fame,  it  being  of  the  yearly  value- of  y?;fSccalfopoft. 
pnmdu — Mr.  Stephens  moved  to  qualh  the  order,  be-P*<«'50i'*®^^ 
taufc  it  appeared  from  the  fafls  ftated  in  the  order  of^'^* 
feffions>  that  the  pauper  was  not  rcmoveablc  during  the 
three  months  he  rented  ten  pounds  a-year  within  13.  & 
14.  Car.  2.  c.  12.  for  the  ability  of  the  man  is  chiefly  to 
be  coniidcrcd^  and  not  the  nature  of  the  taking,  fince 
the  ftatute  does  not  prcfcribe  any  particular  time  of  tak* 
ing.    The  ground  and  houfe  which  Mt^yo  rented  at  nine 
pounds  ten  fliillings  a-year  being  infufficieiit  for  the 
complete  maintenance  of  his  {lock  in  the.farm^  he  took 
die  pafturage  of  another  piece  of  ground,  for  the  feeding 
of  which  he  paid  twelve  (hillings  ;  and  thefc  together 
gave  him  a  tenement  of  more  in  value  than  ten  pounds 
a-year;  and  the  circumftance  of  tlieir  being  fcveral  pof- 
iemoQs  will  not  prevent  his   gaining  a  fcttlcment,  as 
was  detei mined  in  tlie  cafe  of  Nm'chinbly  v,  J^ootton  Un- 
deridgi{a)^  where  a  man  took  an  inn  at  Lady*day  I7i4(tf)  Foley,  109, 
for  a  year  at  fix  pounds  five  fliillings  a-year,  and  towards  Cafes  of  Sctt.  9i 
the  end  of  May  took  a  meadow-ground  for  five  pounds  ^*'"*  P*8*  *^- 
till  the  Lady 'day  following,   and  it  was  held    that  he 
thereby  gained  a  fettlcment;    for  the  Court  faid,  where 
other  lands  are  laid  to  thofe  firil  taken,  the  whole  be- 
comes an  intire  tenement.     It  is  the  value  of  the  premi- 
fcs  rented  that  is  principally  refpefted  in  contemplating 
t^is  fpecies  of  fettlcment,  and  not  the  manner  of  the  te- 

Vot.  IL  L  nure ; 


146  SETTLEMENT   BY   RENTIKG   A   TEKEMEKT* 

Res  vw  nure :  a  tenement,  therefore,  though  often  pounds  a-year^ 
MiKCHiN-  hired  for  one  montli  Only,  would  not  gain  a  fettlexncnt, 
MAMrTofT*  bccaufe  the  farmer  is  not  to  anfwcr  to  Vtn  pounds  rent  y 
but,  in  the  prefent  cafe,  the  meadow  from  which  the  paf- 
ture  was  taken  had  been  trained  up  from  Ladj-^ay^  fo 
that  the  pauper  had  die  whole  profits  which  it  was  ca- 
pable of  producing  during  the  year. — The  Court  held, 
that  the  taking  the  fajiurc-eatcge  of  a  piece  of  ground 
was  no  more  tlian  taking  the  herbage^  or  common^  which 
could  not  be  cileemed  part  of  the  tenement  within  the 
meaning  of  the  flatute  ;  but  feemcd  to  think,  that  if  the 
taking  had  been  of  a  pajiurc^ground  for  tliree  months,  iu. 
would  have  made  a  good  fcttlement  (a)n 

Aprifoncrte  1 86.  St,  Aiargaret*s  JVeJlrnhj/icr  z\  St.  Martinis  Lud- 

the  Fleet  "  ~  ~  "  '  '^ 


rents 

jww^thin  the  ^'^^  parilh  ot  St,  Margaret'^  to  the  parilh  ot  Ludgate, 
Rolei,  ilicreby  fcHions  at  hicks^s  Ilally  upon  appeal,  quaflied  the  order, 
gains  a  fetrk-  and  ftatcd  the  following  cafe : — James  Conyersy  the  father 
«^"^'  oi'FJizaheih  tlie  pauper,  rented  a  houfe  in  the  parifh  of 

^'fiir^K  B^  5/.  Martin'%  Ludgate Tit  twenty-five  pounds  a-year;  lived 
.^^  '  '  '  in  it  eight  years  j  and  paid  to  the  rates  of  cliurch  and  poor : 
i-  Kely,  240.  this  houie  was  fuuated  within  the  rules  of  the  Fleet 
^.  Burn's  Juf-  prifon  ;  and  the  faid  Jama  ConyerSj  at  the  time  he  fo 
ucCf  514.  jented  tlic  laid  houfe,  was  a  prifoner  in  the  cuftody  of  the 

warden  of  the  Fleet.  The  faid  Eiznbeth  was  born 
in  the  faid  houfe  during  the  fatlicr's  refidence  tlierein, 
under  the  circuniftances  bcfoic-nicntioned,  and  had 
gained  no  lettlenicnt  in  her  own  right. — CbRBETT,yrr- 
jcant^  fuhr.iitted  to  the  Court,  that  the  father  £;ain€a'a 
fettleinent  in  the  parilh  of  St.  Martins  Ludgate  oy  rent- 
ing atcncmetitxhLVcm  often  pounds  a-year,  and  that  his 
daughter  was  intitled  to  his  fcttlement. — The  CouR't 
'were  of  opinion,  that  this  w/is  a  tenement  witiiin  the 
i^.  &  14.  Car,  2.  c.  12.  and  therefore  quafhed  the  order 
«t  fcflions,  and  confirmed  the  order  of  the  two  juftices  {b). 

(«)  See  this  cafe  merticned  by  Sir         (^)  Dr,  Buth^  in  ftaiifig  this  cafe,i^ 

T.  Burrow,  Sett.  Cafes,  316.  where  a(*.d;ihi5i  lenfon  for  thedetenniAafite 

it  is  faid  tlvat  ihc  Comt  hthi.  i}»at  of  the  Court:     tliat  he  was  \t\  tlie 

*<  lite  feeding  of  land  did  not  gain  a  .  coltody  of  the  laWyandinjiocapKiry 

*'  itiul<:ir.cni  j   but  that  \\\t  ciewas  of  gaining  a  feiileincnt  eUewl«i«| 

«•  dtiermined  en  nnoibcr  pr.int,  vl^.  ut\<\  (l-.erefoiCythoughoccaiionaiiy  ab. 

"  for  want  of  an  adjudication  j*\vl.ich  A  nt.  fie  mighl  be  looked  upon  t%  vir- 

isalfofiid  by  Mh.Joitice  Wright,  tunlly  refidentat  LnJ^ie,  which  wm 

in  the  cafe  of  Rex  v,  Lockeriey ,  ante,  the  piacv  «  hcfie^  «tfM#  UjktiK, 
p.  148,  pi.  1  ^9.    See  alfob.  C.a.  &«ir, 
<V.  page  ja^  cafs  92, 

187.  RiM 
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187.  Rejp  V.  Butlfyy  Trinity  Term^   10.  (£f  1 1.  Geo.  2.  A^oimtmil/, 
Burr.  S.  a  1O7. -^Thomas  Chandler  came  With  a  dfinti-  tho«gh  no  iftw/* 
riCATE  from  RutUy  to  Benhall,  and  fome  Ihort  time  af-  'X-fiSTiilhin 
terwards  took  a  leafe  of  a  %vinJmi/i  in  Benhall  from  one  the  la  j  and 
72A«^f  J  Green  for  tlie  term  of  three  years,  at  tfie  yearly  will  gain  the 
rent  of  fourteen  pounds.    About  the  fame  time  he  hired  ^«n*nt«  fctUc. 
of  TUmas  Mann  a  cottage  and  a  piece  of  land  in  Benball  ^^\^^  ^\ 
by  parole  to  hold  for  one  year,  and  fo  from  year  to  year,  ^(^^  Although* 
h  long  as  it  (hould  pleafe  both  parties,  at  the  yearly  tent  be  has  sivea 
of  three  pounds.     Chandler  entered  upon  the  mill^  the  AKuricy  for 
emage^  and  the  AW,  and  occupied  the  fame  for  three  years  ^^*C^"**"* 
under  the  faid  leafes,  and  paid  all  the  rent  himfelf ;   but !?  ^rJ^^^m^ 
he  had  a  furety,  who  engaged  for  the  payment  of  tlie  rent ,.  seff.  c»r. 
of  the  wiftdmill  during  the  faid  three  years4     After  the  ^i* 
expiration  of  the  leafe,  he  occupied  the  mill  for  three  veslrs 
longer  under  a  parole  agreement  that  he  fliould  hola  the 
iaid  miU  at  the  faid  annual  rent  fo  loi^  as  he  fbould 
continue  to  pay  the  fame ;  and  for  the  payment  of  the 
rent  under  this  agreement  no  furety  was  required.    Du- 
ring the(e  laft  three  years  Chandler  occupied  another  cot- 
tage in  Benhali  of  3I.  2s.  6d.  a-year^  which  he  rented  as  a 
tenant  at  will.     It  was  iniifted,  that  this  could  not  gain 
a&ttkment ;  for  though  a  water  corn-mill  has  been  held  to 
be  a  tentmtnt  within  tlie  ad  (a),  yet  a  windmill  could  "o^^  j7f*J|^ 
be  coAfidered  as  fuch,  becaufe  it  has  no  houfc  or  place  ^  * 

of  rcfidenoe,  as  other  mills  have  :  and  befides,  this  man 
could  not  be  taken  to  be  a  man  of  flock  and  fubftance, 
which  was  the  intention  of  the  ftatute ;   for  the  landlord 
infiftcd  on  fecurityfor  the  payment  of  his  rent.     On 
the  other  iide  it  was  laid,  that  this  point  had  been  deter «> 
mined  concerning  mills  in  general,  in  the  cafe  of  Rex  v. 
GmUford  (h)  :   diat  the  giving  fecurity  could  make  no(^)  ,,  ^r^ 
difitrence»  fince  the  pauper  himfelf  paid  the  rent. — By  502. 
TM  CoTJRT.     It  has  been  endeavoured  to  diflinguiih^»<*ei»^« 
between  renting  lands  and  a  milH  becaufe  a  miller  has  ^^' 7* 
tio  ftock;   but  this  obj^ftion  has  been  often  over-ruled : 
the  wordis  of  the  a£l  are  ''  bona  fide -y^  and  what  can  be 
better  evidence  thereof  than  payment  of  the  rent  ?   If  a 
nian  rent  lands  or  a  mill  of  ten  pounds  per  annum  rnxh^ 
oat  »iy  houfc  in 'the  pariih,  he  gains  no  fettlementi  be- 
cavfe  he  cannot  refide  thereon  without  a  place  of  habi- 
tatioii.    But  here  the  pauper  held  a  cottage  and  lands  at 
three  pounds  per  atomm^  at  die  fame  time  that  he  held  the 
miU  at  fourteen  pounds  .^rr  annum ;    and  tlierefore  be 
gUAed  a  good  fetticment. 

L  1  188.  Cafe 
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Rendiig  land  of       188,  Caft  of  the  Par'ijh  of  Vmwood^  174S»    'Q-  ^^^-  2« 

^vngijf^Ai^  JlfSS- — Ji'  rented  fevca  pounds  per  annum  in  the  pirilh 

^l^^^^^'^f  Linwood^  andagifted  three  cows  to  pafturefrom  May- 

a  tMwuit.  ^y  ^^'  Martinmas  by  agreement  for  three  years  fucceffive- 

ly,  for  which  he  was  to  pay  three  pounds  ten  (hillings. 

This  caft  was  referred  to  Lord  Chief  Baron  Parker 

at  the  affiles,  who  gave  his  opinion  at  his  chambers,  that 

this  did  not  gain  a  fettlcment ;  and  faid,  that  to  anfwer  the 

defcription  of  a  tenement  witliin  the  aA  of  parliament,  it 

(hould  be  a  renting  a  houfe  or  ground  of  die  yearly  ^alue 

of  ten  pounds. 

Alofeof^a        189*    R^x  V.    Locker  ley  ^   Hilary   Term^    25.    Geo.    2. 
•*  daily  eanM-AfSS. -^Richard    Edwards    was     fettled     in    Sbirejield 
« log  of  fizteen  Engtijh^  but  afterwards  removed  into  Locker  ley  ^  and  there 
*|  2JJ2iii^  *  entered  into  articles  of  agreement  with  one  John  Merjh^ 
•*  hoiffeind      ^1^0  then  occupied  a  meflfuage,  farm,  and  lands  in  Lock^ 
•«  icedtiif  for     erley^  which  agreement  was  in  fubflance  as  follows:— 
« the  laid  cowt  FiRST,  iWJnr/ii  covenants  with  Edwards^  therein  ft i led  ^£t»/- 
^2"***^^^ rjwa;/,  to  let  and  dcmife  to  him,  his  executors,  adininif- 
•«  acres  o/mea-  ^i^*^^"^*  *"^  affigns,  and  tliat  they  may  peaceably  po0efs 
«<  dow,  with  the  and  enjoy  a  dairy  coniifting  of  (ixteen  cows,  with  tlic 
«<  afc«r.ieafi:  of  mcifuage  or  tenement  and  dwelling-houfe,  and  feeding 
•*  a  mead/'      f^^  ^}^^  f^id  COW5  on  twcnty-one  acres  of  clover  ground, 
iKidnottobe  A    ^  thirteen  acres  of  meadow  land,  with  the  after-leair 
'    of  a  mead ;  all  which  are  lituate  in  Lockerley^  and  are  part 
Caf*.^""^'^^'  oiCcuuficld  form,  in  the  occupation  of  the  Cud  Merjh\ 
*  ^'^'       together  alfo  with  the  run  of  the  backlide  or  yard  be- 
lor.ging  to  the  faid  mefTuagc  or  tenement,  and  the  arfhes 
.belonging  to  the  laid  tarm,  for  the  feeding  of  pigs;  and 
alio  the  run  of  one  horfe,  with  the  cows  aforelaid  ;  from 
the  2d  of  February  next  enfuing  the  date,  for  one  year. 
Alfo  that  Merjh  (hall,  during  tlie  term,  allow  to  Edwards 
all  the  Iherl  wheat  arifing  from  the  corn  growing  on  the 
£inn;  and  alfo  provide  for  the  ufe  of  the  cattle   (when 
^a  vid$  Rex     wanted)  five  tons  of  hay ;   and,  for  the  fame  feed  of  the 
V.  ^'"*^»      cattle,  caufe  ten  acres  of  the  clover  ground  and  thirteen 
RttV  Viddf^  acres  of  the  meadow  to  be  laid  up  at  CantUemas-day^  and 
^cnthldt.irhcrt  *«  Other  eleven  acres  of  the  clover  at  Lady-day ;  and  alio 
<liif  cafe  tans  put  the  mefluage  or  tenement  and  d^wclling-houie  and 
*fxkA.  premifes  into  repair;   and  fetch  the  goods,  nc^cfiaries, 

and  fuel  of  Edwards  home  to  the  (aid  mefiiiage  or  tene- 
ment and  dwelltng-houfe.  And  if  the  £ud  cows  (hJl 
not  be  delivered  of  their  calves  by  the  ift  of  May  fol« 
Jowing,  Alerjh  (hall  deduA  and  allow  out  of  the  rent  re* 
fcrved  2S.  per  week  for  every  cow  not  fo  delivered,  until 
ihe  fhaU  be  delivered ;  and  alfo  what  may  be  reafonabie, 
:for  cstrj  calf  wanting  to  each  cow.    And  lastl y^  £i- 

w^di 
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wrJs  covenants  to  pay  A^erjb  for  and  in  coniideration  of      Rex  v. 
tiic  premifes  3I.  cs.  for  eve^  fnch  cow  as  aforcfaid,  dc-  I^ockeblet. 
Jivcrcd  to  his  vie  and  poflefSon  as  aforcfaid,  payable 
Quarterly,  except  as   above-mentioned.  *  That  in  pur- 
foance  thereof,  Edwards  entered  on  and  occupied  the  faid 
dairy  and  premifes,  and  lived  in  the  faid  mefluagc  or  te- 
nement and  dwelling-houfe  and  premifcs  till  his  death, 
which  happened  about  the  7th  of  Ofiobcr  ;  and  that  tlic 
cows  were  fed  in  the  lands  mentioned  in  the  articles ; 
part  whereof  was  alfo  fed  at  fome  time  in  tlic  faid  year, 
to  wit,  during  the  time  the  cows  were  foddered  in  the 
vards  belonging  to  the  premifcs,  during  fome  part  of  thp 
laid  winter  feafon,  with  the  ftieep  of  Merjh ;    but  the 
thirteen  acres  of  meadow  were  never'  fed  but  by  the  fai4 
cows.     That  after  tlic  death  of  Edwards^  his  widow 
Martha  continued  in  the  occupation  of  the  premifcs, 
and  held  the  fame  to  the  end  of  the  year,  purfuant  to  the 
articles.     And  tliat  the  faid  meffuagc  or  tenement  and 
dwcUing-houfe,  difti n6t  from  the  dairy  and  the  reft  of 
tbepsemifes  in  the  faid  articles  mentioned,  were  of  the 
yearly  value  of  twenty-five  pounds  and  no  more  ;    and 
that  the  reft  of  the  preinifes  were  of  the  annual  value  of 
fifty  pounds  and  upwards.     It  was  infiftcd,  that  this  was  a 
tenement  within  the  meaning  of  the  13.  ^c  14.  Car.  2.. 
c.  12.    A  tenement  is  every  thing  that  is  holden  as  a  pro- 
fit i^ww/r^  {a)  ;  and  this  is  a  profit  a  prendre^  for  it  is  («)Co.  Lit.  4. 
connefted  with  an  intereft  in  the  land ;  and  although  this  b.  19. 
under  leflee  has  only  the  herbage^  he  may  brinp:  an  a£tion 
or  diftrain  {b).     Tithe  is  a  tenement,  though  th^re  be  (^j  oyer,  ^gj 
no  ownerfhip  of  the  foil :  and  although  it  is  laid  mAfin- 
Mnhampton  v,  Bifsley{c)  tliat  the  feeding  of  Land  did  not  (^j  ^mc, 
gain  a  fettlement,  yet  that  cafe  was  decided  on  another  page  145,  pU 

Eint — On  the  other  fide  it  was  argued,  that  this  is  not  a  »^5- 
ife  of  the  land,  but  a  mere  contraft  for  the  milk,  of 
another  man's  cows.  The  pofleflion  even  of  the  cows 
b  not  to  be  delivered  to  Edwards  \  and  the  recompence 
arifcs  in  proportion  to  the  cows  which  Ihall  calve.  The 
reft  of  the  agreement  is  only  how  the  grantor  (hall  feed 
his  cows,  in  order  to  make  the  more  or  better  milk  5  and 
about  the  running  of  the  grantee's  horfe  and  pig??  :  fo 
that  this  is  nothing  like  the  hiring  of  a  dairy,  or  dairy 
fimn;  nor  is  it  a  profit  ^  prendre  out  of  lands:  rent- 
in|  Ac  apples  in  an  orchard  for  a  year  would  not 
gMn  a  fettlement.  Therefore  this  is  not  a  tenement 
within  th©  aft  of  parliament :  it  is  a  profit  from  the 
cattle,  not  from  the  land. — Mr.  Justice  Wright. 
The  words  '*  let"  and  <*demife'*  are  indeed  ufed; 
•ad  fo  aUb  is  the  woifd  *'  dairy"  ;  but  the  dairy  is  im- 

\j  3  mcdifit^ly 
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Rix  V.      mediately  after  explained  to  mcsLnJtxieen  cewi^    The  land 
I-ocK»«i.Ey,  feeius  jQ  have  remained  to  Merjb  ;    for  he  \va$  to  lay  it 
up  at  fuch  a  time.     The  only  queilion  is,    WJi^thcr 
this  can  be  faid  to  be  a  tenement  under  13,  &  14.  Car.  2* 
c.  12.  ?     Now  a  tenement  muft  lie  in  tenure,  and  muft 
relate  tq  land  ;   wliereas  this  contraft  relates  to  the  cows. 
TliQ  pafture  of  the  ground,  generalK,  is  not  let ;    but 
only  tlic  feeding  of  fifteen  cows :  lie  could  not  feed  other 
cattle  upon  it.     The  value  of  this  meadow  is  not  dated. 
It  feems  to  me  to  bt  on'y  afn  agreement  for  the  ufe  of 
the  cows,  and  the  feeding  of  them  ;  and  it  is  merely  per- 
fonal.     Here  is  no  interefi  in  the  land  that  pafles,  or  was 
intended  to  pafs.     He  thought  it  a  very  dear  cafe.    The 
cafe  of  Aftnchinbampton  was  a  different  cafe ;  and  was  not 
determined  upon  the  point  of  renting  the  pafture  of  the 
land,  but  quaflied  for  want  of  an  adjudication.     How-» 
eveijjhcfaid  that  (<7)if  that  cafe  was  an  agreement  **  for  the 
*^  pafture  only  of  the  land'',  he  Ihould  doubt  of  it* 
Therefore  the  order  of  feffions  ought  to  be  quaflied;  and 
die  original  order  confirmed. — Mr.  ^juftice  Dennison 
and  Mr.  Jujilce  Foster  (Lee,  Chief  Jujilce^  zhicni)^ 
were  clearly  of  opinion  that  this  agreement  was  merely 
fora  perfonalthing,  tlieufe  of  the  cows ;  and  has  nothing 
to  do  with  the  land.     Confequently,  it  can  never  come 
within  the  intention  of  the  word  Unementy  upon  which 
a  ra^i  is  to  be  fettled. — Per  Curiam.     Unanimoufly, 
Order  of  feflions  quaQied.     Original  order  affirmed. 

Land  uken  for        jgo.  Rex  V,  Shenjion^  Estjler  Term,  32,  Geo,  2.   Burr. 

*P*2Jf"*^"^  hat  ^'  ^'  ^T^ — Two  juftices  removed  nomas  Lymery  labour-^ 

^grovXig  po-  ^^'  ^"^       .^  his  wife  from  the  parifh  of  Gratwich  to  Shen-^ 

tatr>wforapar-yj(^^»  botli  in  the  county  of  Stafford,     l"hc  feffions  con- 

ticularpoitionof  firmed  the  order,  and  flate,  that  the  pauper  Thomas  Lymer 

the  year,  is  ate-  having  gained  a  fettiemcnt  at  Sbenflon  by  a  year's  hiring 

n^nTIZcar!  ®°^  fervice,  afterwards,  to  wit,  about  fifteen  years  ago, 

f  .'c.  12.       '  ^^^^  ^  houfe  In  the  paxifh  of  Gratwch^  at  thirty  ibillings 

a-year,  which  he  has  enjoyed  ever  fince,  till  removed  by 

tliis  order ;  and  five  year$  ago  took  two  acres  of  land  in 

the  parifh  of  AT-^r's  Hramlcy  in  the  county  of  Stafford^ 

for  the  growing  of  potatoes,  from  Candlemas  to  Miehael^ 

ntasy  for  nine  pounds ;    and  at  the  fame  time  and  from 

the  fame  perfon  took,  in  th^  faid  parifh  of  Ki'^g's  Brom-- 

ley,  half  an  acre  of  land,  at  forty  fhillings,  for  the  like 

Xtvm  \  and  paid  his  rent  for  all  tlie  premifes^  which  were 

(«)  Sec  1.  Sir  J,Strange,  874.  And  «  the  faid  parifti  of  Bifsley^  the  pa<:> 

I  have  looked  into  tfie  order  in  that  »*-  ture  of  a  piece  of  land,  from  M 

f»feinAfnK^'«^M^iM,andthewordt  <'  Sahts  Day  xHl  Camikmat  foUow- 

m^   **  *n^l  tti(  f4fnc  ycAT  took,  m  "  ing."    AW#  h  MatttvaKOw 
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ef  the  value  aforefaid.   The  pauper  entered  upon  and  eh-      R^t «. 
joTcd  the  lands  during  the  term  ;    and  during  the  latter    SHI:^sTOl^* 
partof  the  time  of  his  enjoying  the  fame,  to  wIt,  between 


ing  up  and  difpofing  of  the  po- 
tatoes.    It  was  contended,  that  this  land  was  hired  for  a 
particular  pur pofe — for  the  planting  of  potatoes  where  no 
ftock  is  rcquifite ;  and  the  refidence  in  Ktig^s  Bromley  be- 
ing for  the  mere  purpofe  of  looking  after  the  potatoes, 
it  is  not  a  tenement  within  the  meaning  of  the  aft  of 
parliament. — Lord  Mansfifld.      This  man  has  bona 
fide  taken  ground  of  the  yearly  value  pf  twelve  pounds 
ten  (hilling??,  if  we*  are  to  judge  by  computing  the  pro- 
portional rent ;  and  in  the  nature  of  t\\\s  f pea cs  of  culture^ 
it  is  a  taking  of  the  whole  year's  profits  of  the  land.     1  \\ 
fomc  other  cultures  befidcs  this,  as  zuoad^  rape^  i^c,   it're- 

rrcs  only  a  part  of  the  year  to  get  the  crop;  and  it  is 
ngcr  where  the  rent  for  part  of  the  year  only  is  above 
ten  poandS)  than  where  the  ten  pounds  is  payable  for  the 
whole  year. — Dennison,  Ju/lke,  The  aa  goes  upon 
the  credit  of  the  perfon,  and  his  ability  to  rent  ten  pounds 
a-ycar;  fuchaman  was  not  confidercdby  the  Legiflature 
as  a  vagrant)  or  as  likely  to  become  chargeable  to  the 
parifh :  and  the  nature  of  this  land  makes  the  prefent  cafe 
ftrongcr ;  refidence  of  forty  days  upon  this  taking  gains 
a  fcttlement. — Foster,  juftice.  Potatoc-grounds,  as 
every  gardener  knows,  produce  tlieir  whole  profit  in  one 
particular  feafon  of  the  year,  and  no  profit  at  all  in  the 
remaining  part  of  it :  therefore  this  is  in  efFeft,  and  as  to 
this  particular  culture,  much  the  fame  thing  as  taking 
fuch  ground  to  be  made  ufe  of  for  the  whole  year. — 
WxLMOT,  Jujiice^  concurred. — ^The  rule  was  made  ab* 
folate  for  quaihing  both  orders. 

191.  Rex  *orSt.  Georfre*s  Hanover  Square^  Trinity  Term^  A  firft  and  (<- 
11.  Geo.  3.   MSS.—A  fpecial  order  ot  fcflions  was  made  ?'"'*.^°^'  "": 
fobjca  to  the  opinion  of  this  Court,  *'  Whether,  upon  ^nTof  icn" 
"the  foyowing  fafts,  the  pauper  John  Mnlcomb  gained  a  pounds  ;i.year, 
**  fcttlement  in  the  parifh  of  5r.  Jameses  fVfflminJler  P  The  •<>  a  unemcnti 
fxiijohn  Malcomh  t.je  pauper,  about  twelve  years  ago,  «•''««"£ h  the 
biTcd  of  if/r.  John  Reynolds  the  firft  and  fccond  floors  un-  ^^  ^S*"* 
fomiihed  of  a  houfe  of  the  value  of  forty  pounds  a-year,  from  the  houfe. 
lit  the  parifh  of  S/.  James's  Wcjlminfter :  the  pauper  fur-  ' 

nHhed  this  part  of  the  houfe,  and  held  the  fame  entirely  ^^^  ^^"    ^ 
fthimfelf,  and  inhabited  therein  fevcn  vears,  and  paid 
fcrthc  fame  ten  pounds  a-year,  clear  of*^  all  dcduftions, 
to  the  landlord  John  Reynolds.  During  all  that  time  there 

L  4  was 


X^X  IL^TTLEMEiiT    BV.RENTIVG   A   TSKEMEKTn 

R.EX  V.  was  only  one  door,  and  one  ftair-cafc,  which  were  uAsd 
St.Giokgl's  j^  common  by  the  pauper  and  other  perfons  who  refide4 
8  w^I"  ^"  *^  hpufe.— Mr.  Bfarcroft  faid,  the  fcffions  bad 
miftaken  the  law  in  fupppfing  that  the  pauper  did  not 
gain  a  fettlement  in  St,  Jameses;  and  h^  obtained  a  rule 
to  (hew  cauJr^  why  their  order  ihould  not  he  auafhed. — 
Mr.  Lucas  now  moved  (juft  before  the  rinng  of  the 
Court,  at. near  ten  o'clock  at  night),  i>pon  an  amdavit  of 
fervice,  to  make  the  rule  abfolutc. — The  rule  for  qualh- 
ing  the  order  of  fefliojis  was  made  abfplutei  ivithout  4c* 
fence* 

Kentingiirni/..i<  1 92.  By  1 3.  Geo.  3.  G.  84.  «>  No  gatel^ceper  of  any 
ro//i and reAaing  "  turnpike-road,  or  perfon  renting  the  tolls  thereof,  and 
inihcwil-  <c  reiiding  in  any  toll-houfe  belonging  to  tlie  truflees  of 
Saili^ttti^  "  ^^^^  ^^^^^  ^*"  thereby  gain  a  fettlement  in  any  parifl^ 
menu  "  P^^  place  whatfoevcr." 

Afliopoecu-  193.  Rex  V,  Si*  GUes^^  in  thr  FUldsy  Hilary  Tcrm^  ij, 

pled  feparaiely  (Jr^.  j.  B^^rr.  S.  C.  798. — Two  juftices  rcn\ovcd  Efibcr  Or^ 
[o''whk*hu'l£.  f*^'y».wifc  of  Thomas  Orchard  (who  had  left  her),  and 
longs  is  t  tene-  their  three  children,  a;/2.  £/Mtr  aged  four  years,  Elixabctb 
mcni.  ?ged  twQ years,  and  Sarah  aged  fix  months,  from  St.  Gileses, 

parifli  to  St.  Jnn*s  IVeflm'wfter,  On  appeal  from  theif 
order,  the  fcffions  quafhed  it,  dating  the  following  cafe  : 
— '^  hat  the  faid  ^Jthcr  Orchard  was  married  to  the  faid 
Thomas  about  eight  years  previous  to  the  laid  removal ; 
and  had  by  him  the  faid  children:  that  the  father  of 
the  faid  Thomas  Orchard  was  legally  ftttlcd  in  the;  pariih 
of  if  ^  yinn  fVejtm'infter  ;  and  that  he  the  faid  Thomas  had 
not  done  any  acl  to  gain  a  fettlement  in  his  own  right, 
except  that  about  twelve  mo!Uhs  previous  to  their  faid 
marriage  he  took  a  fhop,  at  fifteen  guineas  ptr  onnum^ 
in  Piccadilly^  in  the  pariih  of  St,  James  Ji'eftminftcx^  being 
part  of  the  houfe  of  one  Mrs.  jLaldkr -^  which  (liop,  at 
the  time  of  his  taking  it,  had  no  door  but  that  which 
opened  immediately  into  the  flrcet,  nor  any  communi- 
cation with  the  other  part  of  the  houfe;  that  the  faid 
Thomas  Orchard  like  wife  agreed  for  the  ufc  of  the  water 
and  neceflarjr  (which  were  within  the  houfe)  ;  to  which 
he  had  accefs,  in  common  with  the  other  lodgers,  by 
another  door  belonging  to  th^  houfe,  which  opened  into 
a  court  leading  from  Piccadilly  to  Jcrmyn-ftrect ;  and  alfo 
agreed,  at  the  time  of  taking  the  fliop,  that  his  lifter  (who 
was  part  of  his  family)  fhould  lodge  with  Mrs.  Laidler*% 
maid  in  the  garret  of  the  faid  houfe;  for  which  he  wa^ 
to  pay  an  additional  rent  over  ind  above  the  fifteen 
gu^ne^s:  rXux  in  lefs  than  a  mpnth  after  he  had  taken 

poffeffion 
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^fieffion  of  the  (hop,  finding  it  inconvenient  to  go  out      Rtx  9, 

fit  one  door  and  in  at  the  other,  he  applied  to  Mrs.  Laid*  St.  OtcsA 

Ur  for  leave  to  open  a  way  through  the  partition  which      yj'allli^ 

feparated  the  (hop  from  the  (lair-cafe :  that  ihe  confented 

thereto ;  and  he  opened  the  fame  accordingly :  that  he 

jented,  and  conftantly  lay  and  reiided  in  the  faid  (hop, 

and  publickly  carried  on  his  trade  of  a  (hoe-maker  in  the 

fame   (having  fuch   communication  to  the  water,  the 

ncce(fary»  and  the  ftair-cafe,  by  which  his  filler  went  to 

her  lodging  in  the  garret,  as  aforefaid),  until  the  time  of 

his  faid  marriage :    and  that  he  continued  in  the  faid 

boufe,  under  the  faid  circumllanccs,  for  about  two  years 

afterwards  :  and  that  the  faid  Mrs.  Laidler  rented  and  re« 

fided  in  'the  faid  houfe  during  all  the  time  of  the  faid 

libmas  OrcbariTs  refidcnce  as  aforefaid,  and  paid  thirty 

pounds  per  annum  and  all  parochial  taxes  for  the  fame. 

This  court  [the  feffions]  therefore,  upon  confideration 

of  the  circumftances  above  fet  forth,  doth  allow  the  faid 

appeal,  and  doth  vacate  the  order  of  the  faid  two  juftices : 

and  the  (aid  appeal  is  hereby  allowed,  and  the  faid  order 

i»f  the  faid  two  juftices  is  hereby  vacated  and  fet  afide 

accordingly.— Mr.   Lucas  moved,    on    Saturday  28th 

Herniary  j'jjg^  to  quaih  this  order  of  fcflions :  and  the 
ourt  gave  him  a  rule  to  (hew  caufe.     His  obje£lion  was. 
That  upon  the  fafts  dated  Thomas  Orchard  could  not  be 
con(idered  as  having  gained  a  fettlement  in  St»  James*% 
ptrifli  by  renting  a  tenement  in  it  of  the  value  of  lol. 
a  vear.     He  was  only  a  lodger,  an  inmate,  an  occupier 
ot  part  of  a  houfe  ;  which,  Mr.  Lucas  (aid,  was  not 
fomcient  to  gain  him  a  fettlement. — Mr.  Howarth 
now  (hewed  caufe ;  and  argued,  that  it  was  fuflicicnt. 
It  is  renting  a  tenement  of  the  value  of  lol.  a  year. 
A  houfe  is  as  much  a  tenement  as  land  :  and  fo  is  part 
ofaboufe.     So  is  a  ihop.    This  is  a  (hop  in  which  the 
imn  Isty,  lived,  and  refided  ;  and  which  had,  originally^ 
no  fort  of  communication  with  the  houfe,  but  had  a 
diftinft  door  into  the  ftreet.     A  perfon   may  gain  a 
fettlement  by  renting  only  part  of  a  houfe,  it  what  be 
Itnts  is  of  the  value  of  lol.  a  year.— Mr.  Justice 
WlLMoT  faid,  in  the  cafe  of  Duns  TgWj  that  a  tenant  Burr.  IC.  4o«. 
tioxj  fobdivide  to  undertenants,  who  may  thereby  gain 
fituemenls,  if  they    take  the    value  of    lol.   a  year. 
And  he  cited  the  cafe  of  St,  Georg£*s   Hanover-Jquare^ 
^ere  yohn  Malcomb  hired  the  firft  and  fecond  floor,  Ante,  page  15 it 
tmfurni(hed,  of  2,  houfe   in    St.   Jameses    Wejiminftery^  pL  i^i. 
of  the  value  of  40I.  a  year. — Mr.   Lucas  and  Mr. 
Wallace  argued  againft  tlie  order  of  feflions;   and 
{Tged,  that  it  muft  be  an  entire  tenement  of  the.  value  of 

lol. 


Hf^  SKTTLEMBNT  BY   RENTING   A   TBKEMrrTr. 

Em  v.       ioL  a  year  to  gain  a  iettkment :  whereas  thid  was  only  a 

%r.  Cii.it*i  part  ot  one,  in  which  the  landlady  lierfelf  rcfided,  and  paid 

III  Tiia      jji  tj^e  taxes.    They  faid,  that  the  twcnty^one  juuiccs 

iK»9s«      prefent  at  the  fcffions  were  divided  eUi/^   againft  ten^ 

and  wiihed  to  have  the  opinion  of  this  Court.-^THE 

Court  were  of  opinion^  "that  this  was,  undoubtedly, 

**  a  tenement  of  the  value  of  lol.  a  year:"  and  tlic 

criterion  of  this  metliod  of  gaining  a  fettlement  is  tli« 

ability  to  rent  a  tenement  of  that  value.  ^Rule<li{charg6d» 

and  the  order  of  feflions  affirmed. 

A  furniihed  194-    JRf^  V.  WhhcchafeU  Hilary  Tenn^   26.    Geo.   3. 

room,  with  fire  Editor's  MSS. — ^mte  jlllam^  widowy  and  her  children 
round,  ^^^  were  removed  from  St.  Mary  fVhUecbapet  to  fVe/iham. — 
^rjjjf^j^j™  order,  and  dated.  That  the 

1^,  and  the  pauper's  late  huloand,  Peter  jillam^  about  four  yean;  ago 
landlord  to  have  hired  a  houfe  in  Weftham  of  the  yearly  value  of  eight 
the  ufe  of  It  at  guineas,  and  refided  therein  till  his  death,  which  happened 
*^Jj^^^»*_  lath  "January  1785;  that  about  lath  OdUher  1784  h« 
la  theAatuce. "  hired  a  room  at  the  fign  oiThe  Bird  in  Hani  vidual- 
ling-houfc  in  Weftham^  at  three  fhillings  a^weck,  to  be 
made  ufe  of,  and  which,  was  ufed  as  an  ^ee  or  place,  for 
the  juftices  to  meet  and  tranfaft  theparilh  and  other  puh-^ 
licbuiinefs  {^Peter  Alkm  being  clerk  to  the  faid  juftices). 
' — The  room  was  furniihed  with  chairs  and  tables,  and  the 
landlord  was  to  And  tiring ;  and  it  was  agreed  that  the 
landlord  was  to  have  the  uleof  the  roomonthe  Aflembly- 
nights,  being  once  a  fortnight,  and  at  other  times  when 
Jllam  did  not  want  it.  Allam  had  the  key,  and  migt^t 
have  locked  the  door  if  he  would,  but  did  not  do  it  above 
once  or  twice,  and  ufcd  to  leave  the  key  in  the  door. 
The  rent  of  three  fliillings  a-week  was  paid  by  AilaM 
put  of  his  own  monies  and  fees,  and  no  part  thereof  wa(J 
paid  by  the  juftices  ;  nor  had  they  any  concern  with  the 
jooixiy  other  than  merely  meeting  therein  for  the  purpofe 
gforefaid. — Mr.  Si  lv  tbTtu  fhewcd  caufe.  The  pauper's 
hufband  was  only  fervant  to  the  juftice:  tliisroom  was 
not  §n  entire  tenement,  and  the  three  (hillings  a-wcek 
included  fire,  which  might  amount  to  nearly  the  whole  ; 
and  the  landlord  alfo  found  die  furniture. — BuL^ERi 
Jpftice,  There  is  nothing  found  as  to  the  vctlue  of  the 
fire  ajid  the  furniture.  AW  we  can  fty  is,  that  he 
has  rented  a  tenement  gf  ten  pounds  a  year.— -Order 
quaihedi 

195.  Re:t 
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195.  Rex  V.  North  Bedburn^  Eafter  Term^  24.  Geo,  5.: A  '^U^d^Jmk 
Editor's  MSB. — The  pauper  had  a  Icafe  of  *'  a  land  "'^f*/* »» * 
**SALE  COLLIERY,"  at  twclvc  pouiid  ten  ihillings  a-year,  r^n?by  ihe^' 
fora  certain  feafon  of  the  year »  and  alfo  rented,  by  parole  reming  of  wbicli 
agreement,   another  land  fale  colliery,  at  twenty-fouraperfon  nuqr 
pounds  a-year.     About   tliree    years    previous  to    hia^**'"*^'*^'®* 
removal,  aad  fubfequcnt  40  the  expiration  of  tlic  term,  "^"^ 
be  applied  to  the  leilor  for  a  light  of  the  ieafe,  but  which 
the  klibr  refiifed  to  ihew  him,  and  foon  afterwards  died. 
The  Ieafe  not  being  produced,  the  feflions  admitted  parole 
evidence  of  its  contents  ;  and  one  objcdlion  was,  that 
(uch  evidence  was  improperly  reccivjcd  :  but  a  fccond 
point  was,  that  it  had  appeared  that  this  demife  was  not 
only  for  a  tenement,  but  alfo  for  a  great  quantity  of  per- 
ibnal  chattels  for  thepurpofc  of  working  the  coal  mine  ; 
and  that,  on  the  cale  as  it  Aood  flated  by  tlic  feflions, 
a**  land  SALE  colliery"  being  a  term  well  known 
in  the  coal  countries  as  compreliendmg  not  the  mine  only, 
tut  the  flock  of  horfes,  gins,  rojjcs,  and  other  things 
neceflary  for  working,  and  therefore  that  fo  conCderable 
a  part  of  the  rent  mull  have  been  for  this  ftock,  that  the 
taement  itfclf  would  not  be  worth  ten  pounds  a  year. — 
The  Court  held,  that  the  feflions  had  done  right  to 
receive  parole  evidence  of  the   contenta  of  the  Ieafe  j 
and  they  confirmed  the  orders  which  removed  tJic  pauper 
to  North  Bt'Surtiy  in  which  parilh  he  had  rented  thcfc 
land  (ale  collieries. 


196.  Rex  v>  JVhixlcy^  Hilary  Ta'm^  26.  Geo*  3.      I,  Term  A  tank  gau  411 


purpofeofgiln- 
Ibip  of  IVhixlcy  to   the  townlhip   of  Hcalaugh  in  the  ing a fettienienr^ 

county  of  the  city  of  York,      On   appeal,  the  quarter 

icdions  difcharged  that  order,  fubjefl  to  the  opinion  of 

th^  Court  of  King's  Bench  on  the  following  cafe  :— 

That  Thomas  Potter  the  pauper  fcrvcd  an  apprenticelhip 

to  Richard  Potter   in  the  townfliip  of  ff^hixity^  the  faid 

iticWi/ then  refiding  there  under  a  certificate  from  the 

townfhip  of  Bickerton  :  that  in  the  twoilaft  years  of  die 

pauper's  apprenticefhip,  his  mailer  Richard  rotter  rented 

a  dweliing-houfe,  with  a  garden,  orchard,  yard,  flable, 

miiUl,  and  (hop,  of  the  value  of  il.  i  is.  6d.  per  annum  ; 

and  alfo  a  meadow,  containing  near  fcvcn  acres,  at  the 

yearly  rent  of  7I.  los. ;  and  alfo  at  the  fame  time,  namely, 

for  two  of  tlie  laft  years  of  the  pauper's  apprenticefhip, 

iceupiid  two  cattle^gates  of  the  value  of  i/.  41.  a^ycnr  in  a 

fii^jtid  failure^  on  conjlder^tign  that  thejiiid  Richard  Potter^ 

being 
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*■«  «•      being  a  carpcntcr,^wW  kefp  in  repair  three  common  bigh^ 

^■OLETt    fff^^gates  which  theferfons  having  a  right  to  the  tattle-gates 

were  hound  to  fuftainy — The  qncftion  for  the  opinion  of 

the  Court  was.  Whether  the  laid  cattle-gates  were  a 

tenement  within  the  ftatute  ? — Fbarnly,  in  fopport  of 

die  order  of  feffions.      Thcfc  cattle-gates  are  not  like 

tommons  ;     they    arc    conveyed  by  leafc  and    releafe. 

The  owners  of  them  are  tenants  in  common :  they  have 

a  joint  poileffion   and  f(?veral  inheritance ;  and  arc  as 

much  dcmifable  as   any  fevcral  tenement  whatfoever. 

There  is  a  material  difference  between  cattle-gates  and 

{«)  C^|<it»    jrights  of  common.     Lord  Coke  [a)  enumerates  four  forts 

iW«a>  of  common  ;  but  a  cattle-gate  does  not  come  within  xh% 

defcription  of  cither  of  them.    The  owner  of  a  cattle- gate 

has  it  not  in  refpefi  of  any  cuftom,  but  as  having  a  joint 

intereft  in  the  foil,  which  a  peribn  having  a  right  of 

common  has  not.     If  the  cafe  of  Rex  v.  idinchinhamp^ 

(I)  Bwr.iu  C.  <mi  {h)  be  cited  on  the  other  fide,  where  it  was  held» 

StC  Aat  the  pafhire  of  a  piece  of  land  was  not  a  tenement 

^"^  •y^        within  the  ilatute,  it  is  fufficient  to  fay,  that  that  was 

bL^«!*****''*^^  the  point  on  which  it  was  determined  ;  for  the  order 

wets  quajhed  for  want  of  an  adjudication.  — Co  chill,  contra^ 

Tbe  pauper  had  no  right  to  thefc  cattle-gates  in  rcfpeft 

of  any  property.    It  is  ftatcd,    that  he   occupied   two 

cattk-gates  on  condition  of  keeping  the  highway-gates 

in  repair,  which  the  perfons  having  a  i  ight  to  the  cattle-gates 

ought  to  fujlain.     This  excludes  the  idea  of  the  pauper  % 

right,  and  fhcws,  that  it  was  only  a  licence  to  depallure 

his  cattle  in   confidcmtion   of  his  repairing  the  gates* 

In  this  cafe  the  lord,  or  any  of  the  freeholders,  might  have 

tliftrained  the  pauper's  cattle.     Notwithftanding  the  cafe 

of  Rex  *Vj,  Minchinhampton  was  determined  for  want  of  an 

adjudication,  yet  there  is  enough  to  (hew,  that  a  right  of 

pafture    ought  not  to  be   conlidcrcd  as    a    tenement. 

(*1  Biirr.S.C.  Rex  v.  Lockerley  (c)  is  not  to  be  diftinguifhed  from  the 

3 "5*  prefcnt  cafe.     There  the  Court  faid,  the  land  feemecl 

^**^^'^'to  have   remained   to   the  landlord.     So  in    this   cafe, 

pi.  f»9-  ^^^  j^j^j  remained   to  the   freeholders ;    it  was    never 

out  of  their  clairti  or  poffeffion.     It  was  likcwife  faid 
in  that  cafe,  that  a  tenement  muft  lie  in  tenure,  and 
muft  relate  to    land,  but  that  that  contraft  related  to 
cows.    So   here  it  was  a  mere  perfonal  gontraft,  not 
(i)  AntSypas^  relating  to  land.    The  cafe  of  the  Parijh  of  Linwood  [d) 
i4S«  pL  iW.    js  alfo  in  point.     Thefe  commoners  could  not  transfer 
their  right  to  a  ftranger,  Cro.  Jac.  15.  bccaufe  they  hold  it 
fub   m^^.— Lord  Mansfield,   Chief  Juftice.    Thefe 
cattle-gates  pafs  by  leafe  and  releafe,  and  cannot  be devifcd 
but  according  to  tbe  ftatute  of  frauds.    They  are  there- 
fore 
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fore  to  be  confidcred  as  a  tenement  within  the  ftatuteii    ^««  •• 
— BuLLER,  Jufiice^  fei<3,  that  the  cafe  6f  R^x  v.  Lockerbj    WMirt«T. 
was  better  reported  by  Burrow  than  by  Bott.     in  toe 
latter,  the  cafe  was  oninteUigible  {a).    The  Court  in dut  (« }  Bair.S. C. 
decifion  feem  to  have  gone  a  great  way;  for  tlicy  cejeft  s's^**"***""^ 
the  words    **  let  and  dcmifc"  and  "  dairy/*  and  lay,  W  *^»  ^ 
that  the  contraft  related  to  cows.     But  the  beft  reafon  sa^iJk  pWL 
for  that  decifion  feeins  to  be  that  part  of  it  where  they  lUx  «.  Piddto* 
held,  that  it  was  not  a  leafe  of  land ^  or  of  any  thing  out  of^m^oaii^ 
land^  for  it  was  only  a  right  to  the  milk  oi  the  cows.— - 
Order  of  feffions  affirmed. 

197.  Rex  V.  OU  Meiford^  Trinity  Terntf  26.  Geo.  3- Afciferftli* 
X.  lerm  Rep*  558. — ^Two  juftices  by  an  order  removed  fiiberyofftpoa^ 
Jthn  Dorey  his  wife  and  children  from  the  parifh  ofwitfatbeipcv. 
Old  JlresfoiJ  to  the  ^riih  of  Chifton  Candovtr^  both  in^^^b^kiPtW^ 
the  coonty  of  Southampton.  The  fcflions  on  ^pcal'?**»|^l^ 
jnafted  tliat  order,  and  ftated  the  following  <^fe :— 2i&clil  aS 
That  the  pauper's  father,  and  alfo  the  pauper  liimfelf,  Uniaivr  aemilto 
rrfided  in  Old  Abtsford^  under  a  ccrtiticate  from  Chilton  of  #W  Jmt,  ttet 


Cajidsvrri   and  tliat  the  pauper  and  his  family,  before*^ J**^  ^^ 
the  order  of  removal^  became  chargeable  to  Old  -M^esford^^^^  tg!^ 
pvifh :  that  after  tlie  pauper's  &ther  went  into  OA/wiQ.  3.  c.  n 
dlresfordf  he  rented  a  hou^  and  piece  of  land  in  OUMnrngfithtkCm 
jUreiford  at  3!.  a  year,  and  occupied  the  fame  fcveral*"'*""^"**'* 
years  :  that  during  two  years  he  took  and  held  tinder  a  f^^J^  ** 
farote  agrecnunt  from  Mr.  Edwards  the  following  premiiet 
in  Old  Alresford^  viz.  the  jijhoy  of  a  pond^  containing 
fixty  acres,  called   Alresford-pond^  with  the  grates^  fie. 
mdaiball  the  fpear-fedge^fiagSy  and  rufhes  growing  in  and 
about  the  faid  ipona  ;  and  the  right  of  cutting  the  feJgf 
growing  on  a  piece  of  rough  meadow  or  feci^y  growid, 
containing  feven  acres,  not  being  part  of  the  faid  pond^ 
but  being  diftind  dierefrom,  and  lield  under  a  ditteicnt 
right :  that  the  pauper's  6ither  agreed  to  pay  AAr.  Ed» 
coords  lol.  a-ycar  for  the  faid  premifes,  ana  to  lui^ly 
Mr.  Edwards*%  houfe  withfifh  :  that  during  the  timcthc 
pauper's  father  held  the  (aid  premifes  of  Air.  Edwards^ 
he  rented  and  held  under  a  parole  dcmife  the  fijhery  of  the 
tttufnvin  riverain  New  Alreiford^  with  the  grates  to  a 
fmall  nfh'houle,  and  paid  3I.  a  year  for    the    fame: 
thut  the  faid  houfe  and  piece  of  land  firjl  mentioned^  and 
^  right  of  cutting fedge^  lie.  on  the  faid  feven  acres  of  rough 
metukw  ground^  and  the  faid  fijhery^   tie.   lafl  mentioned^ 
VMTg  together  of  the  annual  value  of  10/.  without  taking  tit 
fold  pond  or  anj  thing  thereto  belonging  into  the  accouitt : 
that  the  couniel  for  Old  Alresford^  to  (hew  that  Mr*^ 
idmards  bad  no  right  to  demife  the  fishery  of  the  iaid 

pondf 


.  .iftlif^      pQT^if  ofFercd  to  l>rovc,  that  m  1759  the  then  Bishop  rf 
Olp  Alr>«.  )fin^on  beiog  feifcd  in  fee  of  the  foil  of  the  faid  pond, 
'*^**       oranted  a  patent  of  the  ofiice  of  fupervifor  and  govcrnof 
'  .     tucreof  to Gr^rj^  Bridges  Rodney^  Efq.  {t\6vf  Lwd kodney) 
aind  his  fon  Qeorge  Rodney^  bfc. :   tnat  at  the  time  Alr^ 
Edu^ards  made  the  agrtenient  with  the  paimer^s  father, 
he  held  of  the  &]d  George  Bridges  Rodney  and  George  Rodney 
.  the  premife^  granted  by  the  patent,  and  had  no  other 
interrft  in  the  faid  pond :  that  previous  to  fuch  taking, 
viz.  in  1764,  the  then  Bi/iop  of  lyinton^  lord  of  the 
manor  of  Old  Alresford^  at  a  court-baron  held  for  that 
manor,  granted  to  the  faid  Lord  Rodney  all  the  roflies, 
'  '    reeds,  and  flags,  growing  in  jflresford-pond  for  twcnty-onc 
ye^rs  :  that  Mr.  Edwards^  at  the  time  of  the  laid  agree- 
ment with  the  pauper's  father,  held  of  the  faid  Sir  George 
fiodmy  whatever  was  granted  as  laft  aforefaid  :  but  the 
court  were  of  opinion,  fuch  evidence  was  inadmiflible, 
and  refufed  to  hear  the  fame.— Bear  croft  and  Portal 
>vereto  have  argued  in  fupport  of  the  order  of  feflions, 
but   THE  Court   dcfirea  to    hear  the    other   fide. — 
Wilson,  Lawrence, and  BuRROUGH,againft  the  order, 
contended,  tliat  this  being  the  cafe  of  a  certificate-man, 
it  was  incumbent  on  the  other  fide,  according  to  the 
doftrine  laid  down  in  the  cafe  of  Rex  v.  IVarblington^ 
to  (hew,  that  the  certificate  was  difcharged  ;  in  order 
to  do  whicli  they  proved,  that  the  pauper  took  the  filhery 
of  Alrcsford-pond.       But    fifhery  bcuig    an    equivocal 
phrafc,  does   not  ex  vi  icrmini  mcRXi  2.  fiveral  ji/iery  : 
frcm  the  liatemciit  of  the  calc  it  does  not  fumcien'tly 
appear  what  kind  of  fiHicry  the  pauper  took ;  whether 
it  was  a  fevcral  or  free  fifnery,  or  only  a  common  gf 
pifcary  ;  therefore  as    the  appellants    proved  generally 
that  he  took  a  fifhery,  it  entitled  the  refpoiidents  to  enter 
into  evidence  to  explain  what  kind  of  a  right  the  pauper 
had  taken.    If  the  feflions  had  admitted  the  evidence 
which  was  ofFercd,  it  would  have  appeared  that  the  lefibr 
of  the  pauper  had  not  himfelf  fuch  a  right  as  it  is  fiated 
that  the  lefiee  had  taken.    This  is  not  like  the  caie  of 
land,  which  is  neceflarily  a  tenement  within  the  ftatiJtc, 
on  which  account  the  Court  have  always  refufed  to  enter 
into  the  title  of  the  occupier,  and  where  it  is  fufficient  if 
beholds  even  imder  a  dilTeifor;  for  here  it  would  have 
appeared  that  the  fubje£t  of  the  demife  was  not  a  tenement 
within  the  ftatute.     But  fiippofing  that  the  feflions  did 
right  in   rejeAing  the  evidence  offered,  yet  this  is  a 
(•.#  9*&  20.    queftion  upon  the  certificate  adi(tf),  and  it  has  never 
Will.  3-  ^;  "•  hitherto,  been  decided  that  an  incorporeal  hereditament 
8ec  poit.. title,    -g   ^   tenement  Within  that  ftatute.     In    the  cafe  of 
"C»rT^'^-  Rex 
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Rex  V,   Thames  Dltton  {a)  Lord   Mansfield  faid,       Itixv. 
that  the  poor  law  was  a  fyftcm  of  pofitivc  law,  and  that  ^"^  AtREt- 
any  pcrfon  claiming  a  benefit  under  it  rauft  brine  himfelf       '**** 
within  the  ftrift  letter  of  it.     And  bfefides,  if  an  in-  (*)  ?^» 
corporeal  hereditament  be  a  tenement  within  the  ftatnte,  J^ViSss^re. 
it  can  only  pafs  by  deed\  and  this  is  ftated  to  be  hyparoh. —  portof  this  caTe^ 
LoED  Mansfield,  Qnef  Juftke,    Upon  this  ftate  of  poitciuip.  tuU 
the  cafe,  the  Court  will  confider  that  tne  fifliery  and  the  ^^^  %• 
foil  p^i^d  tOt;ether ;  therefore  the  pauper  took  a  tenement 
widiin  the  TOtutc. — ^AsHHURsT,  Jtiftice,    There  is  no 
<!oubt  but  that  a  filhery  is  a  tenement.    Trefpafs  will  lie 
foran  injury  to  it;  and  it  may  be  recovered  in  ejedment. 
— BtTLLER/^^/^r.    The  Court  go  upon  this  ground, 
that  the  femons  have  no  occafion  to  go  into  the  title  pf 
thcIdTor  at  all:  the  faft  of  letting  a  fifhery  is  fufficient,     ' 
and  we  muft  prefume  that  the  foil  paflcd  along  with  it;  * 

though  I  am  by  no  means  ready  to  allow,  that  if  it  had 
been  any  otlierl^ind  of  fifliery,  it  would  not  have  given  a 
fctdenicnt.  The  feffions,  however,  ought  only  to  admit 
cridcncc  to  controvert  the  fjft  of  the  pauper's  taking  the 
tenement. — Order  of  feffions  affirmed. 

198.  Rex  V,  Stohe^  Eafier  Tcrm^  a8.  Geo,  3.     2.  7JrrmTakiiHr*«h«y- 
^^.451.— The  pauper  rented  a  houfeand  land  of  tlie^^^  ■^**" 
yearly  value  of  81.   ns.  6d.  in  the  parifh  of  Barlafton,'^'*^^'^^ 
m  tbe  county  of  Staj^ordy  in  which  he  then  refided ;  months  at  the 
ind  for  ten  months  ot  the  fame  time  he  took  tlie  hay- annual  value  ^f 
grafeand  after-math  of  a  meadow  in  the  fame  parilh  for  »^'*  ••  "kifiga 
2I.  js.  6d.     He  paid  no  taxes,  but  he  fenced  the  meadow 'j'*^'^*^ 
^nd  fpread  the  hillocks  himfelf.    He  was  removed  from  ^.^i^.  ib  at  to 
Stole  to  Barlajhn  by  an  order  of  two  juftices,  which  the^ve  tbt  imty 
feffions  quafhed  on  appeal.    And  a  rule  having  been  ^•Wng  it  a  fis- 
obtained  to  (hew  caule  why  the  order  of  feffions  fhould  **®'"*°^* 
not  be  quafhed — Leyc ester  now  (hewed  caufe,  infill- 
ing, that  the  agreement  for  the  hay-grafs  and  after-math 
did  not  convey  to  the  pauper  any  intereft  in  the  ibil.; 
2nd  that  that  mterefl  which  did  pafs  was  not  a  tenement 
within  the  ftatute  (^),  fo  as  to  give  the  pauper  taking  it  (*)  13.  *  14. 
afettlement  in   Barlajlon.      Under    the  terms  of  tlm^^«*«  c.  u. 
contraft  the  pauper  derived  a  mere  perfonal  right  to  take 
the  graft  and  after-math,  but  no  intereft  in  the  foil: 
be  was  not  to  take  the  general,  but  only  particular, 
profits  of  the  land.    Taking  the  apples  otan  orchard, 
or  the  hops  in  apiece  of  hop-ground,  would  equally  pa^ 
thcfoil.    The  dill'mftion  is  taken  in  Co,  Lit.  4.  b.  bc^ 
^^tca  Mfuramznd  pafcuum  ;  by  the  former  of  which  the 
Jrouiulitreif  p^i^h,  but  the  latter  cort veys  no  intereft  in 
4f  foil.    And  tiii$  cafe  is  of  the  latter  fort.    An  ejcftmcht 

could 
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Etx  V.      covkid  not  have  been  maintained  for  the  grafs.    Tfidf 

itokfi.      circuraftance  which  is  ftated    at  tlxc   end  of  the  cafc^ 

that  tlie  pauper  fenced  tlie  meadow  himfelf,  cannot  vary 

the  contrad  between  the  parties  >  it  was  a  mere  voluntary 

adi  of  his  own,  and  for  his  own  benefit.     Then  if  the 

■  ibil  itfelf  did  not  pafs,  tlie  intcreft  which  was  granted 

cannot  be  cohfidered  as  a  tenement  witliin  tliis  a&  of 

Jjarliament.    The  word  "  tenement"  in  this  ftatute  is: 

not  u{ed  in  fo  large  a  fenfe  as  it  is  in  common  convey* 

ances  ;  if  it  were,  an  ofEce  or  a  rent  would  give  a 

fettlement :  but  tliat  has  never  been  contended*     In  the 

(s)  z-Sera.      cafe  of  Rex  v.  Afinchifi/jampton  (ajy    the  Court  faid* 

§74.  and  cited  jjjj^^  taking  the  pafture  of  a  piece  of  ground  would  not 

^""*  *    •  give  a  fettlement,  though  renting  a  piece  of  pafturc- 

^cy  pagei4$,  ground  would.    And  though  that  cafe  was  determined 

pi.  1I5.  on  another  point,  namely,  for  want  of  an  adjudication, 

yet  the  reafoning  of  the  Court  there  feems  to  have  been. 

W  '^""'•^•^- adopted  in   Rex  v.   Locker  ley  (if).    This    cafe  then  is 

A**    Site  I  8  precifely  fimilar  to  that ;  for  this  is  only  a  taking  of  the 

feL  189.         *  pafture   of  a  piece   of  ground.     In  Rex  Vi  Lmdwoodi 

Parker,  Chief  Bar on^  faid,  "  to  anfwer  the  defcription 

"  of  a  tenement  within  the  aft  of  parliament,  it  inould 

M  Ante,  paw**  ^^  ^  renting  a  houie  or  ground  of  tlie  yearly  value  of' 

»5>P^  1*96.    •*   lol/'      In  the  cafe   of  Rex  v.    JVhixley  [c)^  LoRD 

Mansfield  gave  it  as  a  reafon,  why  a  catde-gate  was  a 

tenement  within  the  ftatute,  that  they  palled  by  leafe  and 

rcleafe.     A  grant  of  a  cattle-gate  conveys  the  foil  itfelf. 

(if)  a.  Stra.      An  ejeftment  will  lie  for  a  beaft-gate  (d)  ;  and  a  cattle- 

'<'*♦•  gate  is  like  it.     In  Rex  v*  the  Inhabitants  of  Alresford  {eJi 

Awir.  ic         where  the  queftion  was  whether  a  fiflicry  was  a  tenement, 

(0  Anre,  page  ^j^^  p^^^.^  ^^jj^  ^^^^^  ^^^  ^^.^^  j^   ^j^^^   ^^^  ^^jj  p^g-^j  , 

J7#P*-  9  •  j^j^j  j^  ^j^g  determined  on  that  ground. — Swinnerton^ 
contra^  was  ftoppcd  by  the  Court. — Ashhurst,  Jujlici* 
It  is  clear,  from  the  ftating  of  the  cafe,  that  the  land  was* 
inteilded  to  pafs ;  it  ftates,  that  *'  for  ten  months  thtf 
*•  pauper  took  the  hay-grafs  and  after-math  oftliemea* 
**  dow.*'  Now  why  fhould  he  have  taken  it  for"  ten 
months  if  the  foil  was  not  intended  to  be  conveyed } 
There  cotild  be  no  other  profits  of  this  ground  but  the 
hay-grafs  and  after-math ;  and  if  a  man  grant  all  tlie 
profits  of  the  ground,  he  grants  the  land  itfelf. — Bullek^ 
Jtiflice^  This  is  like  the  cafe  put  in  Cd.  Lit.  wher« 
fajlura  Carries  tlie  land  itfelf.  The  pauper  was  to  haye 
the  hay  and  after-math,  which  was  all  the  produce  of  the 
foil.  ■  This  is  not  like  taking  hay-gfafs  arter  feverance ; 
for  tliat  is  only  a  chattel.  But  here  the  contraft  was« 
that  tiie  pauper  (hould  take  all  the  grafs  which  (bould 
grow  «  he  was  t9  cut  it  and  makd  it  into  bay  bimfelf ; 


,  that  for  two  or  tiircc  ycarSj  while  the  pauper  lived  ,1,^  ,„„ 
parifh of  ChuUo't  Hcnitig,  he  rented  in  that  parilh kill nbb 

ofi-thirty  cows,  fume  at  5I.  los.  aiid  others  at  5I. 
r,  with  liberty  to  cut  furze  on  Grange  IVarrcti^  and 
;c  parts  of  the  farm,  for  the  ufe  of  the  dairy  only ; 
nrren  to  kill  rabbits  for  liis  profit,  called  Gratt^t 
I,  with  a  fmall  houftf  on  it  to  keep  nets,  in  th« 
trifh,  of  the  fame  man,  at  30I.  \£i-  annum ;  and  alfo, 
r  rabbit-warren  in  the  neiglibourliooJ  called  J-f.I- 
farreti,  for  the  fame  purpofe,  at  151.  per  annum. 
ws  were  to  feed  in  particular  grounds  at  particular 

of  the  year,  as  is  ufual  iri  the  btting  of  dairies. 
upcrand  his  man  fometiines  flept  in  the  houfe  in 
IrarrtH.  The  pauper  had  no  right  in  the  foil  of 
if  the  faid  warrens,  except  that  of  entering  upon 
ing  rabbits  there ;  the  perfons  of  whom  he  rented 
rens  conftantlydepafluring  the  fame,  andplough^ 
oc  part  thereof. — Bond,  in  fupport  of  the  or- 
:flions,  contended,  that  tiie  pauper  did  not  gain 
aent  in  Cbaldait  Hfniiig  either  by  renting  llic  dairy, 
le  right  of  entering  on  the  warren  and  killing  the 

As  to  the  firft,  the  cafe  of  Rex  v.  LockcrUy  {a)  is  H  Burr. 
;  where  the  Court  confidcrcd  it  as  a  mere  ptrfonal  ="■■ 
:  for  the  ufe  of  the  cows  ;  and  that  cafe  has  been  „["  \\    ^ 
Ecd  2nd  afled  upon 'in  feveral  fubfcquent  deter- 
n%.     With  r^ard  to  the  fccond,  it  cannot  bedc- 
t  that  a  viai-rert  is  a  mcmnji ;  but  this  was  not  a 
if  a  warren,  but  merely  a  prrfonil  ctnirail  for  the 
>n  a  particular  fpot,  witli  liberty  of  entsring  on 
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Rix  V.  on  which  a  perfon  comes  to  fettle,  within  the  13.  &f  14, 
PiDi»LE-  Q^y.  .^ ^  J 2.  All  the  cafes  on  this  fubjeft  have  turned  on 
thequcftion,  Whether  or  not  the  foil  was  taken  ?  Rex  v. 
(a)  Ante,  page  Minchitihampton  (^/),  Ra^  v.  Linwood  (^),  Rex  v»  PfT^ix- 
J45,  pl.  1^5.  ley{c)i  Rex  v.  Old  AlrcsJord{d)^  Rex  v.  Stoke  (e),  and 
ih  Ante,  p;»gc  ji^x  v.  Lockerley  (/)  ;  but  here  the  foil  did  not  oafs.  The 
(?)  I  Tmn  ^"^^^^ft  which  the  pauper  had  could  not  have  been  rcco- 
Rcp.  1*37.  vcred  in  ejeftment ;  neither  could  he  have  maintained 
Ante,  page  155,  trcfpafs  quare  claufum  f regit  for  any  injury  done  to  it;  nor 
j>i.  196.  indeed  had  he  any  other  remedy,  if  his  right  had  been  in- 

(^  I.  Twm  vadcd,  but  that  which  is  applicable  to  mercperfonal  proper- 
Ante  pa^e  I  €7  ^)'»  ^'^*  an^ 21^*0^  of  trefpals  fortlie  taking.— CoxE,  contra^ 
pl.  197,  '  infifted,  that  the  pauper  was  not  an  objeft  of  removal 

0)  2.  Term  within  the  13.  W 14-  Car.  2.  c.  12.  which  was  palled,  as  ap- 
'^P-  45 »•  pears  by  the  preamble,  toprcvent  vagrancy.  The  Legiflaturc, 
pl/^f****^''  in  paflrng  that  ftatute,  confidered  that  a  perfon  who  was 
(/)  Burr.s.c.  of  ability  to  rent  a  tenement  of  lol.  per  annum^  was  not 
315.  likely  to  become  chargeable  to  the  parilh,  and  they  faid 

A«t^  pas^  1 1.8,  that  fuch  a  perfon  fhould  be  irremoveable.  Now  it  ap* 
pi.  189.  pears  by  the  cafe  that  the  pauper  was  of  ability  to,  and 

actually  did,  rent  nearly  200I.  per  annum ;  it  cannot  there- 
fore be  faid  to  come  within  the  mifchief  which  the  fta- 
tute intended  to  prevent.  On  the  true  conftruftion  of 
that  aft  the  pauper  gained  a  fettlcmcnt  in  Chaldon  J/rr- 
r'lng^  either  by  renting  the  da'vyy  or  by  taking  the  rabbit- 
Hvarien,  As  to  the  firft,  he  had  a  vihble  pofleflion  of  a 
permanent  intcreft  derived  from  the  foil  The  cafe  of 
Rexv,  Lockerley  was  deter rtiined  on  a  different  ground ; 
the  principle  in  that  cafe  may  govern  the  prefent ;  for  the 
Court,  irt  confidering  what  was  a  tenement,  faid,  it  mufi 
lie  in  tenure  and  relate  to  land ;  now  the  intereft  which  th< 
pauper  in  this  cafe  had  in  the  dairy  lav  in  tenure  and 
it  related  to  land.  T-pon  the  very  principle  of  that  cafi 
therefore  it  may  be  decided  here,  that  the  dairy  is  a  tene- 
ment within  the  ftatute;  the  principle  was  only  mifap- 
plied  in  that  cafe.  In  Rex  v.  Old  Alrc^Jord^  although  th< 
Court  faid,  tliat  on  the  fafts  flared  they  would  prefum< 
that  it  was  a  fcveral  filhery,  and  that  the  foil  paucd  witt 
it,  yet  BrLLER,  y////.V^,  faid,  he  was  by  no  means  ready  ic 
allow  that  if  it  had  been  any  other  kind  of  iilhery  it  woulc 
not  have  given  a  fettlement.  lnCc.i//.4.b  6.  a.  and  19. b 
•  profiii  a  prendre  are  confidered  as  a  tenement :  now  this  i 
i"uch  ;  and  it  is  connefted  with  an  intereft  in  the  land 
jSecondly,  a  fettlement  alfo  was  gained  by.  taking  tE 
rabbit'W(i>'ren ;  it  appcarsjon  the  cafe  to  be  a  renting  of  th 
warren,  and  not  a  mere  peifonal  contraft  for  rabbits  a 
fo  much  per  couple.  'I'he  ftatement  of  the  cafe,  that  th 
pau|)er  liad  no  intcreft  in  the  foil^  ii  no  more  than  wouf 

hav* 
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have  been  implied;  fo^  if  a  perfon  rent  a  turhary,  he  can      Rix  v. 
only  dig  turves  ;  if  he  rent  a  coppice,  he  can  only  enter     Pi  Gotl- 
and cut  the  wood  :  fo  he  who- takes  a  warren  has  only  a  trenthid/, 
profit  a  frendriy  and  no  right  in  the  foil.     A  warren  is 
diftind  Irom  the  land  ;  and  a  kafe  of  the  latter  will  not 
pafs  the  former.    Dyer^  306.  ^  Mary.  209.     The  rabbits 
in  a  warren,  like  deer,  attend  the  inheritance,  i.lnji, 8. a. 
I.  RolU  Mr.  916.  and  2.  BL  Com,  17.     If  this   be  confi- 
dcrcd  as  a  leafc  of  the  warren,  w  ith  a  refcrvation  to  plough 
it,  yet  the  landlord  could  not  have  deft  roved  the  warren, 
but  he  mutt  have  left  pafiure  for  the  rabbits :  it  is  fuffi- 
cicnt  if  they  occupied  the  warren  in  common.  Rex  v. 
HVixUy^  I.  Term  Rep.  137.  [a)  .  If  then  this  were  a  taking  («)  Ante,  pag« 
of  a  warren,  it  was  fufhciei\t  to  give  a  fettlenient ;  for  in  ''55»  P*-  *96' 
Kinver  v*  Stone  (^),  a  warren  was  held  to  be  a  tenement :  (h)  i.Scra.eyS, 
and  tlie  Court  there  faid,  **  a  mill  lias  been  held  to  be  a  Ante  page  144. 
••  tenement  within  ihe  ilatute,  and  why  not  tliis  ?  It  is  P'*  '*^* 
**  his  ability  to  pay  lol.  per  am.  that  is  the  foundation 
**  of  the  fettlement ;  and  whether  he  pay  it  for  a  houfc 
•*  for  habitation,  or  for  a  warren  which  brings  him  in  a 
"  profit,  is  not  material."     Now  the  ground  on  which 
the  Court  proceeded  in  that  cafe  is  applicable  to  both  the 
points  in  the  prefent. — Lord  Ken  yon,  Chufjujike.    If 
we  were  now  called  upon  for  the  fir  ft  time  to  make  a 
decifion  on  this  ftatute,  perhaps  1  fhould  have  fome  dif- 
ficulty on  the  fubjeft  ;  but  the  Courts  have  put  a  liberal 
conttruftionon  it.     1  cannot  quite  agree  with  the  deter- 
mination  of  Rex  v.  Lockerley  ;  becauie,  after  it  had  been 
decided  in  fo  many  cafes  that  an  incorporeal  hereditament 
would  give  a  fettlement,  I  (hould  have  thought  that  that 
cafe  would  have  received  a  diflferent  determmacion.  But* 
without  confidering  that  cafe,  1  think  that  the  pauper 
took  a  tenement  in  Chaldon  Haring  both  by  renting  the 
dairy  and  the  wanen.     Lord  Coke  fays,  t\\2X  prima  ton^ 
fura  is  a  tenement;  then  the  dairy  was  a  tenement:  the 
other  taking  was  alfo  fufficient ;  for  it  was,  if  I  may  ufe 
the  cxpreifion,  a  pernancy  of  tlie  profits  of  the  land  by 
the  mouths  of  tlie  rabbits.     A  frbe  warren  is  the  fubjcft 
of  a  family  fettlement ;  a  pntcipe  will  lie  for  it ;  and  the 
renting  ot  it  is  fufficient  to  give  a  fettlement.     If  thi« 
cafe  had  been  precifcly  fimilar  to  that  of  Rex  v.  Lockerley^ 
perhaps  I  fhould  have  hefitated  before  T  agreed  to  over- 
torn  that  decifion  ;  but  as  this   is  diftinguilhable  from 
that  cafe  (tliough  the  dillinftion  is  nice),  I  think  that 
tbc  pauper  gained  a  ^fettlemen^   in  Chaldon  Herring. — 
AsHHURST,  yujiice.     It  feems  difficult  .to  reconcile  all 
the  cafes  on  tliis  fubjeft.     If  the  cafe  of  Rex  v.  Lockerley 
k  laW)  I  do  not  fee  how  this  pauper  can  bare  gained  a 
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ittx  V.  fcttlcmcnt  in  Chaldon  Herring  :  but  as  there  are  author 
PiDDiE-  rities  both  ways,  I  am  inclined  to  think  that  a  fcttlement 
TRtNTHipi.  ^^g  gained  in  Chaldon  Herring  \  the  criterion  by  which  the 
queftion  is  to  be  decided  being  the  ability  of  the  pcrfoa 
taking  the  tenenaent, — Buller,  Jujiice,  In  all  doubtful 
cafes  one  leading  ground  is,  the  ability  of  the  pauper  to 
pay  the  lol.  per  annun^.  But,  on  the  fafts  here  ftated,  I 
think  this  perfon  rented  a  tenement  within  the  conftruc- 
tion  of  tlic  ftatute  of  Charles.  1  cannot  agree  with  the 
determination  of  Rex  v.  Locker  ley :  that  was  confidcrcd  as 
a  perfonal  contract  j  but  all  contrails  ai:e,  in  fome  re- 
fpeSs,  perfonaL  Thec^ueftion  in  fuch  cafes  really  ought 
to  be,  Whetlier  or  not  it  be  a  contra^  to  receive  profits  out 
of  land  f  Theprefent  I  conlider  as  fuch  ;  and  fo  was  that 
in  Rex  V.  Lockerley  :  I  am  therefore  of  opinion,  that  the 
conclufion  drawn  in  that  cafe  was  wrong.  As  to  the 
other  point,  I  do  notconfider  this  merely  as  a  privilege 
to  kill  rabbits  when  the  pauper  could  find  them,  and  that 
the  landlord  might  take  them  all  if  he  chofe  it ;  but  the 
warren  was  to  be  kept  in  the  fame  Hate  as  it  was  when 
it  was  let,  otherwife  the  contraft  between  the  landlord 
and  the  tenant  would  be  deftroyed.  In  that  refpeft  then 
the  pauper  had  an  intereftin  the  land:  befides,  he  took  a 

houfcwith  the  warren.— Grose,  7'^^'^^'  ^^  is  impoffible 
to  reconcile  all  the  cafes  on  the  fuhjeft  ;  and  1  donotun- 
defftand  the  ground  on  which  that  of  AVac.  Lockerley  Vizs, 
decided.  In  thefc  cafes  I  think,  that  if  the  pauper  has 
credit  to  rent  lol.  per  amium^  he  gains  a  fcttlement.  The 
cafe  of  Kinver  v.  Stone  decides  the  prefent. — Both  orders 
quaihed. 

Renting  the/o|-j  2CX).  R.c::  V.  Brompton^  Trinity  Tcm^  31.(7^:^.3.  4.  Tirw 
indafitrgrajs  Rffi,  348. —  The  paupcr,  Thomas  Ca:lc,  rented  ceitairi  pre- 
©f  meadow  land  niifes  in  Brampton^  in  CuynhnlarJy  of  the  yearly  value  of 
vak^of  ten  9'*  *^*^^  during  part  of  the  time  took  the  fogs,  of  after- 
pounds  IS  ate-  g^^fe*  of  two  fields,  the  one  for  303.  and  the  other  for  a 
ntment.  guintH  a-year  ;  the  whole  of  whicli  together  he  occupied 

for  more  than  forty  days.  The  fcflions  confirmed  the  order 
(a)  1.  Term  by  which  he  was  removed  from  Pennth  to  Brampton.  On 
Rtp.  451.  a  rule  to  fhew  caufc  why  the  order  of  fcflions  (hould  not 
Ante, page  159.  i^g  qy^lj^^j^  TH£  CouRT  Were  clcarly  of  opinion  that 
ib)Ktx  v.  the  pauper  gained  a  fcttlement  in  Brampton  ;  and  that  this 
Shtnfton,  Durr.  could  not  bc  diftinguifhcd  from  that  of  Rex  v.  Stoke  {a) : 
S.  c.  474.  and  they  added,  that  taking  land  for  a  particular  purpofe. 
Ante,  page  1 50.  f^^^j^  33  ^\^^^  of  fctting  potatoes  (^),  was  fufficicnt  tocon^ 
\()Vide  Rexv.  f^^  ^  fcttlement.— Order  of  fcflions  confirmed  (c). 

i>iddlctrtmhidc,  3.  T^rijfi  i^lp.y;^.  Ante,  page  461.  pi,  X99, 
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III.  Oftkcfpecks  of  tenure. 

aOI.  North  Nih/ty  v.  JVootton-iwder^Edfe,    Afiajaelmas  A  houCc  rented 
Ternty   I.  Geo.  I.    MSS.—A  man  and  his  wife  were  re-«  ^^*  P^""^' 
moved  from  the  parifti  of  North  Nihley  to  ^ootton-undcr'-\^^^^  ^^^ 
£^jr,  where  they  rented  the  Rfd  Lion  at  61.  a-year  from  Lady  piece  ofhnd  of 
Day  ta  Lqdy  Day  :  about  the  end  of  the  May  following  fix  pounds  a- 
hc  took  a  meadow  which  was  of  the  yearly  value  of  81.  year  rented  of 
near  to  the  fame  houfe  in  the  faid  pariOi  from  that  time?''^!^?''*"^- ^ 

r     t     T-k  1  1      1  *  1         r         I      lord,  IS  anwrirt 

Xs^  Lady  Day  at  5I.  los.  and  about  two  months  atter  the,„^^„,  in^he 
man  ran  away,  but  his  wife  and  family  continued  there  tenant, by  which 
till    they  were   removed  to   North  Nihky.     The   order  he  may  gain  a 
was  confirmed  at  the  feffions.    On  motion  to  qualh  thefe  ^*^"**'^^^** 
orders,  it  was  faid,  that  this  was  a  renting  of  a  tenements  c.  Foky,  79. 
of  lol.  a-year,  and  fufBcient  to  gain  a  fettlementin  IVoot-^'^-  '•  s-sffloa 
tW'Under-Edge. — The  Chief  Justice.  1  do  not  fee  whyj^J^'j^^^*  ^ 
this  (hould  not  gain  a  fettlement,  for  he  rented  a  houfe  of  x^cm.  86. 
6L  a-year,  and  land  at  5I.  los.  a-year,  which  does  gain  a 
fettlement ;  and  he  might  have  come  again  if  you  had 
not  fentaway  his  wife  and  family.     Indeed,  had  he  taken 
the  meadow  but  for  a  month,  1  think  he  would  not  have 
gaiaed  a  fettlement,  though  he  paid  a  rent  proportion- 
able to   the   whole  year ;  for  then  it  would  have  ap- 
peared that   he  was   not  thought  of  fufficient  ability    ' 
to  be  trailed  with  it  for  a  whole  year. — The  other  Judges 
laid,   this  was  a  renting  of  a  tenement  of  lol.  per  annum 
within  the  meaning  of  the  ftatute,  and  that  the  lettlement 
arofe  from   the  value  of  the  lands  and  tenements  that  he 
rented  j  for  by  rcnfon  of  tiiat  he  was  not  likely  to  become 
chargeable. — Both  orders  quaflied. 

'   202.  South Sydcnhamv.  Lamerton,  Trinity  Term,  ^,Geo,  i.  An  entire  /*.«#. 
I.  Stran^y  57. — Order  of  two  jullices  for  the  removal  of''*'  ^^  ^"^^ 
if. and  his  wife  from  the  parifh  of  Lamerton  to  the  parilh  of  {^^"  j*  u\^^\ti 
SwibSydenham  ;  wherein  the  cafe  was  fpecially  ftated,  That  diif-rcnr'  p^- 
aboattwenty-fevcn  years  ii nee  the  mother-in-law  of  ^.  dy  -  riitw,  wii:  jraia 
ing;  he  entered  into  a  term  of  years  in  South  Sydenham  in  the  *'^^  tenant  a 
right  of  his  wife,and  livedupon  it  two  years,  but  never  took  ^1"!*'^"'^^" 
Wt  adminiftration  to  the  mother  :   that  at  the  end  of  two  wh  ch  tht  Uufr 
ywrs  he  removed  to  Lamertony^ni  took  a  leafe  for  ninety-  ftands. 
hine  years,  determinable  upon  three  lives,  at  the  yearly  jc.  Folcf,8i. 
rtnt  of  7L 108.  whereof  4I.  lOs.  lay  in  South  Sydejiham^  and  s!  C  1.  Scffion 
thcrcfiduc,  and  alfo  themefluage,  lay  in  Lamaton,  where  Cafes,  115. 
^. has  lived  for  twenty-five  years :  that  the  premifes  were  J^''^^'  ^*** 
of  the  yearly  value  of  13I.  but  in  regard  7I.  los.  rent  only   ,  \^    ^«*-7J^* 
^28  rcfcrved»  and  4].  10s.  of  that  lay  in  South  Sydenham^  i  j.  viner*t 
*nd  he  had  formerly  hved  there  two  years,  therefore  the  Abridgement, 
j^fticcs  adjudge  the  fettlement  to   bt  there. — GlVde,  338- f^.  9. 
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SoWthSyoen-  Serjeant,  moved  to  quafli  it ;  for  a  man  may  have  a  right 
RAM  V.  jQ  feveral  fettlements,  and  yet  be  fettled  in  one  only. 
The  ri^ht  of  adminiftration  gave  him  no  fettlement  in 
South  Sydenham,  for  there  mult  be  an  aflual  adminiftra- 
tion.— Reeve,  contra.  The  term  is  but  a  chattel,  tQ 
which  he  is  entitled  without  adminiftration.  The  fettle- 
ment was  go.od  at  South  Sydenham ;  but  tlie  qucftion  rs, 
Whetlier  he  has  fince  gained  any  at  LamertonF  The  fta- 
tutc  13.  {^  14.  Car»  2.  c  12.  requires  him  to  take  a  tene- 
ment of  the  yearly  value  of  lol. ;  what  the  value  is  muft 
be  adjudged  by  the  rent  referved,  and  that  is  only  7I.  los.— - 
Parker,  Chief  Jujiice.  1  f  Lamerton  be  a  good  fettlement, 
the  order  is  wrong.  The  quantity  of  tlie  rent  is  not  ma- 
terial, but  the  value  of  tlie  land.  A  tenant  often  pays  a 
line,  and  tliereby  lowers  the  rent,  and  yet  the  land  is  of 
equal  value.  And  if  a  man  (hould  out  of  kindnefs  fettle 
another  in  a  tenement  of  lol.  per  annum  value  refcrving 
no  rent,  yet  that  will  not  alter  the  cafe.  The  only  diffi- 
culty is,  that  there  is  not  in  tliis  cafe  loL^^tf^/firminone 
finglc  parilh.  As  to  that  I  am  of  opinion,  tliat  if  fuch  a 
perfon  as  this  ihould  take  a  tenement  of  81.  per  annum  in 
one  parifh,and  another,  of  2I.  per  atmum  in  a  different  pa- 
rilh,  that  would  not  gain  him  a  fettlement  in  either  ;  but 
if  the  tenement  be  entire,  and  tlie  houfe  in  one  pari(h  (as 
tills  cafe  is),  and  part  of  the  land  in  another,  yet  this  may 
properly  be  called  a  tenement  of  lol.  per  awmm  in  that 
parifh  where  the  houfe  is.  The  law  prefumes  that  a  per- 
fon capable  to  be  cntrufted  with  the  management  of  xoL 
per  annum  is  not  likely  to  become  chargeable,  but  is  able 
to  maintain  himfcUl  Two  diftinft  tenements  in  two 
Jjarilhes,  making  together  lol.  per  annum,  will  give  no 
fettlement.  But  it  ] corns  to  me  to  be  otlierwifc  where  the 
tenement  is  entire.— Eyre,  jHfttce^  accord^-^FKATT, 
yuf.'icc.  This  man  has  fully  fatisficd  the  words  of  the  ad  of 
parliament.  The  mifchief  was, that  tlie  poor  went  to  the 
parifties  where  there  was  the  bell  common  and  privileges ; 
and  when  they  had  confumed  that,  removed  to  another. 
The  only  way  to  remedy  this  was,  to  fend  them  back 
again.  Though  part  ot  the  lol.  per  annum  lies  in  one 
parifli,  and  part  in  another,  yet  the  man  is  not  a  whit  the 
(a)  Set  ante,  pi.  poorer,  or  lefs  able  to  provide  for  himfelf  (<?).  There  arc 
K^^bi^*  '^^coiiliderablc  farmers  who  do  not  rent  lol.  per  annum  in  any 
Woocwn-uS^^*  one  pariih,  and  it  would  be  hard  to  adjudge  tliat  therc- 
<jcr-Edgc, Mich. fore  thcy  gain  no  fettlement. — Per  Curiam.  The 
ill  which  It  was  fettlement  is  at  Lamerton^  and  therefore  the  Older  of  rc- 
idjudsed  tiuc    moval  to  South  Sydenham  muft  be  quaflicd. 

taking  two  di.  -^  * 

Aind  ccDcnMntfi  both  makiiig  up  lol.  fer  atifojp  In  tho  ftme  pariibi  givei  a  fettlement. 

203.  St. 
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203.  St,  Johns  V.  AmwelU  Michaelmas  Term^  9.  Geo,  l%  An  entire  tcne- 
hStrangty  529.— By  the  ftatute  of  9,  tff  10.  /^//.  3.  c.  1 1.  ^^^^\l^^  ^ 
it  is  prov'dcd,    '*  That  no  ccititicate-maii  fhall  gain  a  "'Jj^'^j^' '°^5 
"fcttlcmcnt  in  the  parifh  to  which  he  comes  with  fuch  piriihes  gjv-s 
'•certificate,  unlcfs  he  take  a  leale  of  loh  per  annum^  or  a  fatkment  in 
**  Hull  execute  feme  annual  office  in  fuch  parjh,'^  In  this  '^*^  ^"^'"'^  '»•• 
afc  the  certificate -man  took  a  farm  of  lol.  per  annum  i^^^^^^*^ 
part  of  which  was  in  St.  Johni^  and  part  in  Amw^ll :  hut 
thcgrcateft  part,  together  with  the  houfe^  .being  ftated  to 

lie  in  the  parilh  tliat  received  his  certificate,  the  Court 
held  it  a  lettlemcnt  there.  * 

204.  Elfled  V.  HoUitournf^  Afichaelmas  Term^   3*  Geo*  2.  A"  entire  renc. 
Editor's  A/55.— Two  juftices   remove  J.  B.  his  wife  ^J',^^/^^^^^^^^^ 
and  children  from  the  parifh  of  Holiibourne  in  the  county  v^iuc  of  *iii. 
oi  Southampton^  to  the  parilh  oi  Elfled  In  the  county  of  a- year  lying  Iq 
inrrey.    The  feffions  upon  appeal  confirm  the  order,  and  <<«ffercm  pa-  ^ 
ftatc,That  upon  the  examination  of  Icveral  witneflls  upon  "^J^J^^^*  ^^*? 
oath,  it  appears  to  this  court  that  the  faid  J,  B,  rented  a  te-  *j,^i„h  |f^^J*  i^* 
ncmcnt,  confiding  of  a  farm  houfe  and  lands,  of  12I.  10s.  not  (o  muciioC 
a-ycar,  and  had  ability  to  purchafe  a  competent  ftock  for  »t  «o  either  pa- 
afarra  of  that  value,  and  had  paid  his  rdnt  for  the  famc'*^**  anioonw 
for  two  years:  that  the  farm-houfe  and  lands  lay  conti-^"*  lo.a-year. 
pious  to  each  other,  and  had  been  ufually  letten  together  5.  C.  Strange, 
and  occupied  by  the  fame  tenant ;    hut  that  the  farm-  ?^^'      «  ^ 
houfe  in  which  the  faid  //.  B,  lived,    and  fo  many  acres  q^*** 

of  land  as  amounted  to  9!.  los.  a-year,  lay  in  the  parifli 

of  ElJIedy  and  as  many  acres  of  land  as  amoimted  to  3I. 

a-year  lay  in  the  parilh  of  iV^/,  in  the  fame  county. — 

Thcfe  orders  being  removed  into  the  Court  of  King's. 

Bench,  Lord  Raymond,  Chief  "Jujlke^  feemed  to  think 

that  he  Ihould  rent  a  tenement  of  lOl   a-year  ^11  in  the 

fame  parilh  >  for  tlie  words  of  the  ftatute  arc  pofitive, 

^  in  fuch  par'tjh^''     A  rule  however  to  Ihew  caufc  was 

granted;  and,  on  the  argument,' the  cafe  of  5/.  Jo/^/i'i, 

Hertford,  v.  Amwcll  (a)  was  relied  on.     And  Mr.  ^IARSH,  («'Strange,<if . 

^howas  counfel  in  that  cafe,  faid,  that  the  Court  deter- ***P'^'»  P*  2°3- 

mined,  on  the  authority  of  South  Sydenham  v.  Lamert.nih) ,  ^/^  /**'»n^'  57. 

tnat  a  fettlcment  was  gained  \n  the  panlh  where  the  partv  pi.  joa. 

rcfided. — The  Court,  in  the  prcfent  cafe,  held  it  to  he 

*good  fettleraent  in  Elfled  \  and  the  orders  were  affirmed. 

205.  Rex  v>  Sandwich,  Trin'ty  Term,  8.  t^g.Geo*  2.  Burrt  a  houfe  rented 
S,  C,  44. — Two  juftices  removed  Mary  Paine  an<i  her  iix  «  i^^-  a-y^ar- 
children  from  Studland  to  Sandu;ich  :  and,  upon  an  ap-*"^"*  P^^»^» 
pwl,  the  li:ffions  confirmed   their  order,   and  ftated  the  ^^  ^,'^^^^j^'* 
following  cafe  :    That  John  Paine  de'ceafed,  the  hulband  fme  in  another 

P^  of  lal.  a-yeVi  VvUl  gain  the  tenant  a  fettlement  in  ilie  pariHi  in  which  the  tenant  reAdcfi 
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Sandwich  V.  ofthcwoman,  and  father  of  the  children,  was  bom  at 
Studlahd.    q^^j^  CoJile\  and  after  he  came  of  age  he  rented  a  tene- 
ment of  15I.  a  year  in  Sandwich  for  a  year  and  upwards  : 
and  when  his  leafe  and  time  for  which  he  took  the  faid 

• 

tenement  were  expired,   he  left  the  fame  and  went  into 
the  pnrifli   of  Studhmdy  and  took  and  rented  a  houfc 
within  the  faid  parilh  of  Studlaud  at  the  yearly  rent  of 
30s. :  and  after  he  had  lived  in  the  faid  houfe  about  two 
years,  he  took  and  rented  a  tenement  or  lands  in  Langton 
of  the  yearly  value  of  12I.  on  which  there  was  no  houfe> 
and  occupied  it  two  years ;  and  inhabited  in  and  rented 
alfo  during  all  the  time  the  faid  houfe  in  Studland.  And 
the  fedions  declare,  that  the  laft  fettlement  of  the  wife 
and  children  depends  upon  the  fettlement  of  the  hufband, 
upon  the  fafts  above  ftated  in  their  order. — Mr.  Bing- 
ham and  Mr.  Gundry,  on  a  motion  to  quafli  thefe  or- 
•    dcrs,  cited   the   cafe   of  North   Nibiy  v,   Wootton-under- 
(«)  Foley,  50*  Edge  (a)y  where  it  was  determined  that  two  tenements, 
Ame,  page  165.  though  rented  of  different  perfons,  made  a  fettlement  in 
P .  »oi.  ^j^^  parifh  where  the  pauper   lived  ;     the  cafe  of  South 

(*)  Foley,  93.  Sydenham  v.  Lamer t on  (^b)^  where  it  was  hplden  that  one 
1.  SciT.  Cafes,  entire  tenement  of  the  value  of  lol.  a-year  gains  a  fettle- 
Lu'"*  gg^  ment  where  the  houfe  flands,  though  part  of  the  lands 
Srra.  57.  *  lie  in  another  parifli  ;  the  cafe  oiRex  v.  Hollibourne  (r). 
Ante, page  195.  whcre  the  pauper  rented  a  houfe  and  lands  of  12I.  los,  per 
pJ.  202.  annum  value,  whereof  the  houfe  and  land  to  the  value  of 

Cafes*'  9^'  ^^^'  ^"Y^^^  W  ^'^  ^*^^  pariih,   and  3I.  a-year  of  the 

Ante!  pj\,c ^167.  ^^^^^s  lay  in  another,  and  the  fettlement  was  adjudged  to 
pi.  204.  be  where  the  houfe  was  ;    and  the  cafe  of  Reg,  v.  Scdg- 

(</;Sect.&Rem.  burou^h  (d)^  where  the  pauper  inhabited  a  cottage  in  one 
P*|'  pariln,  and  land  of  iil.  a-year  in  another,  and  it  was 

36.82.'  '*^^'  holdcn  that  he  gained  a  fettlement  in  S^^^^or^z/^;^  where 
he  inhabited  the  cottage. — Mr.  Huss£y  on  die  otlicr 
fide,  in  fupport  of  the  orders,  admitted,  that  in  the  cafecif 
Humblcdon  v.  Scd^more  it  was  refolved  to  be  no  fettlement 
in  the  parifh  whcr?  the  lands  of  iil,  a-year  lay  ;  but 
doubted  v^^helhcr  it  went  fo  far  as  to  determine  it  to  be  a 
fettlement  in  the  other  parifh  where  th^  cottage  was. 
And  he  faid  that  in  the  cafe  oi South  Sydcnhrtm  z\  Lamerton^ 
tlie  Court  made  a  diftinflion  between  two  different  con- 
trafts  and  one  entire  contraft  :  and  they  held,  that  tak- 
ing two  diftinft  tenements  in  two  different  parlfhcs 
would  no*t  gain  a  fettlement  in  either,  though  both  to- 
gctlier  Ihould  be  of  tlic  value  of  10!.  per  annum  ;  that  was 
one  entire  contraft,  and  a  leafe  of  an  entire  tenen^nt 
lying  in  different  parifhes  ;  and  it  was  upon  that  ground 
that  it  was  holden  to  gain  a -fettlement.  But  here  they 
arc  two  different  coutrads,  and  two  diftinft  tenements. 

Xhc 
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The  counfel for  Sandwich  (who  had  moved  to  quafli  the  Sasowich  v. 
orders)  replied,  that  the  rc;\fonofa  i'ettlement's  being  Sto»lakx>, 
gained  by  renting  lOl.  a-year  in  value,  turns  upon  the 
ability  of  the  perlbn  to  rent  lands  of  fuch  a  value,  and 
Ills  being  of  credit  enough   to  be   intrufted  with  it. — 
Lord  Hardwicke.    I  took  it  that  this  matter  had  been 
very  fully  fettled,  that  whether  the  taking  was  diftinft  or  nit^.  pofi 
entire,  or  in  one  parifli  or  in  two,   it  is  the  fame  thing.  «7»* 
Indeed  the  words  of  .the  aft  are,  •*  coming  to  fettle  as 
**  aforefaid  in  any  tenement  under  the  yearly  value  of 
"  ten  pounds."    But  the  intention  of  this  aft  is,  that  if  a 
perfon  be  of  fufficient  ability  to  occupy  a  farm  or  tene- 
ment of  the  value  of  lol.  a-year,  it  (hall  exclude  the  pre* 
fumption  of  his  being  likely  to  be  chargeable  to  the  pa- 
rilh.    And  this  is  the  ground  of  thofe  refolutions ;  and 
tlie  Court  always  encourage  fettlcmcnts  in  parifhes  where 
ilic  pauper  has  Ipent  his  labour  ;  therefore  I  think  theft 
orders  are  ill. — Mr.  Justice  Page  concurred.     A  maa 
is  not  a  better  man  for  renting  one  lol.  per  annum  than 
two  fives  :  and  he  contributes  to  the  poor  for  the  whole  v 

ten  forocwhere  or  other.     From  the  nature  of  the  thing 
and  the  reafon  of  the  cafes,  a  man  that  is  able  to  rent  and 
does  rent  iol.  a-year  (hall  be  fettled  in  the  pari(h  where 
he  lives. — Mr.  Justice  Probyn.     I  remember  it  was 
made  a    queftion.     Whether   two    diftinft    tenements 
tatcn  at  different  times,  when  neither  of  them  alone 
amounted  to  lol.  a-ycar  in  value,  (hould  make  a  fettle- 
mcnt?  But  it  has  been  fettled  fince  that  it  does.     How- 
svcr,  here  the  fecond  taking  is  a  taking  of  an  entire  tene- 
ment of  above  lol.  a-year,  on  an  entire  contraft  witU 
one  perfon.    And  it  lists  been  longeftabiifhed,  that  where 
a  perfon  living  in  one  parl(h  rents  an  entire  tenement  of 
above  lol.  a-year  in  that  or  in  any  other  parifli,  it  gains 
him  a  fettlement  in  the   parifh  where  he  lives. — Mr. 
Justice  Lee.     I  think  my  brother  Probyn  has  fully 
infwcrcd  the  objeftion  as  to   the  entirety  of  the  tene- 
ments; fo  that  this   objeftion  may  be  laid   out  of  the 
cafe:  and  then  the  reafon  of  the  cales  upon  this  head  has 
conftantly  gone  upon  the  fufficicncy  of  a  perfon  able  to 
5«nt  a  tenement  of  fuch  a  value.     The  aft  of  parliament 
has  not  fixed  it  to  be  a  tenement  in  the  fame  parifh :  and 
*e  man's  ability  is   the  fame  whether  the  contraft  be 
flwdewith  one  perfon  or  with  more.     This  1  take  to  be 
the  conftant  determination  upon  cafes  of  this  fort.  How- 
^cr>as  the  laft  taking  was  of  an  entire  tenement  of  above 
Acvalueof  lol.  a-year,  it  (lands  free  from  the  objeftion 
P^ed  by  the  counlcl  who  argued  for  the  orders,  that  this 
w  not  an  entire  contraft. — Per  Curiam.     Both  orders 
foalhed. 

2c6.  St. 
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A  houfc  taken  2o6.  5/.  Laivrencc  v.  St.  Maurice^  Eafter  Term,  8.  Geo^f^. 
for  t  year .t  the  J5j^rr.  5.  C.  588.— Two  juftices  remove  Mary  Gradidgt 
'^unds tmftiil  ^^^°^  ^^^  -M/;7  her  daugliter  from  &U  Maurice  to 
Bnjs  in  one  pa- ^''  Lawrence.  The  feflioiis,  upon  appeal,  confirm  the 
riih,  and  ano-  order,  and,  as  to  this  point  of  the  cafe,  ilate^  that  Richard 
thKthonjftxaktnGradidge  deceafed,  the  hufband  and  father  of  the  pau- 
^**JI?*'^*^'*"^*P^'^'  rented  a  tenement  of  one  Henry  frame  in  the  pa- 
Si^anotlKr^iMl^  rilh  of  Hurjley^  for  a  year  from  Lady^day  1766,  at  three 
rifti,  ^veihe  pounds  ten  fhillings  a- year  ;  but  refided  therein  live  or 
tenant  a  fettk-  iix  weeks  only>  and  then  quitted  it :  that  the  faid  Rickard 
mcntinthatpa-  Gradidge  tendered  the  key  of  the  faid  tenement  to  tlic 
K^'^hBhft*  faid  Henry  Warne  ;  which  he  refufcd  to  accept  ;  that 
ftTrty  days*  al-  Gradidge  thereupon  left  it  with  a  neighbour  before  ATid- 
though  he'had  fummcr-day  then  next,  for  the  faid  IVarne  to  take  it  when 
tendered  the  key  he  drought  proper  :  that  on  the  faid  Afidfumnter'di7if 
of  the  firft  houfc  Gradidge  took  a  tenement  in  the  parifh  of  St,  Maurice^  at 

*ndhch*divfuf.  ^'^^  ^^^^  ^^  ""^^  pounds  a-ycar,  and  on  the  fame  day 
«dto  accept  of  entered  into  pofleflion  thereof,  and  refided  thereon  above 
it,  forty  days  before  the  key  of  the  faid  tenement  in  Hvrjley 

was  received  by  the  laid  Warne ;  that  he  did  not  receive 
it  till  the  fixtcenth  of  Augujl  following  :  that  the  faid 
Warne  let  the  fame  to  one  j^hn  Thotnpfon,  before  Mi' 
chaeln^s-day  ijC^by  and  that  Thomp/on  vfVLS  to  entefr  into 
pollt  ifion  thereof  on  the  faid  MicbacImas-day^'-^MR,  Dun- 
KING,  Solicitor 'general^  contended  that  Gradidge  gained 
jio  fcttleipent  in  St.  Maurine^^.  It  is  not  obvious  upon 
what  grounds  it  has  been  eltablilhcd,  "  that  if  a  perfon 
*'  hire  a  tenement  in  two  different  pariflies  amounting 
'*  to  lol.  per  a7inum  in  the  whole,  he  Ihall  gain'  a  fcttlc- 
**  mciit  in  iliat  of  the  two  parifhes  in  which  he  refides.'' 
But  admitting  that  to  be  a  fettled  point,  yet  Hill,  in  order 
to  gain  a  fettlcmcnt,  he  ought  to  be  the  joint-occupier 
of  both  tenements  within  the  fame  period ;  whereas  here, 
this  Richard  Gradidge  did  not  occupy  both  jointly  within 
the  fame  period  ;  for  the  firll  contraft  was  diffolved  from 
Midfnmmcr  at  Icaft,  if  not  fooner.  The  landlord  took 
back  the  key  on  the  i6th  oi  Augujl\  which  relates  back 
to  the  abandonment  fome  time  before  Midjummer.  If 
fo,  the  queflion  is  at  an  end  :  for  tlie  pauper  did  not  be- 
come tenant  of  the  other  tenement,  in  St.  Maurice^ s, 
till  Midfummir.  He  had  abandoned  the  tenement  in 
tiurftcy^  fome  time  before  he  entered  into  and  occupied 
that  in  St.  A^ auric c^  ;  which  was  only  at  Midfummer, 
And  though  he  occupied  this  latter  forty  days  before 
Warne  accepted  the  key  of  the  tenement  in  Hurjley^  yet 
the  acceptance  of  the  key  on  the  i6th  of  Auguji  relates 
to  the  tenant's  prior  abandonment  of  that  tenement  five 
or  fix  weeks  after  Lady-day.    Here  was  no  a£tual,  vifible 

occupatioa 
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occupation  of  both  tenements  at  the  fame  time.    Con-  St.Lavxsncs 
fe^uently,  the  parifh  could  have  no  notice  of  his  occu-  ••  ^"^^  Ma»» 
pying  ot  a  tenement  of  lol.  ter  annum.    The  conllruing        **^*' 
this  to  gain  a  fettlement  in  oV.  AIaurici%  would  evade  the 
ad:  the  very  ground  of  this  kind  of  fettlement  is  its 
amounting  to  notice  to  the  parifh.     But  here  was  a  want 
of  notoriety.     So  that  the  ground  fails  in  this  cafe.     It 
would  be  unreafonaUe  that  a  man  who  rents  one  tene* 
iDcnt  in  Northumberland^  and  another  in  Cornwall^  fhould 
gain  a  fettlement  in  the  parifh  where  he  refides,  which 
parifh  know^  nothing  of  the  former  renting.     And 
there  may  be  many  finall  tenements  formerly  hired  iu 
many  dinerent  counties,  or  in  places  of  public  refort,  at 
great  diilances  from  each  other ;    which  can  fcarce  pof- 
fibly,  at  leafl  not  at  all  probably,  ever  come  to  the  know^ 
ledge  of  the  parifh  where  the  pauper  hires  the  fecond  te- 
nement,    therefore  the  order  of  the  two  juftices  and  the 
order  of  feiHons  are  both  good,  and  ought  to  be  aiiirmed. 

—Lord  MaNSF If.LD,y/o/^/>iA|^  Si*  FLfiTCH£RNoJITOM, 

fn  the  tbfrjide — (^n  this  point  of  the  cafe  here  is  a  con- 
trad  for  a  year  in  ^i/r/7^^  not  diffolved,  nor  could  itbedif- 
folved.  The  landlord  refufedto  accept  the  key ;  and  he  did 
not  receive  it  at  lafl  tiJl  tb^  middle  of  AugUft^  which  was 
fubfequent  to  the  hiring  of  the  fecond  tenement. — Mr. 
Justice  Ye  AT£s.  It  is  clcarthathcheld  both  tenements 
together:  tlie  former  contra£t  was  not  at  an  end  :  tlic 
landlord  might  have  brought  his  aftion  for  tlie  rent.— 
Mr.  Justice  Aston  ^nd  Mr.  Justice  Wu-i.ts  were 
of  the  fame  opinioji,  that  the  former  contra  A  was  not 
dilTolved. — ^Both  orders  were  quaihed. 

207.    Re^  V.  St.    Margaret    Ftjhflreet^    Hilary  7rr«,  A  boyfe  of  fiK 
II.  Geo.  3.   i»/55.— Two  juftices  \cmoyc  Jnn  Harris und  P««nJ*a-yw. 
^ve  other  children  (fpccifying  tlieir  names  and  ages)  of  J^^^^^^ 
Rkbard  Han  is  deceafed,    by  his  late  wife  Elizabeth  alfo  bte  at  fifty  fliU. 
deceafed,  from  Ciapham  in  Surrey  to  St,  AlargareCs  Fijh-  lings  a. quarter 
fireet  in  London,    The  Sessions,  on  appeal,  confirm  the  f^  •nother iiiap> 
order  of  the  two  juftices,  and  ftate  the  following  caib : —  Zent^^^T' 
That  in  or  about  1767,  John  Sfnall,  Ejq.  then  and  flill  rfetOciiJcn^aU 
redding  in  Claphamy  at  his  own  houfe,  contracted  and  chou^^hlieUnot 
employed  the  pauper's  father  to  lupply  him  with  a  pair  rated  for  the 
of  coacb-horfes  for  a  quarter  ot  a  year,  at  twenty -two  ^^\      ^^ 
pounds ;  and  the  pauper's  fatiicr  contrafted  with  the  faid  cafcl  *l'j. 
John  Small  for  a  liable  belonguig  to  the  faid  Small^  and.  '*'    ' 

was  to  pay  two  pounds  ten  (hillings  a-quartcr.  for  it  A 
iad  the  uid  John  Small  refer ved  a  feparate  ftable  for  hi^ 
<<va  ule.    Tois  coatrad  was  performed  bctw^n  th^  par- 
ties 
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Riztr«  tks  for  two  years  and  upwards,  during  which  time  tlii 
St.  Makga.  pauper  rented  fix  pounds  per  annum  m  Ciapbam.r^Mfi. 
Vxi'iiTr"  Dunning  was  to  contend,  that  this  was  not  a  fafficient 
renting  within  the  words  of  the  flitute,  but  that  it  was 
to  be  cOnfidered  merely  as  a  deduction  out  of  the  money 
the  matter  was  to  pay  for  the  horfcs  ;  but  dcfired  it  mi^ht 
ftand  over  for  Mr.  Baykham  to  argue  it ;  intimating 
that  he  (Mk.  Dunning)  could  not  ar^ue  that  it  was  not 
fufficient renting:  and  of  this  opinion  the  Court  feem- 
ed  mod  clearly,  faying  it  might  {land  over ;  but  the  cafe 
was  pretty  well  broke.  On  the  laft  day  of  the  Term  the 
cafe  was  brought  on  contrary  to  expe«ation,  when  Mr. 
Dunning  gave  it  up ;  but  f»id,  that  he  fuppofed  that  the 
cafe  intended  t6  be  flated  for  the  opinion  of  the  Court 
was.  Whether  the  mailer  deducting  money  out  of  what 
was  to  be  pftid  for  the  hire  of  the  horfes,  could  be  deemed 
a  renting?  and  in  which  cafe,  he  faid,  there  would  be  as 
much  difficulty  to  contend  that  it  was,  as  in  the  prefent 
cafe  it  would  be  to  contend  that  it  was  not. — Mr.  J. 
■  Aston.     I'here  can  be  no  doubt  but  it  is  a  good  rent- 

ing. Suppofc  the  mailer  had  paid  the  fervant  his  whole 
wages,  might  not  he  have  brought  an  adion  for  the  oc- 
cupation and  ufe  of  the  liable  ? — Mr.  J.  Willes.  We 
give  our  opinion  on  the  fpecial  Hate  of  the  cafe,  and 
think  it  a  good  renting. — Mr.  J.  Ashhurst  of  the  fame 
opinion.— Order  of  feffions  quaftied. 

AhoiA^iih  2^8'  ^^^  ^'  Don'mgto}!^  Eajler  Term^  13.  Geo.  3.  Burr. 

three  acres  and  S,  C,  744.     Two  jullices  removed  Thomas  Sanderjon  and 

two  roods  of      Har.nah  his   wife   from    TVyberton  to  Donington,      The 

land  at  nine       felfions,  on  appeal,  confirmed  the  order,  and  Hated  the 

hkOMw^rti^  following  cale :    That  the  faid  Thomas  Sanderfon  was  le- 

fmd»c#tta;cingally  fettled  in  Donington ^  by  fervice,  prior  to  the  ycai 

another  pariOi    1754*     He  then  hired  a  houfe,  and  three  acres  and  two 

of  30I.  a-ycar,  roods  of  land,  at  the  yearly  rent  of  nine  pounds  ;  which 

iMddinnghcof  j^^  occupied  and  paid  rent  for  feveral  years,  from  Lady-' 

wifc^UUain a  ^<y  ^^  Lady-day,     In  the  beginning  of  September  I*} ^6^ 

m  fcttkment  in  he  the  faid  Thomas  Sounder fon  married  y^ne  the  widow  oi 

that  parilh         Daniel  Wheldale  of  the  pariih  of  IVyherion  aforcfaid,  whc 

^^»n.^vMtA  j-efided  in  a  cottage  in  the  faid  pariih  of  Wyherton^  pur- 

ths^Uft  forty     chafed  by  the  faid  Daniel  Wheldale  for  five  pounds,  and 

which  faid  cottage  might  be  of  the  value  of  one  pound 

ten  (hillings  per  annum :  and  about  a  fortnight  after  his 

faid  marriage,  he  the  faid  pauper  Thomas  Sounder fon  went 

and  refided  with  his  wife  in  the  faid  cottage  in  fVyhtrt^n 

afofefaid;    and  kept  the  key  of  the  houfe  in  Doningtor 

till  Lady-day  following.     But  \t  not  appearing  to  tlie  faici 

court  of  fei&oos  that  the  faid  Tbemai  oaunderfoH  ever  had 

•     Gcedil 
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otdit  for  ten  pounds  per  annum  ;  as  at  the  time  he  left  Brix  9. 
the  parifli  of  Donin^ton^  viz.  in  the  montli  of  Septemker^  Dp«moToit. 
all  his  eife£b  were  fold  by  his  landlord  in  Donin^ton ;  and 
it  appearing,  by  an  acquittance  produced  u\  court, 
that  he,  at  the  fame  time,  fatisfied  his  landford  for 
the  rent  tliat  was  to  become  due  at  Lady -day  follow- 
ing; which  receipt  was  the  only  proof  of  his  keeping 
poflcffion  of  anj  part  of  the  premifes  in  Donington  till 
Lady-day  ioWoyfxng'y  as  he  never  refided  in  the  faid  parifh 
oiDmngton  after  he  firft  left  it  in  September  as  aforefaid^ 
nor  ever  kept  any  ftock  or  efFcfts  on  the  premifes  what- 
ever ;  as  the  land  belonging  to  the  faid  houfe  was  half- 
year  land,  and  common  to  the  inhabitants  of  D<m}ngt(m 
aforcCiid  from  Michaelmas  to  Lady-day^  except  about  two 
roods  which  the  landlord  took  polfeffion  of  at  Michaelmas^ 
and  abated  ten  Ihillings  in  the  rent  for  the  fame;  aiKi  it 
not  appearing  to  the  faid  court  of  felnons,  that  his  faid 
wife  jane^  relift  of  the  faid  Daniel  IkheldiU^  had  ever  ad- 
minillered  to  her  faid  hulband  Daniel  jyheld^le^  or  had 
any  right  to  the  faid  premifes  in  JVybenon^  not  having 
been  admitted  tenant,  nor ,  ever  paid  any  rent  for  the 
fame  ;  the  order  of  feiHons,  after  dating  that  the  above 
h&%  appeared  to  them,  concludes  thus:  It  is  not. 
thought  that  the  faid  Thomas  Saundcrfon^  the  pauper, 
can  gain  any  benefit  by  the  wrongful  poflellion  of  the 
faid  cottage   in  IVyberUn  ;    he   appearing  to   be  only* a 

cafual    occupant    therein. Mr.    Serjeant    Hili. 

obtained  a  rule  to  Ihcvv  caufe  why  botli  thefe  orders 
(hould  not  be  qiialhed.  This  rule  was  now  made  ab- 
folute,  upon  his  motion  on  an  altidavit  of  fcrvice,  and 
without  defence. 

aog.  jfwrev,  Naunhr.m-i  Trinity  Tcrm^  13.  Geo,  3.  Burr,  AbouftznAUndt 
S,  C.  756. — Two  jufticcs    removed   Hathaway  Dcnton^^^*^^^^^^^^ 
^£w7  his  wife  and  their  fix  children  (fpccifying   their  {^""j,,'*^*J^^^^^ 
names  and  ages)  ixoxn yl'-jurc  in  Qloucejterjhire  to  AV«;«/('^iw  pt,un<js a-ycar, 
in  the  fame  county :  and  tlic  feilions,  upon  appeal,  con- In  the  fame  pa- 
firmed  their  order;    ftating  the   following  cafe: — The  "^»  *****"■' 
faid  Hathaway  Denton  and  one  Richard  Mann,  his  wife's  ^^^^^^^^^ 
hd^Xf  jointly  rented,  flocked,  and  occupied  an  eftate  at|j|„diord8  form 
iVm«&?m  aforefaid,  of  eighty  pounds  a-ycar,  for  three  anm/fVr/fMMrii/, 
ycarfc    The  faid  Richard  Ala nn  dying  about  the  end  of 'ni  wiii  gain  a 
that  time,  the  faid  Huthaway  Denton  foon  afterwards  did,  ^':*^*^"'^"'^® 
alone,  take  a  houfe  of  one  Richard  IVhite,  of  the  parifh (^kingir  aU 
of  Awrg  aforefaid,  at  tlic  yearly  .rent  of  three  pounds;  ihough  i»e  after- 
and  took  another  eftate  confining  of  lands,  of  one  John  wards  occupy 
Serjeant^  of  Jwre  aforefaid,   at  the  yearly  rent  of  eight  ^^«  fameywWjf 
poflnds.    The  faid  Richard  M:.nn  leaving  a  widow,  and  ^^Vo.?"^* 

ftic 
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Aw»i  9.      (he  and  the  faid  Hathaway  Denton  being,  upon  the  iezth 
HtwNMAM.   ^^f  ^hg  f^j  ie/f/^^r^  ^„wi,  jointly  pofleflcd  of  the  re- 
mainder of  the  flock  which  had  been  on  tlic  cftate  at 
Ncwnhanty  they  the  faid  Hathaway  Denton  and  the  faid 
widow  went  and  lived  at  the  faid  houfc  at -^^wr^ ;  and 
thev  jointly  occupied  that  houfe  and  the  faid  eftate  of 
feight  pounds  a-year  for  one  year ;  the  flock  on  the  faid 
houfe  and  eflate  being  partly  the  property  of  the  faid 
Hathaway  Denton^  and  the  other  part  the  property  of  the 
faid  widow  ;  and  fomctimes  one  of  them  fold  fomc  part 
of  the  faid  flock,  and  received  the  money  for  the  fame ; 
and  at  other  times,  the  other  of  them  fold  other  parts 
of  the  faid  flock,  and  received  the  money  for  the  fame: 
and  that  at  the  time  of  taking  the  faid  tenements  by 
Denton^    neitlicr  the  faid  Richard  fVhite  nor  the   faid 
John  Serjeant  knew  of  any  conneftion  fubfifting  between 
the  faid  Hathaway  Denton  and  the  faid  Elizabeth  Mann  : 
and  that  a  moiety  of  the  flock  was  more  than  fufficient 
to  flock  the  faid  houfe  and  farm :  and  that  Denton  only 
was  perfonally  refponfible  for  the  rent.— Mr.  Pepys, 
alledging  that  Hathaway  Denton  had  clearly  gained  a 
fettlement  in  Awre^  moved  for  a  rule  to  fhew  caufe  why 
boththcfc  orders  fhould  not  be  quafhed.     And  fuch  rule 
was  granted  to  him. — The  gentlemen  who  fhewed  caufe 
Argued,  that  Denton  did  not  gain  a  fettlement  in  Awre  ; 
for  though  he  had  ii\dced  taken  eleven  pounds  a-year, 
yet  he  came  to  fettle  upon  only  the  half  of  eleven  pounds 
a-year  :  and  it  appears,  upon  the  whoicj  that  he  never 
took  eleven  pounds  a-year  for  himfelf.     They  admitted, 
that  if  the  whole  taknig  had  been  t\^enty  pounds  a-)car 
or  upwards,  then  indeed  each  joint-taker  would  have 
gained  a  fettlement :  but  as  the  whole,   in  the  prefent 
cafe,  amounted  only  to  eleven,  each  mufl  be  coniidered 
as  coming  to  fettle  on  only  the  half  of  eleven.    Confc- 
quently,  this  man's  fettlement  in   Newnham  remained, 
as  he  gained  none  in  Jwrehy  comingto  fettle  in  a  tenement 
under  the  yearlv  value  often  pounds.  They  cited  the  cafe 
(«)  ^orr.$,C.QfJ^^x  V.Duns  Tew  (fl),and  thccafc  of-Rrjrv.ii//7r^«f  (^). 
3.,S.    Pof^.     — Mr.  Pepys,  premifnig  that  the  Court  would  lean  in 
^f  ^p'rl^'^  favour  of  fettlemcnts,  and  that  they  would  conflruc  the 
^^  '    ^  •        flatutes  made  on  the  fnbjcdl  all   in  the  fame  manner 
and  as  one  Jaw,  obferved,  that  the  expreffion  ufed  in 
13.  &  14. 6V.  2..C.  12.  f.  I.  of  •'  coming  to  fettle  in  a 
'*  tenement  under  the   yearly  value  of   ten    pounds,*' 
is  explained  by  9.  &  10.  ffllL  3.  c.  11.  to  mean  taking  a 
Icafe  of  a  tenement  of  that  yearly  value.    The  having 
credit  to  take  a  Icafe  of  a  tenement  of  that  value  is  the 

criterion 
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criterion  of  being  likely  or  unlikely  to  become  charge-    ^^^■'•* 
able.     A  pcrfon  fit  to  be  trufted  with  renting  a  tenement   ^ewihiai*, 
of  the  yearly  value  of  ten  pounds,  is  fuppofed  not  likely   ' 
to  become  chargeable  to  the  pariih.     Here,  the  pauper 
alone  made  the  application  to  take  the  tenements,  and  he 
alone   was   perfonally  rcfponfible  for   the   rent.     The 
landlords  knew  nothing  of  any  one  Ixjfides  him.     He 
cited  the  cafes  of  North  Nibley  v.  fVootton-under-Edge  (a)^  (41)  Foley,  9«« 
S$uth  Sydenham  V.   Lamnton  {b).    Rex  v.  Inhabitants   d>/ Ante,  page  165. 
Sandwich  {c)j  where  Lokd  Hardwicke  fays,  tliat  thc^^'*®** 
ability   to    occupy    a  tenement  of  ten  pounds  a-year(*)  5t«- 5^* 
excludes  the    prelumptlon   of  being  likely  to    '^^^on^c^'JJ^'j  **^  ^^ 
chargeable.     Rex  v.  Inhabitants  of  Butley{d)j  Kinver  and^i^'J^ 
Stone  Partjhes  (e)^  Rex  v.  Inhabitants  of  Duns  "lew  (  /  )> ,  n  «       .  n 
Rex  V.  Inhabitants  of  Shenjhn  (g)^  the  credit  and  ability^ 
is  the  criterion.     Rex  v.  Inhabitants  of  Llandverras  (h), —  Ante,  page  167. 
LoaD   Mansfield  was   not  in  court.— The  otherpL  205. 
THREE  Judges  declared  thcmfelves  all  thoroughly  fa- (j)  lorr.  a,  C. 
tisfied  tliat  the  fettlcment  was  in  Awre. — Mr.  Justice  107. 
Aston  obferved,  that   if  two  perfons  jointly  take  a  ^^^^*  P^S*  M7« 
tenement    of  lefs  annual  value  tlian  twenty  pounds,  ^^  '^7« 
it  is  clear,  that  this  will  not  gain  a  fettlement  to  either  ^^ '•  ^''"- ^^S* 
of  them.     But  a  man  who  takes  more  than  ten  pounds  p"  ^g|?^** '*** 
in  yearly  value  may  let  part  of  it  to  undertenants:  and  - 

this  will  not  deftroy  his  fettlement,  though  it  will  not^^  ^Polu* 
gain  one  to  fuch  undertenants,  who  pay  him  lefs  than 
ten  pounds  a-year.     This  was  determined  in  the  cafe  of  (^)  Borr.s.C. 
Llandverras   (i).       This    woman,    the   widow    Afann^^^J^  ^^ 
was   in  the   nature  of  an  undertenant  to  the    pauper. 
The  pauper  had  the  credit  of  taking  the    tenement  i^*-' ^'p'^*  ^ 
he  alone  took  the  houfe,  and  likewifc  the  lands.     Nei- ^^'* 
ther  of  the   landlords    knew   of  any  connection   be- (,\  Burr.  S.  C. 
twccn   the  widow  and  him ;   and  he  only  was  perfo-  572,  573. 
nally  refponliblc  for  the  rent.     They  were  not  partners 
in  taking  the  tenement,   though  they  were  joint  oc- 
cupiers of  it.     She  would  gain  no  fettlement  by  merely 
being  a  joint  occupier,  without  having  been  concerned 
in  taking  it :  nor  (hall   tlic  perfon  who  alone  took  it 
lofc  his  fettlement  by  letting  in  a  joint  occupier.     If 
fraud  is  not  ftated,  it  Ihall  not  be  intended. — Both  orders 
quafhed. 

210.   Bedworfh  V.  Fiilongley^   Mich,   Term^    27.    G^o.  3.  Tfw>  farmt  in 
I.  Term.  Rep.  458. — Two  jullices  removed  by  an  order <i»flfe''cn»p'»rifliei 
Mary  ff^atfon  widow  and  her  live  children  from  the  pariih  ^^^^  ^^  ***^" 
oiBcdworth  in  the  county  of  fVarwuk  to  the  parifh  of^^^'"JJ^'"^^ 

a-ye^r,  the  other  at  il.  i«$.  a-year,  Is  a  cenemencof  io]«  a-ytar,  although  the  farm  of  $!•  |Q|b 
frat^vcQ  to  the  pauper  rent-free  and  out  of  charity. 

filhn^leff 
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BxvwoKTB  v.piUo^gigy^  wbicli  ordcr  was  confirmed  by  the  feflions» 
riiLOji«iriY.  ^i^Q  ftated  tlic  following  cafe  : — That  the  pauper  Mary 
l^atjon  1 6  years  ago  married  John  IVatJon^  who  was  bom 
in  the  parilh  of  Fillongley :  that  the  faid  John  Watfon 
rented  a  farm  of  40I.  a  year  in  the  faid  parifh  of  FiUong- 
ley  ;  and  about  Lady-day  1783,  being  dillrained  upon  for 
.  rent,  he  left  the  faid  farm,  and  came  to  the  atorcfaici 
parifh  of  Bediuorth  with  two  cows  and  three  (beep,  pur- 
chafed  for  him  by  his  brother  out  of  tlie  faid  diflrefs  : 
that  about  the  faid  Lady-day  1783,  the  faid  John  fVat- 
Jon  took  a  houfe  and  three  clofes  of  land  of  the  yearly 
rent  of  81.  in  the  faid  parifh  of  Bedworth^  and  lived  in 
the  faid  houfe»  and  refided  on  the  fame  for  about  three 
years;  during  which  time  the  rent  was  paid  as  follows  ; 
to  wit,  the  firft  half  year  by  the  faid  John- Wat fon^  tlie 
next  half  Year  by  the  faid  parifh  of  Fillongley^  the  third 
half  year  oy  the  faid  John  IVatfon^  and  the  fourth  by  a 
diftrcfs  ;  that  about  tlie  faid  Lady  day  1783,  Thomas  ffat^ 
fony  in  a  converfation  with  his  brother  the  fs^id  John  IVat^ 
yi;i concerning  his  family  and  poverty,  faid,  '*  lam  forry 
*'  for  your  family,  and  therefore  Til  give  you  a  clofe  in 
**  the  parifh  of  AjiUy  (an  adjoining  parifh  to  the  parifh 
**  of  Bidworth)  containing  about  four  acres,  to  enjoy  as 
•*  long  as  1  pleafe,  and  to  take  again  when  I  pleafe,  and 
"  you  fhall  pay  iior])ing  for  it ;"  and  the  faid  Johf» 
JVatfon  enjoyed  tlie  faid  clcfc,  which  was  of  the  yearly 
value  of  al.  ics.  for  three  ycais,  during  which  time  the 
faid  Thomas  his  brotlier  paid  not  only  tlie  land-tax,  but 
was  taxed  and  paid  the  poor's  rate  s  for  the  fame :  that  all 
t!ic  tillage  was  done  by  the  liorfes  and  fcrvants  of  the 
faid  Thomas  IKiifjiiy  al  whole  cxpence  and  by  whofe  fer- 
vants  the  harvdl  was  got  in  :  that  dining  one  year  tlio 
faid  John  IVtitjon  fo  tn joy c:!  ihc  faid  clofe,  part  thereof 
was  fown  with  the  wheat  or  the  faid  Johr^  Pf'atfon^  pro- 
cured by  the  ;^lcani!i;:;>i  of  his  children  and  family  ;  and 
in  the  hsfl  year  l\w  faid  puitot  the  faid  clo/cwai  fozvn  ^i-'ub 
corn  of  the  Jitid  Thotu.is  IKitlon,  at  vjhoje  cxpince  the  crops 
if  the  faid  corn  'Merc  dravjn  to  and  delivered  at  the  houfe  of 
the  faid  John  IVatfon^  in  the  faid  parifh  of  Bcdwortk  :  that, 
during  the  faid  t.hiec  year«^,  the  cattle  of  the  faid  7homas 
were  never  put  into  tiie  faid  clofc,  except  for  the  purpofe 
of  ploughing  and  fowing  the  land,  and  gathering  the 
crops ;  but  that  the  cattle  of  the  faid  John  II  aijon  were 
upon  the  faid  dole  during  the  time  he  fp  enjoyed  the 
fame.— MiNCAY,  Baldwin,  and  Gouoh,  fhewcd  caufc 
againfl  the  rule  for  quafhing  the  ordcr  ot"  ieffions.  This 
s^  J       is  not  ajuflicient  taking  of  a  tenement  of  lol.  a-year  witli- 

Car.  a.  c!  ti!  ^^  ^^^  meaning  of  the  llatute  {q).    Mor  does  the  cafe  of 
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S^uth  Sydenham  and  Lamirton{a)  apply  to  it,  which  was^«DwoiTii  v. 
much  relied  on  by  the  other  fide  at  the  feflions ;  becaufe  F"Loii«tiT, 
here  is  no  taking  at  all  of  the  2I.  lOS.  per  arm.     They  ad-  (a),i.  Stra,  57. 
jnittcd  that  there  was  no  fraud  in  the  cafe  ;  but  the  pau-  -Ante,  page  165, 
per  was  a  mere  objeft  of  charity.     It  is  abfolutely  nccef-  ^^'^?t  *"^^ 
Ikry  however  that  a  man  fliould  be  of  fufficient  ability  to  of  fame  cafe!' 
take  a  tenement  of  lol.  per  ann,  otherwife  he  does  not  poft.  page  182^ 
come  within  theftatutc;  and  upon  this  point  have  allpl-aia. 
the  cafes  been  determined.    The  taking  muft  be  in  fome 
ckgrcc  as  a  tenant :    b\jt  this  was  merely  a  pcrmiffion  of 
the  brother  to  let  him  take  the  profits  •  for  the  brother 
continued  in  the  legal  occupation  of  the  land  the  whole 
time.'*'  To  admit  this  to  be  a  taking  would  be  to  encou- 
rage frauddent  fettlements. — Bearcroft  and  Willis, 
ai^ra^  No  inconvenience  can  arife  from  the  latter  argu* 
ment,  becaufe  fraud  muft  in  all  cafes  be  exprefsly  found 
by  the  feflions.     But  if  fraud  had  been  intended,  it  is 
more  probable  that  there  would  have  been  a  colourable 
itnt    The  fiatute  only  fpeaks  of  perfons  coming  to  fettle 
npon  a  tenement  of  lol.  a  year  ;  and  takes  no  notice  of 
the  relative  iituation  of  landlord  and  tenant.    Then  the 
only  queftion  is.  Did  this  pauper  come  to  fettle  on  fuch  a 
tenement  ?  In  South  Sydenham  v.  Lamerton^  Lord  Chief 
Justice  Parker  faid,  **  the  quantity  of  the  rent  is  not 
"^  material,  but  the  value  of  the  lana.     And  if  a  man 
^  fliould,  out  of  kindnefsy  fettle  another  in  a  tenement  of 
•*  io\.  per  ann,  value,  referving  no  rent,  yet  that  will  not 
"  alter  the  cafe."    This  cafe  does  not  go  quite  fo  far ; 
becaufe  it  is  only  a  part  of  the  tenement  which  is  enjoyed 
as  a  gift    The  milchief  which  the  ftatutc  intended  to 
guard  againft,  was  vagrancy ;  but  if  a  man  is  not  likely 
to  become  chai^able,  he  is  not  to  be  removed  under  that 
ad.    The  prelcnt  pauper  therefore,  being  in  pofleflion 
of  a  tenement  of  loL  per  ann.  value,  was  not  likely  to 
become  fo.     In  all  the  cafes  decided  on  this  point,  not 
the  roff ,  but  the  vahcy  has  been  held  to  be  the  criterion : 
Rex  V.  St.  Matthew* s  Bethnal  Green  {b\ :    Rex  v.  Bilfdale  (j,)  Rurr,  S.  C. 
JfSrkbamic)  :  Rex  v.  tSoutbwold(d)  :  Rex  v,  IVefion  {e).  374.     Port. 
The  perfonal  ability  of  the  party  is  not  material,  and  the  P«  '98.  pi.  223. 
natter  of  credit  has  never  been  confidercd  as  the  fuhftan-  (^^  Burr.  s.  c 
tivc  confideration.     Here  is  an  aftual  occupation  by  the  828.     Poft. 

Euper.    There  was  clearly  a  demife  to  him.     He  was  pi99'  pi.^a** 
ble,  if  called  upon,  to  pay  church  and  poor  rates  in  ref-  («/;  Burr.  S.  c. 
peft  of  fuch  occupancy  5   and  he  was  fo  far  in  complete  140' 
pofleflion,  that  he  might  have  maintained  trefoafs  againft  Poft-^P»8ei«s» 
ill  the  world  but  his  brother.     But  even  if  fome  rent  ^  *  *'^" 
muft  be  paid,  this  is  to  be  taken  as  onlv  one  tenement,  (0  i.Burr.S.c. 
though  lying  in  diflferent  parifhes ;  and  then  in  faft  there  J,^^*        ^^ 
Vol.  II.  N  was^,  ;,J7 
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Bxr^otTN  V.  was  a  payment  of  rent  for  a  tenement,  Avhicb  i$  ftated  tJ 
FuLoveLiy.  be  of  the  value  of  lol.  a-ycar. — Ashhukst,  Jufiia.     In 
all  cafes  upon  fcttlement  law,  it  is  the  fafeft  way  to  ad-* 
here  to  the  words  of  tlie  aft ;  for  if  we  once  depart  from 
that  line,  it  leads  to  cndlefs  uncertainty.   Now,  taking  it 
upon  the  words  of  the  aA,  nothing  can  be  inoFe  dear*, 
lliey  are,  '*  that  it  fliaU  and  may  be  lawful,  upon  com- 
**  plaint  made  by  the  churchwardens,  &c.  witkk)  forty 
**  days  after  any  fuch  perfon  or  pcrfous  coming  Hfittle  as 
*'  afore/aid  In  any  tetumtnt  ufidcr  tin  yearly  valui  «/  lOl*  for 
*f  any  two  juftices,  &c.  of  the  dtvihon  where  any  peifoi? 
*'  or  perfons  that  are  likely  to  be  chargeable  to  tqc  pa- 
^'  rifh  fliall  come  to  inhabit,  by  tbeir  warrant  id  re- 
*'  move,  &c."    The  aft  does  not  iay  anv  thing  about 
t^bility.    That  is  not  the  criterion.    And  if  the  party  comics 
to  reiide  upon  a  tenement  of  lol.  a-year^  lie  cannot  be- 
penioved,  and  then  he  gainsafettlemcnt  by  forty  days  re« 
fidence.     But  if  ability,  or  rather  coniidencc,  were  to  be 
taken  into  confide  ration,  according  to  the  cafe  reporicA 
in  Stran:c  ^  yet  if  a  man  has  fuificient  credit  and  conii* 
dcnce  rcpofcd  in  him  by  another,  as  to  be  truiie4  with  » 
tencjneat  of  lol.  a-ycar  value,  even  out  of  charity,  th^t  isi 
fufl^cient  toaivfwer  the  intent  of  tlie  ftatute,  bccau(c  fuctk 
an  one  is  not  likely  to  become  chargeable*    Therefor 
neither  upon  tlic  words,  nor  upon  the  meaning,  of  the 
aft  wa,s  this  man  rempveable,  and.fo  he  gained  a  fettle^ 
mcnt. — BuLLER,  Jujlice.     It  is  admitted  by  the  counfel 
in  fupport  of  the  order,  that  this  is  the  iirlt  cafe  which 
has  con^  dircflJy  before  the  Court  for  a  conllruflioQ 
pn  this  part  ol  the  llatutc.     1  have  no  difficulty  on  tlik^ 
point,  bccaufe  1  have  oltcn  given  it  as  my  opinion,  that 
the  lafelt  and  wifcll  way  in  alt  qucAions  relative  to  fettle- 
mcnts  is  to  adhere  to  the  letter  of  the  law.     Great  mif- 
chiefs  have  ariiln  from  departing  from  it.      Now  the 
words  of  the  act  cannot  admit  ot  a  doubt.     They  only 
fpcak  of  peribns  cominz  to  fettle  in  a  tenement  of  lOU 
a-ynear;    who  crjinot  be  removed.     As  to  the  (}ueilion 
of  fraud,   I  do  i!or  feel  any  force  in  that  ohjeclion,  be? 
caufc  that  qucllion  b  open  to  the  fcliions  in  every  caic 
as  it  arifcs.     Bclldcs,  it  is  the  peculiar  jurifJiction  of 
^he  juliices,  and  not  of  this  Court,  to  fay,  whether  the 
particular  cafe  be  fiauduJeut  or  not.     If  they  do  not  ad* 
judge  it  to  be  fiaudulent,  it  is  not  coni})ctcnt  for  this 
Court  to  fa^  that  it  is.     I  doubt,  wiietli/Err  in  this  ca£t 
tlie  order  of  feifions  might  not  be  founded  on  the  idea 
thtit.  it  was  frtiuilulent.     It  they  had  faid  fo,  we  fliould  not 
have  differed  from  them ;  but  they  have  not  found  it  ia^ 
Kext,  as  to  the  queftlon  of  ability.    It  feems  to  xne^  tliat 
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i  idea  is  founded  chicflyonthe  wdrdi  of  South  Sydenham  Bidwo«th  v, 
Lamerton{a).   But  thc'words,  if attentitcly  confidcrcd,  FitLowcttT. 
11  not  warrant  the  conftruftion  put  upon  them ;  for 
t  credit  which  he  has  is  only  fcfr  thb  i^nt  which  he  is  to 
y»  but  that  is  only  as  between  him  and  the  landlord, 
t  credit  is  given  by  the  landlord.     Lord  Chief  Jus-* 
tcE  Parker  fifft  fayi,  *^  If  a  man  hires  a  houfe  at  a 
finall  rent,  and  pays  a  line,  yet  if  the  houfe  is  worth 
id.  per  am.  it  makes  a  fettlement,  for  the  fettlement 
depends  ofi  the  valut  of  the  tenement,  not  on  the  rent.^^ 
Iten  indeed  he  ufbs  theft  words :  **•  Tht  rcafon  of  the 
ftatute  is  this  ;  That  a  man  who  is  entrufted  with  a  te- 
nement worth  ibl.  a-yeaf,  is  of  Aich  credit,  and  muft 
have  fuch  a  ftock,  as  makes  him  not  Ukely  to  become 
chargeable  to  the  parifli."    Eyre^  J/i^/Vr,  **  took  it 
to  be  within  the  letter  and  intent  of  tlie  kw,  that  si 
man  who  is  capable  of  renting  a  tenement  of  loh  1 

a-year  fhould  be  fettled  in  that  parilh."    It  is  clear 
at  they  applied  this  reafoning  to  the  perfons  mentioned  t 

the  former  part  of  the  ad,  to  (hew  that  that  cafe  did  *  ^ 

)tcome  within  die  defcription.  Ahd  this  is  put  out^ 
doubt  by  what  Pratt,  Juftkes  fays  :  **  The  mifdiief 
reeited  by  theftatute,  and  intended  to  be  prevented, is  ; 

vagrancy  of  poor  perfom^  who  ufed  to  come  mto  pari(hes 
where  there  was  the  beft  ftock ;  and  the  ftatute  defer  ibes 
who  are  intended  by  thofe  poor,  to  w'tt^fuch  perfons  at 
are  not  capable  of  hiring  a  tenement  ofiol.  a-year, ^^  Novf 
is  material  to  confider,  what  was  the  caw  on  which 
r  Court  were  then  fpeaking.  They  were  fpeaking  of 
aifc  where  the  taking  was  of  more  than  loi.  per  ann. 
rrefore  thefe  exprellions  only  relate  to  cafes  of  above 
L  per  ann.  The  words  of  the  Court  are  to  be  applied 
the  cafe  then  before  them,  and  are  not  applicaole  to 
J  cafe  where  the  renting  is  not  more  than  io\.  per  anm 
his  is  more  decifive,  on  account  of  what  is  faid  in  the 
mcluiion  of  the  cafe  ;  where,  defcribing  the  poor  per- 
ns whom  tile  ad  intended  to  exclude  from  gaining 
tdements,  Pratt,  Juftice^  fays,  "  fuch  perfons  as  are 
notcsmable  of  hiring  a  tenement  of  lol.a-yean"  There 
«  no  (uch  words  in  the  aft  of  parliament ;  but  if  w<S 
ive  recourfe  to  the  preamble,  it  fpeaks  of  rogues  and 
icitnts,  and  perforis  who  are  burthen fome  to  the  parifh. 
Rcfe  ^erefore  are  tlie  perfons  of  whom  the  ftatute 
Kdu  as  likely  to  become  chargeable ;  and  therefore  the 
Kpreffions  in  that  cafe  are  only  to  be  confidefed  as  par^ 
tnlar  injiancos  of  perfons  who  from  their  fituation  in  life 
atrenoiUhly  to  fall  within  the  defcription  of  pdrfons  in 
ic  fnjMublc  of  the  a£t :  but  one  who  is  fettled  on  a 
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Brdwoeth  v.  tenement  of  loL  a-ycar  is  not  within  tlie  aft.  Then  ft 
F1LLOM6LXT.  jjj^g  \xti^  contended,  that  the  pauper  never  had  the  tene^ 
ment ;  but  it  is  impoiBble  for  us  to  fay  fo>  after  the  juf- 
tices  have  ftated  that  he  had  it  under  an  agreement,  which 
made  him  tenant  at  will.  For  what  is  to  become  of  the 
eilate  after  he  had  fown  it  with  corn  ^  Its  being  gained 
by  gleaning  is  not  material ;  for  fuppofe  he  had  ilolen  it, 
it  would  have  been  juft  the  fame,  he  would  have  been 
entitled  to  the  growing  crop.  He  was  then  in  poflei&oa 
of  a  tenement  of  lol.  a-year,  and  could  not  have  been 
turned  out  by  his  brother ;  therefore  this  is  a  fuificient 
taking  of  a  tenement  within  the  fUtute. — Order  of  fcf'- 
fions  quafhed. 

X  occupied  a  2^^»  -^'^  V.  Nitherfeal^  Eafler  Ttrm^  3I.  Geo.  3. 
ccncmcniof  lol.  4.  Ttitn  Rep.  25S. — Two  juftices  removed  Thomas  Taylvr 
a-yc«r,  and  ditd  hJs  wife  and  live  children  from  Findeme  to  NetherJeaL 
'wjd-^  ^^Tlwo  '^'^^  feffions,  upon  appeal,  confirmed  that  order,  and 
of  whom  he  be- ^*^^^^  the  following  cafe: — The  pauper  Thomas  Taylor^ 
^ueatbed  5s.  being  fettled  at  Nctherfeal  by  hiring  and  fervice,  married 
each, and  to  the  the  daughter  of7e/>;;  Shipman  of  FinderfUj  who  rented  and 
btter,  whom  he  |j^gj  upon  a  tenement  in  Findeme^  of  tlie  vearly  valtie  o£ 
thci^ucor*  111.  part  of  which,  of  the  yearly  value  of  ol.  was  rented 
his  property,  of  onc  5/wj,  and  the  other  part,  of  the  yearly  value  of  5L 
The  pauper,  of  Mr,  GelL  The  pauper. and  his  wife  continued  to  live 
who  had  before  jjj  ^^^  family  oi Shipman  until  his  death,  which  happened  - 
"^'^-^•i  !.     about  two  years  after  the  pauper's  marriage.     Shipman   i 

executrix,  re-  .     j      ir       1  1^       ^    ^  »    r       <v  1      r.»  • 

Uded  on  the  te-  made  a  Will,  and,  aitcr  bequeathing  to  his  Ion  John  Ship*    . 

nement  abov-*    man  and  an  unn\arri<:d  daughter  five  (hillings  e;ich,  gave 

forty  days,  and  jj^g  pauper's  wife  all  the  reft  of  his  property  and  ilock 

^h'^w^^l7id^    ^P^^  ^"^  tenement,  of  the  value  of  upwards  of  40L  an4 

to  Min  him  a     appointed  her  executrix  of  his  will.     The  pauper  poflefled 

fcttkment,        himfelf  of  this  property,  and  paid  his  brother  and  lifter- 

though  tiicwifc  in-law  their  faid  legacies  about  a-year  after  SA//)wirtw's  death, 

never  proved     ^^^  pauper's  children  got  the  will  out  of  a  box  which 

thqwiii*  ^^  j^fj  unlocked,  and  tore  it  to  pieces.    The  pauper 

never  proved  the  will   on    account   of  tlie  expence^ 

but  continued  witli  his  wife,  tlie  executrix,  to  occupy  the 

tenement  in  Findetfjey  from  the  deceafe    of   Shipman^ 

which  happened  on  the  9tb  oi  November  1774,  until  tlie 

Ztf^v-^/fly  following,  and  paid  the  rent  for  tlie  fame.    At 

the  Michaelmas  preceding  the  death  of  Shipman'^  he  had  a 

notice  from  Sims  to  quit  his  part  of  the  tenement  at  the 

then  next  Lady-dayy  which  the  pauper  did,  and  took 

again  a  part  of  it  at  the  yearly  value  ot  3I.  ^s.^-Balcuy 

and  Clarke  in  fupport  of  the  order  of  ^ffions.    The 

pauper  gained  no  leitlement  by  tlie.  refidence  on  the 

ciUtg  for  forty  dayst    He  either  redded  Uxere  by  rights 
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as  hufband  of  the  executrix,  or  br  wrong,  witliout  any       R»x  v, 
title  at  alL     If  the  latter,  he  certainly  could  not  gain  a  ^■■^""■•*^^^''» 
{ettlement  ;    becaufe,  in  order   to  gain  a  fettlemcnt  by 
forty  days  refidencc  on  an  cftatc,  the  party  fhould  be 
iTTcmoveable  thole  forty  days.     In  Rfx  z\  Saint  Afichaei's 
Bath  (fl),  where  the  poifenion  had  been  gained  by  fraud,  (i»)  DovsL  e^cu 
:iftcr  the  party  had  conveyed  the  eftate  to  truftees  intruft  Ante,pig«i3i, 
to  pay  debts,  he  did  not  gain  a  fcttlement  by  rcfiding  on  it  **>•  »^8* 
forty' days.     Then    as  to  Ins  title  as    hufband  of  the 
ciccutrix,  tliat  cannot'bc  eftablifhed  without  proof  of  a 
will ;  and  there  can  be  no  legal  proof  of  a  will,  in  order 
to  give  a  title  to  tlie  perfonal  cftate,  but  tlic  probate ; 
and  as-  no   probate   was   produced,    or  ever  granted, 
thefeffions  were  not  competent  to  examine  into  thefadl 
of  the  wife's  being  executrix  ;  their  finding  her  fuch  is  a 
mere  nullity.     Then  his  pofleflion  was  merely  that  of  a 
wrong-doer;  and  that  alone  is  not  fufficient  to  give  a 
iettlcment.    If  adminiftration  had  been  granted  to  any 
other  perfon,  the  pauper  might  have  been  turned  out  on  a 
nomeiit's  warning. — Beap croft  and  Coke    contra, 
ift.  With  refpeft  to  the  pauper's  title  as  hufband  of  an 
necutrix,  it  is  fufficient  that  the  fellions  have  found  the 
h&  of  her  being  executrix :  the  Court  will  not  fcrutinize 
too  nicely  into  the  grounds  of  their  opinion.    She  took 
upon  herfelf  the  charge  of  being  executrix,  and  would 
have  been  liable  as  fuch  :  and  though  fhe  could  not  have 
brought  an  aftion  without  formal  proof  of  her  title 
by  the  produftion  of  the  probate,  yet  enough  is  dated  to 
ftiew  that  fhe  had  a  right  to  refide  on  the  premifes  ; 
and  the  cafes  where  the  Court  have  held  that  an  admini- 
ftratOT  before  letters  of  adminiftration  taken  out  could 
not  gain  a  fcttlement  by  refidence  on  the  eftate,  have 
been  where  fuch  perfon  had  not  xhc/o/e  right  to  admini- 
ftration.    But,  independently  of  the  title  as  executrix, 
the  hSts  ftated  are  fufficient  to  give  the  pauper  a  fettle- 
mcnt, on  the  ground  pf  his  coming  to  fettle  on  a  tene- 
ment of  the  value  of  lol.  a-year,  and  refiding  thereon 
fertydays.     Such  was  the  cale  here  ;  the  party  paid  rent 
to  die  landlord,  who  by  receiving  it  recognized   his 
tenancy  ;  and  therefore  it  cannot  be  laid  that  the  hufband 
was  a  mere  wrong  doer. — Lord  Ken  yon,  Ch'iffjuftice. 
If  the  queftion  depended  on  the  title  which  the  pauper 
claimed  under  tlie  will  in  right  of  his  wife,  I  think, 
that  the  fefts  ftated  in  this  cafe  wouJtl  not  v/arrant  us 
in  deciding  that  they  could  enforce  any  right  under  the 
foppofed  wilh;  becaufe  the  \A  of  there  being  a  will 
IbonM  have  been  proved  in  a  different  manner.     We 
CiDnot  receive  any  other  evidence  of  there  being  a  will 
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Rix  V.  in  thifi  cafe,  than  fuch^s  would  be  fufEcicnt  in  all  othe^^ 
NxTbXAsEAL.  cafes  where  titles  are  derived  under  a  will  :  and  nothing 
but  the  probate,  or  letters  of  adminiilration  with  the  will 
annexed,  are  legal  evidence  of  tjie  will  in  all  qucftions 
refpeAing  perfonalty.  But  on  tlic  other  point  1  cannot 
bring  my  mind  to  doubt.  It  is  ftatedt  that  the  pauper 
refided  for  more  than  forty  days  on  a  tenement  of  more 
than  the  yearly  value  of  lol.  for  which  he  paid  rent. 
Then  it  was  faid,  that  he  might  have  been  turned  out  of 
poflefiion  by  fome  other  pcrfon  having  a  fuperior  right ; 
but  it  was  not  fuggedcd  who  had  any  better  title  ;  and 
the  landlord,  who  received  the  rent,  could  not  turn  him 
out. — AsHHiiRST,  Jujl'uc  In  Order  to  acquirc  a  lettle-f 
ment  by  taking  atenement  of  lol.  a-year,  it  is  not  abfo- 
iutely  neceflary  that  thcfc  fhould  be  an  exprefs  contraft 
for  the  tenement :  it  is  fufficient  if  the  tenant  reiide  forty 
days  on  a  tenement  of  fuch  a  value  with  the  perinlflioi\ 
and  confcnt  of  the  landlord  ;  for  in  fuch  cafe  the  law 
implies  a  contraft. — Buller,  Jujiice.  Suppofing  there 
were  no  \.  ill  in  this  cafe,  the  only  perfons  entitled  to  the 
property  of  the  pauper's  wife's  father  were  tljc  pauper's 
wife  and  her  brother  and  lifter ;  and  if  it  were  ncccdary 
to  go  beyond  the  implied  contraft  between  the  laqdlorcl 
and  the  pauper,  here  is  fufficient  evidence  to  ihew  that  all 
,  the  parties  intereftcd  confcnted  to  the  pauper's  con- 
tinuing in  poilclSon  of  thel'e  prcmifes  ;  for  tlic  other 
fon  and  daughter  received  5s.  each  in  lieu  of  ail  tlicir 
right  and  claim  to  their  father's  property.  Therefore 
all  the  parties  interefted  agreed  to  this  occupation  by.- the 
pauper ;  and  confequently  there  is  no  pretence  to  laVt 
that  this  was  a  holding  by  wrong. — Grose,  Jujiice^ 
declared  himfelf  "of  tlie  fame  opinion.— Both  orders 
qualhed. 

|V.   Of  ths' value  of  the  tcncmcni. 

A  tenement  cf  2 1 2'.  South  Sydcuhdf^i  v.  Lamer  ton  ^  TrinltyTerm^  3.  Geo.  I. 
the  f4.Wof  ten /1/55. — B.  died  poflelfcd  of  a  fmall  cottage,  in  South 
powih  a-year  Syclenhams  for  a  term  of  years,  determinable  on  the  death 
Uuticnt°a/"*  of  her  daughter,  an  cnlv  child,  who  was  married  to  one 
thougi/rhtrc  is  /^ '/^'^ ;  who  on  tlic  death  of  B.  entered  in  right  of  his 
rgr/w/r  frvH;  wifc,  but  did  Hot  take  out  letters  of  adminiflration  to  B* 
forir  is  ti,e  V'l'  hiulivcd  tlierc  and  had  two  children.  Twenty -iive  years 

materl'^ ''''' ''  •'^f^^'*  ^^^  S^^^  ''' '^^^  ^^^^  ^y^^^  ^"^  children  into  the  parifh  of 
S.c  Ante  page  •^'W'''*^^'^  ^nd  there  hires  a  fmall  mefluage  and  fever^ 

j6c,  pi.  2Ci.  S.  C.  2.  SdT.  CaftfS,  198.  S.  C.  \.  Stra.  57.  S.  C,  ^o.  Mod.  jSS. 
S.  C.   Seer,    &  Rem.  79.     $.  C.  19.  Yiaei*s  Abx,  3S8«     Cald.  i^. 
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clofcs  for  fixty  years,  if  they  fo  long  live,  at  the  full  rent,    Simrn  St- 

which  was  7I.  los.  in  the  faid  parilh  o( LamertoH  ;  but   »"'*"^*«  •• 

the    order  ftatcs  further,  that  tJic  whoJc  tenement  or   *'^**^*''^*' 

meflfuage  was  wortli   13I.    ids.  a-year  ;  but  part  of  it 

yvlz.  bLfer  amtum)  lay  in  the  parilh  of  ^.  and  not  in 

the jparim  of  Lamerton^  but  the  whole  was  one  entire 

meflua^     The  order  rempvcs  theiu  to  South  Sydenham. 

It  was  ai^edy  that  tliough  E.  the  daughter  had  no  title 

in  law  to  the  cottage  of  Irer  mother,  yet  fhe  had  a  title  in 

equity,  which  is  lufRcient  to  make  a  fettiemeiit ;  and 

that  hiring  a  meflbage  in  Latnerton  which  is  of  the  value 

of  7I.  IDS.  per  annum  within  tiie  parilh,  docs  not  gain  a 

fettlement  within  13.  bf  14.  Car,  2.     If  a  man  take  land 

of  81.  per  annum  in  one  parilh,  and  land  of  81.  per  annum 

in  another,  it  does  not  gain  him  1  fettlement  in  either 

parilh.-^But    by  Parker,    Chief  Jyftice^     As  to   the 

I'ettltaient  in  S$utb  Sydenham^  if  the  other  fettlement  is  z 

good  one  the  order  muft  be  qualhed ;  becaufe,  though 

be  has  aright  to  live  in  both,  yet  he  cannot  be  fent  from 

one  to  die  otlier.     If  a  man  hire  a  houfe  at  a  fmall  rent, 

and  |Niy  a  fine,  yet  if  the  houfe  is  worth  lol.  per  annum 

it  makes  a  fettlement ;  for  the  fettlement  depends  on  the 

value  of  the  tenement,  not  of  the  rent:  this  houfe  and 

bod  is  worth  above  lol.  a-year,  and  one  entire  meifuage, 

but  in  two  partflies.    But  tliere  may  be  another  con- 

fideratioci,  where  it  is  one  entire  tenement  as  this   is, 

and  where  two  different  tenements:  for  the  reafon  of  the 

iUtute  it  this,  that  «  man  who  is  entruftcd  with  a  tene- 

ncnt  worth  lol.  a-year  is  of  fuch  credit,  and  mull  have 

fncba  ftocki  as  makes  him  not  likely  to  become  charge* 

abk  to  the  parifli ;  and  therefore  it  would  be  very  hard 

that  a  man  who  is  of  fufiiciency  enough  to  be  trufted 

with  aicafe  worth  13}.  a-year  fhould  not  gain  a  fettle* 

ment  by  it.— EyreJ  Juftlce^  took  it  to  be  within  the 

letter  and  intent  of  the  law,  that  a  man  who  is  capable  of 

renting  a  tenement  of  zoh  a^^ycarfhould  he  fettled  in  that 

parilli.— Pratt,  jHfttce.     The  mifchicf  recited  by  the 

ftatute,  an4  intended  to  be  prevented,  is  vagrancy  of 

poof  perions,  who  ufcd  t6  come  into  parifhes  where 

there  was  the  bcft  ftock;  and  the  ftainte  dcfcribes  who 

are  intended  fay  thofc  poor,  to  wlt^  fuch  perfons  as  are 

not  capable  of  hiring  a  tenement  of  lol.  a-year.     Now 

this  man's  fiifliciencY  is  not  tl>e  IefsbecaufebJ./»£r  annum^ 

part  of  tlie  tenement,  is  in  a  different  parilh. — So   ^^er 

Ca&iAM,  The  order  muft  be.  qualhed,  his  fettlement^         ^,   . 

«    .       .    'r  T.  '  Same  rcfolution 

bang  in  Lamerfn.  in  the  cue  ;.i 

Wed  V.  FfoUibgtfme,   Mkh.   j.Geo.  1.    Stra.  S49.   Ante,  pagt  167,  pi.  204.     SccStis* 
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farm  rented        2x3.  Croft   v,  Giunsford^  Durham    jfffizes^    7.  Geo.  2« 

Z'"'*''^"^"*'' Editor's  il/S5.— Two  julliccs  remove  Mary  RetdzxiA 

erfont  jointiy,  hcr  four  children  from  Gcimfordm  ibe  county  of  2>Kr- 

jut  the  rent   '  ham  to  the  parifh  of  Croft  in  the  fame  countjr.     The 

paid,  the  ftock   feflions,  on  appeal,  {late  the  following  cafe,  which  was 

ftinted, and t»»c  fubmittcd  to  the   Opinion   of  Lord  Chief  Justice 

**'^atel"b^h,  '^^'^^  **'^  ^^^-  J^'^'^'J^'^  Rkfve  at  the  next  affizes  for 
^roiltlat"  *  ^hc  county,  on  tlie6th  day  of  Au^njl  1733  i^Samtu'I  Ritd 
mcr.tof  fum-  lived  in  the  paiifh  of  Gainsford  tor  feveral  years  ;  and  he, 
cicniva/irf  to  together  with  one  I-nU'iam  SoIehy\  about  eight  years  ago, 
each  10  enable  ^q^|^  ^  farniof /1/r.  Eden  of  Gaimfordy  viz.  two  clofcs  at 
ununtstogain  Gainjord^  at  tourtecn  pounds  a-ycar,  tor  one  year: 
afjtiicmtni.      that  Mr.  Eden  would  not  let  the  premifcs  to   one  of 

them  fingly  :    that  tliey  continued  one  year  upon  the 
'farm,  each  of  them  paying  his  part  of  the  rent  for  the 

lirft  half-year,  and  the  laft  half-year  SoUby  paid  his  rent  to 

Kt'td^  who  paid  the  whole  to  iVIr.  Eaat  the  landlord. 

"I'he  hay  was  divided  between  Reed  and  Soie^^  and  the 

fiafturc  equally   {linted  by   their  feveral   fiocks.     RceJ 
ivcd  at  Gainsjord  till  his  death,  hut  had  no  certificsite 
when  he  came  to  Gak'sfofd,  and  he  has  Icfft  a  widow  and 
four  chilJrcn,  who  are  the    paupers   removed  by  the 
order  ahovc-meniioncd.     I'his   cafe  was  argued  at  the 
bar  of  tiie  Court  before   the  judges  of  aflize;  and  they 
were  of  opinion,  thra  this  renting  did  not  gain  a  fettlc- 
nu-nt  in  Gains fordy  btcaufe  the  ftatute  of  13.  &  14.  CVir.2. 
c.  12.  cxpiciily  requires  that  a  n^.an  (hall  rent  ten  pounds 
a-ycai   before  he  acquires  a  fctiiement  in  fuch  parifh, 
iinu  hr.th  enjoined  it  as  a  qualiiication  which  muft  be 
omplied  wiiii  i  for  the  Lc[;;illature  in  palfmg  the  aft 
liad  a  regard  to  tlic  ability  ot  a  pcrfon  coming  into  the 
j\iiilh  bv   renting   a  tenement  of  ten  pounds   a-ycar; 
and  confoLred,   that  a  pcrfon  of  that  fubllance  would 
not,  in  ail  probiibility,  bring  a  churge  upon  the  parifh. 
It  is  plain,  from  tlie  {late  of  the  cafe,  that  the  landlord 
did    not  think  eithsr  of  them  of  fufllicient  ability  by 
liimfeif  to  anfwcr  the  rent  to  him,  and  for  that  reafon 
refiifcd  to  kt  to  one  of  them  fingly.     It  further  appears, 
that  tac  ii  cf  tiiefe  tenants  paid  his  rent  fcverally,  and 
therefore  each  ot  them  was  tenant  of  only  feven  pounds 
a-year;  anl  if  the  law  fhould  be  othcrwile,  the  inconve- 
r.icncics  ariling  from   it  would   be  intolerable;    for  if 
foity  pcrlbns,    for  the  fame  purpofe,  were  to  rent  a 
tenement  of  this  value,  each  of  tliem  would  be  intitled  to 
a  fctt]tm^:nt ;  themanifcft  defign  of  the  ftatute  would  be 
thereby  ohidtd  ;  and  pari  flies  would  be  loaded  with  poor. 
For  tl.el'o  re^-fons  they  held  the  woman  and  her  children 
to  be  fettled  ;it  Croft,  and  not  at  Gains/or d.-^^lK,  GiLL 
lor  the  pariih  oi  Croft. 

214.  B^flcck 
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214.  Bo/lock  V.  Leflxulcky  Mich.  Term,  10.  Getf.  2.  MSS.  A  tenemeotof  . 
— 7<?A«    F.Jiock  was  fetded  at  Ba/lock,   and  afterwards  "^f"^^^ 
rented  a  tenement  of  81.  15s.  from  Mr,  Hewitt  in  Lejlwlck  ^^i^j^^  with  a 
for  a  year  ;  and  in  the  fame  year,  on  or  before  the  25th  modow  of  2I. 
oi Marcby  took  a  meadow  at  2I.  is.  from  one  Beardman^  «.  a-ycar,  but 
to  hold  till  Candlemas  then  next,  and  to  have  the  whole  7*1*^^  "*1 
year's  profits  ;  it  being  the  cuftom  there  for  that  nicadow  ^^^  ^  ^^ 
not  to  be  paftnred  from   Candlemas  till  May ;  and  he  days,  the  te. 
removed  to  the  faid  tenement  the  14th  of  May  to  refide  runt,  from  po« 
there ;  and  about  a    fortnight  or    tliree   weeks  after,  ^'*«^»  *•  obii|od 
finding  himfelf  incajpable  to  manage  the  farm,  he  told  ^^^^  5|[*^ 
James  Roger/on  his  ftock  was  not  lufficicnt  for  the  faid  i^yetr^andfrom 
lands,  and  defired  James  Roger  fan  that  he  would  take  part  which  ander« 
of  HewitC%  land  m  Leftwick  aforefaid,  which  he  agreed  *«»n^**«<>dgi- 
to  do  at  61.  los.  and  Roj^erfon  was  to  pay  the  rent  to  Mr.  ^\^^^^^  ^* 
Hewitt.     About  three  weeks  afterwards  this  came  to  the  jiving  tht* 
care  of  Mr.  Hewitt,  and  he  fent  for  Rogerfoti^  and  tv)ld  him,  rent,  doci  not    ' 
be  looked  upon  him  as  tenant,  and  expefted  the  rent  gain  a  fettle- 
from  him.    Roger/on  agreed   to  it,   and   paid   the   rent  "^"'^  *°^***'* 
accordingly  ;  but  never  paid  or  accounted  with  Piftock,  ^*°*"'* 
and  hath  held  the  fame  ever  fince  upon  the  fame  agree- 
ment ;    and   the    queftion  laid  before  Vf.rney,  then 
chief  juftice  of  Chefter,  was.  Whether,  upon  the  above 
fafts,  Piftock  gained  any  fettlement  in  Lejhvick,  or  not  ? 
•^And  he  was  of  opinion,  that  he  did  not  gain  a  fettle- 
ment in  Leftwick. 

« 

215.  Southwoldv.   Tokeford,   Hilary  Term^  13.  Gw.  2.  A  houfeof  the 
Burr.  S.  C.   140. — Two  juftices   remove   James  Hayes  ^^^  ^^^^ 
Elizabeth  his  wife  and  their  four  children  from  South-  ^^^'J^'^' 
wold  to  Yokeford.    The  feflions  on  appeal  ftate,  as  to  the  rent  of  loK 
prcfent  point,  the  following  cafe  : — That  after  the  faid  a-year,  under  a 
James  Hayes  had  gained  a  legal  fettlement  at  the  parifli  of  «<>^«"*»»^^*»*^ 
Yokeford  aforefaid,  he  hired  a  houfe  in  Southwold,  hy^^^^^t 

•^  ^  .  •!•       •     ^1  J    r  11       •  '     ■  ^  fliould  make 

agreement  m  wntmg  m  the  words  tollownig,  to  wit  : —  ^^  buiWingi, 
**  Memorandum  of  an  agreement  between  John  Block  of  but  yvkichvittt 
**  Hinton  of  the  one  part,  ind  James  ^  Hayes  of  Yokeford '^t^  ^^^  never 
**  on  the  other  part,  witneflTetth,  That  John  Block  aforefaid  ""^«»  '•  "°^  * 
•*  doth  let  unto  James  Hayes  all  the  houfc  belonging 'T^°i, 

to  him  bemg  m  Soutbwold  ni  the  county  of  Suffolk^ 
•*  at  the  yearly  rent  of  lol.  with  all  the  land  thereunto 
**  belonging.  The  faid  John  Block  is  to  build  a  liable 
"  convenient  for  the  houfe,  alfo  a  ladeing  for  wafhing, 
**  and  to  fink  a  cellar,  and  to  put  up  a  ftove^chimney 
**  in  the  little  room.  AH  this  to  be  done  between  this 
"  and  Michaelmas  next.  The  faid  Block  is  to  bring  as 
**  many  flags  as  will  cover  the  faid  lands,  in  order  to 
'^  tioakc  it  a  good  convenient  bowling-ground;  he  being 
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8omn»Dt»  V.  *^  at  the  charge  of  bringing  and  groundage,  and  die  (aid 
YcHuvMD.  *^  yam^s  £taycs  at  the  cutting  and  kyii^.  The  faid 
'  **  J.  H.  to  have  the  houfe  wilh  the  prcmiies  for  three 
**  years,  or  iive,  as  he  fhall  think  proper^  and  to  come 
•*  m  at  Adidfummer  next.  The  rent  to  be  paid  half- 
**  yearly  y  viz.  5!.  at  La^/y-Jayy  and  the  oct^r  llalf  at 
**  Michaclm^is ;  and  all  the  rent  to  be  cleared  oiF  at 
**  leaving  of  tlie  premifcs.  In  witncfs  whereof  we  have' 
**  fet  our  hr«nds  this  19th  day  of  Jttm  1738.  Tlie  faid 
*'  7.  B,  to  be  at  the  charge  of  a  handfome  fign,  and  to 
^  get  the  houfe  licenfcd ;  but  the  faid  J  /f.  to  be  at  the 
charge  of  the  licence.  John  Blocks  jfamts  Hayes. 
.  Witncfs,  Benjamin  Curtis,  John  Pctre.*^  Which  Jaid 
boufe  and  prcmifes  before  and  at  tlie  time  of  making 
the  articles  above  recited,  were  never  worth  nor  let  for 
above  61. 10&.  per  annum  ,  and  none  of  the  articles  above- 
faid  were  performed,  by  which  the  landlord  might  have 
made  it  worth  lol.  a-year.  AikI  the  faid  Jmrnts  Hayes 
did  not  lodge  one  niglit  in  the  houfe  :  but  his  wife  and 
children  .  lodged  tliere  five  nights,  and  no  longer  ; 
and  his  goods  were  in  the  laid  houfe  above  forty  days, 
until  tliey  were  taken  and  fold  upon  an  execution: 
and  that  his  wife  and  £miily  continued  in  the  faid  town, 
and  kept  the  key  of  the  houfe  till  Mi^baelmas.  This 
court  [the  feilions]  is  of  opinion,  that  by  tlie  hiring  and 
fa^ls  aforefaid  the  faid  James  Hayes  did  gain  a  fettlement 
in  the  parifh  of  iS^^^^/^^A/ afore  faid  ;  and  doth  accordingly 
difcharge  the  laid  order. — It  was  objedcd,  tliat  no  fcttie- 
mcnt  was  gained  in  Southwold,  as  the  tenement  was  not 
often  pounds  a-year  value,  nor  did  the  pauper  ever  reside 
in  it. — Lee,  Chief  Jwftice,  The  Aatute  of  13.  &  14,  Car.  2. 
c.  12.  gives  power  tothc  juftices  to  rcraovea  perfon  com* 
ing  to  fettle  in  a  tenement  under  ten  pounds  a*year :  now 
here  the  juiliccs  liave  expreiliy  returned,  as  a  faa,  that  this 
tenement  was  only  of  tlie  value  of  fix  pounds  ten  fhillings 
a-year.  Indeed  they  fay,  //the  agreed  improvement  had 
been  made  it  might  have  been  wortli  ten  pounds  a-year  ; 
but  even  this  is  merely  conjectural :  the  fa£t  returned  is, 
that  it  is  011^  worth  fix  pounds  ten  (hillings.— Pace, 
Jujiicey  loe^ked  upon  this  ftate  of  the  cafe  as  meant  to  be 
the  true  one  i  and  faid,  he  was  clear  as  to  the  merits  ; 
that  the, ;narerial  thing  was  the  tv^/i/i*  of  the  tenement, 
not  thc/rcnt  refcrved  ;  and  he  was  as  clear,  that  this  is 
not  ^  teivement  of  ten  pounds  a-year  ;  for  both  at  the 
time.  of.  the  agreement,  and  alfo  at  the  time  of  the 
removad,  the  value  of  it  was  but  fix^pounds  ten  (hillings 
a-yqir  ;.  and  the  mere  rcvt/w;// to  build  is  not  futficient 
t^rbfipfit  within  the  intent  of  tb^  ad,— Probyn  and 
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CiiAPPLE»  JuftieeSi  concurred  in  the  opinion,  that  this  S^ttswdlbt* 
was  not  a  tenement  often  pounds  a-year  value,  and  that  ^oJ^^'o^^ 
the  vaitu  mufl  be  ellimated  as  at  tlie  time  of  the  letting, 
or  at  lead  of  the  removal ;  and  the  mere  covenant  to 
aiake  improvements  which  were  never  made  could  not 
;alter  the  cafe. 

216.  fVfficH  V.  Kirtofhi  Trinity  Term^    14.  tf  15.  Gee.  2^  A  farm  takcnat 
Burr.  S0  U.  l66.«— Two  juftices   removed    7o/)h  Farptf-  tenp^indn^^jar, 
worth  his  wife  ;^nd  tliree  children,  with  Mary  HoUin^-  '^l^^^^'L*^ 
w^rth  his  apprentice  girl,  from  K/rion  to  ff^e/ion  (both  m  ^j  ^iTw!^ 
Nctunghamjhire) ;  and  the  f^ffions,  upon  appeal,  confirmed  no  more  than 
the  faid  order  of  removal.   The  cafe  was,  Jdhn  Fanifwertb  feven  pounds  1. 
was  fettled  at  fVeJhn^  and  afterwards  tooK  a  farm  of  lol.  y^^*  iiatcnc- 
fer  annum  for  one  year  at  Kirton,   which  had  been  let  at  "^^  ^ll^/on- 
th^t  rent  for  five  or  fix  years  thenlaft  paft  ;  but  before  that  je^iibircxprtiftl 
time  was  let  at  7I.  a-year  only.     He  alfo  took  a  by-tack  ly  found  that  the 
of  20s.  a-year  at  Kirton  for  one  year,  and  he  and  his  family  taking  was 
continued  there  upon  the  faid  tenements  ten  months. /'"*''''"''• 
When  he  firft  took  and  entered  on  tiiefe  tenements  he 
was  not  of  ability  to  ilock  them,  having  only  two  cows, 
two  pi|^»  and  one  horfe,  all  which  was  not  fufficient 
ftocktorfuch  tacks;  but  he  hadhoufiiold  furniture,  cop- 
per»  brewing  vefiels,  and  other  utenfils  for  brewing  ale  to  • 
feU}  and  h^  a  licence  for  that  purpofe.     Before  his  en- 
fry  to  die  lOl.  a-year  farm,  he  was  told  by  the  former 
tenant  that  fuch  tack  was  too  dear  at  lol.  a-year.    To 
which  he  anfwered,  that  he  did  not  regard  die  deameft ; 
for  as  it  was  lol.  a-year  it  would  gain  him  a  fetdemcnt^ 
iind  put  an  end  to  a  difpute  there  was  between  two  towns 
ajbout  his  fetdement;  outdefired  fuch  former  tenant  to 
take  no  notice  thereof  to  anybody.    The  feifions  being 
of  opinion  that  the  faid  J.  F.  did  not  by  virtue  of  fuch 
renting  and  inhabitancy,  under  the  circumftances  afore- 
faid,  gain  a  fettleroent  in  the  faid  parifh  of  Kirtoftf  there- 
fore confirm  the  order  of  removal. — A  motion  had  been 
luade  by  Mr.  Heron,  on  the  firfl  day  of  this  I'erm,  to 
<}ua(h  tbcfc  orders,  for  t|iat  it  is  a  plain  fettlement  gained 
vjjohtt  Farnfworth  in  Khton ;  as  it  is  Hated,  that  he  took 
^  tenement  of  loL  a-year  there  for  a  year,  and  rcfided  upon 
it  ten  months  :  it  is  not  dated  to  be  under  that  vaUie ; 
^  as  no  fraud  is  cxprefly  adjudged,  none  can  be  pre- 
fmned  by  this  Court.     Rule  to  (hew  caufe.   Upon  Ihew- 
ing  cauie  why  thefe  orders  ihould  not  be  quafhed,  it  was 
£ud,  that  here  is  enough  to  occafion  a  iliipicion  of  a 
ftiod ;  and  it  appears  upon  the  ftate  of  the  fa£ts  that  it 
was  under  the  value  of  lol.  a-year-— Lord  Chief  Jus- 
licfi  L££»    The  confideraciou  of  this  Court  muft  be, 

Whedier 
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WitToir^.  Whether  the  fcffions  have  Hated  a  cafe  that  juftifies  the 
KiKToir.  removal  of  this  man  and  his  family  from  Kirton^  by  fhew- 
ing  tliat  the  tenement  he  rented  in  Kirton  was  under  the 
value  of  lol.  a-jrear.  We  arc  not  to  determine  the  mat- 
ter upon  tl)€  evidence  given  to  the  feflions^  but  upon  iafts 
ilatcd  and  adjudications  made  by  them.  Here  they  have 
ilated  circumilances,  but  they  have  not  explicitly  ftated 
the  real  value  ;  nor  have  they  adjudged  anv  frauds  The 
value  of  the  man's  ftock  is  not  material ;  tne  value  of  the 
tenement  is  the  point.  The  a£t  requires  the  renting  a 
tenement  of  tlie  yearly  value  of  lol.  They  ftate  that  he 
did  take  a  tenement  of  lol.  a-year  for  a  year  at  Kirton  : 
indeed  they  add«  that  it  had  been  let  at  7I.  a-ycar  for- 
merly ;  but  it  might  be  then  worth  more,  or  might 
have  been  afterwards  improved :  it  had  for  iive  or  fix 
years  been  let  at  lol.  per  annum.*^  They  likewife  fay  his 
Kock  was  not  fufficient  for  loL  a-year  ;  but  the  quantity 
or  value  of  his  ftock  does  not  alter  die  value  of  the  tene- 
ment. And  they  alfo  ftate  a  convcrfation  between  him 
and  the  former  tenant,  who.  told  him  it  was  too  dear; 
to  which  he  anfwered,  that  as  it  was  loK  a-year  it  would 
gain  him  a  fettlemcnt,  and  put  an  end  to  a  difpute  about 
his  fettlement ;  andjeiired  the  former  tenant  to  take  no 
notice  of  the  matter  to  anybody.  Yet  they  do  not  ad- 
judge that  there  was  any  fraud,  nor  do  they  ftate  that 
it  was  under  the  value  of  lol.  a-year  ;  and  the  evidence 
tather  proves  it  to  be  of  that  value.  They  muft  exprefsly 
ftate  that  it  is  fraudulent,  or  elfc  we  cannot  take  it  to  be 
fo :  and  we  muft  take  the  cafe  ftated  to  be  the  whole  cafe. 
He  was  tlierefore  of  opinion  for  quafliing  both  ordersi 
and  the  tiiree  other  Judges  concurring,  the  rule  for  quafh- 
jng  both  orders  was  made  abfolutc. 

A  >K^u^e  and  2 1 7.  Mar  den  v.  Barham^  Michaelmas  Tnm^  25.  Geo.  2, 

^l\  z"^  "  ^^"'^^  ^'  ^-  3  ^  ^  —Upon  Saturday  the  15th  of  June  laft  a 

iointlV^'two  niotion  was  made  by  Mr.  Jennings  to  quafli  an  order  of 

perfons,  is  not  feffions,  confirming  an  order  of  two  juftices,  for  the  re- 

foch  a  icne-  moval  of  Thomas  Newport  Mary  bis  wife  and  Jane  and 
meot  to  each  of  Qeotr^e  thcir  two  children  from  Barham  to  Mardeny  both 

ii;e,n  as  wiu  j     j^^^^      y,^^  fubftance  of  the  fpecial  cafe  (wherein 

gain  a  (eule-  ...  ^  A       j  \  V-i.   ^    i 

u^Qj^  many  particular  circumuances  were  ftated)  was,  That  the 

faid  Thomas  NewfO't  and  one  Jojefh  Dives  jointly  hired 

a  houfe  and  land  at  Mar  den  for  a  year  at  ]61.  per  annum 

(which  had  been  rented  at  twenty  pounds),  and  jointly 

occupied  the  houfe  and  tilled  the  land  for  the  faid  one 

year ;  and  at  their  joint  expence  tilled  and  fowed  the  land ; 

and  jointly  paid  the  rent,  /'.  e.  each  the  like  fum.     In  fup- 

port  of  this  motioni  a  cafe  was  cited  from  a  manufcript  note 

of 


S£TTL£M£NT  BY   RENTING  A  TEKBICBHT*  fS^ 

of  a  refpcAable  gentleman  taken  at  Durham  affizes,  6th  Maidbw  w* 

^ugufi  1733,  between  the  Inhabitants  of  Croft  and  the  Inha^     Bakuah^ 

titanu  ofGainford{a) ;  which  was  a  joint  taking  of  14I.  f€r  ,^^  ^j.  ^^ 

0ii««in,  each  paying  feparately,  tlie  landlord  not  caring  to  1S4.  pL  %iy 

let  to  either  wigly.    And  tlie  two  Judges  (Reeve  and 

Lord  Chief  Justice  Eyre)  to  whom  it  was  referred^ 

held  it  no  fettlement,  becaufe  the  ftatnte  requires  the  per* 

fon's  taking  a  tenement  of  lol.  per  annum  value  ;  whereas 

this  praAice  of  calling  in  a  partner  in  tlie  taking  would, 

if  admitted  equivalent  to  a  fole  takings  evade  and  fruftratf 

dieftatute.  Ruletofhewcaufe. — Mr.  Hume  Campbell 

and  Mr.  Knowler,  tlie  counfel  who  now  fliewed  caufe, 

urged,  ift,  Tliat  each  was  liable  for  the  whole  rent.  2dly, 

That  tlie  true  rule  to  go  h-j  is  the  value  of  the  tenement^ 

not  the  referved  rent  (which  value  is  not  here  ftated). 

But  even  taking  it  as  a  tenement  of  16L  per  annum  value, 

Jet  the  pauper  was  legally  the  tenant  of  the  whole,  both 
eing  liable  to  the  landlord  for  the  rent:  it  is  only  taking 
a  further  fecurity  for  payment  of  the  rent ;  which  will 
not  prevent  gaining  a  fettlement.  In  TrmUy  Term  10.  W 
I  I.Geo*  2.  between  the  Inhabitants  of  Butley  and  Benball  {a)^  {a)  Bair.  SLC 
the  tenement  was  14I.  per  annum^  and  tlie  landlord  took  a  No.  3). 
fecurity  alfo  for  the  rent,  yet  it  was  holdcn  a  good  fettle-  -Ante,  pafc  1471 
xnent.  The  very  words  of  the  ftatute  of  1 3.  i5  14.  Car,  2-  ^ ' '  ^' 
c  12.  exprefs  the  cafe  of  a  joint  taking :  for  they  arc» 
^*  any  perfon  or  perfons  coming  to  fettle  in  a  tenement 
•*  under  loL  per  annum  value."  And  this  tenement  has 
been  let  at  16I.  or  20I.  per  annum  \  fo  that  this  is  exprefsly 
within  the  words  of  that  Aatute.  Suppofc  the  rent  had 
been  2<A. per  annum  value,  no  doubt  it  had  gained  a  fettle- 
ment to  both.  It  may  indeed  be  obje&ed,  that  at  this 
rate  twenty  people  might  be  fettled  in  one  tenemeitl  of 
lol.  per  annum ;  but  fuch  a  tranfaflion  might  be  fet  afide 
and  relieved  againft  under  the  head  of  fraud. — On  the 
other  fide  it  was  argued,  that  this  cafe  certainly  is  not 
within  the  intention  of  the  aft  ;  for  as  to  the  plural  word 
"  perfons,**  it  muft  be  undcrftood  reddendo  Jingulajingulis,, 
and  never  could  be  meant  to  give  a  Settlement  to  an  inde- 
finite number  of  people  for  hiring  one  fiugle  tenement  of 
lol.  per  annum.  As  to  each  being  tenant  of  the  whole,  no  exe- 
cution could  be  levied  upon  the  w  hole  for  the  debt  of  one 
only,  nor  could  either  of  them  charge  or  difpofe  of  more 
than  one  moiety :  and  the  fame  might  be  alTcrted  of  the 
ftock  upon  the  farm ;  fo  that  the  credit  and  ability  of  this 
man  was  only  proportionable  to  the  moiety  of  the  taking. 
In  the  cafe  of  But/ey  v.  Benhally  where  the  landlord  re- 
quired and  took  a  joint  fecurity,  the  tenant's  vifible  credit 
was  not  thereby  afFefted :  he  had  the  credit  of  tlie  tene- 
ment 
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BffAiviir  r.  jnent  as  to  crcrybody  but  the  landlord ;  and  ftocked  if§ 
BAMtAM.  j^i^j  ^f^  j^ .  This  cafe  is^quite  othcrwifc.  As  to  value* 
'  the  having  been  once  let  at  20I.  pro\'cs  nothing ;  the 
pfefent  rent,  not  the  paft,  is  the  true  teft  of  the  value  of 
the  tenement.  This  praftice  would  evade  tlic  end  and 
intention  of  the  a£l  of  parliament,  which  noeant/  *^  that 
**  no  one  (hould  thus  gain  a  fettlement  whofe  credit  and 
**  ability  were,  not  ecjual  to  tlie  hiring  a  tenement  of  the 
^*  value  of  lol.  per  annum.** — Lord  Chief  Justice  Lee. 
Upon  thii  order,  either  the  value  of  the  tenement  hired 
by  the  pauper  is  to  be  taken  as  under  20L  {viz.  i6h  per 
mmum  only),  or  elfe  no  value  of  it  is  dated  at  all.  Now 
taking  it  as  a  tenement  of  16I.  per  amtum  value  in  the 
whole  (for  fo  I  mull  take  it) — The  meaning  of  the  word 
*•  perfons**  in  the  aft  of  parliament  of  13.  &  14.  Car.  a. 
c.  12.  is  onlyto  include  thofe  pcrfons  who  make  part  of  the 
family  of  the  inhabitant  who  is  the  renter  or  taker  of  the 
tenement ;  but  can  never  mean  to  extend  to  an  indefinite 
number  of  perfons  joining  together  to  rent  it.— Mr. 
Justice  D£^(NISON  tliought  it  an  exceeding  plain  cafe. 
The  aft  of  13.  ksf  14.  Car.  2.  never  intended  thtt  more 
than  one  perfon  fliould  gain  a  fettlement  by  renting  a 
tenement  of  lol.  per  annum  value.  And  whatever  may  be 
the  cafe  with  regard  to  the  remedy  againft  tlie  occupiers 
of  fuch  land  fo  jointly  taken  by  two  pcrfons,  yet  this  aft 
of  parliament  confiders  only  the  right ;  which  clearly  is 
only  to  half. — Mr.  Justice  Foster  held  it  to  depend 
upon  the  real  value  of  the  right  and  intereft  in  the  land, 
which  in  this  cafe  is  but  half ;  and  that  half  docs  not 
amount  to  the  value  of  lol.^^r  antmm- — They  all  agreed 
with  the  opinion  of  the  Judges  upon  the  Northern  Cir- 
(m)  Afitc,  184.  <^^^U  in  the  cafe  of  Croft  z\  Gnhi/ord (a)y  that  this  is  not 
1^.  ai3«  fufficient  to  make  a  fettlement.     That  was  this  very  cafe : 

and  both  thofe  Judges  were  very  knowing  in  the  affair 
of  fcttlements. — PtR  Curiam,  vnanimoufly,  Both  or- 
ders quafhed. 

Afannofsal.  2 1 8.  Little  7>;t' f .  TDiois  TVct',  Trbrity  Tcrm^  29*  £rf 
a-year,  rented,  ^o.  Geo.  2.  Burr.  S.  C.  398. — Two  juftices  made  an  order 
II^^T^V^I'^^jjy  to  Gu/kyfii  and  Mary  his  wife  and  their 

by  two  tenant*  J^^oe  children  from  Litth  Tew  to  Duns  Jew^  both  in  t\\€ 
itatcneimnttocounty  of  0:^o;y/.  The  fcffions  on  appeal  confirm  the 
eachofihcm,    order,    and    Hate  tlie    following   cafe: — That  Richard 


*^*^f*' te*^     G^yfrywj,  the  pauper,  was  born  in  Sandfordi  and  after- 
rented  a  bargain  at  Duns  Tew  at  81I.  a- year  as  partners^ 


mcAt 


onder  iu   w'^rds,   together  with  ^ohn  Goodivin  his   father-in-law^ 


and  lived  there  twelve  years :  that  in  1747^  they  being 
about  to  leave  Dttns  Teivy  John  Goodwin  alone  went  to 

Mr. 


lik  K^k's  tgent  at  i/<ri^  TVw,  and  look  a  farm  of  caU  UTTL«.T»if^ 
a-ycar  for  four  years :  that  after  fuqh  taking,  and  before.^'  ^'^  '^•^ 
the  &nn  was  entered  upon,  Gufkya  enquiied  ofGemdwin^ 
Wlictlier  be  depended  upon  bis  gQing  witb  him  to  Liuk 
Titw?  to  which  Goodwin  replied,  that  he  did;  for  b« 
could  Rot  go  without  hiiQ :  that  Gs^dwin  and  Q^fiyf*^ 
removed  froi9  Duns  Tiw  to  £/////  7Wv  with  their  whoki 
joint  ftock  to  Mie  value  of  more  than  lool.  and  managed 
the  farm  together  for  feven  years,  both  of  them  refiding 
thereon  ;  tluit  Mr.  Keck  gave  hia  receipts  for  rent  t«i 
Q^odwin  only  :  and  once,  when  Asfr-,  Keck  was  obliged  tm 
diftrain,  th^  diftrcfs  was  made  upon  tlte  ftock  which  MkL 
Keck  fuppofixi  to  be  G^odwm's  only ;  and  Go$Jwm  atpnif  • 

gave  a  biU  of  fale  of  the  ftock ;  and  Gujg^kyns  then  flood 
by  withQdt  interpofuig :  that  at  the  expiration  o£  ibvedi 
years,  juft  before  the  order  of  lemoval.was  madfi,  (Sijjj^jfw 
went  off  from  the  farm,  and  Goodwin  took  thr  whofe 
ftock,  allowing  Guffkpis  62I.  for  his  moiety  therecif.     It 
is  therefore  ordered  by  tlie  court  [of  fellions],  that  the 
order  of  the  two  juftices  be  confirmed.— Load  Chief 
Justice  Ryder  chofe  to  take  time  to  confider  this  cafe; 
obierving  only  at  prcfent  that  the  words  of  the  ftatute  of 
13.(^x4.  Car,  2.  c.  12.  f.  I.  are,  '^  coming  to  fettle  in 
**  any  tenement  under  the  yearly  value  of  iol/*-^Ma, 
Justice  Pennison  faid,  it  had  been  determined  overainl 
over,  that  the  real  value  of  die  tcnpment  is  the  point  toba 
confidered,and  notthe  mere  rent  (wbichmay  be  often  much 
lefs  diau  the  value ) :  aud  the  reafon  which  has  been  always 
given  for  fixing  this  value,  is  the  unlikelihood  of  a  man's 
becoming  chargeable  who  is  of  fo  much  credit  as  to  bs 
trufted  with  a  tenement  of  lol.  a-year  value.     However, 
he  gave  no  opinion,  being  alfo  willing  to  confider  it. — 
Ma.  Justice  Foster  laid,  he  gave  his  opinion  at  large 
vpon  the  cafe  of  a  joint  taking  of  {a)  14I.  per  anmim^  and  («)  Manlai  «i 
wt  held  that  to  gain  no  ftttlenicnt  to  cither ;  but  he  laid,  Baaum, 
he  did  not  remember  the  particulars,  for  he  took  notes  of  "J^*^  ^'  '**• 
other  people's  opinions,  but  never  took  any  memoran-      *'^' 
dums  or  notes  of  his  own.     In  the  prefcnt  cafe  the  ftock 
^^  joint,  and  there  feems  to  be  a  joint  occu^^tion ;  for 
Buiaging  jointly  with  a  joint  ftock  is  occupymg  jointly. 
And  be  fiiid,  he  did  not  take  it  to  turn  only  upon  the  credit 
Sivcti  him  by  the  landlord,  but  upon  the  credit  given  by 
^  Legiflature  to  a  man  able  to  ftock  a  farm  of  fuch  a 
Value ;  for  the  parliament  did  not  confider  fuch  a  man  as 
within  the  intention  [h)  of  the  aft.    The  confinement  to  (i)  Rex  m^ 
^  iftual  taking  a.  kafe  is  all  by  ftatutts  fubfequent  to  sandwich, 
^«  afl.  However,  he  was  content  to  confider  it. — Mr.  ^'®»  «p*  ^^> 
JujTici  WxLMOT  thought,  that  it  appeared  upon  the^**  *®^' 

whole 
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I4TTLS  Ttw  whole  ft?kte  of  the  cafe  that  the  agreement  between  the 
*''^***^*^*  two  farmers  was  to  occupy  jointly  with  a  joint  flock: 
and  he  did  not  think  the  opinion  of  the  landlord  to  be 
eflential  to  this  man's  gaining  a  fettlement;  for  a  tenant 
may  let  the  whole,  or  even  fub-divide  it  out  to  under- 
tenants, who  may  thereby  gain  a  fettlement,  if  the  tene- 
ment be  above  lol.  a-year.     And  where  is  the  difference 
between  tlie  original  tenant's  letting  out  part,  and  his 
taking  in  a  partFier  ?  We  neither  can  prefume,  nor  have 
here  any  reafon  to  prefume  fraud  or  coiJufion.    They 
went  on  beyond  thcfour  years,  even  as  far  as  feven  years, 
before  Guffkyns  went  off  from  the  farm  and  parted  flocks. 
Thei  value  of  the  tenement  is  to  be  eflimatca  according  to 
the  true  and  real  value,  not  according  to  the  mere  lenr  ;. 
for  there  may  have  been  a  fine  paid  in  hand,  or  there  may 
be  other  agreements,  reducing  the  annual  rent.    How- 
ever»  he  was  content  to  coniidcr  it. — ^CuR.  advis.— 
Ma.  MoEETON  now  moved  for  the  opinion  of  the  Court ; 
which  Mr.  Justice  Dennison  delivered  (the  feat  of  the 
(«)  Ey  the      Chief  J  uflice  being  vacant  {a):)  and  it  was,  tliat  the  order 
death  of  Sir      of  two  juflices,  and  the  order  of  fcf!ions  confirming  it, 
Dudley  R'^cr.   Q^ghf  x^o  bc  quafhed  ;  for  wc  arc  all  of  us  of  opinion, 
*^'-'-^-^'''hefaid,  that  GV/i6y;/i  gained  a  ftitlement  in  Little  Tew 
upon  the  flate  ot  tiiis  cafe ;  for  we  confider  him  (being 
taken  in  partner  hy  Goodwin)  as  having  an  intereft  in  the 
farm,  at  lead  as  a  tenant  at  will  to  Goodwin^  of  the  moiety 
of  a  farm  worili  52!.  per  annum  for  the  whole  of  it,  ana 
confequently  his  moiety  above  lol.  per  annum.    A  tenancy 
at  will  is  fufficient  to  gain  a  fettlement  ;  fo  it  was  deter- 
mined in  I.  Sir  y.  S.  502.  between  the  parifhes  of  Cranley 
(5)  Videpofl.   ^^^  ^''  ^o^y^  Guildford^  on  9.  ^  lO.  tVilL  3.  c.  Ii.  [b). 
i^et.  vii.  The  reafon  of  that  cafe  will  govern  tliis :  for  there  a  certi- 

ficate-man agreed  with  the  leflee  of  a  mill,  that  he  fliould 
occupy  the  mill  and  pay  12L  per  annum  :  and  there  was 
no  under-leafe  or  affignment ;  but  in  purfuance  of  that 
agreement  the  certificate-man  occupied  the  mill  two  years 
together,  and  paid  the  retit.  And  it  was  holden,  that  if 
this  was  not  an  ablolute  leafe  for  a  year  (as  Mr.  Justice 
Eyre  faid  it  was,  the  rent  being  refervcd  as  the  rent  foF 
2  year),  yet  it  was  undoubtedly  a  leafe  at  will,  which  is 
fufficient  to  gain  a  fettlement :  therefore  we  are  of  opi- 
nion, that  Guffkyns  is  within  the  13.  (^  14.  Car.  2.  c.  12% 
and  gained  a  fettlement  at  Little  Tew ;  and  confequently 
we  think  the  juflices  have  miflaken  the  cafe  ;  and  there- 
fore the  order  of  two  juflices,  and  alfo  tlie  order  of  feflions 
confirming  it,  mufl  be  quafhed.-— Both  orders  quafhed. 


219.  Rex 
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119.  Rexv.  CoUA/htOHy  Hilary  Term^Xi.GeoJ%.  Burr.^^^^^^ 
SrC.  444. — Two  juftices  remove  Mary itarnfcn^  widow,  ^t!^^^^^A^^ i 
and  her  four  children  from  Cold  AJoton  to  fFooJchtfltr^  ninety-ninc^^ 
both  ill  Gkuccjlerjhire.     The  fcflions  difcharged  this  or-  yenn  detcrmin- 
der,  and  ftarcd  as  to  this  point  of  the  cafe,  That  Daniel  Mean  the  Ufa 
Harrifm  and  Afary  his  wife  and  fVilliam  their  fon  lived  o^****  P*"P«';  »* 
in  the  fkid   parifh  of  Cold  Ajkton  under  a  certificate,  * JH^ar* 
from  the  faid  month  of  "July  1725  till  about  Chrijlmas     \ 
1728;  at  which  time  IPVliann  Fldo^  the  father  of  the  faid 
Mary  the  wife  of  the  faid  Dancl  Harrifon^  died  iiitcftatc, 
leaving  the  faid  Mary  his  daughter  and  iive  other  diil* 
dren  ;  and  was  at  the  time  of  his  death  poflelled  of  and 
entitled  unto  a  tenement  and  two  acres  and  a  half  of  land 
ofthcyearly  valueof  61.  175.  fituatein  Cold  jf/hton,  for xiie 
rtmainder  of  a  term  of  ninety-nine  years,  dejterminable  on 
the  death  ofhimfclfandofthe  faid  Mary  his  daughter,  the 
wife  of  the  faid  Daniel  Harrijbn :  that  upon  ^the  death 
of  the  faid  IVilljam  Flds^   the  faid  Daniel  Harrifon  and 
A&/7  hi8  wife,  and  the  faid  William  Harrifon  their  fon 
(he  being  then  about  five  years  old)^  entered  upon  and 
toolc  pod^fGon  of  the  faid  tenement  and  land ;  and  the 
faid  Daniel  Harrifin  and  MaryYih  wife  have  lived  in  and 
occupied  the  fame  ever  fince  until  this  time.    This  was 
undcrftood  by  the  Court  to  be  an  eftate  of  fuffidcnt  valia 
to  gain  a  fettlcment* 

210.  KmVtton  v.  Tijington^     Eafier  Term^    33.  Gro.  a«  Tlitf^'Awoftbf 
iuir.  S.  C.  499. — Two  juftices  rclnoved   Ifaac  IViUerley  tcncmtnt  (halt  • 
and  Mary  his  wife,  and  t,aac  his  fon  and  Mary  ^^^d  ^*|^*|™J^^^^ 
M%ahnh\m  two  daughters,  from  Knivei  on  to  ^lyfi^^Un^  cordlo^io  the 
both  in  the  county  of  Ddhy.     On  appeal,   tlie  feffions  r«r,  if  no  other 
ftatc  this  cafe :" — That  Ifaac  fVibhcrUy^  bcmg  fettled  at  Ttf^  '^viJtnct  of  vm» 
MitsHy  did,  upon  Lady-day  1749,  take  and  enter  upon  a  ^.*'L^^J^'  * 
Urm  at  Kniveton  of  the  yearly  value  of  81.  of  Mr.  Hanjon^  \^^  \  f^^^ 
vicar  of  Kniveton^  to  hold  from  Lady-day  1749  to  Z.^://*  nancyinahooik 
^^  1750:  and  tliat  alfo,  at  the  fame  time,  he  with  one^f  81.  a-ytir, 
^j^wfl J /f/7/ jointly  took  and  entered  upon  another  farm*"** ■i^"'*'"**^ 
in  the  fame  liberty  of  rhomas  Daniel,  to  hold  from  Lady-  '^  *"  i'^l^Iii 
^a;  1749  to  Lady*3ay  lyp,  of  the  yearly  value  ot  3I.  15s.  >  tenement  of 
And  at  the  fame  time  ot  taking  the  faid  tarm  of  3I.  15s.  toU  t 
it  was  ^reed  between  the  faid  Ifuac  fFMet  ley  and  Thomas 
^//»that  Thomas  Hill  fhould  have  and  take  one-half  of 
*hc  corn  and  hay  to  be  cut  from  the  faid  farm  of  3I.  15s. 
^nt ;  and  that  the  faid  I/jac  IVibberleyy  after  that  tlie  faid 
TiKmat  Hill  had  taken  and  carried  away  his  half  part  of 
the  faid  corn  and  hay,  fliould  be  pofijllcd  of  and  occupy 
^c  whole  farm  of  3L  i;s*  rent  till  Lad^-duy  following, 
paying  to  the  faid  Ikomai  Hill a^..  ioix\\iix\i HIU\  (hare* 
Vol.  II.  O  €f 
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Knivitcn  V,  of  the  faid  farm :  and  thattlic  faid  Th$ma$  Hill  did,  on  Of 
.TictiHCTON.  before  the  ill  day  oi  O^oher  1749,  take  and  carry  awaj 
one-half  of  the  faid  hay  and  corn :  and  that  the  faid  IJaac 
lyibberley  did  thereupon  immediately  take  and  contmue 
the  pofleffion  6f  the  whole  farm  till  Lady-day   1750,  and 
paid  the  faid  4s.  to  the  faid  Thomas  Hill  for  the  fame. 
The  material  and  principal  objedion  was,  that  this  cafe,  as 
ftatcd  upon  the  orders,  appeared  to  be  a  tenement  under 
the  yearly  value  of  lol.  within  the  intent  and  meaning  of 
the  ilatute  of  13.  ^  14.  Car.  2.  c.  12.    The  counfel  for 
theparifli  of  TiJ/in^ ten  dewed  this,  and  alledged  that  it  was 
above  the  yearly  value  of  lol. ;  which  they  thus  endea- 
voured to  prove.     Firft,  They  argued,  that  IVibberUy^  the 
pauper,  was  liable  (as  being  joint-tenant  with  Htll)  to 
anfwer  for  and  pay  the  whole  3I.  15s. ;  and  moreover] 
that  he  was  fole  tenant  of  that  rarm  for  and  during  the 
laft  half-year.     Secondly,  But  taking  it  at  the  ftrifkeftf 
it  is  really  and  properly  a  payment  of  lol.  is.  6d.  per  an- 
num  by  l/ihberley  the  pauper  :  for  he  is  to  pay  81.  per  an- 
numy  plus  half3l.  15s.  (which  is  il.  I7S«  6a.)  plus  4s.  foi 
the  laft  half-year  ;  which  is  in  all  lol.  is.  6d- — But  the 
Court  unanimously  held,  that  this  tenement  thus  rented 
by  the  pauper  in  Kniveton  was  under  the  yearly  value  oi 
lol.     l*he  adl  of  parliament  fixes  the  yearly  value  at  loL: 
(tf)  Sei  vide     and  the  value  muft  be  cilimated  by  the  rent  [a) ;  and  alwa]^ 
ante,  page  1S2,  is  taken  to  be  according  to  the  rent:  and  here  the  rentu 
P**  *"•  ^°^      81.  per  annum  and  the  half  of  3I.  15s. ;  which  two  rents 
pL  i^^wira!  taken  together  do  not  amount  to  lol.    Indeed  he  was  tc 
pay  Hill  4s.  for  the  advantage  he  was  to  have  after  tlw 
crop  was  off;  but  an  agreement  of  this  fort  between  th< 
two  joint-tenants  cannot  be  confidered  as  a  rent.  Where 
fore  PER  Curiam,   unanimoufly,  the  order  of  feflion 
was  quafhed,  and  the  order  of  two  juftices  affirmed. 

The  leafeof  n  17.1,  Uttcxcter  v.  Woodlands^  Trinity  Ternty  5.  Geo*  3.  Burr 
i^xm  ofoniy  lal.  4^. C.  538. — Two  juftices  made  an  order  for  tlie  removalo 
J^^^chiidre  ^^^^'^''^  Gilbert  andhis  wifeand  three  children  from  il/flrf/(. 
f6*ir^fwhom"*  /w^/fl«  Woodlands  in  the  county  of  Stafford^  to  Uttoxetcr  ii 
«fOfnft4eexe-  the  fame  county;  and  the  feifions  upon  an  appeal  con 
cuiorii,  will  give  firmed  that  order.  The  fpecial  cafe  ftated  on  the  orde 
a  fetikment  to  ^f  fdlions  was  this  :  — The  pauper,  f William  Gilbert^  was  le 
whr^rovcTthe  S^'^X  fettled  in  Uttcxctcr.  His  mother  rented  and  reiido 
will,  enters  on  upon  a  farm  of  22I.  per  annum  in  Marchington  fFoodlands 
the  farm  as  ex-  which  (he  devifed  to  her  five  children,  and  made  the  pau 
ecutor,an<4coo- per  and  her  three  other  fons  executors  of  her  will,  an 
tinucs  forty  ^^  ^j^j^  T^ht  pauper  alone  proved  the  will,  and  entered  a 
icrrft  Though  '  ^^«r  executor,  and  managed  and  reiided  upon  it  for  twclv 

under  lol.  a-]feA,  which  devolves  upon  »  p^ifon  by  z(k  of  law,  maket  tht  cftttf  bb  Ofwn. 
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tt  thirteen  weeks.     He  afterwards  returned  to  Uttoxeter  ;UTTflx«T«R*% 

but  continued  to  go  over  xo  Marchlngton  lf^0»dlanJsto  givo  Woopladi. 

dircilions  from  time  to  time;  and  had  a  fervant  upon  the 

farm  till  the  Lad^-day  following.     The  pauper  pofleficd 

all  the  teftatrix's  perfonal  eftate,  and  paid  tlie  arrears  of 

rent  due  in  his  mother's  life-time^  and   the  year's  rent 

Miding  at  L/7i/y-^(07  1758,  to  the  landlord's  agent;  who 

gave  him  a  receipt  for  44I.  in  full  for  all  arrears  of  rent^ 

and  the  rent  to  become  due  to  Lady-day  next.    And  the 

faid  agent  offered  to  let  the  pauper  continue  to  hold  the 

bna  after  Lady-day  1758,  it  he  would  not  iniift  on  re- 

?m.\  which  terms  the  pauper  did  notchufe  to  accept, 
hat  he  gained  no  fettlcnicnt  ^ftcr  his  refidence  at  March-* 
itigtfn  fVoodlands  aforefaid.     The  faid  pauper  was  chofen 
churchwarden  [not  faying  where],  and  was  fworn  into 
that  office  ;  but  did  no  aft  as  churchwarden.      On  Sa^ 
tviay  the  4th  of  laft  month  a  motion  was  made  by  Mr. 
Lev  toquafh  thefe  orders  ;  and  he  had  a  rule  to  fhew 
aufe. — Note,  On  (hewing  caufe.  Sir  Fletcher  Nor- 
ton and  Mr.  Ley  (the  counfel  for  quafliing  tlie  orders) 
gave  up  the  point  relative  to  hijj  executing  an  annual  of- 
Dce  In  the  parifh. — Mr.  Duknikg  and  Mr.Read,  who 
now  fhewed  caufe,  faid,  that  nothing  remained  then  but 
bis  coming  to- fettle  upon  a  tenement  under  the  value  of 
loLa-year.    The  aft  of  9.  ^  la  IPllL  3.  c  11.   fays, 
^  No  certificate-man  fhail  gain  a   fettlemcnt  unleis  he 
"  fhall  take  a  leafc  of  a  tenement  of  loL  a-year  value,  or 
"execute  fome  annual  office  in  theparifh."     lil,  The 
meaning  of  the  Legiflature  is,  that  he  Ihall  come  to  it  bv 
a  leafe  or  fome  contraft  with  the  owner ;  and  he  muft 
refide  upon  it :  but  an  executor  is  not  anfwerable  pcr- 
fonally  and  in  his  own  property  to  the  landlord ;  he  is 
under  no  contraft  with  him.     2dly,  Nor  is  this  a  fuffi- 
cicnt  rcfidence  in  Marchmgton  Jroodlands.    He  ftays  no 
longer  than  his  truft  of  executorfliip  required  :  he  never 
meant  it  for  a  refidence.     The  Scarborough  Cofe{a)^  be- 60  Bnrr.SrC. 
twecn  the  Inhabitants  of  Ehetham  and  Alton^  was  only  a  *®«^.*34* 
cafual  refidence.     3dly,  The  value  is  not  fufficient ;  for 
he  was  only  entitled  to  a  joint  intercll  in  22I.  a-year  with 
four  other  perfons,  or  at  leafl  with  three  other  perfons  ; 
fothat  his  (bare  is  notliing  like  lol.  per  annum  :  and  his 
proving  the  will  makes  no  difference ;  for  the  other  three 
executors  arc  equally  entitled,  and  may  prove  the  will  as  . 
well  as  himfelf.     They  cited  the  cafe  of  Mardcn  {b)y  and  <»  Barr.  S.  C, 
the  Durham  Cafioi  Lro ft  z;.  Gainford  (r)  therein  cited,  and  No.  m. 
allowed  to  be  right.     This  man  is  not  to  be  confidered  Ante, pajc iSI, 
>5  equal  to  the  credit  of  lol.  aycar  ;  and  he  came  into  ^ '  *'^* 
^parilh  not  in  his  own  right,  but  alienfijurf:  there- ;/ ^^''^^ 

O  2  fore  ^'  ^'    *• 


UttoScetirv.  fort  this  IS  not  Hkc  the  cafi»  of  an  original  ^ontrad 

Wc©»tAt«$.^j^ljl  being  removable  from  his  own ;  for  this  man  isc 

•to  eotleft  the  ttjits  of  the  tcftatrix,  and  his  own  bcnef 

^Sfitefcft  is  but  one-fourth  or  one-fifth  of  22I.  perannun 

•Wh.'Le'Y  was  Iwgiimingtofpfeak  in  fupport  of  the  mot 

•bat  ^Irfe  Court  -flopped  hi m»  thinking  it  unnecefl 

•LordMans-   ^Mr.  JusTic?.  AVilmot-*  faid,  It  is  vcry  true,  th 

^toioo^i^^  .Ihare  not  amounting  to  lol.  a-ycar  of  a  tenement  of  at 

*^i'bh  a-year  in- value  will  not  do  ;  but  here  he  has  a  r 

ite  executor  r'rfieX'alue  therefore  is  totally  immate 

•  bfccAUfe  by  connnon  law  no  pcrfon  can  be  removed  I 
h\^  owH ;  and  one  who  has  a  ri^ht  to  refide  irremove 
doc^  thereby  gain  a  fettleirient,  if  he  refide  forty  days 

(«)  Burr.s.  c,.^^j^jysYi^£  Yates.  ■  If  poor  perfons  volunts 
No.^4.  40- "Ot  come  into  pariflies  to  fettle  in  tenements  under  the  y 

ef  lol.  a-year,  the  a^  of  iq.  tf  14.  Car, «.  c.  12.  preip 

cS^ir  gaining  a  ftttlement  by  their  intruding  into  par 
^a!^' ^rollers  and  vagabonds,  and  with  the  bad  intent 

th^ntioned  in  the  preamble  of  tli^t  ftatute ;  but  if  ar 
\ttWrft  in  a  tenement,  of  eVer  fo  little  value,  devolves  x 

\i  perfon  by  a<St  of  law,  it  is  a  quite  different  cafe,  an 
-tl©mcaiis  within  theprovifions  the  purview  or  the  in 
-<)f  fhat  ftatute. — Mr.  Justice  Aston  exprefled  hir 
-to  the  like  cffeft.     And  moreover  he  cited  a  cafe  w 

•  this  point  had  been  fully  and  folemnly  fettled,  viz.  R 
{i^'BMTT^^.C.'.Inhakitants  of  Sundr'tjh  {b),  Trimij  Term,  7.  ig  8.  Gi 
N***'  '^Sw  aiV  'w^^^'^"^  ''^  ^^5  determined,  that  any  perfon  who  ha 
No*^©.  no.tf*"*^^cft  by  aft  of  law  niay  dwell  upon  it  as  his  own, 
i66. 5.  P.        IS  irremoveable  ;  and  it  he   remain  forty  days>  gai 

^  fe¥rteme!it:  for  he  cannot  be  taken  to  come  into  th( 

■  rifh  ^pon  the  ill  views  which  are  provided  againft  bj 

aft  of  13.^  14.  Cur,  2.  c.  12. ;  and  is  therefore  not  wi 

%he  purview  of  that  ftatute. — Per  Curiam  unanimo 

-Both  oiders  quafhcd. 

A  nrlmen!  bt       222.  Llandverras  "j,   Northop^  Mich.  Ttrm^   7.   G€< 

leo  pounds  a-    Burr.  5.  C.  571.*— 1  wo  juftices  made  an  order  for 

>  y^/^^'^^  J.;|^  Elizahcth,  Grace,  Mary^  and   Th. 

gain^fcttTe-     Hughes^   the  children  of  Evan  Hughes  deceafed,  i 

mcnt, althougR  Llond^jtrras  in  the  county  of  Denbigh  to  Northopin 

th«  toumt  live  county  of  Flint :  and  the  leffions,  irpon  an  appeal,  qua 

ooly  in  one  past  jt^^t  order,  and  ftated  the  following  cafe :— In  1 764  i 

■^i^ihulings    ^H^^^  ^he  father  of  the  paupers,  being  fettled  in  i 

.a«yeiir,  and       ihoty  rented  a  tenement  of  io\,  per  annum  value  in  the 

'tAder.let  the      rifn  of  Llaftdverrasy  and  paid  the  rent  to  the  landk 

remainder  to     jje  lived  in  a  part  of  it  worth  40s.  a*year  only  ;  an< 

•Munu,     S.  C.  BI.  Rep.  6o|. 
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Ac  reft  to  under-tenants.    On  the  laft  day  but  one  of  UAit»#ittA« 
TriW// Term  1766,- Mr.  Ken  yon  moved  to  qualh  this  ♦•**»■*»•'• 
order  of  fefGons,  and  to  affirm  the  original  order.     The 
o(]^ft]on  made  to  this  order  of  feflions  was,  That  upon 
thu  ftate  of  the  cafe,  he  only  occupied  40s.  a-year.     His 
being  liable  only  to  the  rent  did  not  gain  him  a  fettle^ 
ment :  he  muft  occupy  as  well  as  take  a  tenement  of  ten 
pounds  a-year  value  ;  and  he  ougiit  to  occupy  the  whole 
lol.  a-yearj    otherwile,   nine  different  "podr  families 
might  be  introduced  into  a  parifh,  upon  one  fuch  taking. 
It  would  quite  evade  the  aA>  if  the  mere  taking  of  a  tene- 
ment would  do;   for  then  one  would  gain  a  fcttlement 
by  taking,  and  another  by  occupying  the  fame  tenement. 
A  cafe  was  fome  time  ago  determined  at  Tork^  wh<ire  two 
ytofplt  took  a  tenement  of  17I.  a-year  between  them: 
oat  it  was  liolden,  that  no  fettlemcnt  was  gained  by  either. 
In  Ae  cafe  of  iS#;r  v.  Inhabitants  of  Duns  Tew  (1?),  a  fettle-  (•«)  Ante,  ptige 
ment  was  gained.     That  was  80I.  a-year  between  two.  '^**  P^»»8. 
It  wis  determined  upon  the  principle  of  half  being  a 

Soalification  for  each;  bccaufe  it  was  above  lol.  a-year. 
Qt  it  had  been  otherwife,  if  it  had  been  under  lol.  a-year.  Burr.  s.  c.  39s* 
Mr.  Kbnyon  and  Mr.  Dunking  prayed,  therefore,  that 
this  order  of  feflions  might  bequamed. — Sir  Fletcher 
Norton  and  Mr.  Morton,  contra  (for  the  parilh  of 
Xirtbop).  Fraud  cannot  be  intended  :  it  muft  be  fbimd. 
This  Evan  Hugbts  took  a  tenement  of  the  value  of  lol.  a- 
year ;  and  was  die  tenant  all  the  time.  It  was  not  ne- 
ceflary  for  him  to  occupy  it  himfelf.  The  aft  of  13.  (^ 
14.  Car.  2.  c.  12.  fpeaks  of  pcrfons  coming  to  fettle  in  a 
tenement  under  the  value  or  lol.  a-year :  it  does  not  re- 
quire a  perfon  renting  a  tenement  above  that  value  to 
occupy  it :  it  is  enough  if  he  rent  it,  and  refide  forty 
days  in  the  parilh. — Lord  Mansfield  was  of  this  opi- 
nion. If  it  be  a  bona  fide  taking,  he  may  underlet  it  as 
Ic  pleafes.  If  there  (Iiould  be  any  fraud  or  coUuiion,  it 
might  be  found ;   but  it  is  not  to  be  prcfumcd. — ^Mr. 

JUSTICE  Yates.  As  to  the  cafe  determined  on  the 
forthern  circuit  [b) ,  where  two  perfons  jointly  rented  (^)  Ante,  ptfv 
Wily  feventcen  pounds  a-year,  neither  of  them  alone  might  lUt  P^  »*!• 
have  credit  to  rent  loL  a-year.  But  this  Evan  Hughes 
hid  fuch  credit :  and  that  is  the  principle  which  the  acl 
goes  upon.  There  muft  be  a  refidence  of  forty  days  in  the 
parifli,  in  order  for  this  man  to  gain  a  fettlement:  but  he 
may  let  out  part,  if  he  thinks  proper. — Mr.  Justice 
Aston  concurred,  moft  clearly.  He  need  not  refide 
tipon  any  piurt  oi  the  tenement  he  takes :  it  is  enough  if 

O  3  h© 
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XLANpvfiBKAf  he.reiide  in  the  parifli.    He  was  extremely  ckar  in  t 

•••  ^'©"■Q'-  prcfcnt  cafe.    And  as  to  fraud,  if  there'  be  fraud  it  mi 

Defound  fo :  we  cannot  intend  it  hpre.    Ten  poun 

E-yefir  being  ftated  a3  the  value  of  the  tenement,  it  I 

been  held  lufficicnt;   though  the  n^atn  paid  a  rent  tt 

was  fomewhat  lefs  than  lol.  a-yean     Thisy  I  think»  v 

(m)  Ante,  page  in  the cafc  of  jRr;r  z%  Inhabitants  offVefttm  {a).   The  und< 

i87»  pl-  »i6-    tenants  do  not  uke  a  tenement  of  the  yearly  value  of  i 

therefore  they  do  not  hereby  gain  a  fettlement.— M 

{k)  V.  9.  sc  10.  Justice  Hewitt  alfo  concurred.  The(^)  certificate-? 

Jfm.  3.  c  30.  confirms  tliis  opinion:  the  words  are,  •'  unlefs  he  (h 

AntcVpagc  144,  "  "^^''Y  ^"^  ^^''^  M^  ^^'^  ^  1^^  ^^  *  tenement  of  t 
pi.  \%u  '  y  ycskrly  vjdue  of  ten  pounds."  The  credit  is  the  grou 
the  ad  goes  upon ;  a  perfon's  having  credit  fuiRcient 
hire,  a  tenement  of  that  value  ;  and  this  man  appears 
have  had  fuch  credit.  By  the  aft  of  I3..&f  14.  Car, 
c.  12.  the  coming  to  fettle  in  a  tenement  of  not  lefs  th 
lol  perann,  value  gains  a  fettlement,  aft^r  forty  days  re 
donee  in  the  parilh. — Lord  Mansfield  observed,  t\ 
tliis  -objeftion  tends  to  narrow  fet>lements ;  when 
they  fhould  rather  be.  enlarged.— »Per  Curiam,  un 
nimoufly,  Rule  difcliarged,  and  order  of  fefiions  s 
finned  (A)« 

A  ttncment  of  '    ^        g^  Matthew's  Betbnai  Green  v.  St.  Botolpb's  Ji 

the  vclu€  of  ten  *'rr-f         cr  r>  t>  o    •>  rfT 

pounds  a,year,  if^^t  HtUiryUerm^  7.  Geo.  3.  Burr.  S.  C.  574.— Two  ji: 
taken  for  five  tices  removed  Mary  Fell  widow  and  her  five  chiidr 
momh«  at  the    from  Bethnal  Green  to  Aldgate.    The  feflions  qualhed  t 

lour'  ^oITnd!  for  ^*'^^*''  ^^^  ^^^^^  ^^^^  ^^^^^'  That  Jfliiw  Fell,  the  hulband  ai 
the  five  monthT,  ^^^^^^  ?^  ^'^  paupers,  in  the  year  1754,  hired  a  dwellin 
will,  by  a  rcfi-  houfe  in  the  pariih  of  Aldgate  of  one  William  JVallisy  f 
dcncc  on  it  of  five  months,  during  the  remainder  of  a  term  the  faid  Wi 
forty  days,  gain  5,  fa^d  therein,  and  for  which  the  faid  Jahn  Fell  agreed 

i  felcleincnt, 

(A^NoTS.  The  cafe  was  imperfe^l-  m'on  of  the  Court  would  appear,  up 

ly  (lilted,  upon  the  or*1cr  of  fefTions :  the  records  of  the  Conn,  lo  have  ht 

fciit  the  counfel  for  Not ihop  admitted  given  upon  a  different  cafk  from  t! 

that  the  man  never  occupied  more  on  whicli  they  (hould  really  give 

than  the  40s.  a»year  j  having  immc  It  was  iherefore  agreed  that  ic  ihoi 

diatdy  let  off  81.  a-ycar  (therefidue)  he  made  part  of  the  rule.  That 

to  other  perfons,     Omheurherhand,  confcnc  of  counfel  it  wa*  admiti 

the  counfel  for  Llandvcrrai  admitted,  that  bvan  Hughes,  f**ther  of  the  pa 

that  be  reiidcd  above  forty  days  up.  pcrs,  rtfided  above  forty  days  on  pj 

on,tbe4os./«raiiii  part.     And  the  of  the  tenement ;  which  part  was 

parties  agreed  to  a  pcrfeaftaic  of  the  the  yearly  vajuc  of  40s.  only;  a 

Cafe^     To  which  the  Court  had  no  that  he  did,   immediately   after  I 

obje^ion;  provided  it  were  managed  taking  the  faid  tenement,  let  thcr 

fo  that  it  (hould  appear  that  tlicre  and  rcfldue  thereof  to  under. tenan 

was  fuch  an  alteration  made  in  the  vlthouc  refiding  thereupoii    at 

(l^tcofihecaft:.  otherwife,  thcopi-  himfclf. 
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wv  the  faid  WtUiftm  IValUs  the  fum  of  four  pounds:    St. Mat- 
ami  the  (aid  John  Fell  came,  with  his  family,  to  fettle  in  """^^f 'J"' 
the  (aid  houfe,  and  remained  in  the  fame  the  faid  five  ^'^'s^'bo!' 
months  and  a  (hort  time  over:  and  the  faid  houfe  was  at      TotrH^s 
fuch  time  of  John  Fell  taking  and  entering  on  the  fame,     Aldcati. 
worthy  to  be  kt,  ten  pounds  by  the  year.     One  queftion 
was.  Whether  a  taking  for  five  months,  payingonly  four 
pounds,  could  be  deemed  a  taking  of  a  tenement  of  ten 
pounds  a-year  value ;  when  four  pounds  for  five  months  is 
not  equivalent  to  tm  pounds  for  a-year.     In  fupport  of 
tbe  order  offejjions  it  was  contended,  that  it  was  not  nc- 
ceflEuy  that  Fell  Ihouid  occupy  for  a  year  ;  and  that  it  is 
enough  that  the  tenement  is  of  the  yearly  value  of  ten 
pounds,  provided  there  is  an  occupation  of  fortv  days^ 
On  the  other  iide  it  was  faid,  that  the,  (late  of  this  cafe 
does  not  (hew  tliat  /V//had  fuch  a  degree  of  credit  as  the 
ftatute  requires,    for  that  the  criterion  is  the  ability  of 
the  perfon  to  hire  a  tenement  of  ten  pounds  a-year  value. 
—Lord  Mansfield  was  clear.     We  are  concluded 
from  treating  tliis  tenement  as  being  under  lol.  per  ann, 
value  by  the  finding  of  the  juftices,  who  have  uated  it 
as  a  poutive  faft.  That  at  the  time  when  he  took  it,  it 
was  of  the  value  of  lol.  per  annum :  it  was  then  worth  fo 
much,  to  be  let.     We  are  not  upon  the  evidence  of  the 
nluc :  if  we  were,  perhaps  this  might  come  a  little  mat- 
ter (hort  of  the  calculation,  by  about  [a)  eight-pence  per^«}  ^  moDtht 
month.     But  the  juftices  have  concluded  us,  by  their:  4I.  t  :  it 
finding.      Clearly,  the  rent  is  not  material :    it  is  the  ««on*»  »  9** 
value  that  is  material.     So  is  the  cafe  of  South  Sydenham  '*** 
v.Lamerton  {b).    Therefore  I  am  clear  on  both  points.—  ^^j  yjde  i, 
(r)  Mr^  Justice  Aston  concurred  on  both  points.  The  Stra.  57.  and 


have  been  determined  upon  right  principles :  the  value  .  yy, 

is  the  criterion.     The  aft  meant  that  the  taker  of  the  (.'ce  YATit' 

tenement  (hould  be  a  perfon  of  fuch  circumftanccs  and  v»aft  abfcnt. 

of  fuch  notoriety  and  ability  as  to  be  trufted  with  hiring 

a  tenement  of  the  value  of  ibl.  a-year. — Per  Curiam, 

unanimoufly,  Rule  difcharged,  and  order  of  fefiions  af- 

&med. 

224^  Rix  V,  Bilfdale  Klrkham^  Hilary  T/rm^  16.  Geo.  3.  A  tenement 
3.  £«nff,  523.— ^Aflw^J  fVtlfon  went  from  the  parilh  of  «n4icr  the  valM 
m/dale  Kirkham  to  mifdalc  fVeJifide,  and  there  married  ^[  *^  ^^^^ 
Sarah  the  pauper,  who  then  rented  a  tenement  of  4L  a-  \^^l^\o 
year,  and  he  occupied  the  faid  tenement  with  her  during  year,  which  at 

aojr  time  during  the  occupation  of  the  pauper  becomes  of  the  valut  of  ten  poundi  t-yeafa 
wiu  |tta  a  fettkaient,  althou^  no  alteration  be  made  in  |he  rent. 

O  4  hi^ 
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Rx I V.  his  life.  He  afterwards  died ,  leaving  the  f;ud  Sarah  the  pai)^ 
BiLtoALE  per.  Evidence  was  piFered  to  prove  that  this  tenement^ 
KfKxHAM,    ^^  ^jjg  ^jj^^P  jj^j.  jj^j^j^  occupied  it  with  his  wife»  was  wort4 

1 5I.  a-y ear,  tliough  Ipt  at  no  more  than  44.  ^ut  the  ieil^oi^s 
rejeAed  this  evidence,  and  determined  on  tlie  rent  a£i\iallf 
refer ved  \  which  being  under  lol,  a^yc^r,  th^y  ^djiidg€4 
that  the  pauper  wgs  not  fettled  in  tlie^parilh  oi  Biljd&U 
ffeftjtde  by  renting  fuch  tpnen^ent. — By  Lord  Mans-i 
FIELD.  The  juflices  have  done  wrong,  in  nptxcceiving 
the  evidence  of  tb*e  v^lue  of  the  tenement  beypnd  the 
rent  paid.  Every  leafe  froip  yeay  to  year  begins  afrelh 
every  year,  and  is  in  point  of  law  a  i^w  demiie.  if  the 
tenement  was  of  th^  value  pf  lol.  a-year  apy  year  during^ 
the  man's  occupation  of  it,  he  will  thereh^  gain  a  fettle- 
ibent.-  The  cafe  was  fent  hacH  to  the  fcmons  to  repeive 
evidence  of  the  value  ;  w^ihch  being  cfrti^e4  m(  above, 
th^  Court  hel4  it  a  goQ4  f^tt|em^nt, 

Apwipet^tt-         225.  Ri}(  V.  Mfighulii  Eafiir  Term^  24.  €rf«.  J.  Edi-- 
uJSeHetI'"iind  '^^^'^  MSS.^ffenry  Goliaurne  topk  a  tenement  in  Mag^ 
the  Undford      ^*'A  <jonfifting  of  a  cottage  and  an  acre  of  land,  of  tlie 
aflerwardi  re.    value  of  feven  pounds  per  awwniy  \>y  verbal  agreement,  of 
ceivesrent.       Lord  Stfton  iox  e^eveo  years,  and  was  alfo  to  pay  the 
fometimes  (fom  {j^^cs.     Hmry  Colbournc  ( the  pauper^  let  this  tenement  by 
fome"m«  from  ^  *'^^  agreepient  for  his  whole  t^rpi  to  John  Agnail  at 
Che  under-        (he  famfs  rent  and  terms :  and  it  was  agreed  between  the 
tenant.    The    pauper  and  IVignall^  that  the  latter  ihpuld  pay  his  rent  tq 
f  aoper,  after     j^ord  Si/ton.    The  cottage  was,  at  the  time  of  tliis  letting^ 
J^klothlf  ^' "^  the  occupation  of  Elizai^ah  Linton,  >vho  had  tak^u  it 
tcnemem,        ^f  ^^  pauper  at  three  pounds  a-year.     ff^ignaU  et^ter^ 
which  made  up  into  po^Ielfion  of  the  land,  and  let  the  cottage  to  Linford 
|ol.  ADjuDc-at  tlie  fame  rent  of  three  pounds  a-vear.     l^hc  paupe\• 
»n,  thathccon- f^^^^  time  after  rented  a  tenement  for  leventy-five  pounds 
thc^firil^tcne'.^  i^  MdHfig ;  and  refided  on  it  three  years:  then  being  fol4 
i»enc,aiuJ         up  by  his  landlord  ^nd  diftreiled  in  his  circumftanccs, 
iJiereby  gained  hc  ret^irned  in   1780  to  Maghull  (having  given  up  the 
tictUemenu      tenement  in  Melting)  with  only  a  fipw  houfliold  goods, 
and  took  a  cottage  of  IVilliam  Wood  of  tlie  value  of  three 
pounds  a-year,  on  which  hc  refided  above  a  yef  r.     Z^/*-- 
nall  was  t^ken  for  tenant  to  Lord  Scfton  for  ;hc  whole 
premifes  in  Maghull^  and  fecured  to  his  lordfliip  the  rem 
for  1778  and  1779  by  the  joint  bond  of  hinifplf  and  tlic 
pauper.     Wi^all  alfo  received  from  Linford  one.  ycar*^ 
rent  of  tlie  cottage,  diiirained  her  for  ano|\i^r,  and  the 
third  year  Ihe  had  no  goods  to  diilrun  on.   The  pauper 
having  by  an  artifice  got  Wignall  from  home,  entered 
without  his  confent  on  the  acre  of  land^  and  began  tot 
mow  it.     Jyignall  on   his  return,  by  the  defir?  pf  his 

wife. 
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wife,  who  WIS  the  pauper's  fifter,  permitted  him  to  inik^      Rkx  w 

the  hay ;  and  the  pauper  continued  in  poflcflion  of  tb^  MA«ii«M,t 

land  more  tlian  forty  days,  whilft  he  refided  in  thfi'Cot-^ 

tage  which  he  took  from  fVUlam  fVood\  but  he  ne-i 

yerreceivtd  finy  rent  for  the  gottage^  occupied  by  Lm* . 

ford.    The  pauper  in  1 780  paid  Lord  Si/un's  agent  threq 

guineas  in  part  of  the  rent  for  that  year.     The  agent, 

confidering  him  as  having  obtain^  the  pofleflion  frau* 

dulently^  but  being  glad  to  get  the  rent  from  anybody^ 

the  pauper  and  IViputll  entered  into  a  joint  fccurity  to 

l,9rd  Sefton  for  the  refidue  of  the  rent  for  1780,  which 

was  never  paid.    The  feffions  held  the  pauper  to  be  fet** 

tied  in  MaghuIL — Mr.  Cockhill  fbewed  caufe.    He 

iaid>  the  underletting  of  the  tenement  of  fevea  pounds 

9aade  no  difFerence,  for  which  he  cited  Re^  v.  LUnd- 

vcrras  (a).     The  pauper  continued  anfwcrable  for  the  («)Burr.  57?, 

rent ;  Lord  Sefton  confidered  him  a$  his  tenant,  and  ac<»  ^"<^  P'C*  '9^^ 

cepted  rent,  and  took  fecurity  from  him.    As  to  the  cir-  ^  **** 

cunxftatice  of  his  obtaining  p^ileflion  again  by  fraud,  it 

was  entirely  immaterial,  iince  it  was  not  neoeilary  that 

be  (hould  continue  in  the  poiieflion,-*MR.  Fielding 

juid  Mr.  Manley,  ctmtra^  obferved,  that  the  taking  of 

the  feven  pounds  a-year  was  by  a  parole  agreement  fot 

eleven  years,  and  therefore  amounted  only  to  a  tenancy 

at  will :  that  an  eftate  at  will  was  undoubtedly  fufficient 

to  gain  a  fettleihent ;  but  it  appeared  from  the  circum- 

ftance  of  the  cafe,  that  the  will  was  determined  before 

the  taking  of  the  three  pounds  a-year  from  JVood.  When 

the  pauper  took  an  uncrar-tenant,  the  iignment  deftroyed 

^  eftate  at  will.    Lord  Coice  fays^(^),  that  if  tenant  (0  ^  <^ 

jU'will  grant  his  eftate,  the  grant  is  void,  but  the  will  is  57*  «• 

determined.     If  the  original  taking  was  then  out  of  the 

Jueftion,  it  would  be  incumbent  on  the  otlier  fide  to 
lew,  a  freih  taking,  which  it  was  impoffible  to  make 
out.  The  bond  could  not  amount  to  a  taking  ;  it  was 
pnly  a  fecurity ;  or  at  mof^,  being  joint,  would  make  the 
pauper  tenant  only  of  a  moiety^  which  was  not  fufhcient 
^l  valuc-^LoRD  Mansfield.  This  cafe  is  very  parti* 
f ularly  circum^bnqed.     It  n^ver  did  occur  before,  and 

robaoly  never  will  again,  and  can  Jiever  be  an  authority. 

t  would  certainly  be  difficult  to  fhew  that  a  new  leafe 
was  granted ;  hut  I  take  it  the  other  way :  and  I  am  oi 
opinion  the  old  one  never  was  determined.  Lord  Sefton 
pever  gave  the  pa\iper  up  as  tenant^  and  he  continued 
liable  for  the  reat.r-RuLLBR,  Juflice.  There  is.  fome- 
thing  of  a  contra^idion  in  the  cafe,  ftating,  that  the 
^tl^r  spm  was  takcA  ^  tenant  ^  but  it  does  not  follow 

that 


I 


aOa  SETTLEMENT.  BY  KE17TXVO  A'TENEMTEKT, 

Krx  V.      ^^^  *^  pauper  was  given  up.   Lord  Sefton  meant  to  con» 
Mac^vli..    tinue  both  him  and  his  under-  tenant  liable.—Order  con<- 
firmed* 

•  •  * 

A  fraudulent'      .  aa6.  JJhburton  v.  JVoodiafid:,   Eofter  Termj  25.  Geo.  3. 

JS^ltcT  ^  T"^*^  i2f/^..26i Thomas  Gufwell  Jme  his  wife  and 

pounds  a-ycar  •  ^^^^  two  children   werc  removed  by  an  order  of  two 
•s  takiDg  a     '  jufticcs  from  the  pariib  of  Jjhhurton  in  the  county  of 
^rmof  ihatva-X)rt;^  to  the  panih  of  JVoodl:ind  in  the  faid  county  3 
lac  without  be-  j^j  ^^^  feffions,  upon  appeal,  confirmed  that  order,  and 
hfu^Unotg^n^a^  the  following  cafe  ((7)  :~Tliat  the  pauper  yJwnif/ 
afettiemenc.     Gufwell  vTTCi  a  day-labourer,  and  fettled  in  the  parifh  of 
Woodland  by  fervitude,  and  that  he  went  into  the  parifh 
kA  AJhhurion^  where  he  rented  a  cot  houfe  at.il.  12s.  j^ir 
ernnum^  in  which  he  reiidcd  :  tlut  while  he  fo  rented  it) 
ion  or  about  O^ober  17S2,  he  took  a  meadow  for  one 
year  in  the  faid  parifh  of  Woodland^  at  the  rent  of  ten  gui^ 
Tuasy  of  one  Mark  Northcote^  who  refided  in  the  faid  pa«> 
rifh,  and   rented  this  together  with  other  ground  of 
Afrs.  Viaylory  and  paid  the  poor-rates  thereof,  being  by 
covenant  to  be  reimburfed  by  the  faid  Mrs.  Taylor  :  that 
the  pauper  did  not  ftock  It  at  all,  but  at  Chriftmas  he  let  the 
^ofs  for  three  guineas  to  Edward  Barter  (without  the 
privity  of  the  faid  Northcote)  until  the  Lady-^^y  follow- 
ing, who  flocked  it,  and  paid  the  rent  to  him  :   that  the 
pauper  after  that  (but  not  on  the  fame  day)  paid  Norths 
tote  his  landlord  five  guineas  for  a  half'^year's  rent :  that 
there  wereTeveral  perfons  who  offered  to  take  the  grafs  of 
the  pauper  before  he  let  it  to  Barter  r   that  he  the  pauper 
laid  up  the  ground  for  mowings  and  then  let  the  fhred  or 
mow  to  the  faid  Mark  Northcoti  for  five  guineas,  and  the 
after-graft  for  two  guineas  :   that  at  the  end  of  the  year, 
•when  he  came  to  fettle  accounts  y/\th Northcote^  the  pau- 
per received  two  guineas  on  balance  of  accounts^  after 
allowing  five  guineas  to  Northcote  for  the  half-year's  rent 
then  due :   that  Northcote  did  not  apply  to  tlie  pauper 
to  take  this  ground,  hut  that  the  pauper  applied  to  him, 
and  he  readily  trufled  him  ;  afligning  as  reafons,  that  he 
believed  him  to  be  an  honefl  man,  though  a  day-la- 
^bourer,  having  known  him  upwards  of  twenty  years; 
and  that  he  had  heard,  jufl  before  he  let  him  the  efiate, 
that  the  pauper  had  received  a  legacy  from  a  brother-in- 
law  equal  to  the  year's  rent  :   that  he  (Northcote)  had 
frequently  made  a  practice  to  take  ground,  and  let  it  out 

(«)  At  a  former  feflioDMhe  evU  was  adiriinible,  fcnt  the  caie  down  tq 

devce  of  Ma: k  Northcote  was  rcje^-  be  reftatedj  and  to  rectivc  his  evU 

cd  J    but  the  Court  of  Kind's  Bench  deilc^.                                 • 
\^hn%  of  opinion  that  his  testimony 

again 
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tgain  in  parts  and  parcels :  that  three  years  previous  Atviv«To«9« 

to  the'  taking  of  the  above  meadow  the  pauper  applied  to   Wo^tAH** 

the  pariih-ofiicers  of  fVoodland  for  relirf'^  on  account  of 

ficknefs,  and  was  relieved  by  them :    that  about  half  a 

year  after  the  expiration  of  tlie  term  for  which  he  took 

this  meadow,  his  wife  applied^  and  received  pay  of  the  pa^ 

ri/h  of  IVoffdland^  he  then  being  fick  in  the  E.xeter  hof- 

pital :  that  he  made  a  frefh  agreement  for  taking  ano« 

ther  field  of  Northcotey  at  13!.  per  amtufttj  on  the  morning 

of  the  day  he  was  examined  before  the  juftices  toudiing 

his  fettlement.    And  the  court  of  felTions  were  una« 

nimoufly  of  opinion,  that  the  faid  taking  of  the  laid 

field  was  fraudulent. — Willes,  Jufttce^  delivered  the 

opinion  of  the  Court,  that  they  did  not  think  it  nccef. 

fary  in  this  cafe  to  give  an  ablolute  opinion  upon  the 

general  queilion,  Whether,  when  the  fcilions  have  Hated 

all  tlie  iaAs  particularly,  and  dri^wn  a  conclufion  of  fraud 

fh>m  thofe  nids,  this  Court  have  a  right  to  examine  into 

the  propriety  of  fuch  conclufion?  becaufc  they  were  all 

of  opitAion,  that  the  concluiion  of  the  juilices,  upon  the 

fafts  dated  in  this  cafe,  that  it  was  a  fraudulent  takings 

was  right. — Order  of  th^  feflions  affirmed, 

227.  Simonburnv.  Mclkridge^  Hilary  Termy   2J.  Gee^^Ahmafe  and 
}*Term  Rep.  598, — Rule  obtained  by  Chambre  to  Ihcw"**^^  ^««fc 
caufe  why  an  order  of  feflions  for  the  county  of  Northum"  l^^Jl'^^'^ 
berlandf  confirming  an  order  of  two  juftices  for  the  ^^^  « t  rewJd'for ' 
jnoval  of  John  Patiifon  Elizabeth  his  wife  and  their  five  his  rervice^  it 
children  from  the  townfhip  of  Simoniurn^  in  the  parifli  of  pe"n»««i  to 
Jimotthinty  in  the  county  ot  Northumberland^  to  the  town-  ^^*  **y  *  ■*"'"-: 
fliip  oiMclkridge,  in  the  parifli  of  Haltwhiftle,  in  tlie  fame  wiT^'Tcl'l^ 
pounty,  fliould  not  be  quafhcd.     The  cafe  ftated.  That  of  commoVia 
Jofepb  Pattifony  the  grandfather  of  the  fziA  John  Pattifonj  ttte  phcc  whetv 
jurquired  a  fettlement  in  the  townfhip  oiMelkridge  by "  "  ^"""f*^!  •• 
renting  and  rcfiding  upon  a  tenement  of  thcyearlv  value  f^jJ^T'il''  *** 
of  lol. :  that  neither  the  father  of  the  faid  John  Pattifony  t^^^^    ^^ 
nor  he  himfclfi  did  any  ad  to  obtain  a  fettlement ;  and 
that  die  fettlement  of  the  faid  Jofeph  Pattifon  the  grand- 
father was  the  derivative  fettlement  of  John  Pattifon  the 
pauper.     And  it  alfo  appeared  that  the  (aid  Jofeph  Patti* 
yin  the  grandfather,  after  his  fo  acquiring  a  fettlement  in 
the  townfhip  of  Melkridge^  having  then  a  Bimily,  was  ap- 
pointed to  be  a  herd  to  feveral  perfons  having  a  right  of 
common  upon  a  large  and  cxtenfive  common  or  wafte 
}ying  in  the  tQwnihip  of  Hen/haw^  in  the  faid  parifh  of 
kahwhiftU :  that  he  accordinglv  entered  upon  his  faid 
employment,  and  removed  witn  his  family  to  a  houfe 
fitvi^U  upoQ  tb^  iai4  coi^mQA}  where  he  rcfided  feveral 

years. 
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tucovfirtwvb  years,  and  until  his  death  :  that>  as  a  reward  for  hk  faid 

^Bi««fti»o«.  ferviceSy  he  was  allowed  the  exclufivc  enjoyment  oftkfe 

faidhonfe,  and  of  a  parcel  'of  meadow  ^ound  adjoining 

thereto;  and  that  fucli  bonfe  and  ground  were  worth  20I. 

a»ycar. — Law,  in  fupport  of  the  order  ofleffioniy  wa5 

proceeding  to  argue  that  this  cafe  might  be  diftinguiftied 

From  all  the  former  ones  on  this  fiibjcft,  for  riiat  here  the 

pauper  had  not  occupied  tlic  tenement  as  his  own,  but  aa 

a  fervant  of  fonie  ot  the  commoners,  and  who  had  no 

power  themfclvcs  to  grant  fuch  a  licence  ;  but  hcdefifted 

from  arguing  it  further,  as  the  Court  thought  no  doubt 

could  be  entertained  upbn  the  queftion :  for  they  ftid, 

that  the  fervice  of  the  pauper  was  equivalent  to  his  paying 

rent ;  and  that  the  commoners,  inftead  of  giving^  him 

fo  much  money  by  way  of  wages,  had  permitted  him  to 

occupy  this,  houfe :  that  the  cafe  had  exprcfsly  fUtcd, 

that  the  pauper  had  the  exclufive  enjoyment  of^thc  prc- 

{m)  J.  TcTiD    mifes  in  qucftion,  Which  were  worth  aol.  a-year:  that 

Kep.  45S.        pofleflion  could  n6t  be  ftated  in  flronger  terms ;  "and  that 

An«c,pfgei75,|hecafc  of  Jicxv,  Ffl/ongUf  (a)  was^mtich  ftrOngen 

pl.  aio. 

V,  Q^THE  TIME  for  which  the  tenement  may  be  taken. 

The  tiWng  of  ^li.  Gratwkh  z\  Shenftm,  EaJIerTerm^  3a.  Geo.'!.  Burr, 
r!^*n^b^'for ^:^'474  — Two  juftices  xtmoxtiThomas  LymerznAJnne 
^0  wbih  ytar!^  ^^^  wifc  from  the  parifh  oi  Gratwicb  to  bhenflon.  The 
fcffions  confirmed  me  order,  and  flated  the  following 
cal'e  : — ^That  the  pauper,  Thomas  Lymer^  having  gained  a 
fettlcment  at  Shenjlort^  by  a  year's  hiring  and  fcrvice,  af- 
terwards, to  wit,  about  nfteen  years  ago,  took  a  houfe  ia 
the  parifh  oi  Gratwch^  at  30s.  a-year,  which  he  has  en- 
joyed Qver  fince,  till  removed  by  this  order  ;  and,  five 
years  ago,  took  two  adres  of  land  in  the  parifh  of  King*s 
Bromlcyy  in  the  county  of  Stafford^  for  the  growing  of  po- 
tatoes, from  Cxmdlemas  to  Michaelmas^  for  9I.  ;  and  at  the 
fame  time  and  from  the  fame  perfon  took,  in  the  faid 
parifh  of  King's  Brcm/cy^  half  an  acre  of  land  at  40s.  for 
the  like  term  ;  and  paid  his  rent  for  all  the  premifes^ 
which  were  of  the  value  aforefaid.  The  pauper  entered 
upon  and  enjoyed  the  lands  during  tlie  terra  ;  and  the 
latter  part  of  the  time  of  his  enjoying  the  fame,  to  w  it, 
between  Midfummer  and  Atichaclmas^  he  lodged  above 
forty  days  in  the  pnrrfh  of  King*s  Bromley,  where  the 
lancfs  lay,  for  the  convenience  of  digging  up  and  difpofing 
of  the  potatoes.  It  was  moved  toquafh  thefe  orders^  be- 
caufe  the  13.  l^  14.  C///*.  i,  c.  12.  does  not  recjuire  that 
the  taking  Ihpuld'bc  for  a  yaxr^  which  tlic  jufhces  fctht 


lb  harcihotigbt    ncccflafjr — Mr.  Morton,   againftO«Atwic«if, 
guafhing  the  ordcn,  contended,  that  the  taking  in  Grat*     Swcrrtw, 
wicb  was  only  30s.  a-ycar,  and  there  was  not  an  occu- 
pation for  a  year  of  a  tenement  taken  for  a  year  in  King^s 
Bromley  I  both *of  the  tenements  in  A7«^'s  Brarhtey  having 
been  taken  for  only  eight  months  ;  therefore  he  had  not 
gained  a  new  fettlement  in  eitlier  of  th^fe  places.— Mit4 
Aston,  r««/r^i. — LoRDMANSFifiLDafkedMR.MoRTON^ 
if  he  liad  any  cafe  to  prove  that  a  takingyirr  a  year  has 
been  holden  neceflary;  and  he  owned  that  he  liad  not. 
The  13.  tf  14.  Car.  2.  c.  I2.  and  8.  li  9.  TViU.  3.  c.  x'l. 
ought  to  be  confidered  together,   being  in  pari  materia ; 
and  there  is  no  determination  that  it  is  neceflSiry  there 
Ihould  be  a  taking yi/-  a  year. — Dennison,  JuJHce,    The 
reafon  why  there  has  been  no  determined  cafe  upon  the 
duration  of  the  tenure  is,  Becaufe  the  aft  does  notmention 
any  fuch  thine  as  taking  for  a  year y  or  for  any  particular 
time.    The  aft  goes  upon  the  credit  of  the  perfon,  and 
his  ability  to  rent  lol.  per  annum.    Such  a  man  was  not 
coniidered  by  the  Legiflaturg  as  a  vagrant,  or  as  likely  to 
become  chargeable  to  the  parifh  :  and  the  nature  of  this 
land  makes  the  prcfent  ^fc  ftronger.     I  think  there  is 
no  neceflity  to  require  a  taking  for  a  whoteyean     It  is 
like  the  cafe  of  a  taking  at  will  fatisfying  die  certificate 
aft ;  where  the  words  are  the  fame,  **  the  yearly  value  of 
*'  ten  pounds."  The  rcfidence  of  forty  days  upon  dxis  tak- 
ing gains  the  fettlenient. — Mr.  Justice  Foster.   It  is 
:tgreed  by  the  counfel  for  the  orders,  that  refidence  upon 
the  tenement  of  the  greater  value  is  not  neceffary ;  then, 
taking*  that  for  granted,  I  have  no  doubt  that  this  is  a 
bona  fide  renting  a  tenement  of  lol.  per  annum  value. — Mr, 
Justice  Wilmot  concurred.   That  former  point,  which 
Mr  Morton  very  candidly  and  rightly  gave  up,  being 
fettled;  that  the  rcfidence  upon  a  part  of  the  difFerQat 
takings  is  fufficient  to  gain  a  man  a  fettlement  in  the  pa- 
rifh where  he  refides,  I  have  no  doubt  as  to  the  other, 
that  tlie  taking  here  ftated   is  fufEcient  to  anfwer  the 
meaning  and  intention  of  the  Legiflature  in  13.  ^  14. 
Cehr,  2,  c.  12. ;  for  it  turns  upon  the  credit  and  ability  of 
the  perfon  who  is  capable  of  hiring,  and  is  judged  proper 
to  be  trufted  with  a  taking  of  the  yearly  value  of  lol. 
But  neither  the  aft  of  parliament  nor  aTiy  determination 
upon  it  have  faid,   that  it  muft  be  a  taking  for  a  whole 
•  year :  and  if  it  were  to  be  efteemed  neceffary  to  take  fuch 
a  tenement  for  a  whole  year,  it  might  be  attended  with 
great  inconveniences ;  iiifoniuch  that  a  man  might  be  re- 
moved from  a  houfe  even  of  lool:  per  annum  value  which 
he  ihould  Ukc  only  for  half-a-ycar.    And  the  cafe  of  a 

leaio 
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<>iAT«rt£ji  «r.  Icafe  at  will  aikler  the  ccrtificatc-aft  of  8.  tsf  9.  ^/A  3# 
SatjiTpji.  Q^  J  j^  ig  yg jy  uj^g  ^h^j  prcfcnt  cafe  j  for  the  words  of  both 
^&s  are  almoft  exactly  the  fame.  1  hold  it  to  be  clear, 
upon  ^his  ad  of  parliament^  that  it  neecs  not  to  be  a 
taking  for  a  whole  year. — Per  Curiam  unanimoufly, 
Rule  made  abfolute  for  quaihing  both  orders.  Both  or* 
ders  quaihed. 

A  tenement  229.  Staunton^under-^Bardott  v,  Ulefcroft^   Hilary  Term^ 

taken  from  the  6.  Geo.  3.  Burr.  S.  C,  558. — Two  jufticcs  made  an  order 
a1l2^^  for  the  removal  of  U^iliiam  Harrijon  Sarah  his  wife  and 
fcU^I^ISJu  ff^i^^^  ^^^  Elizabeth  their  Children  from  Ulefcroft  in 
tibi  a  Settle.  Likefterjhlre^  to  Staunton-under-Bardony  in  the  parifh  of 
Tbwntorij  in  the  fame  county ;  and  the  feflionsy  upon  an 
appeal,  confirm  that  order,  and  ftate  the  following  cafe : — 
Some  fhort  time  before  the  25th  of  March  1763,  Thomas 
Orton  took  of  Jonathan  Pilgrim  a  farm  in  Ulefcroft^  con- 
lifting  of  a  dwell ing-houfe  and  feveral  clofes  and  lands, 
tlien  at  the  yearly  rentof  45I.  He  entered  upon  the  fame 
on  tlie  faid  25th  of  Marchy  and  occupied  fuch  premifes 
until  about  the  middle  of  May  following ;  during  which 
time  he  flocked  the  fame  with  cattle,  and  then  gave  up  the 
poileflion  tliereof,  by  confent  of  parties,  to  the  faid  jona^ 
than  Pilgrim.  Upon  fuch  giving  up  the  pofleilion  of  tlic 
faid  farm,  Mr.  Pilgrim  took  the  polfeflion  thereof,  flocked 
it  with  his  cattle,  and  occupied  the  fame  till  the  2^th  of 
May ;  when  he  let  part  of  fuch  farm  to  the  pauper  fFil- 
Ham  Harrifon  until  the  Lady-day  following,  under  pay- 
ment of  the  rent  or  fum  of  twenty-fix  guineas,  Haryrifon 
to  pay  half  the  poor's,  levies,  do  half  the  repairs,  have  the 
manure  then  in  the  yard,  and  leave  the  fame  quantity  at 
his  quitting.  Harrifon  entered  upon  that  part  of  the 
farm  he  took  as  aforcfaid  about  the  ifl  or  2d  day  of  June 
following  ;  flocked  the  fame;  brought  thither  the  follow- 
ingcrop  he  was  entitled  to  from  the  farm  he  before  held 
at  S taunt  on-undcr"  Bar  don  ;  plov.'ed  part  of  the  land,  and 
fowcd  it  with  turneps  ;  held  the  whole  premifes  fet  to 
him  as  aforefaidtill^<7^/y-^/0y  following;  paid  the  twenty- 
fix  guineas,  upon  a  diflrefs  taken  for  it ;  and  then  quitted 
the  fame.  His  taking  the  farm  at  Ulefcroft  appeared  to  be 
a  hon&fide  taking,  without  fraud  or  intention  of  gaining  a 
fettlement  in  the  liberty  of  Ulefcroft. — Sir  Fletcher 
Norton,  who  moved  to  quafh  thefe  orders  onTuefd^y 
the  2d  of  January  1766,  faid,  the  only  queftion  was. 
Whether  ^///fl»i  Harrifon* s  living  on  a  tenement  of  mora 
than  tlie  value  of  lol.  a-ycar  (i//z.  twenty-fix  guineas) 
for  above  forty  days  irremoveable,  did  thereby  gain  a  fet- 
I      llement  \  Rule  to  fbew  caufe. — Mr.  Dunning  (who  was 

to 
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to  have  Ihewn  caufe)  now  allowed  the  orders  to  be  jtide-  StxtiiToii. 
fenfiblc  ;  wherefore  rule  made  abfolute  to  qnaili  both  ''>'»*«-Bar-. 
trdcrs  (without  defence).  .  "^"cwt"" 

VL  0/  tbi  nftdcnct  neajfurj. 

230.  Dllwjn  V.  Lcominfta'y  Trinity  Term^  8.  W9.  Geo.  2.*^®  g«mifcttfe. 
Burr.  S.  a  54.— Two  juftices  removed  mUiam  .5iHiVA,^^^^|J^*« 
Mary  his  wife,  William^  John^  Mary^  and  jlnne-^  their  chil-  ,ol.  ■year,  the 
dren,  all  under  feven  years  of  agei  from  Dilwyn  to  £^0- toiant  muft  r«« 
minfter.  Upon  an  appeal,  the  order  of  feflions  flates,/*''  »P«*  »* 
That  upon  examination  of  William  Smith  tht  father  upoh^***^  ^*'*' 
oath  it  appeared,  that  about  four  years  fmce  he  rented  a 
tenement  and  lands  for  a  year  in  Leominfter  at  40L :  tliat 
he  lived  in  it  one  year,  and  paid  his  rent :  that  the  next 
year  he  rented  another  farm  of  80L  a-year  in  the  fame 
parifli,  and  continued  in  that  farm  for  one  whole  year* 
The  year  following,  the  faid  fPl/liam  Smith  agreed  tor  a 
farm  in  tlie  parifh  oi  Eardijlandf  to  hold  from  Caudlemas^ 
at  441,  yearly  rent ;  and  in  the  month  of  April  following 
he  fowed  about  fifteen  acres  of  the  land  with  graiji ;  and 
in  May  following  he  came  to  live  on  the  faid  farm,  and 
inhabited  there  about  three  weeks ;  and  then  the  greateft 
part  of  his  (lock  of.  cattle  was  feized  and  driven  away  for 
rent  due  to  his  former  landlord :  whereupon  die  faid 
Smith  then  came  to  a  new  agreement  with  Ins  landlord  in 
Eardijlandj  and  agreed  to  quit  that  farm  and  to  pay  tlio 
laid  landlord  8L  for  fatisfadion?  and  to  continue  in  the 
&nn-houfe  and  garden,  and  to  have  a  fmall  parcel  of 
pafture  with  it,  at  the  rent  of  3I.  los,  to  be  paid  at  the 
CandUmas  following:  that  at  the  harvefl  after,  his  land* 
lord  feized  upon  the  fifteen  acres  of  grain.  The  pauper, 
finding  himfelftbus  diftrefled,  ^hout  Afichaelmas  before 
the  expiration  of  his  term  in  Eardi/landy  rented  a  houfej 
garden,  and  the  aftermath  of  a  meadow  in  Dilwyn^  to  hold 
from  that  time  to  May  following,  and  agreed  to  pay  5L 
for  the  houfe  and  garden,  and  15s.  for  the  grafs  and  mea- 
dow :  that  he  entered  with  his  family,  and  continued 
there  according  to  his  agreement,  but  paid  no  taxes  or 
executed  any  ofEce  in  Dilwyn,  Upon  the  whole,  the 
feffions  difcliarged  the  faid  order  of  the  two  juftices,— ^On 
Saturday  the  7th  of  June  I735>  a  motion  was  made  by 
Mr.  Philips  to  quafn  tlie  order  of  feiHoi^,  becaufe  the 
fettlement  in  Leominjier  was  undoubtedly  good  ;  and  the 

fauper  appeared  to  have  gained  no  new  fettlement  fince : 
or  the  reiidence  under  the  44I.  a- year  leafe  in  Eardijland 
was  lefs  than  forty  days  ;  and  tlicre  can  be  no  pretence 

of 
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DttwTK  *.  of  his  gaming  ii  fcttlwnent  in  Ditwyn.  A  fule  was  thcti 
IxomiiiTSfi  made  to  Ibtvr  raufc  i  and  caufc  was  now  attempted  to  be 
Ihcwn  by  Serjeant  Birch  and  Mr.  ABN£Y4-r-LoE0 
Hardwicke  faid,  there  was  no  inhabitancy  for  forty 
days  in  Eardijland  under  the  IcMfe  of  44J.  per  annum ;  and 
therefore  there  can  be  nofettJcment  gained  under  it :  and 
the  next  agreement  with  his  landlord  in  Eardijland  wa^ 

Sjuite  a  fepafatc  colitrafi,  and  cannot  be  tacked  to  the 
ormer.  It  did  not  take  cffcft  till  the  other  was  finifhed. 
—Per  Curiam.  The  order  of  feffions  qua(hed>  and  the 
original  order  affirmed* 

A  tenement  of       231.  Rex  v.  Lecdss  Eajier  Term^  4.  Ge^.  ^4  4.  Surr.  S.  Cl 
*®J;*'5^''» :"  524.-»-Upon  complaint  made  to  two  juftices  of  peace  fof 
wife  and  diil-*  thc  county  of  Z.riVr/7^r  by  the  churchwardCTis  and  ovcr-» 
^im  live,  gain  fcers  of  Black  for  dbyy  in  the  parifh  of  jf/hby  de  la  Zouch^  in 
riitm  a  feitle-    the  faid  county  of  Letcejin^^  that  Anne  Howe^  wife  ofjo- 
ment  in  the  V^-Jeph  Howe^  by  trade  or  profeffion  a  coachmakef  (who  hath 
Il^^uffi-  *^^^'y  defertcd  her},  and  her  two  children; to  wit,  Elizas 
tuate^,  although  ^^^^  ^cd  about  two  years,  and  Mary  aged  about  ten 
Ke  occafionaiiy  weeks,  have  lately  intruded  themfelves  into  tliefaid  town 
leiides  in  ano-   of  Blackfmdby^  there  to  inhabit  as  parilhioners,  contrary 
lS?i»frefid"on  ^^  ^^  ^^^^  relating  to  the  fettlcment  of  the  ooor,  and  are 
thisiweroentihe  there  likely  to  become  chargeable  if  not  timely  prevented  ; 
hft  forty  days    the  two  juftices,  upon  the  25th  of  June  1763,  removed 
prerious  to  the  them  ffom  Blackfordhy  to  Leeds  in  York/hrrej  as  their  laft 
^^^''^^wi    '^^  fettlement ;  which  order  coming  before  the  fefliont 
Iiw.         *     upon  the  4th  of  OHoher  1763,  on  an  appeal  made  by 
the  parifh  of  Lecds^  they  ftate  the  following  cafe  :  Jofeph 
Howe^  hulband  of  the  faid  AnneHowe^  in  June  1761  took 
a  tenement  of  lol.  per  ahnum  at  Blackfordbyy   and  was  to 
leave  it  at  Michaelmas  or  Lady-day  \  but  no  mention  was 
made  what  Alichaelmas  or  Lady -day  he  was  to  Jcave  it. 
At  Michaelmas  1761,  Hawe  and  his  wife  went  to  Black* 
fordby^  and  rclidcd  upon  the  faid  tenement  till  about  the 
Chrijhnas  foWoWm^ :  from  which  time  till  the  month  of 
May  1762  he  was   fomctinies  at  Leeds  and  fometimes  at 
BlacHfordby ;  but  his  wife  and  family  refided  wholly  at 
Blackfordhy^  and  never  were  at  Leed^  oefore  the  removal. 
In  May  1762,  he  took  for  a  year  one  tenement  at  the  an- 
nual rent  of  15I.  and  another  of  5I.  both  at  Leeds^  where 
he  followed  the  trade  of  a  coachmaker,  and  occupied 
them  till  fome  time  in  the  month  of  June  1763.     From 
the  time  of  his  taking  the  faid  tenement  at  Leeds  to  JV^* 
vember  1762  he  refided  chiefly  at  Leeds^  but  was  in  the 
meao  time  twice  with  his  wife  at  Black fordl^y^  whom  he 
left  in   the  tenement  he  took  there.     From  Novefpltr 
1762,  he  rcfided  conftantly  at  Leeds  tillaboutthe  15th  of 

April 
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ifpW/ 1763.     His  wife  and  family  becoming  chargeable      Rix*. 
to  the  toviii  oi  Blackfordby^  the  parifti-officers  of  i^/^^r^t- *     Leidi. 
fordhy  obtained  a  warrant  from  a  juftice  of  peace  to  ap- 
prehend him  on  that  account,  and  brought  him  into  the 
county  of  Lilcefttr  aforefaid  ;  when  he  made  them  fatis- 
faSion,  and  proraifed  to  take  his  wife  away  from  Black- 
fcrdby^  and  prevent  their  being  at  any  further  expence :  but 
flic  being  at  her  time,  the  faid  Jofeph  Howe  and  his  wife 
ftaycd  in  the  faid  tenement  at  Blackforiby  twenty-feven 
(lays,  whilfl  (he  lay-in,  to  wit,   from  the  i8th  day  of 
^pnl  1763  to  the  15th  of  May  following;  when  he  took 
his  wife  to  and  left  her  at  her  brother's  in  Worceftcrjhlrey 
and  returned  to  Blackfordby^  and  locked  up  the  doors  of 
his  houfe  there,  and  left  the  key  with  a  neighbour,  and 
gave  him  direftions  to  get  the  hay  for  him  off  the  tene- 
ment there  which  he  took  as  aforefaid ,  and  in  a  few  days, 
-nd  without  ever  having  relided  either  in  the  faid  tene- 
ment at  Blackfordhy^  or  in  the  pariOl  of  Blackfordhy^  after  ' 
the  taking  his  wife  as  aforefaid  to  her  brother's,  went  to 
Bunjltt^  a  hamlet  in  the  pariih  of  Leeds  which  maintains 
its  o;vn  poor,  and  continued  there  ever  fince.     The  hay 
was  accordingly  got  for  him,  and  flill  remains  upon  the 
prcmifcs,  and  is  his  property.     About  a  fortnight  fince 
he  wrote  a  letter  to  the  perfon  with  whom  he  had  left  the 
laid  key,  to  deliver  the  poileilion  of  the  faid  tenement  at 
Blackfordby  to  the  landlord  ;  but  pofleilion  was  not  de- 
livered.    On  the  day  before  the  appeal  he  received  the 
key  from  the  faid  perfon,  and  had  it  in  his  pofleflion  at 
the  time  of  the  appeal.     His  wife  having  afterwards  re- 
turned to  Blackfordbyj  and  wanting  relief,   they  removed 
her  by  order  to  Leeds^  afs  the  place  of  her  fettlement.  The 
court  of  feffions  is  of  opinion,  that  Leeds  is  the  place  of 
her  and  her  children's  fettlement,  as  Jofeph  Howe  has  not 
rcfidcd  forty  days  upon  his  tenement  at  Black  for dby  f\i\c^ 
he  refided  upon  his  tenement  at  Leeds ;  which  he  did 
from  November  1762  to  the  faid  15th  oi  Jpril  1763,  as 
<^ve  ilated  ;  and  therefore  they  confirm  the  faid  warrant 
of  the  laid  two  juflices.    Thefe  orders  being  removed  up 
hither  by  certiorari^  the  only  queilion  turned  upon  the 
fcttlemcnt  of  this  Jofeph  Howe^  the  hufband  of  Jinne  and 
^er  of  the  children  (for  it  was  agreed  that  their  fettle- 
ment muft  follow  his,  agreeably  to  the  cafe  of  Everjley 
^lackwater  znd  St.  Gileses  Reading ^  in  i.  Sir  J.  S.  580)  (aj.  ,x  ^^ 
And  as  to  him,  the  queftion  was  debated.  Whether  his  ^j,  ^^  ^^^ 
htft  legal  fettlement  was  at  Lecdsy  where  he  had  refided 
*hout  five  months  conftantly  till  i8th  Jpril  1763,  or  at 
^iackfordby^  where. he  afterwards  refided  only  twenty- 
fcven  days,  though  upon  a  tenement  of  iqI.  per  annum 
Vol.  II.                         P                                 then 
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Rex  v.     .then  rented  by  him  ?— Lord  Mansfield,  Mr.  Justice 
Leid*.      Wilmot,  and  Mr.  Justice  Yates  (tf),  were  all  of 
(a)  Mr.jufticcQpij^iQ,^^  riiat  Joffph  Howe  himfclf  could  not  have  been 
^fent.     "^^^    removed  from  his  own  tenement  at  BlackfotMy,  the  Icafe 
whereof  was  unexpired  ;  and  if  they  could  not  have  re- 
moved the  man  himfelf  from  his  owa,  it  follows  confe- 
Guently  that  they  could  not  remove  his  wife  and  children 
lo  long  as  it  remained  his.     Indeed,  if  hii  leafc  ztBhck- 
fordby  had  been  at  an  end,  his  laft  forty  days  refidcncc  at 
Leeds  might  have  borne  a  different  confideration ;  but 
the  juftices  have  certainly  been  premature  in  rcmoying 
them  from  Blackfordby  whilft  his  intcreft  there  fubfiftcd, 
and  from  whence  he  himfelf  would  at  that  time  have  been 
irremoveable. — Both  orders  qualhed. 

A  perCon  rM//ifjr  2^2.  Rex  v.  To  per  0 ft  ^  Michaelmas  Term^  ±^,  Geo,  j. 
t^n  ''^u*'^^"'^  Editor's  MSS,—]oh\^  Warnel,  the  pauper^  rented  a 
a*yc^"in  one  ^^^^  i'^  Kempnell  at  thirty  pounds  per  antmm^ZTiA  refidcd 
parifh  cannot  ^^  it  from  Lady-day  1779  to  Chrifimas  1 78 1,  when  he 
gain  a  fettle-  wcnt  With  his  wife  publicly  to  refide  with  his  fon- in-law 
^^-P^^y  '^M''K  Edivard  Frmcii/m  the  parifli  of  Tcpcrofty  taking  with 
Z^^\  1*^*  *')u  bim  all  his  furniture  and  the  ftock  remaininfr  on  his  farm 
whtreno  part  3t  KempnclL  He  retided  with  his  lort-m-law  m  Tohcroft 
of  his  tenement  Upwards  of  forty  days  before  he  delfvered  up  the  pofleffioii 
lie?,  and  where  of  the  farm  iw  Kempfic II  \  but  he  did  not  hire  or  occupy 
tiiir'"^'"  "**■  any  land  or  tenement  whatever  in  Topcro/t.^TuE  Ses- 
'"*^'  SIGNS  confirmed   the   order  of  removal  to  Toperoft.^^ 

Mr.Bearcroft  Ihewcd  caufe  :  he  faid,  the  principle 
of  the  poor  laws  was,  that  no  pcrfons  could  be  removed 
Z'tf)  See  the  cafe  but  thofc  who  werc  likcly  to  become  chargeable  (it). 
^  f*^^ ''•^^''"  Renting  ten  pounds  a-ycar  was  made  the  teft  of  ability. 

fhalton,  8urr,     rt-i  ^      1        •         "1  r  -.  I'l     1     -.     l 

S.C.  Jjia.  ^'^^  pauper  havmg  done  fo  was  not  likely  to  become 

chargeable,   and  therefore   irremoveable   from   Topcroft^ 

whert,  by  continuing  forty  days,  he  gained  a  fettlcmcnt* 

—Mr.    Wilson,   contra^    The  right  to  a  fcttlement 

from   ten    pounds   a-ycar  arifes   not   from   renting  it, 

but  from  coming  to  refide  upon  it.  Here,  on  the  contrary, 

the  pauper   runs  away  from  it.      Not  long   after  tlie 

ftatute  the  qucftion  arofe  where  part  of  the  tenement 

lay  in  another  parifh,  and  the  Court  held  the  fcttlement 

to  be  in  the  pariih  where  that  part  lay  on  which  the 

(.*)  Ante,         pauper  rcfidcd  (b).       But  ftill  he  mull  come  to  fettle. 

p»g«  165.        Rex  V,  Llanvetras  (c)  fhews,  that  the  refidence  muft  be 

(f)  Ante,  pa7c  in  tJie  parifh  where  the  tenement,  or  foiiie  part  of  it,  lies, 

i>6,  pi.  222.     It  is  not  true,  as  Mp.  Bearcroft  has  ftatcd  it,  that  a 

pcrfon  irremoveable  in  one  parifh  fhall  be  fo  in  evcrjr 

other  pnrifh. — Lord  Mansfield.     There  is  no  colour 

for  it     Even  if  refidence  in  one  parifb,  and  occupatrorx 

ia 
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ifi  anotlier,  were  fufficicnt,  here  is  no  fuch  occupation,      Rrx^. 
for  lie  had  run  away  and  left  his  tenement. — Buller,    Topctorr. 
Jufiice.     It  is  taken  tor  granted,  in  many  cafes,  that  the 
teHdence  muft  be  in  a  parifh  where  part  of  the  tenement 
lies ;  and  1  think  there  is  a  cafe  (tf )  where  it  has  been  («)  R«*  *• 
decided  to  be  neccffarv.— Orders  ottashed.  Sandwich,  Burr. 

^^  S.  C.  44,  Anre, 

PH*  i^li  pi.  {195.     See  »\{o  Rex  v  Llandverras  (Burr.  S.  G.  571),    ante,  page  196, 
)ift.  sai. }  and  die  IbUowin^g  caie  af  Rex  v.  Kni^eon. 

233.    Ren  <v.   Ktn^hton^    Trinity   Term^    ij.   Geo.    3.  To  ^aln  a  fct- 
4.  Term  ^€/.  48. — Two  juftices  by  an  order  removed  *i«'n«nt hy rent- 
the  pauper  Roheri  Hardy  and  his   three   children  from  *"^  ^ '^"^'"^'"^ 
.Kmgblim  to   */.  Margaret's  in  Lelcc/hr.      The  fcffions i;!^,';;',^;;,^^^^ 
On  appeal  difcharged  that  order,  fubje£l  to  the  opinion  muft  aifo  i>e  a 
of  the  Court  of  King's  Bench  on  the  following  cafe  : — refidcncc,  eiiher 
The  pauper  Robert  Hardy ^  being  fettled  in  the  pariih  of<^"  thtpremfii, 
St.  Margaretj  took   a  windmill  ?n  that  pariih  of  the  ^'j;:^^^'/''^ 
ytarljr  value  of  ten  guineas,  zl  Lady-day  1778,  and  occu-      "^      ^^  ''^* 
ricd  It  for  one  year.     On  the  30th  of  April  following 
nc  married  y^mte  the  daugliter  of  Samuel  Ward o{ Knightotj^ 
which  is  a  townfhip  within  the  parifh  of  St.  Margaret^ 
butdi(lin£t  is  to  the  maintenance  and  fettlements  of  die 
poor,  and  hal  diftinA  officers.      Before  the  pauper's 
marriage  his    fatlier-in-law   faid,    he  would  give  him 
hoofe-room  till  he  could  provide  himfelf ;  and  on  hi^ 
marriage  he  went  accordingly  to  refide  with  his  father- 
in-law  in  KnigbtoM,  whofehoufe  was  about  a  quarter  of  a 
mile  diftaiK  from  the  faid  mill,  and  continued  fo  to 
teftde  till    the    death    of   his   father-in-law    in    1786. 
During  the  time  he  occupied  the  faid  mill,  or  afterwards, 
li«  neither  rented  nor  occupied  any  land  or  tenement  in 
^ghton.    During  the  lafl  half-year  of  the  time  he  rented 
Ac  faid  mill,  he  kept  a  man  fervant,  who  refidcd  with 
him  in  his  father  in-law's  houfe  as  part  of  his   (the 
pauper's)  family.     The  pauper  believed  it  was  known 
to.  the  townfhip  of  Knighton  that  he  rented  the  mill^ 
kcauie  he  ferved  fome  of  the  inhabitant9  there  with  grits, 
«ri  they    knew    him    to    be  a  miller.— Bearcroft 
sod  Dayrell,  in  fupport  of  the  order  of   feflions, 
I"      ooatendcd>  that  if  a  man  were  in  a  capacity  to  gain  ^ 
fcttiementi   namely,   if  he  were  in  any  ,one  of  thofQ 
^tutions  in  which  tlie  -pofitive  laws  of  the  country 
^Qitetode  that  he  is   not  likely  to  become  chargeablca 
^is  irfemoveable  from  the  place  in  which  he  happens  tp 
'rfdc;  'ani  that  wherever  a  perfon  is  irremoveable  for 
^rtydays,  on  acqount  of  his  renting  a  tenement  of  lol, 
J^  emttm,  he  Ihicr^y  gains  a  f^ttlcAiei^J.    Now,  in  thf 

?  ^  prcfsRt 
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Rrx  v.      prcfent  cafe,  the  pauper  was  trufted  with  a  tenement  of 

KKiGiiT«N.   io\.  per  annum-i  and  therefore  was  not  likely  to  become 

chargeable.    The  ability  of  the  pauper  to  rent  a  tene* 

ment  of  the  yearly  value  of  lol.  is  the  criterion  by  which 

thefe  cafes  arc  to  be  decided.    In  the  cafe  of  Rex  v,  the 

i<^)J^^^^^p^'  Inhabitants  of  Sandwich  {a) ^  Mr.  Justice  Page  faid, 

167  pL^c!***  ™^"  ^'^'^  ^*  ^^^^  ^^  '^"^'  ^"^  ^^^^  ^^"^*  ^^'*  ^'y^^ 
'  fhall  be  fettled  in  the  parifh  where  he  lives.    Probyn, 

Jujiice^  faid,  where  a  perfon,  living  in  one  parifh,  rents 

^n  entire  tenement  of  above  lol.  ayear  in  that  or  in  any 

other  parilh,  it  gains  him  a  fettlement  in  the  parifh  where 

he  lives.    And  Mr.  Justice  Lee  faid,  die  reafon  of  the 

cafes  upon  this  head  has  conftantly  gone  upon  the  fufii— 

ciency  of  a  perfon  able  to  rent  a  tenement  of^fuch  a  value, 

th)  I.  Term     ^'^  ^^^  ^'  ^^^  Inhabitants  of  Filiow'ley  {b)i  it  was  confi- 

Rep.  45«.   '     dered,  that  a  perfon  who  occupied  a  tenement  of  lol. 

Antr,  page  175,  ^^r  annum^  although  he  paid    no   rent  for  the  greatei^ 

pi.  210.  ^       part  Qf  it^  ^as  not  likely  to  become  chargeable  to  the 

parifh,  and   therefore  was   not  removeable  under  the 

13.  &  14.  Car.  2.  c.  12.     So  likewife  in  the  cafe  of 

...  South  Sydenham  V,  Lamer  ton  ic)^  the  Court  went  on  the 

u)  Ante, page  1      -^    1      1    i*  r    ->  1 

27',  pi.  oio.    credit  and  ability  or  tne  party  to  rent  lOl.  per  annum  ; 

and  a  MSs.  re-  Concluding,  that  a  perfon  who  is  entrufted  with  fuch  a 

ponoffumc      tenement  is  not  likely  to  become  chargeable.     If  then  a 

cafe,  ante,  page  p^.j-fon  who  has  fufficicnt  credit  to  rent  a  tenement  of 

I  z,  p.  212.    f^^i^  ^  value  be  not  within  the  13.  &  14... Car.  2.  c.  12. 

it  has  been  determined,  tliat  refidence  upon  the  tenement 

is  by  no  means  neceflary.  Kex  v.  the  Inhabitants  of  But  ley  ^ 

Id)  Ante,  page  I>urr.  S,  C.  107  fd). — G ALLEY,  contra^  inliflcd,  that  in 

147,  pi.  1S7.     order  to  gain  a  fettlemcn'- under  the  13.  &  14..  Car,,  2,  c.  12. 

by  renting  a  tenement  of  tl»e  yearly  value  of  lol.  it  was 

ncccfTary  tor  tlie  pauper  to  rclide  forty  days  in  the  pariih 

in  which  part  ot  the  tenement  was  fituate.     This  is  not 

like  a   fettlement  by  hiring  and   fervice,  in  which  cafe 

the  fervice  gives  the  pauper  a  fettlement  wherever  the 

lall   forty  days   fervice   is  performed  :    for  the  flatute 

dircfts,  that  thofe  pcrfons  only  fhall  not  be  removed 

who   come  to   fettle  in  any    tenement^   t^c.     ib   that  the 

Legiflature  had   in  view  a  refidence  on  the  tenement. 

Now  in  this  cafe,  fo  far  from  the  pauper's  coming  to 

fettle  in  Knighton^M  is  expreffly  flated,  that  ho  only  came 

to  live  there  ////  he  .  ould  provide  himjelf ;  this  was  rather  a 

permiffioa  to  the  pauper  to  refide  with  the  father-in-law 

m  Knighton  till  he  con  Id  gain  a  fettlement.     There  arc 

fevcral  cafes  in  which  the  Crturt  has  confidered  refidence 

in  the  pariih   where  part  of  the  tenement   lies  to   be 

ncccifery  in  order  to  give  the  occupier  4    fsttlcjncnt. 

In 
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In  Rex  V.  Llandverras  {a)  Mr.  Justice  Yates  faid,       Rf.xv, 
there  muft   be  a  refidcnce  of  forty  days  in  the  farijb  Kkjohtok, 
in  order  to  give  the  pauper  a  fettlcment.     And  Aston,  («)  Burr.  s.C. 
yufticey  faid,  he  need   not  refide   on  any  part  of  the57i» 
tenement  he  takes  :    it  is  enough  if  he  r^Jtde  in  the  parijh,  ^"?*»  P*8« 
Mr.  Justice  AsTON  likewife  laid  down  the  fame  dodlrine  *'  *  **'•  ***' 
in  the  cafe  of  iJ^^v.  St,  Giles  (^), where  the  queftionwas,  (k)  Burr.s.c. 
Whether  renting  part  of  an  houfe  of  the  yearly  value  oi^^-  Ante, 
lOl.   was   fufficicnt  to  give  the  occupier  a  fettlcment?  P*^*  *5»*  ?'• 
And  there  he  faid,  To  be  fure  the  criterion  is  renting  '^^' 
a  tenement   of  the   value  of  lol.  per  annum  \  but   the 
perfon  muft  refide  in  the  parifhCc).     And  the  cafe  of /^x  jhtiwat 
Jtex  V.  Topcroft  (dj  is  fcarcely  to  be  diftinguifhed  from  read  from  a  MS. 
the  prcfcnt.     There  the  pauper  in  1779  rented  a  farm  at  note. 
Kempnallfov  30I.  per  annum^  and  lived  therein  till  Chriji^  (</)  Ante,  page 
mas  178^,  when  he  publicly  went  to  and  did  refide  with  »'<>>  P^  *3*» 
his  fon-in  law  in  Topcroft,     He  carried  with  him  all  his 
fiock  and  houfehold  furniture,  and  refided  there  for  above 
forty  days  before  he  gave  up  the  poflcffion  of  his  farm  ; 
but  he  never  hired  or  occupied  any  tenement  in  Topcroft. 
And  tliough  Lord  Mansfield  there  faid,  even  if  it 
were  fufiicient  to  occupy  a  tenement  of  lol.  per  annum 
in  another  parifh)  he  has  not  done  it  here ;  yet  Mr, 
Justice  Buller  faid,  it  is  taken  for  granted  ip  all  the 
cafes,  that  the  pauper  has  refided  in  part  of  the  pari(h 
in  which  the  tenement  lies  ;  and  1  think  he  muft  refide 
there:  and  this  Court  adjudged,  that  the  pauper  gained 
no  fettlement  in  Topcroft,     Befides,  if  it  were  fufficicnt, 
in  order  to  gain  a  fettlement,  to  rent  a  tenement  in  one 
parifli  and  live  in  another,  thofe  cafes  in  which  it  was 
doubted  whether  the  whole  (hould  lie  in  the  fame  parifh 
could   never  have  arifen ;    for  if  it  were  not  thought 
neceflary  Xh2X  fome  part  of  the  tenement  at  leaft  Ihould  be 
in  the  parifh  where  the  pauper  refided,  it  never  could 
have  b€«n  dotibted  whether  the  whole  muft  lie  in  fuch 
parifh.     And  in  the  cafe  of  Rex  v.  Butley  fejy  though  the  (#)  Ante,]iast 
paupef,  who  gained  a  fettlement  by  renting  the  wmdmill,  »*«»  pl«  «^5» 
did  not  lie  in  it,  yet  he  refided  in  the  narifh. — Cur  adv.  "^  P*8*  '♦^t 
%ult, — And  now  Ashhurst,  Juflice^  delivered  the  opi-  P '  *  7* 
nion   of  the  Court.     The  queftion  in  this    cafe    is. 
Whether  the  pauper  gained  a  fettlement  in  the  parifh 
where  he  rented  a  tenement  of  the  yearljr  value  of  loL 
or  in  the  parifh  where  he  refided,  occupying  at  the  fame 
time  a  tenement  in  another  parifh  ?     And  we  are  all  of 
opinion,  that  he  did  not  gain  a  fettlement  in  Knighton; 
bccaufe,  in  order  to  gain  a  fettlement  by  renting  lol. 
fer  ammm^  there  muft  be  a  refidencc  either  on  the  pre- 
mifcSf  or  at  kaft  in  the  parifh  where  fome  part  ot  the 

P  3  premifes 
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Rex©.      premifes  lies.    The  cafe  of  Rex  v*  T^fcroft  is  decifivD^ 

Kkightow.  Qf  ^i^g  qucftion  ;    and  there  are  two  or  three  otbcr 

(«)Rfxv,put.  cafes  {^a)  which  f:pnfirm  this  doftrine,  where  it  ha3  been 

Icy,  Burr.  s.  c.  ^^^^  ^^^  granted  that  tlicre  myA  be  a  refideuce.— OrdcF 

I  iS,  pi.  165,    of  fcflions  qualhcd. 

and   page  i47>pl.  1^7. 


VII.  Of  the  taking  mcejfary  to  svold  A  C|!RTIF|€ATB« 

An  agreemmt 

to  occupy  a  mill    .234,    Cranky  v.    Sf.   Mary   GuUdftrd^  Hilar j  Term^ 

^^}^  »'y^»r^^%.  Ceo.  I.  Stra.  502. — ^Upou  a  fpcciaJ  order  otfefiion* 

liuai'i^gam**^  ^^*  ftatcd,  that .«  certificaifi-man  agreed  with  the  kflcc 

teiTificatc.Dui)  of  A  MILL,  that  he  fhould  occupy  the  niilly  and  pay  12I. 

afettknunt.      ter  annum  :  that  there  was  no  underleafe  or  affignment, 

stc^nte,  pa^e   but  in  purfuancc  of  that  agreement  the  certificate- man 

M4-  »47»         occupied  the  mill  two  vears,  and  paid  the  itnt.     Thp 

fciiious  adjudge  it  no  fet^ement. — £t  P£R  CuEiAMt 

*1  he. order  muil   be  quafhcd  ;   for  if  tliis  be  not  an 

abfolute  Icafe  for  a  ^ear  (as  Eyre,  Jujike^  faid  it  was^ 

the  rent  being  referved  a^  the  rent  for  a  year),  yet  it  i^ 

undoubtedly  a  ieafe  at  will,  which  is  furacieat  to  gain  \ 

ibttleflQwent. 

A  LTASF.  of  a      ajS*  Hertford  V.  jfmwelly  Aftfh,  Term^  9.  {?«,  I.  Sirstf 

^°riS.l?(hTn  S^9-^By  ^^  ftatute  o.  &  10.  ffiil.  3.  c  u.  it  is  pro- 
^in  a^ftiiie-  Yidcd,  **  that  no  certincate-man  fhall  gain  a  fettlenicnt 
meni,  if  the  •*  in  the  parifli  to  which  he  comes  with  fuch  certificate, 
greater  part  be  *«  unlcfs  he  take  a  ieafe  of  lol.  per  annum^  or  Ihall  execute 
intiHrparifh  *«  f^j^g  annual  office  in  fuch  par ijb.''  In  this  cafe  the 
rTV**iE-*  certificate -man  took  a  form  of  lol.  p^r  awtum^  part  of 
Man  rtfidfes  which  was  in  St.  johns^  and  part  in  Jmweli :  but  the 
grcateft  part,  together  witli  the  boufe,  being  dated  to  lie 
Stu.  A  cm.  jj^  ^^  parifli  tliat  received  his  certificate^  the  Coukt  held 
^  '  it  a  iettkment  there. 


Tl>e  ttAtr  re-  236.^^*  v.  LktUdean^  Trinity  Term,  9.  Ceo.  I.  Stra. 
**"&^*wiir  555-~^'  was  ftatcd,  that  a  man  took  a  Ieafe  for  fevcn 
\o  glin  i  cVb?  year«,  and  objefted  tliat  it  might  be  only  by  paro/^y  and 
TiricATE-  then  it  is  void  for  the  whole,  aild  there  can  oe  no  fettle- 
MANafcrtle-    mcuL-^SEP  PER  CuRiAM,     Then  it  fiiouki  have  been 

"™*"^  ^iL'^b  ^^^^^  ^^  ^  ^y  p^^^^ '  ^^  "*^^  ^^^^  *^  ^^  ^-  '^y  ^^9 

I^I^iTJdcft  J  otherwifc  it  is  no  Ieafe  at  all.—  Order  confirmed. 

f;nr9i$  demift  be  fllCWO. 

Three  ponod.  237.  Rex  V.  Stapk/ord,  Eafter  Term-,  4.Geo.i,  E»»- 
«.,tar u. ihe     ^(, j^.  A^sS.—Tv.o  jufljccs  TciBove  J.  £.  tlw  widow  of 

ccrtificaic  pa-  *'  ^ 

ri(h,  and  40I.  a-yoar  in  tfie  adjoining  parMb,  will  aroid  «  certifictw.— 8.  C  1.  SeffiGNOt 
fk/<M»  p.  414,  in^t^a.     S.  C.  ^itcd  Itrangt,  S9. 
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D.  Bt  and  her  children  from  the  parifh  of  MeUon  to  die      *^«  «'• 

aJjoiDing   parilh  of  Stapleford  in    Lei fcjhr /hire.      The  Sxvi-^rvf*. 

feflions,   on  appeal,   (j[ualh  the  order  of  two  judices, 

and  (late  tl\e  cafe  fpecially»  viz.  That  in  the  year  1727 

Z>.  B.  came  into  the  parilh  of  Afelton  under  a  certificate^ 

and  there  took  a  leajfe  of  ^  tenement  of  three  pounds 

«i-vear»  in  which  be  continued  to  live  until  the  time 

of  his  death, and  in  which  his  family*  the  prcfent  paupprs, 

alfo  continued  afterwards  to  live  until  the  time  of  their- 

removal.     The  faid  D.  B,  alfo  rented^  during  the  time 

tliat  be  lived  in  the  faid  tenement  l^mds  of  forty-three 

pounds  a-year,  at  a  place  called  l^gzars^  which  is  a  vUl 

m  the  faid  parilh  of  Aleltarij  and  which  vUl  provides  for 

its  own  poor,  as  if  it  were  a  feparate  and  mdependeqt 

parifli.     On  thefe    orders  being  removed   by  certiorari 

into  the  Court  of  King's  Bench,  Mr.  Re^ve  took  an 

exception  to  the  order  of  feffions,  becaufe  the  renting  waf 

indifferent  places,  which  would  not  fatisfy  the  certificate 

aft  of  the  3.  ff^ilL  l£f  Mary  J  c.  11.     To  this  exception 

it  wasanfwcred,  thr^t  by  the  calcs  of  St.  'John  Hereford  v. 

Ampthiil  {a)  it  was  fettled*  that  tlie  whole  taking  need  im)  Ante  i^n^ 

aotbe  in  one  pari(h. — The  Court  (A)  held,  that  the  "4»pl-*3S- 

certificate-man  by  this  tenement  gained  a  fcttlemcnt  in(^)  Lord  Riy- 

Mtlton^  where  be  lived  and  rented   the  three  pounds  ?**??**  ^^ 

•-year,  for  that  this  wa§  a  bona  fide  taking  of  the  leafc  pl|jj^\^ 

01  a  tencmeut  often  pounds  a-year  within  9.  &  10.  IVilU  3.  Probyn,  juf. 

c  30.  f.  II. — The  order  offeflions  was  therefore  quafbed.  tices. 

238.   Bowling  V.   BradJ'ordy    Eafter  Term,    15.   Gea.  2.  A  leafeofnin* 
Sutr.S.  C.  177. — Twojuftices  made  an  order  for  the  J~"°^»  •  y«*'' 
removal  of  Johfi  Hdlam  Judith  his  wife  and  y^'*^''^*  ^^ifTlnd tWr. 
^nd£//;5^7^^/*  their  children  {not  fetting  forth  the  ages  of[*y*!fivc^iiilD«r 
tlic  children)  from  Bradford  to  Bowling  (both  in  the  in  another  pa- 
Weft  Riding  of  York/hire)  ;  and  the  IciTions,  upon  appeal,  ri^»  will  mo\^ 
confirmed  that  order.—The  cafe  ftated  tliat  John  Hillam^  •  caaftc^e. 
•being  legally  Icttjcd  at  Bradford^  was  bound  apprentice  to 
Abraham  Marden^  a  certificate- man  in  Bowlings  where  he 
(erved  his  maftcr  iix    years  under  the  faid  indenture. 
J^pring  the  fcrvice,  Abraham  Marden  thiK  matter  rented 
Jind  reiided  upon  a  tenement  of  nine  pounds  a-year  in 
Bowling  ;  and»  at  the  fame  time,  alfo  rented  lands  of  the 
.value  of  one  pound  fifteen  (hillings  a  year  in  fVybfey 
in  the  faid  Riding,     Thefeffions  are  of  opinion,  that  the 
iaid  Abraham  Mar  deny  by  renting  upwards  often  pouivis 
a-year  in  manner  above  mentioned,  obtained  a  ietrlemenjt 
lor  himfelf  and  for  tlic  faid  John  HUlam  his  apprentice  ; 
and  ihcfcforc  confirm  the  order  of  tlie  two  jullices.— 
§A%  John  Stkaitce  objedted,  tbal  the  apprcnticeihip 

P  4  was 
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Bowling  v.  ^^s  to  a  Certificate -III  an  who  had  not  gained  a  fettlcnacnf, 
Bkapfoko.    having   not  rented  ten  pounds   a-ycar  in  the  parifh  to 
which  he  came  by  certificate.— -The  Covrt.   It  depends 
\ipon  the  conllruftion  of  the  words  of  9.  &  10.  fVilL  3. 
Ci    II.  which  fays,    "That  nb  certificate-perfon   fliall 
"  gain  a  fettlement  in  the  parifn,  unlef^  he  or  they  fliall 
**  really  and  bona  fide  take  a  leafe  of  a  tenement  of  the 
*'  yearly  value  of  ten  pounds,   or  fhall  execute  fome 
**  annual  office  in  fuch  parifh."     Now  tlicre  is  no  rcafon 
why  this  ftatute  fhould  receive  a  different  conflru£tion 
from   that  of  13.  &   14.    Car.   2.  c.    12.     The  words 
*'  in  fuch  parifh/'  in  9.  &  10.  IVilL  5.  do  not  reftrain  the 
tenement    to  the  fame  parifh  :   they  rather  favour  th« 
conflruftion  being  the  fame  as  on  13.  &  14.  Car.  2. 
for  they  relate  only  to  the  latter  claufe  of  executing  fome 
annual  office  j  and  not  at  all  to  the  former,  of  taking  a 
leafe  of  a  tenement  of  the  yearly  value  of  lol.     And 
that  tlic  conflruAion  is  fo  upon  the  flatute  of  Car.  7.. 
appears  by  the  cafes  of  Rex  v*  the  Inhabitants  of  HoU't^ 
m)  Burr. S.C.  bourn  (a)^^  and  Rex  v,  the  Inhahttunts  of  Sandwich  (bj. 
PH^^^'  And  tliere  is  not  the  fame  reafon  for  the  renting  lol. 

AivJ  rec«  MSS.  a-year  to  be  in  the  fame  parifh  as  there  is  for  ferving  an 
l^^ante,  page  ofticc  in  it.  For  the  firft  claufe  turns  upon  a  man's 
267,  pi.  204.  fubflance ;  viz.  his  capacity  of  renting  lol.  a-year; 
(*)  Burr. S.C. and  it  is  immaterial  where  he  rents  it:  but  where  he 
44.  No.  13.      executes  an  annual  office  in  a  parifh,  the  parifh  is  bene- 

and  ante,  page    fi^gj  ^y  his  fo  doing. 

167,  pi.  205.  '  ° 

-..    .  239.  Rex  v.  Findern^  Eafler  Term^   24    O€0.  3.   Edi- 

mcmbf  ten    *  tor's  MSS, — Two  jufliccs  removed  the  pauper  from 

pour.ds  ayear,   the  parifh  of  Melbourne  to  the  parifh   of  Findern,     7'hc 

and  forty  day*   feflions  on  appeal  confirm  the  order,  and  flatc  a  fpecial 

refidcnce,  will  ^j^f^  .  y\^^  fubllance  of  which  was,  I'hat  the  pauper  lived 

caie  ali^lwugh   ^"^  month  in  the  parifli  of  Melbourne y  on  a  tenement  of 

the  certificate  be  ten  pounds  a-year ;  after  the  expiration  of  which  time  the 

pranied  after      parifh  of  Findcrn  gave  him  a  certificate.     The   pauper 

the  takings  tn6   continued  to  refide  on  this  tenement  till  the  end  of  the 

^ZV^^^'  y^^'  and  there  was  no  frefh  uking  of  the  tenement 

/•r/J  Lyt. '      ^^^^^  ^h^  certificate  was  granted  ;  for  which  reafon  the 

feflions  were  of  opinion,  that  he  gained  no  fettlement  in 

Melbourne.     On  this  order  being  removed  into  the  Court 

of  King's  Bench,  a  rule  was  granted   to  fhew   caufc, 

why    the  order  of  feffions  (hould  not  be  quafhed. — 

Mr.  Bower,  in  fupport  of  the  rule,  contended,  that  the 

pauper  having  hired  a  tenement  of  ten  pounds  a-year 

became   irremoveable,  and   tljerefore  did  not   want   a 

certificate  j  for  he   had  then   an   inchoate  right,    and 

Afterwards  became  an  inhabitant  of  Melbourne ^iSiO^gh  he 

hftd 
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had  not  then  lived  long  enough  there  to  gain  a  fcttlcment.    ^'*  "' 

— The  Court  took  time  to  advife  ;  and  on  another  day^  F«»»''«*- 

Mr.  Justice  Willes  gave  judgment. — In   this  cafe 

it  is  to  be  observed,  that  the  pauper  came  into  the  parifti 

oi  Melbourne  without  a  certificate  ;  and  before  hcootains 

it  lie  rents  a  tenement  in  the  parifh  often  pounds  a-ycar. 

This  made  him  an  inhabitant,  and  therefore  he  had  no 

occalion  for  a  certificate.     It  is  not  ftatcd  that  the  pariih 

of   FinderTf^  at    tlie    time  they  granted  the  certificate^ 

knew  tJiat  he  rented  a  tenement  of  ten  pounds  a-year  ; 

andif  thcv  had  known  it,  they  would  in  all  probability 

have  refufcd  to  grant  one.     It  is  true,  that  he  had  not 

lived  long  enough  on  this  tenement  to  gain  a  fettlement ; 

but  by  the  conllruftion  of  the  ftatute  9.  &  10.  IVilL  3. 

c.  1 1,  this  fcems  to  make  no  difference.     The  words  are, 

**  that    no    perfon  or  perfons    whatfccver   who  Jh^U 

**  come  into  any  parifh  by  any  certificate  Ihall  be  ad- 

"  judged,  he,  to  have  a  fettlement,  unlefs  he  or  tliey 

**  Jhall  really  and  bona  fide  take  a  leafe  of  a  tenehient 

**  of  the  value  often  pounds  a-year."     Now  the  aft 

does  not  fay  whether  the  taking  fliall  be  before  or  after 

the  certificate.     The  reality  of  the  taking,  and  the  falrnefs 

of  the  tranfaftioh,  in  the  prefent  cafe,  is  not  difputed. 

He  did  really  and  bond  fide  take  a  tenement  of  the  value 

mentioned.     We  are,  therefore,  of  opinion,  that  not- 

withftanding  the  certificate  was  granted  after  he  came  in 

and  took  the  tenement,  he  thereby  coined  a  fctiJcmenu 

—The  rule  was  accordingly  mads  ablolute. 


i    ai9    I 
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I.  The  Jieirutcs. 

* 

MO.  II)  Y  tllC  3.  iif7//.  3.  C.  II.   f.  &.    IT   IS  £KACTED,  Ffrfonsvrho' 

13  *•'  Tliaj  if  any  perfon  who  (hall  come  to  in-  ^••n  pay  their 
•^  habit  in  any  town  or  pariih  (hall  for  himfejf,  and  on  ?!*'"  fj^!., 
liis  owxi  account!  be  charged  with  and  pay  his  mare  10  the  pariih  m 
**  towards  the  public  taxes  or  levies  of  the  faid  town  which  they  re- 
'^orparifh,  he  Ihall  be  adjudged  and  deemed  to  have  a  fide ilutl  thcrc- 
**  legal  fettlemenl  in  the  ftme>  thou";h  no  fuch  notice  in  •>/ g*^D.»/«*'*^ 

«;    ^.  .         Ill-  I         I         1  I'/i      I  •  •      11      rncnt  wttaoiic 

writing  be  delivered  and  pubiifhcd  as  is  required  by  notice. 

•'  ibeftatutosof  the  13.  and  14.  Cur.  2.  c.  12.  the  i.  Jac,  f.  \g)  vide  ante, 

**  c.  17,  ^i\i  the  3.  /////.  3.  c.  1 1,  f.  3.*'  {a)  paRc  izo,|il. 

148,  &c. 

241,  But  by  3.  JVilL  t^  Maryy  c.  1  r.  f.  4.  it  is  provided,  Prrfwis  in  bs 
**  That  no  foldier,  feainan,  fhipwngUt,  artificer,  or  work.-  m-jefty's^er* 

**  nun  employed  in  their  majeilies  fervice,  Ihall  have  any  ^**^*  exm>p<.e<|. 

**fettlemcnt  in  any  parifti,  port  town,  or  other  town,  by^ 

**  delivery  and  puhhcation  of  notice  in  writing,  unleis 

**  the  fome  be  after  the  dilmifliou  of  fuch  perfons  out  of  ?f  ^^,?' "^' 

t«  »L  •  •   A"       r       •       »>  Mary,  White- 

their  majefties  ferviqe.  .   chapci,  Eafter 

Term,  17,  C.  3.  pod.  fed.  iii. 

242.  But  by  the  9.  and  10.  fVilU^*  c« '  i*  made  in  expla-  But  certificated 
Nation  of  the  above  ftatute,  it  is  enacted,  "  That  no  perfons  fhaii  not 
**  perfon  or  perfons  whatfoever,  who  Ihall  come  into  any  ^IntV^pJl'^. 
**parifli  by  virtue  of  a  certificate,  (hall  be  adjudged  ^^xzu  ^ 

^*  by  any  a£t  whatlbever  to  have  procured  a  legal  fettle-* 
**  mcnt  in  fuch  pariih,  unlcfs  he  or  they  (hall  really  and 
**  bona  fide  take  a  leafe  of  a  tenement  of  the  Xjlue  of  tea 
"pounds;  or  (ball  execute  foxxxc  annual  office  in  facjx 
^fV^i  being  leg;ally  placed  in  fuch  office.'' 

II,  Of 
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II.     Of  the  kind  of  ta^et. 

fJ^ugtir/'  ^43-  R^^  ^.  Blood,  KdaryTerm,  9.  TVilL  3.  ComL4iC^. 
parochial  ailer- — ^y  HoLT,  Chief  Juftice^  The  pajrmeut  of  the  land 
mcni,  is  within  tax  has  been  held  a  fumcient  notice  within  the  flatute  of 
the  ad,  3,  JVilL  3.  c.  II.  when  charged  and  paid  in  a  parochial 

limit,  although  it  is  not  a  parochial  tax. 

A  tax  for  the  244.  Reg.  v.  St. Michael* s,  Cornhiltj  TrXerm,  g.  Ann.  Sett. 

repair  of  a  y  ^^^^  j^ — 'j^^  inhabitant  of  a  parifh  by  paying  a  tax 
^t^\r»m?lt.  aflefled  for  the  repairs  of  ^  county  hridge  does  not  thereby 

isnotaruBiic       .         ri  *i--/-iy»  11  • 

TAX  within  the  g^m  a  iettlcment ;  for  in  luch  cale  the  whok  county  19 
itatate.  liable,  and  he  pays  as  one  of  the  county,  and  not  as  an 

inhabitant  of  the  parifli  or  town  where  he  lives  {a)» 

Tht Jcavenprs  245.  By  the  9.  Gco.  I.  c.  7.  f.  6.  "  No  perfon  or  per- 
ratt  and  the  cc  fQ^g  whatfoever  who  Ihall  be  taxed,  rated,  or  afleiled 
nai7vll'!^^'^^'  to  the  fcavenger  (b)  or  the  repairs  of  the  highway {c J, 
^K%%%xh»  *^  ^*^^  ^^^^ ^^^y  P^y  ^^^^  fame,  fhall  be  deemed  and  taken 
payment  of  **  to  have  any  legal  fettlement  in  any  city,  parifh,  town, 
which  will  gain  <*  or  hamlet,  for  or  by  reafon  of  his,  her,  or  their  pay- 
a  fettlement,  a  jugr  to  fuch  fcavenger's  rate  or  repairs  of  the  highway 
(^)  see  port.  .4  as  aforefaid  » 
St.  Giles's  Crip-   '  ^  aroreiaiQ. 

I^kgate  v«  Su  Maiy  Newington.    (<)  See  19.  Viner,  3S5» 

A  ttdt-mtaittr  246.  Oakham pt OH  V.  Kenton^  Eajier  Ternty  7.  -Geo,  2« 
who  pays  the  Burr,  S.  C.  5. — On  a  motion  to  quafh  an  order  of  feffions 
land  tax  on  his  confirming  an  order  of  two  jullices  for  the  removal  of 

^^\Z\T\tbr  ^""n  ^^^^'^  y^'^^^  ^"^  ^^^^  children    from  Kenton    to 

the  coilcQor,     Oakhamptori^  it  was  ftated  in  the  order  of  fclllons,  that 

ilwrehy  pays      her  hufban^  was  a  tide-waiter  refiding  in  Kenton^  and 

a  pnblic  tax.     had  afc/fary,  for  which  he  was  rated  by  the  afleflbrs  of  the 

land  tax  in  Kenton^  where  he  feveral  years  rcfided  ;  and 

that  he  was  therefore  rated  to  the  land  tax  in  Kenton  ; 

and  that  it  was  paid  fome  time  by  himfelf,  and  repaid  to 

him  by  the  colleftor  of  tlie  cuftoms.     The  Sessions 

(tf)  But  Mr.  Bott,  in  the  fonncr  brought  together  by  the  faid  aA  into 

edition  of  this  wmk,  makes  a  juizrt  one  general  county  rate,   and  with 

at  tb.e  end  oi  this  cafe,  and  refers  co  refpedl  to  bridges  are  charged  by  the 

the  Ibtute  of  12.  Geo  2.  c.  19.$  ju(\ices  upon  every  individual:    fo 

%vh!ch  aA,   fays  Dr.  Burn,  may,  that  now,  if  a  man  pay  to  the  covit/y 

peihaps,  h;tvc  made  fume  alteration  rate,  heealet  the  divifion  where  he  it 

in  this  refpe^>,  as  it  charges  a  fum  adclfed  of  fo  much  as  the  payment 

certain  on  every  divifjon    in    pro-  of  his  aiTeflment  conies  to  $  and  there 

portion  to  their  poor-rate  cowards  is  certainly  the  fame  notoriety  of  his 

the   repair  of    biid^'es,    and   other  inhabitancy  in  this  cafe  as  in  the  cafe 

'  county  expencesi  and  which  are  now  of  ttie^^r  ratt» 

adjudged) 
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adjudged,  that  this  was  not  a  fcttlcmcnt  in  KentoHy  and  OAKHAHFTOfr 
therefore  the  order  of  the  two  juftices  was  confirmed, —  «.K.rBiTo», 
Chapple,  Serjeant^  argued,  that  this  amounted  to  no^ 
tice  within  the  ftatute  of  3.  and  4.  JVtlL  ^  Mary^  c.  i  !• 
f.  6.  (fl).     In  the  cafe  of  Fojion  v.  Dalhury  (^),   Holt,  («)  Ante,  ^i^ 
Chief  Jujlicey  faid,  that  payment  of  the  land  tax  had  '  *©»  P*- » so- 
been  held  fulBcient  notice.     In  Trinity  Term  6.  IVilL  V  V^m^^'^'"^ 
Alary  it  was  ruled  (cj,  that  the  rating  of  a  poor  occu-  Ante,  page 
pier  of  a  houfe  for  his  landlord  to  the  king's  taxes  is  a  210,  pL  S43. 
rating  within  the  new  explanatory  aft  (rf)  to  make  a  fet-  W  Aaanony 
tlcment.    By  the  ftatute  of  o.  Geo.  i.  c.  7.  being  rated  ™"**^» 

^     .«      r  '    *,  -.        /    1  •   I  /I.   11         -.        •         Comb.  282* 

to  the  Jcavenger  s  rate  or  to  the  highway  mall  not  gam  *(<n  3.^4,  will, 
fettlement ;  but  the  land  tax  is  a  tax  of  a  higher  nature,  <c  Mary,  c.  ti« 
and  as  there  is  no  provifion  made  againft  it,  it  (hall  eain  r.  & 
a  fettlement. — Strange,  in  fupport  of  the  order  orfef-  C')  a.SaJk, 
iions.     It  is  exprefsly  fettled  in  the  cafe  of  Talbum  v.  ^'^  faint 
Bofton  (e)^  that  a  taxation  without  tayment  gains  no  fet-  point  fettkd  la 
dement.    The  queftion  then  is,   whether  this  man  has  the  cafes  of  Re^i 
paid  his  fliare  towards  the  public  levies  of  the  parifh  ?  ♦•  Bromley, . 
And  it  is  plain  that  he  has  not ;  for  it  was  not  his  own  ®""'*  ?:  ^* 
money,  but  the  money  of  the  coUeftor.    The  ftatute  chiddinfiddT* 
3   and  4.  Will,  {^  Mary^  c.  11.  f.  6.  makes  a  payment  Burr.  s.c.  41 5, 
towards  the  public  taxes  or  levies  (in  general)  or  tnc  pa-  «nd  Rex  v. 
rifti  to  be  neccflary  to  a  legjal  fettlement  in  it.     It  is  in  « "p  *"o/."J!l| 
the  plural  \  and  therefore  the  payment  of  one  Jingle  tax  ^^  ^^J^ 
is  not  fufficient. — Lord  Hardwicke,  Chief  Juftlce.  Sup-  cafes,  poll, 
pofe  a  landlord  had  agreed  to  reimburfe  his  tenant.  Would  Seaion  Ill« 
not  the  tenant  be  fettled  ?    The  coUeftor  did  not  pay  it 
to  exonerate  the  parifli,  but  to  better  the  man's  falary.— 
The  Court.  It  has  been  fettled,  that  the  land  tax  is  a 

arijh  tax  within  the  aft,  and  his  being  rated  for  his  fa- 

ary  makes  no  difference. 


i 


247.  By  21.  Geo.  2.  c.  10.  f.  13.  it  is  enafted,  **ThatThci/iiiwf  on 
♦*  the  payment  of  any  of  the  rates  and  duties  on  houfes,  W"  *»"*  «««• 
"  windows,  and  lights,  granted  by  this  aft,  by  any  ©c- ''^^  ■[*  "J? 

X*  .  '  •  r  1       11-''       1        r         {.       h      *     /fl*«x  by  the  af- 

**  cupier  or  occupiers  of  any  dwelhng-houle  or  houles  in  fcflnjcntand 
**  any  parilh  or  place,  fliall  not  intitle  tlie  perfon  or  per-  payment  of 
*'  fons  fo  paying  fuch  rates  or  duties  to  a  legal  fettlement  which  a  fettle- 
<*  in  fuch  parifti  or  place/'  "ItoL"*'  ^ 

248.  Rex  V.  Priendjburyy  Trinity  Tenn^  o.  Geo.  3.  Burr.  Ariggtr  living 
S.  C.  644. — Two  juftices  removed  Jonathttn  Bowler  Sa-  In  ShunufeviiM 
rab  his  wife  and  their  four  children  (fpecifying  their  P*y»  ^  ^* 
names  and  ages)  from  Sheernefs  to  Frlendjhury^  both  in  S^^^i^A^TT 
K^nt  \  and  the  fef^ons,,  upon  appeal,  confirmed  their  or-  p^  ^ut  of  tbt 

pay  of  the  people  belonging  to  Sbeermfi  dock-yard,  for  the  relief  of  the  poor  of  the  vill  of 
SfmrHfh  will  not  give  them  a  fcttlcmmt  j  for  there  is  do  legal  rate  made  by  the  overieeo* 

dcc« 
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iix  9.  3cr,  ftatiAg  the  following  cafe : — Thxty$fiathan  B^wkr^ 
aiKww-  whena  boy  and  uumarriedyand  without  child  or  children^ 
hired  bimfelf,  at  50s. />/r  anw/m^  for  a  year  ccFtaiii  to 
one  Sibei-ncy  who  was  bcatfwain  of  the  Chtitbam  hulk ; 
and  that  he  continued  in  his  faid  tnafler's  fervice,  under 
the  fame  contrad,  and  without  anv  frelh  hiring,  for  the 
fpace  of  eighteen  months :  that  during  all  that  Cime, 
Silforrre  the  mailer  kept  houfe^  and  li^ed  and  rcfided  at 
^ueenjboro^igh  in  Kent  with  his  family  ;  bttt  that  the  pau- 
per, during  the  iirft  twelve  months  of  his  fervice,  laid 
tout  and  viduallcd  on  board  the  Chatham  hulk  in  the  ri- 
Ter  Medway^  which  kid  at  her  moorings  therC)  haring 
the  parishes  of  Chatham  and  GUHngham  on  the  eaft  iide  of 
the  tiver,  and  the  parifh  of  Fneru^ury  on  the  weft  fide, 
but  the  faid  hulk  lay  neare(l  to  the  pariih  of  Chatham  : 
that  about  fix  months  before  the  faid  Jonathan  Bowlt9' 
left  the  fervice  of  his  faid  mailer  Sihorne^  the  Chatham 
})olk  went  into  Chatham  dock  to  be  repaired ;  and  that 
the  faid  Jonathan  Bowler  was,  during  that  time,  bj  the 
order  of  hi«  faid  mailer  Slhorne^  removed,  and  laid  and 
was  viftuallcd  on  board  the  Stlrling-Caflli  bulk,  .which 
likcwife  laid  in  the  river  Mcdway,  having  the  pariih  of 
Gilihtgham  on  the  one  iide,  and  the  pariih  of  Fr'itndjbury 
on  the  ottier,  but  the  faid  hulk  lay  nearer  by  a  third  of 
«  cable's  length  to  Upmr  caille,  which  is  in  the  pariih  of 
friendfimry  in  Kent^  than  it  did  to  tlie  pariih  of  GiUing" 
ham  :  that  after  the  faid  Jonathan  Bowler  had  been  on 
lK)ard  the  Stlrllng-Cajlk  hulk  about*five  months,  the 
Chatham  hulk  (ot  which  the  faid  Si:  ome  his  mafter  llill 
continued  boatfwain)  came  out  of  tlie  dock,  and  the  faid 
pauper  returned  on  hoard  of  her,  where  he  continued 
'about  a  month,  at  the  expiration  of  which  time  he  quit- 
ted his  faid  mailer's  fervice:  that  thcfc  fcvcral  hulks 
are  always  a-iloat,  and  fwing  roiind  with  the  change  of 
the  tides  ;  and  that  the  places  where  they  laid,  were  tlic 
homes  of  each  of  the  veflels  rcfpeftively:  that  after 
the  faid  Jonathan  BowUr  quitted  his  faid  mailer's  fervice, 
be  entered  hinifelf  as  a  rigger  in  his  majefl  v's  fervice  at 
ISheernefsj  where  he  conti:nued  to  live  and  rciide  for  about 
't^'cnty-four  \ears,  and  till  his  removal  by  the  iaid  order 
of  two  juHiccs  :  that  ^hennffs  is  a  vill,  and  maintains 
its  own  poor ;  that  the  Way  of  maintaining  tlicm  is, 
that  the  grofs  fum  of  iixpence  per  quarter,  and  no 
hJcrCj  is  ilcp}  cd  out  of  the  pay  of  every  perfon  fcrving 
S11  his  miiicfi)'s  dock-yard  under  the  commiflioners  ot 
the  admiralty  there,  for  the  fupport  of  a  chcOt  for  the 
maintenance  of  ihe  poor:  that  the  iloppage  is  made 
Htn  every  pcriUn  i'ervinji  ius  majcilj  as  atoreiaid,  indif;> 

;crimi(iatelyi 
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crimmateljr,  and  without  any  attention  to  his  ability  Rt'f  *. 
to  pay  the  fame,  or  his  being  likely  to  become  charge-  P« «»»«>•< v^r* 
aHe  to  the  faid  vill  of  S^hiermfs^  by  the  pay-clerks  ot 
the  dock>yard  of  Chatham  (to  whicn  that  of  Sheernefs  \% 
an  appendage),  before  the  commiffioners  of  Chatham  dock- 
yard, at  the  time  of  paying  every  perfon's  wages  ;  and 
afterwards  is  paid  over,  by  the  commiiiioner  oi  Chatham 
dock-yard,  to  the  clerk  of  the  cheque  of  Sh$emefs^  who 
therewith  relieves  the  cafual  as  well  as  fettled  poor  oi 
the  faid  viU  of  Sheemcfiy  without  the  interfering  of  thtf 
overfecrs  of  the  poor  of  the  faid  vill,  who  never  received 
thefe  ft<»ppages,  but  are  whoUy  employed  in  obtaining 
Orders  of  removal';  and  then  the  pay-books  are  returned 
up  to  th^  proper  officers  in  London  :  that  this  Jonathan 
Bofwkr^  during  all  the  time  of  his  refidence  at  oheernefs^ 
had  the  ufual  dedu&ion  of  iixpence  per  quarter  flopped 
Out  of  his  wages  by  the  pay-clerks,  in  ue  fame  manner  at 
every  other  perfon  in  hrs  majefly's  fcrvice  there, »  afore- 
iaid  :  that  there  is  no  legal  rate  made  by  the  overfeers  of 
the  vill  of  Shcernefs^  and  allowed  by  juflices  of  the  peac4 
for  Kertt^  for  the  maintenance  of  tl)e  poor  there;  nor  does 
any  perfon  contribute  for  that  purpoie  in  any  other  man^ 
ner  than  asaforefaid,  except  that  when  the  money  flopped 
out  of  the  pay  of  the  perioas  in  his  majefly's  fervice  a« 
aforefaid  is  notfufficient  for  the  maintenance  of  the  poor^ 
tlien  voluntary  contributions  are  collected  for  that  pur- 
pofe,  not  only  from  the  feveral  houfeholders  and  other 
perfons  who  live  there,  but  fi-orti  thofe  of  the  ordnance^ 
captains  of  fhips,  and  fuch  others  who  are  willing  to 
contribute  thereto  ;  and  in  which  cafe  every  contributor 
gives  what  he  thinks  fit,  and  no  more :  that  thefe  flop- 
pages  are  made  in  cOnfequence  of  an  application  fome 
years  ^o  from  the  perfons  in  his  majefty's  fervice  aa 
aforefaid  at  Sheerm/s  to  the  cbmmiffioners  of  the  admi- 
ralty for  thatpurpofe,  at  the  time  that  the  vill  of  Sheemeff 
firft  began  to  maintain  its  own  poor,  in  order  to  enable 
them  thereto.  The  feffions,  after  feveral  adjournments, 
confirm  the  order  of  two  juflices  made  for  removing 
thefe  paupers  from  Sheemefs  to  Frzendjbury,'-^0}[i  Friday 
Hdjune  1769,  Mr.  Robinson  moved  to  quafh  both  thefe 
orders.  He  denied  that  flow/pr  the  pauper  had  gained  any 
fettlement  in  Friendjhwry,  The  floating  hulk,  he  faid^ 
oooid  give  him  none  tl>ere.  The  Chatham  hulk,  where 
he  lay  and  tvas  vidualled  for  the  firfl  twelve  months  of 
his  fcrvice,  lay  ncarefl  to  Chatham  ;  fo  that  his  firfl  year'a 
fervice  was  completed  in  Chatham^  or  at  Icafl  not  in 
Fr'iendjbury^  which  was  not  the  parifh  where  it  lay  ;  and 
be  ws^  on  board  the  Sthling-CaftU  hulk  only  fix  months. 
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R^5«  V.      It  is  not  ftated  that  he  fcrvcd  for  a  year  in  Frtendjbnry^ 
F»ucii*»»v»Y.  j^Qj.  Jq^  Jj  ^^  ^ij  appear  tliat  he  did  lo :  it  does  not  even 

appear  tha  the  ferved  his  mailer  on  board  the  Stirling^ 
Cajlle  hulk  ;  he  only  went  thither  for  maintenance :  his 
mailer  had  nothing  to  do  there;  and  therefore  he  could 
not  be  in  his  mafter's  fervice  there.  Mr.  Robinson 
obferved  alfo,  that  tliough  the  places  where  the  bulks 
lay  were  the  refpeflive  homes  of  the  veflels,  they  were 
not  {rated  to  be"the  home  of  the  mafter.  He  infiUedy  that 
the  pauper's  true  legal  fcttlement  was  in  Sbeernejs  ;  and 
that  he  gained  a  fettlement  there  by  having  contributed 
for  twenty-four  years  to  the  maintenance  of  the  poor  of 
tliat parim  in  the  ufual  manner  in  wliich  the  poor  of  it 
arc  lupported. — Mr.  Dunning  (Solicitor  General)  now 
ihewed  caufc  on  behalf  of  the  parifti  of  Sbeernejs,  He 
faid,  that  the  prefent  cafe  was  underflood  by  the  feflions 
to  have  fallen  within  the  reafon  of  the  Dorfet/bire  Cafe  of 
(«)  Burr.  s.  C.  Bridport  harbour  {«).  But  the  feft  is  not  here  luifi- 
531.  No.  171,  ciently  ftated,  it  being  ftated  that  the  Stirling-Gt/tle  hull^ 
lay  nearer  to  the  parim  of  Fricndjbury  than  it  did  to  the 
parifliof  G/7//«;/7677i ;  whereas  tlie  fnft  was,  that  the  hulk 
on  board  of  which  the  boy  refided  lay  within  tlie  parifli 
of  Friendjbury  :  tlierefore  lie  propofed,  that  tlie  couiifel 
on  the  other  iide  fhould  admit  that  it  lay  within  the  parifh 
oi  Fricndjbury, — But  Mr.  Serjeant  Leigh,  who  was 
counfel  for  Friendjbury^  wasfo  far  from  admitting  it,  that 
he  difputed  its  being  the  truth  of  the  faft  :  and  he  laid> 
there  would  be  a  fuithcr  doubt,  Whctl^er  the  boy  could 
gain  a  fettlement  by  only  fix  months  refidence  on  board 
tlie  Stirling-Cajlley  when  he  had  before  gained  a  fcttlement 
in  Chatham  by  a  complete  year's  fcrvice  on  board  the 
Chatham  hulk  ?  However,  he  feemcd  chiefly  lo  rely  on 
the  objection  of  the  pauper's  having  gained  a  fubfequcnt 
fettlement  in  Sheer ne/'s  by  contributing  to  the  mainte- 
nance of  their  poor  for  twenty-four  years.  H^  cited 
ck)  Sfd  viii  ^^^  ^£cn  V.  St,  Giles* Sy  Cripplegaie  (bjy  and  St,  Mary^ 
»nic,  page  ziOfNeiJU.figton^  whcre  a  fcavenger's  rate,  made  by  conftablcs 
pi.  245.  and   inhabitants  only,   and  allowed  to  be   illegal  and 

void,  was  yet  hoiden  to  give  a  fettlement,  as  the  money 
coUcfted  under  it  was  to  be  paid  to  the  public  levies 
of  the  parilh  ;  therefore  though  the  Court  held  the  ratq 
to  be  void,  yet  they  held  the  payment  to  be  a  contributing 
to  the  public  levies  of  the  parilh,  it  being  a  parifli  charge^ 
and  the  pariih  having  had  as  much  benefit  from  the  con- 
tribution as  if  it  had  been  a  good  raie  :  fo  here,  this  maa 
Lad  contributed  twenty-four  years  to  the  fupport  of  the 
poor  of  the  parilh  of  Shcemcfs  \v\  the   ufu^  manner, 

tiiougU 
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;h  not  the  legal  one ;  and  that  the  parifti  haVe  had      ^**  ^* 

benefit fromhis contribution, as  if  ithad  beenin the ^*' *****"" 

legal  manner :  it  is  only  a  new  mode  of  colle&ing 

loney  ;  and  as  the  pzr'itti- of  Sheerncfs  have  had  the 

fame  benefit  from  it,  they  ought  not  now  to  take  ad- 

gc  of  their  own  irregularity  in  the  mode  of  colleft- 

-Mr.  Dunning  denied  that  tliis  ftoppage  of  fix* 

I  per  quarter  for  the  cheft  is  fuch  a  contributing  to 

ublic  levies  of  the  parilh  of  Sheernefs  as  is  fufficient . 

in  a  fettlemcnt  there.    As  to  the  cafe  cited  from  Finer ^ 

;recd,  that  it  is  not  abfolutely  neccflafy  that  a  rate 

riftly  and  exa£lly  legal,   provided  that  it  be  acqui- 

in:  if  it  beacquiefced  in  by  the  parifh,  it  would  be 
afonable  that  the  pauper,  who  has  paid  it,  fhould 
his  fcttlement.     The  rate  there  mentioned  was  ac* 
feed  in  by  the  parilh  ;  but  the  pVilh  o( Sheernefs  could 
r  mean  that  their  Dermitting  their  poor  to  receive 
Ffrom  this  cheft  mould  burthen  them  with  all  the 
cmen  in  the  dock-yard  :  this  is  no  rate,  nor  any  au- 
itativc  colleftion  or  obligatory  contribution  for  die 
ral  maintenance  of  the  poor  of  Sheernefs*     As  to  its 
being  ftated,   Whether  the  boy  ferved  his  mafter  on 
d  the  Stirling  Cafile  hulk,  or  not  ?  he  anfwered,  that 
pprentice  woula  gain  a  fettlcment  in  thife  place  where 
odged  the  laft  forty  days,  whether  his  mafter  had 
loyment  for  him  in  that  place  or  not.     As  to  Mr. 
iinson's  obfervation,  that  the  place  where  the  hulks 
sftively  lay  was  not  ftated  to  be  the  home  of  the  boy's 
ter,  he  anfwered,  that  it  was  ftated  here  exaSly  as  it 

in  the   cafe  of  Burton-Bradflock-i   that   it  was  the 
le  of  the  (hip ;  which  is  fufEcient.     If  the  fhip  lay  in 
ndjbury  parilh,  the  pauper  Vvas  certainly  fettled  there 
j,  upon  his  appealing  to  Mr.  Robinson  for  the  truth 
hat  faft,  Mr  Robinson  caildidly  acknowledged  that 
juftices  at  feflions  did  think  that  the  place  where  the 
Tmg  Qaflle  hulk  lay  was  within  the  parifti  oi  Friend f* 
f). — Lord  Mansfield.     It  is  impolEble  to  make 
contribution  here  ftated  a  fufficient  foundation  for 
ning  a  fettlemcnt  under  the  ftatute  of  3.  i^  4.  IVill,  tsf' 
»/,c.  1 1,  f.  6.  (a)  which  requires  the  being  charged  with  C«)  Ante,  pag^ 
i  paying  his  Ihare  towards  tlie  public  taxes  or  levies  of  *'9»  F^»4c« 
:town  or  parifti*     But  it  feems  a  great  hardlhip  upon 
"it  men  that  they  fliould  pay  all  this  money,  and  yet 
vc  no  benefit  from  it :  and  he  exprefled  liis  difapproha- 
>n  of  fuch  an  improper  method  ofcollefting  thepoor- 
c— Mr.  Justice  Yates.    In  order  to  gain  a  lettle- 
int,  the  perfon  muft  be  rated  as  well  as   pay. — The 
^OLE  Court  were  clear,  that  the  pauper  gained  no  fet- 
Vol.il  Ci.  tlemcnt 
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Rkx  v.      tTenieiit  ifi  Shcfrnefs  by  contributing  in  this  manner  fo- 
Truhoiiury.  ^.^^jg  the  maintenance  of  their  poor.    And  as  to  hii 

gaining  a  fettlement  in  Friend/bury^  they  fcnt  it  back  tc 
the/felfions  to  be  re-ftated,  and  to  have  the  faft  afcer- 
tained.  Whether  the  place  where  the  Stirling  CaJiU  hiiHi 
lay  was  within  the  parifli  oi Friend/bury ^  or  not?  Birth 
never  Came  before  the  Court  any  more,  I  believe. 


HI.  Of  the  ojffffmenl  ani  payment. 

Thtmffmtnir  249.  St.  Gileses,  Cripplegatey  if,  St.  Afarjy  Newi^ftoff 
though  illegal    Trin^ty  Tarn,  I.  fViU.  3.  Editor's  iWSS.— The  parimef 

no?  rmSdrihc  ^^'  ^'^''^  "^  ^^^  "^"^^  of  Crippkgate,  is,  by  the  confentrf 
f^tlemem^tf  k  ^^^  inhabitant!^  divided  into  four  liberties  ;  each  of  thcfe 
he^hi.  liberties  makes  a  rate  for  the  fcavenger  {a)^  according  fo 

s.  c.  i9,Vincr,  the  2.  IVilL  tsf  Mary^  c.  8.  f.  10.  upon  the  inhabitants  of 
j86.  that  liberty ;  which  rates  are  confirmed  by  two  juftica. 

(«)See9.Geo.i,  ^  j^j^,^  ^|jq  ^^^  rated  Mwiiitx  one  of  thefe  rates  was  ad- 

110,  pL  iHr  J^^6^^  2XiHuh's-HaU  thereby  to  gain  a  legal  fettlement. Brt 

by  which  no '   it  was  obje^ed,  that  this  way'  of  rating  was  void*  becaoft 

icttiemem  can  the  ftatute  direfls,  "  That  within  twenty  days  after  difc 

now  be  gained  »<  ele£tion  and  confirmation  of  tfie  faid  fcavenger  as  afcit- 

bypayingtothis  «  f^jj^  xht  conjiables,  chorchwofdens,  and  owr/fmofAt 

'*  poer,  Rud  Jurveyors  of  the  highways  of  the  pariihestnft 

'*  places  aforefaid,  or  the  greater  number  of  tnem,  gi^^ 

.*'  notice  unto  or  calling  together  fuch  inhabitants  of  then 

*'  rcfpcftive  parifhes  as-  a^orefaid,  they,  or  the  neatd 

•*  number  of  them  then  prefent,  (hall  make  and  fettle  i 

^'  tax,  rate,  or  aifeflinent,  according  to  a  pound  rate,&c.* 

whenever  the  prcfent  rate  was  made  only  by  the  confiahk 

and  the  inhabitants, — But    by   pARKER,    Chief  Juftict 

PowEL,  and  Vowis,  Ju^ices^  This  being  a  manner  c 

rating  by  confcut  of  the  whole  parifh,  and  Dcing  only  di 

vidcd  among  themlelves  for  the  eafe  of  colleftrng,  it  i 

hard  tliat  any  of  the  fame  parifh  Ihould  come  and  fa 

that  tills  is  a  void  rate,  when  it  is  acquisefccd  under  an 

the  money  rated  is  paid. — And  Parker,  Chief  Juftic 

SccSC  Foicy'f  *^^^'  ^^'^^  could  not  have  the  money  back  again  ;  h\ 

PoorLaws,pagc  Kyre,  Jujiicc^  doubted,    becaufe  it  was  a  void  ratc.- 

«o6.  and  15.  -  The  C'ourt,  howevcr,  adjudged  that  this  was  a  go< 

Viner's  Abr,     fettlement ;  for  that  as  the  rate  was  confined  to  a  pari£ 

3«6.  in  t$ni.     ^^^  paying  of  that  rate  way  fulBcicnt. 

250.  R 
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ftCa    Ji^x   V.  St.  Nicholas   in    Jbingdon^  Mich.  Tirm,  The  words  of 
).  frill.  3.  Skin.  620.— An  order  of  juftices  for  fettling  a  Il'^,^*'"^*^j^ 
poor  man  being  removed  into  the  court  of  King's  Bench  u  InTilv,"  an 
by  certiorari^  the  queftion  upon  the  ftatutc  3.  &  4.  ff^tll.  W  affijfmcmt  w'uh- 
Mary^c.  1 1.  (</)  was.  If  he  bcingtaxai  in  theparifhandnot  out  f^mymnt 
having  pai^i^  but  dying  before  payment,  or  inhabiting  *»'**** ^'^*^*^^» 
there  by  the  fpacc    of  forty  days,     tliis  was   fuch  a /^w^jg  «,., 
fettlcment  by  the  parent  as  to  intitlc  the  children? — 219,  pi.  I40. 
And  by  Holt,  Chief  Jujlice^  The  words  of  the  aft  arc, 
**  lax  and  fay  ;'*  and  therefore  taxation  without  payment 
is  Dot  fufficicnt. 

251.  Talbourn  v.  Bofton^  ATich^  Term^  7.  Will.  3.  2.  Salk*  The  tax  muit 
523.— It  was  held,  tliat  if  a  man  be  taxed^  and  after  *>«  ^»<''' » fw 
tuadon  ftay   in  the  parifli  forty  days  without  jriving  ?^^**!^  *^?°* 
nouce,  It  IS  no  lettlemcnt  withm  the  Itatute  of  3.  &  4.  kvilL 
ti  Mary^    c.  11.  unlefs  he  pay  the  tax  ;  for  it  muft  be  *•  ^***^*  534* 
taxing  and  paying,  and  not  taxing  only,  that  makes  a  J,^5j,q^  „ 
iettlcment,  and  is  equivalent  to  a  notice  in  writing.  comb.  282.* 

252.  St*  Mary   le  Moor   v.   Heavytrecj   Hilary  TV/Tir^PaylDganaflrff. 
8.  ITdL  3.    2   Salk.  ^yS.'-'Facy  was  fettled  at  Heavytree^  menJ  00  tb* 
tod  afterwards  went  into  tlic  parilh  of  St.  Mary  le  ^^<>^^^''!^J^l^ 
k  Exeter^  and  took  a  houfe  there  of  one  pound  a-year,  ^^^Q'^at! " 
Xfaerein  he  lived  a  year  and  a  half,  and  paid  the  rates  and  5^,1^      ' 
lues  due  for  the  faid  houfe.     The  juftices  at  feflionsi.  show.  12. 
iddy  that  the  rate  for  a  houfe ^  without  a  rate  on  his  perfon-^ 
^n  not  fufficieiit  to  make  a  fettlcment. — But  the  Court 
of-King's  Bench  quafhcd  this  order  for  this  caufe,  and 
heU  him  fettled  at  St.  Mary  le  Moor. 

253.  Reg.  V.  the  bihabitanls  of  Lancafler^  Eafltr  Terms  The  tenant  of.a 
l./nne.  19.  rinei^  384.— It  was  held  in  this  cafe,  that  houfe  mu ft  be 
paying  tstxtsfor  the  landlorU  \yill  not  gain  a  fettlcment '^^''T'^  **  ^^' 
Utbe  tenant,  for  that  in  order  to  pain  a  fettlcment  under  **P*^^^^^**'*' 
the 3.  &  4   Will.  3.  c.  II.  the  inhabitant  muft  be  charged 
to  the  taxes  as  well  as  pay  them.     The  word  ^^  chargi* 
in  the  ftatute  has  a  proper  fignificationt  and  means  fuch 
taxes  as  are  chargeable  on  the  tenant. 


V 

I. 


; 
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254.  Rex-o.  BrickhilU  Eaficr  7'crm,  7.  Geo.  i.    8.yl/^^.  A  taxafll-flcd 
3?.— Two  juftices  of  the  peace  made  an  order  to  remove  J*/*^^ '  .^'••' 
one  Green   and  his  wife   and   fcven  children  from  ^^^ ** fJcttMhonfe^** 
l*rifli  of  Horezvood  to  the  parifh  of  Brickhill ;  which  order  or  «•  the/^rsMr 
^a« confirmed  upon  an  appeal  to  the  feffions  :  and  both  "of  fuch 

thefaid  orders  being  removed  by  certiorari  into  the  Court"  **"***»'] ^**- 

°  ''  out  nammg  th$ 

t^Jn  ia  the  rate   as    "  tlie  occupier  of  Rofc^e's,^  is  an  afleffment  which,  if  paid,  wUI  gain 
Afenlement. — ^S,  C.  cited  a.  Burr.  Rrp.   106s.     S.  C.  19.  Vincr's  Abr.  3S5.  mtis, 

0.2  of 
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R«x».  of  King*s  Bench,  the  cafe  appeared  to  be  thus  :— Tbi» 
BticxHix.&.  Qjrggfi  being  a  poor  man  lived  laftat  Harew9$df  ataplacr 
called  Ro/coc's  tenement^  and  paid  taxes  there  by  the  nuat 
of  '*  the  occupier  of  Rt^ioe's ;"  and  for  that  itafon  he 
and  his  wife  and  children  were  fent  thither.— -It  was  now 
moved  to  quaih  thefe  orders,  becaufe  this  min  oxkf^X  to 
l«ave  been  pcrjonally  charged  to  pav  taxes,  otherwile  he 
gains  no  iettlement  by  paying  them  as  oecupmii  of  a 
tenement^  though  he  was  likewife  charged  as  frnwer 
tliereof  at  that  time  :  for  <that  word  **  fanner**  dcrthnoT 
prove  him  to  be  '^  occupant  ;"  becaufe  Ik  may  kt  ths 
tenement  over  to  another. — But  on  the  other  fide  itms 
iniifled,  that  paying  taxes  by  the  name  of  **  the  occoput 
of  Rofcoe'*s  tenement,"  and  naming  him  "faraaer**  of  thi 
fame  at  that  time,  is  a  fufiicient  dtJignaiion$fibiferJm\ 
to  gain  a  fettlemcnt  there. — And  THE  Court  baiag  of 
that  opinion,  thefe  orders  were  quaflied. 

An  ajftfrnni  on  255.  Solontongbam  v,  JVorplifd$n^  Mich.  Termy  13.  C«.  I. 
one  man,  and  jp^/^y^  128.— Mr.  BoNwicK  movcd  to  quafh  an  order  , 
fi2rT"s  not"'''  ^f  feffions,  in  which  a  cafe  was  fpccially  ftatcd  as  followr  a] 
fufficieot.  Thpmas  King  had  a  meifuage  and  lands  in  the  pariihof  j 
S.C.  a.Scfl*.  Solontofigham^  iox  which  he  was  rated  to  the  t09r*s  nHf 
Cafef,  134.  three  fhillings  a  levy :  he  let  out  part  of  thele  premilbi 
s.  c.  19,  Viner,  to  One  Rlcwrd  Stover  at  forty  millings  a-year.  "^ 
3*^  overfeers  of  the  poor  gathered  at  one  time  three-}.*.. 

tald.103.  *^    at  another  time  fix-pence,  of  th\% Richard  StoviTf^u 

proporlionatr  part  of  ri\rec  (hillings.    The  queftionmii^ 

Whether  Richard  Stover  gained  a  fettlement   by  tbil 

payment  >' — 'I'he  Court  feemed  to  think,  tliat  he  did  not, 

bccaule  he  never  was  taxed  ;  but  a  rule  was  granted  to 

iliew  c.4.ufc.     On  fhcwing  caufe   it  was  faid,  that  the 

preiDiUs  were  demifcd,  and  a  dedudion  taken  forthit 

part  according  to  the  proportion  of  the  rate  impofed  upoa 

the  whole:  that  the  charge   is  the  efleft   o\  the  rate: 

and  in  the  piefent  cafe  the  whole  is  charged  zt  being  in 

the  hand   of  the  landlord  ;    and   therefore   the  tenant 

S  ♦Ik.  513.        fi^j^jj  j^y^  gain  a  fettlement,  though  htpays  a  proportionabk 

Skin.6»o.        ^^^^  f^^  ^|j^  p^^  rented  of  the  owner.— The  rule  for 

qualliing  tlic  order  was  made  abfolute. 

If  the  Iff  (f.  256.    King's   Fair  V.   King's  Swinfofd,    Eajler   Term, 

u!^LTJ^^of  ^'  ^''^'  "'  Editor's  vt/W— Two  Juiliccs  rcmoTcd  thp 
the-tomeTw^  P^"P^*r  from  King's  Swlvford  to  King's  Fair  \  but,  on 
nam,  payment  appeal,  the  fclfions  qualhed  tlie  order,  and  ftated,  That 
by  the  ocruvicr  the  paupcr  rented  a  tenement,  with  the  appurtenances 
18  notfuAcient.  thereunto  belonging,  for  three  years  and  upwards,  at  the 

S.  C.  Scfl.  Caf.  170.  No.  135.    Sjiow.  iz,     Salk.  523.     Skin.  6ao. 

yeaily 
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:yqr!y  rent  of  four  pounds  ten  fhillings,  in  the  pariih  ofKwrriTAmv. 
^^Euy'/ /iir/r,  and  paid  all  parochial  taxes  for  the  fame  in  his  K'**®**  Swm. 
^^vimrighty  but  wasoot  rated  in  the  parifh  books ;  the  name 
>^^f  Richard  Cotes  J  the  tenant  that  rented  the  fame  tenement 
re  the  pauper,  being  continued  in  the  levy  books. — 
•Hayward,  on  thefe  orders  being  removed  by  certio" 
ryinoved,  that  they  might  be  quafhed;  for  although  it  ap-  * 
that  the  pauper  was  made  lopay  the  rate,  yet  it  was 
that  he  was  not  rated^  and  therefore  could  not  thereby 
ID  a  feCtlement  under  the  3.  &  4.  fVilL  i^  Mary^  c.  1 1 . 
The  whole  Court  was  of  opinion,  that  the  pauper 
'  not  gained  a  fettlement  in  King's  Fair^  becaufe  he  was 
chajged  to  the  rate  witliin  the  meaning  of  this  (la- 
;  for  that  the  rating  there  mentioned  muft  be  taken 
ly,  it  being  deiiened  to  fupply  the  place  of  notice 
wnting. — The  original  order  of  the  two  juftices 
theretore  qualhed,  and  the  order  of  felfions  con- 


257.  Bramley  v.  Armleyy  Hilary  Term^  9.  Geo.  2.  Burr.  The  b«Sng  iflef. 
&1^. — ^Two  juftices  removed  JohnClofe  witli  his  wife  f«'' «•  •ndpay- 
children  from  ArmUy  to  bramley ;  which  order  of  re-  for  #ilw^!ir!** 
l1  was  confirmed  at  the  feffions.     The  order  of  fef-  un^  alibough 
fpedally  ftates,  That  after  his  fettlement  at  Bramley^  repaid  tothet«« 
itmoved  with  his  faid  family  and  inhabited  and  farmed  "*"*  ^i  «*« 
at  Armky  afoiefaid,  for  which  he  was  charged  and  ^'JlJ^^f  ~ 
two  quarterlj^  payments  to  the  land-tax  only ;  the  fef- 

therefore  confirmed  the  faid  order  of  removal.    On  ^*^^'  ^•f^ 

T*r,rf»jrthc  i8th  of  November  1735,  a  motion  was  made  ^5^24^(1.  N^I** 
rte  mnih  thefe  orders.     And  to  prove  that  it  was  a  good  167.  s.c. 
^tdement  in  Armley^  the  cafes  between  the  parifhes  of 
^khamftmn  and   Kenton  (^ ),  Rafter^  7.  Geo*  2.    (where  a  («)Burr.  s.  c. 
Hde  waiter  was  holden  to  gain  a  fettlement  by  paying  the  N**  i     ^mc, 
knd-tax),  and  a  cafe  between  F^Jton  and  £)^/^i/r;' parifhes,  I'^K^^ip  P>  ^6- 
^BloeJ*s  Cafe^  ComLerb.  410  {b)  (where  Holt  laid,  that  {b)  Ante,  past 
^lyment  of  the  land-tax  had  been  holden  a  fufficicnt  no-  »»«>•  P^-  243' 
I  uce),  were  cited :  and  a  rule  was   made  to  (hew  caufe. 
Thecoanfel  who  (hewed  caufe  againft  qua(hing  the  or- 
ders argued,  that  though  the  tenant  did  pay  the  land-tax 
to  the  colledors,  yet  as  the  land-tax  is  always  allowed  or 
Rpaid  by  the  landlord,  that  payment  could  gain  no  fettle- 
BWitto  the  tenant:  and  here  he  paid  only  two  quarters, 
&ot  the  whole  year's  tax  ;  whereas  the  land-tax  is  an  en- 
^tax  for  the  whole  year.     That  faying  of  Holt^s,  in 
^hetbacb  410.  is  only  an  obiter  faymg:  it  was  not  the 
point  then  in  queftion.     In  anfwer  to  tliis  it  was  faid, 
fallowing  the  money  back  again  by  the  landlord  is  no 
^fcjcdion ;  for  in  the  cited  cafe  of  the  tide-waiter  {The 

Q.  3  ^'^»i 
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BKAMLtY  V.  King  V,  the  Inhabitants  of  Oakbampton)^  the  money  wa 
Armviy.     paij  ^Q   j^ji^  J3y  |.j^g  coileftor  of  the  cuftoms. — L 

Hardwicke.  The  aft  of  3.  ii  ^,  ffpL  ii  Mary^  c 
f.  6.  dees  not  require  a  payment  for  a  whole  year: 
payment  of  his  (liarc  is  fufficient,  though  it  benotfoi 
whole  year  :  it  is  all  that  the  ftatute  requires  ;  whic 
^'  paying  his  fharc  towards  tlie  public  taxes  or  levi 
*'  the  parifli."  He  might  not  perhaps  refide  in  th< 
ri(h  during  any  one  whole  year,  but  in  part  only  of 
diftinft  years.  The  great  doubt  has  been,  Whethe 
Legiflature  did  not  mean  parochial  taxes  ?  But  this 
been  long  gotten  over  ;  and  the  land-tax  has  been  he 
to  be  within  the  aft,  from  the  notice  of  inhabitancy 
arifcs  by  the  party's  being  aflcffed  and  paying  it. — 
Curiam.  1  he  rule  mufl  be  made  abfolutc,  and  tbi 
ders  qualhed. — Both  orders  quaihed. 

An  aSf']!mtmt  of  258.  Rcx  V.  Sanatt,  Afjchaflmas  Term^  g.  Geo.  2.  i 
the  P°^^**jji|^'  S,  C.  73. — Two  juftices  made  an  order  for  the  remov 
/Wof  a  houfe,  E^kiel  Lofty  his  wife  and  fon  from  Sarratt  to  Bovin^ 
Mtid  payment  by  but,  upon  appeal  to  the  feflions,  the  order  was  qual 
ibe  ttmani,  will  and  the  following  cafe  ftated :  Ezetiei  Lofty ^  being  ft 
"^^'"jjj^^jj^'at  Bovington^  marries  and  goes  to  Sarratt^  and  there  1 
thTpaymcnt  ^^^  '^^^  ^  ^  houfe  of  7I.  los.  a-year,  where  a  po9t'*i 
wa»  made  on  was  made  for  tlie  relief  of  the  poor  of  Sarratt ;  vi 
tU demand  of  the  T?itc  was  figncd  by  one  churchwarden  and  three  pari 
ovtrfccrs.  j^crs,  and  afterwards  by  one  juftice  only.  The  landit 
r»AA  ,  ^      -  tlie  houfe,  who  never  occupied  it,  vf^  charged  ^ith 

t^Jia*  10^.  375.  ,.  .,1  1  Ai 

jS,,  rate  ;  but  it  \V2iS  paid  by  the  tenant.     Another  rate 

afterwards  made,  which  was  figncd  by  the  parifliic 
but  not  allowed  by  any  juftice  of  the  peace ;  and  the  1 
lord  was  charged,  but  the  tenant  paid  as  before, 
payments  were  made  by  the  tenant^  upon  the  dema 
the  overfetrs  of  the  poor  of  Sarratt.  The  two  ju 
held  the  man's  fettlemcnt  to  be  at  Bovhigton ;  bu 
feflions  quaflied  their"  order,  fuppofing  tli?t  he  ha 
quired  a  fettlement  at  Sarratt. — Mr.  Coningsby  nr 
to  quafh  the  order  of  feifions,  bccaufc  the  payment  1 
tenant  of  this  poor's  rate,  which  was  not  charged 
him  but  upon  his  landlord^  could  not  gain  the  ten; 
fettlement ;  fp  that  the  queftion  was,  Whether  a  p 
rate  charged  upon  the  landlord  and  «,paid  bv  the  t( 
gave  a  fettlement  to  the  tenant  r— Lord  rfARDwi 
Ctf'iefjujficc.  The  charging  is  the  principal  aft,  as 
fcrs  notice  to  the  parifti ;  but  both  arc  necelfary. — 
Juftice.  A  charge  upon  the  tenant  and  payment  by  hi 
l>oth  neceflary  to  gain  him  a  fettlement. — Pagf,  7 
jccnicd  alfo  to  think  that  the  tenant  muft  be  char^ 
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well  as  pay  in  order  to  acquire  a  fcttlement.    But  a  rule .     R  bx  v. 
was  granted  to  (hewcaufe;  and  after  it  had  been  argued,    Sa»»att, 
•—Lord  Hardwicke  repeated,  The  act  requires  both  a 
diargeand  payment,  and  here  is  only  a  payment  without 
a  charge.    1  think  the  charging  is  the  principal  things 
for  that  is  the  a£l  of  the  parilh :  it  may   be  that  they 
would  not  charge  him  for  tear  of  making  him  a  pa- 
rilhioncr ;  however,  they  have  charged  the  landlord.     If 
the  hai>d  tliat  pays  tlie  rate  were  to  make  any  difference,  Sm  Rex  v. 
that  would  put  it  in  the  power  of  tiie  officer  who  receives  P^f^ick, 
the  rate  to  cliarge  the  parilh,  by  receiving  it  from  a  per-  ^^^^^  Term, 
fon  never  charged  with  it. — The  order  of  feflions  was  ac-  BuVt.  s.c^ei. 
cordingly  quafhed,  and  tlie  original  order  of  two  juilicesand  poft.  pase 
affirm^.  23^,  pi.  264. 

259.  Rex  V.  TVorth^  Michaclmai  Term^  10.  Geo.2.  Burr.Bcin^  chirgcd 
S.  C.  90.— A  motion  was  made  on  the  laft  day  of  Trinity  '?J»"**  W  i^r 
Tirm  laft  to  qua(h  an  order  of  felfions  confirming  an  or-^  ptrfbn"!»hite' 
der  of  two  juftices  for  the  removal  of  Mary  Simmons  and  living  upon  his 
her  four  children   from  AJerJlhjm  to  IForth^     The  cafe  own  eflace,  wiU 
ihted  in  tlic  order  of  feflions  is,  That  one  Francis  5/>«- k^"  him  «  fct- 
mms  with  his  wife  and  children  came  into  the  parilli  of  J^^JU^^^  *|" 
:      Mnftham  in  Surrey^  by  certificate  dated  in  February  1 709  :  ^(^^  is  p#t  iof  , 
that  about  Michaelmas  1726,  Mary  SimmonSy  the  daughter  the  value  of  30!. 
of  the  (aid  Francis^  intermarried  with  one  Robert  Scott^  a  ^^«  port.  pi. 
Scotchman  not  having  gained  any  fettlement  in  England  :'^^'* 
that  one  Mary  Harbour j  a  widow  and  grandmother  of  the 
(aid  Mary^  had  purchafed  three  feparate  tenements  of  one 
^aoaoe  in  Merftham  aforefaid  ;  and  being  fo  poiIe({ed,  in 
confideration  of  a  marriage  then  lately  had  between  the 
faid  Scolt  and  the  faid  Mary  Simmons^  by   her  deed  of 
(cofFment  dated  22d  Otlcber  1726,  did  bargain,  fell,  alien, 
cnfepiF,  remife,  rcleafc,  and  confirm  one  ot  the  faid  tene- 
ments and  its  appurtenances  in  ^»:<Vr///^^;;i  aforefaid,  to 
bold  to  the  faid  iV^// and  his  wife  and  their  affigns  for 
the  term  of  their  natural  lives;  and  from  and  after  their 
death,  then  to  the  ufe  of  the  heirs  of  the  body  of  the  faid 
Robert  on  the  body  of  tlic  faid  Mary ;  and  for  want  of 
fuch  i(rue,  then  to  the  ufe  of  the  light  heirs  of  the  faid 
Mary  for  ever,  and  to  no  other  ufe  or  behoof  whatever  : 
that  the  faid  Robert  and  Mary  entered  into  and  dwelt  in 
the  faid  tenement  foon  after  the  date  of  the  faid  deed  of 
feoffment ;  and  continued  there   till  about  Michackfias 
1735  ;   in  which  faid  tenement  they  had  four  children 
born,  all  under  feven  years  of  age  ;  and  have  fince  let  the 
(aid  tenement  to  one  John  Moms  for  40s.  a-year :  that  the 
faid  tenement  was  at  the  time  of  the  execution  of  the 
(aid  deed,  and  ftiU  is,  under  the  value  of  30I.  :  and  that 
tlie  faid  Roheit  Scott  hath  been  charged  to  and  paid  the 

0^4  land- 
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Rf.x  ».       land-tix  for  the  faid  tenement^  ever  fincc  the  date  of  the 

WoKiii.      f^i^  j^j  ^f  fcoftment.     Upon  tliis  cafe  the  fefSons  dif- 

mifs  the  appeal,  and  confirm  the  order  of  the  two  jufticcs. 

The  exception  taken  to  this  order  of  feflions  was.  That 

Robert  Scott  had  gained  a  good  fcttlement  in  Merjlbamy  by 

facing  charged  to  and  paying  the  land-tax  there,  whilft 

he  hvcd   upon  his   own,     though    it  was    under  30I. 

in  value,    and  conveyed  to  him  fince  the  making  .of 

ry^iiirr.  S.C.  o.  Geo,  \,  c.  7.  f.  5".     A  rule  was  made  to  fhcw  caufe  why 

Vo.  138.  S.  P.  both  thei'e  orders  (hould  not  be  qualhed ;  which  was  now 

made  abfolute,  without  defence, 

r 

The  pcrfon  in         260.  Rex  v.  BramJhaiL\   Michaelmas  Terniy    lO.  Geo,  2. 
poffcffion  who    Burr.  S.  C.  98.— The  order  of  felfions  ftates,  That  Richard  ^ 
oniypay»jh«^   jrc/and  Qzmc  into  that  part  of  the  parifh  which  is  in  the  ^ 
aOefled  gains  no  <^^^^  o(  Southampton^  and  took  a  houfe  there  of  jfaron^ 
f^tdement,  aU  Knight  at  the  rent  of  3I.  for  one  year  ;  and  tliat  thehoufc 
though  the  per-  was  there  charged  to  the  poor-rates  inm^rmer  following, 
fon  aflcffcd  is  the  ^^^  jg  ^^  f^y^   j,^  ^Y\t  poor-rate  made  for  the  vear  1734 
ma^/thcTate     **  -^oron  Kfii^ht  IS.  ditto :  for  the  other  houfe  od.'*     An< 
and  to  whom  it  in  the  poor-rate  made  for  the  year  1735,  ^\/1aron  Kmgbm 
wat^aid.  **  is.  ditto  for  thc  little  houfe  6d.  j"  which  faid  houfe 

C^,  lot.  called  the  other  houfe  in  the  poor-rate  for  the  year  1734* 
and  the  little  houfe  in  the  poor-rate  for  the  year  1735,  is 
the  fame  houfe  in  which  the  faid  Richard  Ireland  lived  : 
that  the  faid  jiar  on  Knight  v/rs  overfeer  of  thc  poor  of  that 
part  of  the  pyifh  of  Bramjhaw  which  ia  in  the  county  of 
Southampton^  and  coUefled  the  faid  rates :  and  that  the 
faid  Richard  Ireland- f2iid  to  the  faid  feveral  poor-rates; 
and  after  the  firft  payment  to  the  faid  poor-rates,  he  lived 
in  the  faid  houfe  for  the  fpace  of  t\vo  years  and  upward. 
-— I4ORD  Hard wicKE  was  abfent ;  but  ijy  the  three  other 
Judges,  Here  is  an  exprefs  charge  upon  the  owner  of  the 
houfe,  not  upon  the  tenant;  and  it  is  a  fettled  point,  that 
a  pcrfon  muft  be  rated  as  well  as  pay,  otherwile  he  gains 
no  fettlcment.  Hilary,  4.  Geo,  2.  a  cafe  out  oi  Staffmd- 
y^/Vf  (between  the  parifhes  of  Kirruer  2i\\6.  Kingfwinford)^ 
wliere  one  man  was  in  poiTeflion  and  paid  the  rate,  but 
the  other  was  rated;  it  was  held,  that  the  perfon  in  pof* 
iit\  Fi^t  Burr,  f^^^^,  who  only  paid  the  rate,  gained  no  fettlcment  (a), 

S.C.  Ko.  2X.  138.  Rex  V-  inhabitants  of  Uflfculmc,  poft.  page  2339  pi.  26a.  and  No* 
14.8.     Rex   V,  InhdbiunU  of  Painfwick,  poft,  page  236^  p)-  ih^% 

•  * 

A  f jther  aflcfled  26 1,  Rex  V.  Lower  JValton^  Hilary  Term^  lO.  Geo*  2.  Burr, 
inhisownn^mc  s.  C.  icx)— Twojuftices  removed  Jofeph  fflJ/on,  Ellen  his 
Ilnrll  hnnfrfn  wifc,  £//2^^^f  A,  Jsfr.  ^ffc.  thcir  chiWrcn  fromthetownlhipof 

up  tnc  nouie  to   _  «-,-  '     .  n  •        r   jt     *  >ni»    » .        rX, 

hrsfonon  con-  Loiver  fvaltonto  the  toyfiump  ot  Appleton  in  Chejhtre.  The 

dition  of  being  rrumra-ncd  by  him  ;  the  fon  lived  in  thc  houfe  for  a  year,  and  faii  all 
taxes,  but  Wdi  not  raud\  and  for  thU  reafon  he  gained  no  fettioncnc* 

Xeffionsj 
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feffions,  upon  appeal,  vacated  the  order  of  the  two  juftices.      R«x  ». 
The  caicftated  by  the  order  of  feflions  was  thus :  John  WiU  Lowe»  Wax.' 
yS»,  father  of  the  pauper  Jofcfh^  about  ten  years  ago,  when        ^®** 
the  faid  Jofeph  was  apart  of  his  family,  rented  a  farm  of  i81, 
a  year  in  the  townfhip  oi  JppUion^  which  the  father  held 
for  one  whole  year,  and  during  that  time  lived  upon  the 
faid  farm  in  the  faid  town  of  AppUton ;  and  his  fon  Jofeph^ 
as  apart  of  his  family,  with  him  during  that  whole  year: 
the  laid  John  the  father  afterwards  lived  in  the  faid  tovvn- 
fliip  of  ^,  in  a  tenement  there  of  about  3I.  a-year  value  ; 
in  which  laft  vear  the  faid  Jofeph  married,  and  lived  with 
his  wife  and  family,  feparate  and  apart  from  his  father,  ia 
another  tenement  of  fmall  value  for  feven  years  in  Applet 
ton  aforefaid :  afterwards  his  father  havine  an  eflate  of 
about  3I.  a-year  in  Lower  Walton^  for  which  he  was  taxed 
in  his  own  right,  and  gained  a  fettlement,  agreed  with 
his  faid  fon  that  he  Ihould  hold  the  fame  for  a  year,  and, 
inftead  of  paying  rent,  Ihould  maintain  his  fathtr ;  which 
he  accordingly  did :  and  his  faid  fon  and  family  lived  in 
the  faid  tenement  for  one  year, and  his  father  with  him: 
and  the  faid  Jojeph  that  year  paid  taxes  for  the  faid  tene- 
ment of  3I.  a-year  in  Lower  IValton^  but  was  not  rated  in 
his  own  name,  but  in  his  father's  name ;  and  afterwards 
continued  there  till  he  was  removed  by  the  above  order. 
The  feflions  held,  that  Jofeph  IValton^  Ellcn^  bfc.  by  reafon 
of  the  premifes  above-mentioned,  gained  a  fettlement  in 
the  townfhip  of  Lower  Wal  on^  and  therefore  vacated  tho 
order  of  the  two  juflices.    The  objeftion  to  this  order' 
of  feffions  was,  i\\2X  Jofeph  IValton  the  pauper  was  not 
rated,  though  he  paid. — Per  Curiam.   He  muft  both  be 
jatcd  and  pay,  in  order  to* gain  a  fettlement. — A  rule  waa 
made  on  the  firfl  Saturday  in  this  Term   to  (hew  caufe 
why  this  order  of  feflions  fhould  not  be  quaflied,  and  the^^)  Ffi/*Boir. 
original  order  aflirmed  i  which  was  now  made  abfolute, s.  c.  No.  sr, 
without  defence  [a),  »». aj.  ^cctrd^ 

262.  Rex  V,  Uffculmey   Trinity  Term^   30.  Geo-  2.  A/55.  A  perfon  wKo 
'-'John  Hind  J  the  pauper,  purchafed  a  tenement  in  5/.  purchafcd  1  coe- 
SldwelPs^  for  which  he  gave  81.  in  money,  and  a  note  for"^^'^?^ 
4I.  more.     He  lived  upon  the  tenement  with  his  family, y^JJ^^^,  tl»" 
and  was  then  rated  to  the  land-tax  for  the  year  1746  miand.tax  and 
the  following  planner;    *'  Occupier  late  widow  Hooper^s^  poor's  rare  in 
«'  now  John  ITind's,  tenement  1 2I."     He  was  alfo  rated  to  Ji'''^'^*^  '/[**• 
the  poor's  rate  for  the  year  1746  as  follows :  *•  Occupier i«  ]^^J^^ 
*'  otlate  James  Hooper's  tenement  3-4ths  ^r  week  ;"  and'«  Hhd*%  5- and 
for  the  year  1747,  in  the  following  manner :  **  Occupier  Xtwatheid, that 
^*  of  late  James  Hooper's,  now  Hind's^  3-4ths  per  week.'*  *»«  ^^»n5  P»w 

tneiocatei  fpiiU' 
^  a  ^tdcment,  notwithft^ml'm^  the  purchafc  was  )efs  than  30!.  a-year.  —  Burr.  S.C.  430.. 
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Rix  V,  He  lived  upon  and  paid  according  to  the  faid  rates  for  his 
VrrcvtMM*  fj^jj  tenement  for  about  one  year,  and  then  fold  it^  and 
went  to  rcfide  at  Uffculme.,  The  feflions  were  of  opinion» 
thaty. //.  did  not  gain  a  fettlement  in  f/Vu'^// by  being 
rated  and  paying  as  aforefaidythe  coniideration  being  un- 
der 30I.  The  (jueftion  before  tiic  Court  was.  Whether  a 
pcrfon  occupying  a  tenement  of  wliich  he  is  the  pro* 
prictor,  and  which  be  purchafed  for  lefs  than  jol.  gains 
a  fettlement  by  being  rated  and  paying  to  the  public 
taxes  of  the  parifli,  notwitbftanding  the  K).  ,Geo.  i.  c.  7.? 
— Lord  Mansfield.  It  will  be  ncccffary  to  confider 
how  the  law  ftood  before  the  aft  of  9.  Geo.  i.;  for  the 
feflions  have  confounded  different  llatutes  and  different 
qualifications.  Before  tlie  q.  Geo,  i.  whoever  had  a  pro- 
perty of  his  own,  however  fmall  it  might  be,  was  not  re- 
moveable  f^om  it ;  and  this  being  in  confequence  of  his 
property  and  inhabitancy,  he  gained  a  fettlement.  This 
was  found  to  encourage  men  to  gain  fettlements  by  the 
mod  trifling  purchafes  ;  for  by  one  fhilling  a-year  pur- 
chafe,  and  living  forty  days  in  a  parifh,  a  fettlement  was 
gained  there.  At  that  time  there  were  alfo  other  ways  of 
gaining  fettlem^ts  ;  as  by  the  3.  W4.  WilL  bf  Mary  exe- 
cuting a  public  office  for  a  year,  or  by  being  charged  to 
and  paying  a  fhare  towards  the  public  taxes  of  the  parifh. 
But  no  abufc  arofe  from  thefe  lafl  methods,  becaufc  every 
parifh  might  avoid  choofing  fuch  men  parifh- officers,  or 
aflcffing  them  to  the  taxes.  But  they  could  not  prevent 
fraudulent  purcliafes,  nor  could  they  remove  the  pur- 
chafers  ;  therefore  the  flatutc  g.  Geo.  i.  c.  7.  makes  apro- 
vifion  to  avoid  thofe  fraudulent  purchafes,  by  dircfting 
that  no  perfon  fhall  gain  a  fettlement  by  virtue  of  any 
purchafe  whereof  the  confideration-money  bona  fide  paid 
amounts  not  to  30I.  for  any  longer  time  than  they  are  refi- 
flent.  Theconflruftions  that  have  been  made  of  this  aft  by 
this  Court  (hew,  that  it  has  been  the  opinion  of  the  Judges 
that  this  aft  was  only  intended  as  a  provifion  againft  frau- 
dulent purchafes  ;  for  it  has  been  held  not  to  extend  to  legal 
purchafes,  as  by  dcvife  or  remainder,  becaufe  as  no  fraud 
can  be  intended  from  thence,  they  are  held  not  to  be  within 
(<f)R»  t».  n-  the  purview  of  the  Hatute  {a).  What  then  is  the  prcfent 
mington,  Trin.  cafe  ?  It  is  that  a  man  has  been  rated,  and  paid  for  an 
Term,  6.Geo. 3.  ^fl^fe  purchafed  by  him  for  lefs  than  30I.  Why  (hould 
he  then  not  gain  a  fettlement  ?  The  ftatute  does  not  fay 
that  he  (halJ  not.  Two  arguments  have  been  ufed  againll 
this  man's  fettlement.  Firft,  That  the  cflate  is  rated^ 
and  not  the  man :  as  to  the  poor's  rate,  that  is  a  perfonal 
tax,  and  to  be  laid  on  perfonal  eflate  as  well  as  real  \  and 
if  a  perfon  is  very  poor,  he  ought  not  to  be  taxed.     The 

rate 
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rate  is  on  the  tenement  late  Hooper  s^  now  HincTs^   fo      R««  v» 
it  is  a  tax  on  Hint's.    The  fccond   argument  is,  that  U''^'*-*** 
of  ncceiEty  a  man  muft  be  rated,  and  that  if  fo,  it  is  a  re-      . 
peal  of  9.  Geo.  i.  ;  but  1  deny  that  every  man  Ihould  be 
rated.     The  17.  Geo.  2.  fays,  that  where  there  is  a  fran- 
chife  to  be  enjoyed,  a  man  ihall  not  be  left  out  to  de<p 
prive  him  of  his  franchife.     Now  that  aft  does  not  fay 
that  every  man  (hall  be  rated  whether  able  or  not,  and  it 
is  a  good  defence  to  a  rate  to  fay  that  he  is  poor  and  un- 
able to  pay ;  and  you  may  objeft  againft  a  man  who  wants 
Fraudulently  to  be  rated  to  gain  either  a  fcttlement  or  a 
franchife.     We  are  all  clear  that  the  true  intention  of 
"the  9,  Geo.  I.  was  to  prevent  a  fcttlement  by  inhabitancy, 
by  a  purchafe  under  30I. ;  but  if  he  is  rated,  or  ftrves  a 
public  office,  by  that  mode  fuch  a  perfon  may  require  a 
Icttlemcnt,     It  is  but  jullice  that  if  a  perfon  has  contri- 
l>uted  to  the  poor  of  a  parifti,  that  he  fhoulcl  be  fupportcd, 
^jvhcn  he  wanted  relief,  by  thatparifh. — Order  qt  f^illions  («)6orr,I.Q 
^mjiftbcquaflied  (fl),  43o* 

263.  Rexv.  Chulingfoldy  Hilary  Terniy  30.  Geo.  2.  Burr.  The  being  A  • 
A  C.  415.— Mr.  Aston  had  moved,  on  Saturday  ^gth^*^®^*"^ 
January  laft,  to  quafh  an  original  order  of  two  juftices  ^^^h^jSJ* 
Ynade  for  the  removal  of  Richard  Graffim^  Ann  his  wife,  gain « fettle* 
^nd  their  three  children  {George^  Ann^  and  Richard)^  fron^  ment.j 
^ramjhot  in  Hanti  to  Chidingfold  in  Surrey^  and  alfo  the 
^)rder  of  feffions  confirming  it.    He  did  not  ftatc  the  cafe 
particularly,  but  merely  the  queftion,  Whether  the  te- 
nant's paymgthe  land-tax  (which  was  allowed  him  again 
ly  his  landlord)  ajnounts  to  fuch  a  notice  as  fhall  gain 
tlic  tenant  a  fcttlement  ?  The  feffions  were  of  opinion 
that  it  did  not. — Mr.  Aston  infifted  that  it  did;  and 
cited  Eaftcr^  7.  Geo.  2.  B.  R*  Rex  v.  Inhabitants  of  Oak" 
hampton  (b)^  whtre  a  tide-waiter's  being  taxed  tc  the  land-  (*)  ViJt  Burr, 
tax  for  his  falary  was  holden  to  be  notice  within  3.  £ff  5«  C«  P»g«  s» 
4.  JVill.  ^  Mary,  c.  1 1 .  f.  6.  and  that  he  thereby  gained  a  ^'^  ^' 
fcttlement,  even   though  it  was  paid  by  the  colleftor.  pj^g^**^ 
Hilary y  9.  Geo.  2.  B.  R,  Rex  v.  Inhabitants  of  Brantley  {c)y  (f)  r/i^Buir, 
where  the  being  affefled  and  paying  two  quarters  only  to  S.C  page  75, 
the  land-tax,  was  holden  to  gain  a  fcttlement  (^/).— And  ^'  "• 
now  Mr.  Gould  (who  was  to  have  Ihewn  caufe againft  pi^ll^jf^**  *^ 
the  rule  for  quaftiing  thefe  orders)  very  candidly  acknow- 
ledged that  he  couKI  not  fupport  them,  the  point  being  ^j'^^^^  *'""*• 
aheady  fully  fettled  by  former  determinations ;  whereupon  rn^iS^rc 
the  rule  for  quaihing  them  was  made  abfolutc. — Both 
orders  quafhec. 

^64.  Pain/wick 
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Under  an  afTcff-  264,  Pahfwick  V.  Cirencejiery  Trinity  Tertriy  31.  G€0,  2. 
"bT^'^^r*'*  -Sttrr.  5.  C.  465.— Mr.  Morton  fticwed  caufc  againft 
^  T^!^sCiif'  quashing  the  two  following  orders :  Two  juftices  removed 
**fvd  or  /«.  IfaacMoorman^  Hefterhismk^  2ind  fFil/iamyThomas^  Hefur^ 
««  nant^*  if  ihc  Ann  2\\A  ^^r  their  children  from  Cirencefter  to  Pain/wick^ 
fu€ceiitfig  tenant  ^Qth  in  tlic  countv  of  Glouccjter ;  and  the  feffions  con- 
Sm/affcflW*  fi'"^"^^  ^c**"  order.'  The  fpecial  cafe  ftated  upon  the  6r- 
sind  tike  a  re-  ^^r  of  feffions  was,  That  on  the  13th  of  September  1737 
ceipt  forihcm  the  pauper,  Ifaac  Moorman^  was  bound  apprentice  by  iu- 
from  thcovcr-  denture  to  one  Henry  Phipps,  of  Pain/wick^  taylof)  for 
fcers  in  his  fw«^  feveo  years,  and  lived  witli  him  as  his  apprentice  under 
iu!ent\o  nMn-'  ^^  ^^^^  indenture,  in  the  faid  parilh  of  Painfwieiy  for 
'  ing  him  in  the  three  years  and  upwards;  and  tlien  tlie  faid  Phipps  failing, 
rate;  for  it  is  the  faid  Ifaac  Moorman  left  him,  and  never  returned  to 
not  neceflary  to  j^jjjj  again :  tliat  in  the  year  1753  the  faid  Ifaac  Moorman 
the  purpofc  of       ^     J       fg  ^^j       jj^  ^j^^  f  j^       jQ^  oi Cirenceftery  of  one 

gaimng  this         _^,  r^.^r     /^  °  t  1  ^     r  ^t 

kind  of  fettle-  Thomas  Ci/ffbrd  tor  a  year,  at  the  yearly  rent  of  32s.  od. 
iDent,  that  the  and  agreed  to  pay  the  land-tax  and  poor's  taxes,  and  all 
occupier  Ihould  other  taxes,  for  the  faid  houfe  for  the  faid  year :  that  the 
^«^|P^**X  poor's  rates  of  the  faid  parifh  of  Cirencejter  being  pro- 
'^  duced  in  court  at  the  faid  trial  for  the  faid  appeal,  it  ap- 

peared from  them  to  the  Court  that  the  poor's  taxes  for  the 
faid  houfe,  during  the  year  the  faid  Ifaac  Moorman  rented 
the  fame,  were  rated  or  charged  in  the  manner  following, 
.  viz.  **  Thomas  Clifford^  or  tenant :"  that  the  faid  Ifaac 
Moorman  occupied  the  faid  houfe  during  the  laid  year  for 
which  he  took  the  fame,  and  more,  and  paid  the  faid 
year's  rent  and  the  land-tax  and  poor's  rates  and  all  other 
parochial  taxes  for  the  faid  houfc  during  the  whole  time 
that  he  fo  as  aforefaid  occupied  the  fame  houft ;  and  had  fe-» 
veral  receiptfi  given  to  him,  in  his  own  name,  by  the  over- 
feers  of  the  poor  of  the  faid  parifh  of  C/V^f ^rr  for  feveral 
payments  by  him  to  them  made  to  the  poor's  rates  of  the 
fame  parifh,  one  only  of  which  receipts  was  produced  and 
read  in  court  at  the  faid  trial;  but  that  the  faid  Ifaac  Moor- 
man did  not  know  whether  his  name  was  or  was  not  in- 
fertedin  the  faid  rates  ;  and  that  the  faid  Thomas  Clifford^ 
during  the  whole  time  of  the  faid  Ifaac  Ajoormans  fo  occu- 
pying tlie  faid  houfe  as  aforefaid,  lived  five  miles  diftant 
from  the  faid  parifh  of  Cirencefter  [a.) — Mr.  Vernon 

(a)  ViJe  ftat.  ?.  ^  4  ffy^'  ^  i38.whercLo»DMAH?riix.Dfeems 

J^Jary,  c.  ii.  f.  6.  and  R£X  V.  lnh<i-  to  fay,  that  the  nam'.ng  the  pauper 

bitanis  of  S.trratt,  Burr.  S.  C     page  to  be  the  tenant  is  not  n^rcefTary,   for 

73.  Ko.  21.  where  it  was  adjud^,  that  it  m»y  h<:  without  that  be  fuffi« 

tiKir  the  pcrfon  mufV  be  charged  as  cicnt  notice  of  h)&  being  an  if«ha. 

well  as  p^y.     And  viJf  Burr.  S.C,  biiani. 


Ktx  V.  Inhabitants  ol  L  tfculrrc,  No, 


moved 
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moved,  on  Saturday  bxh  May  1758,  to  quafti'thefe  orJertf.  ^^i  Kswirs 
He  infifted  that  this  man  was  fumcientiy  charged  to  notify  ^'••''cii^ 
TO  the  parifh  oi Circncejler  that  he  was  an  inhabitant  there ; 
and  confequently  he  gained  a  fettlement,  he  faid,  in  G- 
rencifter  by  the  payment  of  the  rate5  with  which  he  was  fo 
c:hai]ged. — Mr.  Morton  now  fhewed  caufe  ;  which  caufe 
^vras,that  this  pauper's  fettlement  was  \\\  Paiwwick^  and 
That  he  had  not  gained  a  new  one  in  Clrcncejicr^  becaufe 
lie  was  not  rated  there.  The  cafe  in  2-  Strange^  1023,  Rex 
•3/.  Inhabitants  of  Bovwgdon  {a),  proves  cxprefsly  that  the  («)  Slrjuhn 
party  muft  be  rated  in  order  to  gain  a  fettlement,  for  ^^'"■"K* ***'"*• 
^that  the  rating  is  the  aft  of  the  parifh,  and  is  what  gives  ^nhat  Mf^"iJ 
Si  fettlement ;  now  it  is  only  the  houfe,  here,  oi  Thomas  (houM  be  Rex 
^afford:  but  this  man  [Ifaac  A^c^.rman)   himfelf  is  not  v.  Inhabiuntt 
xated  i  he  is  neither  cxprefsly  named,  or  even  pcrfonally  ®^s*'''>***    ^^ 
"hinted  at.     Mr.  Aston,  contra^  for  quafhing  the  orders, ''  ^""''  ^^' 
obferved,  that  the  man  is  here  rated  :  for  it  is  faid,  that  SJS^pa^^  ng"* 
the  poor's  taxes  for  the  faid  houfe  during  the  year  that  Ko.s9,  and 
the  faid  Ifaac  Afcorman  rented  the  fame  houfe  were  thus  P*8c  ioo«  No« 
rated  or  charged,  viz*  Thomas  Cltffordj  or  tenant ;  i.e.  3<^•*•P•^^•^^• 
C//^r^/'itenantt  which  is  aperfonal  rate  :  but,  however,  y^j^p^^j^ 
ratmg  the  houfe  is  enough.    The  cafe  in   2.  5^//^.  478.pL»5S. 
between  the  The  Inhabitants  of  St.  Mary-le-More  and  Heavy  • 
Tree  is  in  point,  that  a  rate  for  a  houfe  is  fufficient  with- 
out a  rate  on  his  perfon.— The  three  Judges  {b)  wcreW  I^»» 
clear  about  this  matter,  that  the  pauper  was  fufficiently  ^^"*"^'*" 
rated  to  gain  him  a  fettlement  in  Cirencefer, — Mr.  Jus- JJ^**p^^ "^  ** 
TicE  Dennison  thought  that  the  Court  ought  nottOcooru 
be  over-nice  and  critical  in  requiring  a  fcrupulous  ftrift- 
nefsasto  the  form  and  terms  of  rating  perfons  :  and  he  even 
hinted  that  rating  the  houfe  only  might,  for  aught  that 
he  faw  to  the  contrary,  be  fufficient,  for  the  parilh  could 
not  but  know  who  was  the  occupier ;  tlierefore  he  held 
this  to  be  -fufficient  to  gain  him  a  fettlement,  having 
paid  the  rates  accordingly. — Mr.  Justice  Foster  aifo 
held,  that  this  was  a  fufficient  notice  to  the  parifli,  though 
the  tenant  was  not  particularly  and  exprefsly  named  By 
his  oWn  proper  name. — Mr.  Justice  Wilmot   held 
this  to  be  equivalent  to  naming  him :  it  is  not  necel&ry 
that  he  fhould  be  exprefsly  named.     He  faid  it  had  been 
lately  fo  determined,   though   he  did  not  recolledt  the 
lume  of  the  particular  cafe. — Both  orders  quafhed. 


265.  Rex  V.  Inhabitants  of  Fulham^   Michaelmas  Termj  A  tinamt 
33.  Geo.  2.  Burr.  S.  C.  488.— Two  juftices  removed  Jlice  ^bo  it  ^f./^d 
Brooksy  widow  of  John  Brooks,  and  her  four  children  by  l,^„d '^^Vhe"* 
fiine  to  thecoUedtors,  thereby  galas  a  fettkment,  aUliough  he  is  allowed  the  Came  ^tgalo  ly 

hit  IA3I«L0&I>. 

him 
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*Ei  0.    ■  hiiti  (naming  and  defcribing  them)»  from  5/.  Margaret^ i^ 
Inhabitants  Wefimtnfter^  to  Fulham  ;  and  the  fcflions  confirmed  their 
01.KAM.   Qj.jgp^  ftating  the  cafe  fpcciallv  :    ^ohn  Brooks  deceafed, 
late  hulband  to  J/icey  being  fettled  at  Fulham  fourteen 
years  j^o,  afterwards  took  a  meffuage  or  tenement  in  St* 
Margaret's^  IVeftminfier^  at  61.  lOs.  a-ycar.     He  entered 
into  and  continued  in  poffcflion  thereof  feveral  years  ; 
and,  during  his  refidence  in  the  faid  meffuage  or  tene- 
ment, he  the  faid  John  Brooks  was  aflcfled  and  taxed  by 
tlie  afleilbrs  of  the  land-tax  there  in  proportion  to  h:s  faid 
rent,  for  the  land-tax  due  in  refpeft  of  his  occupying  tlic 
faid  prcmifcs  ;  and  paid  the  faid  tax  or  aileilmcnt,  during 
fucli  his  occupying  and  relidence  in  the  faid  mefluageor 
tenement,  to  tnc  colle Aor  of  the  land-tax  in  the  faid  pa- 
riih  of  St.  Margaret :  afterwards  ha  was  allowed  the  faid 
tax  or  aflcffment  by  his  landlord,  on  his  fettling  his  ac- 
count with  him  for  the  rent  of  the  faid  houfe.    The  faid 
John  Brooks  never  gained  any  fcttlement  in  any  parifh 
unce.     jfiicc  Brooks^  his  widow,  and  her  four  children  by 
him  (naming  them),  are  become  poor  ;  and  ncitlier  the 
faid  Jflice  or  either  of  the  faid  children  have  gained  any 
fcttlement  in  their  own  right.     The  felfions  therefore 
ratify  and  confirm  the  original  order  and  difmifs  the  ap^ 
peal. — Mr.  Norton  (who  had  moved  to  qualh  thefe 
orders)  faid,  the  juftices  had  determined  wrong)  from 
imagining  that  John  Brooks  had  gained  no  fettlement  in 
St.  Margaret%  l>ecau(e  he  was  allowed  the  land-tax  again 
by  his  landlord.     To  prove  this  he  cited  the  following 
cafes  (all  determined  in  this  court ;  Rex  v.  Inhabitants  of 
(«)  Burr.  S.  C.  Qakhampton  {a)^  Mich,  7.  W  Eafter^   7.  Geo.  2.  the  cafe  of 
K^B   ^s'  c  ^^^  tide-waiter,  who  was  rated  and  paid  to  the  land-tax 
No.  132/  '  '  for  his  falary,  but  was  repaid  by  tlic  collector  of  the  cuf- 
Ance,  page  236,  toms  ;   Rex  v.  Inhabitants  of  uhitiingfoid  {b)^   in  Hilary^ 
pi.  263.  30.  Geo.  2. ;  Rex  v.  Inhabitants  ofUffculme  (r),  in  Trinity^ 

(r)  BuiT.  S.  C.  ly^j^  jq.  bf  31.  Geo.2.;  and  Rex  v.  Inhabitants  of  Pain/- 

Ante!piig»33,*^*'^^  (^'»  ^"   Tr/w/y  1758,  ^i.  Geo.  2.— Mr.  Burton 
pi.242.  now  fhewcd  caufe  againft  quafhing  the  orders  ;  and  Mr. 

(J  Burr.  s,C.  MoRTON  fupported  him.     They  both  argued  from  the 
No.  148.  inconvenience  ;  and  would  have  had  it  fuppofed  that  it 

^j"^^***^^'was  the  colleftor  of  the  land-tax,    and  not  the  parifti- 
P.2D4.  officer,  who  made  the  afleflincnt. — Mr.  Norton  and 

Mr.  Stowe,  contra j  cited  the  czitoijirmley  v.  Bramley{e)^ 
(t)  Burr,  S.  C.  where  it  was  determined,  that  the  being  affeffed  and  pay- 
page  75-  ^^E  ^wo  quarterly  payments  to  the  land-tax  gained  a  fettle- 
No.  sa.  ment ;  and  infilled  that  this  was  a  point  long  fince  and 
5!"**  P*^**^  very  often  fully  and  formally  fettled :  and  upon  that  foot, 
f*  *57*           of  its  being  a  lettled  point,  the  Court  made  the  rulcabfo- 

lutc. — Both  orders  qualhed. 

266.  Open/Jja-jj 


StttLEMSKTT  tY  PCSLXC  TAtt^.  ^^ 

a66.  Oprn/iaw  v.  Gorton^  Eafttr  Termj  4.  Geo,  3.  Burr»  t^  ^  Umihrd 
S.  C.  522.-«-Two  jufticcs  made  an  order  for  the  removal  ^^^  *^"[^  ^F«f 
of  Jfames  Bowden,  Martha  his  wife,  and  James y  Sarah^  Sa-  cxapVthc^S 
Miuei^  IVilliam^   and  Mary  their  children,  from  Gorton  in  dow.tax,bucih« 
JLanca/hire  to  Open/haw  in  the  fame  county  ;  and  the  fef-  /«m«/ is  rated  in; 
iions,  upon  an  appeal,   confirmed  that  order.    Upon  ^^wp*riih-book, 
Triday  the  nth  of  May  1764,  Mr.  Kenyon  moved  to  ™^^J;J 
<^uaih  thefe  orders  ;  and  a  rule  was  made  to  fhew  caufe.  pins  thertby  a 
kVkc  cafe  ftatcd  upon  the  order  of  feffions  was,  That  the  fettiement,    al. 
pauper,  Jntnes  Bowdeti,  with  his  family,  being  legally  fettled  though  he  |M)f  k 
m  Openjhawy  tooka  houfeand  two  crofts  in  Gtrton^  m  1758,  ^**f^"^'^ 
from  one  Jojhua  Oldham^  at  the  rent  of  3I.'  los.  ;  and  the  rM)a*«it  to  U^ 
landlord  was  to  pay  all  leys  and  taxes  except  the  window-  3^  ^  BLIUbl 
tax,  which  was  to  be  paia  by  the  tenant.  And  accordingly  ^6j.'     ^^ 
lie  went  with  his  family  to  refide  upon,  and  occupied  the 
tenement  aforeiaid  until ikfoy-^/^y  1762 ;  during  all  which 
time,  except  as  hereafter-mentioned,  Jc/hua  Oldham  the 
landlord  paid  all  leys  and  taxes.    But,  in  the  laft  year, 
Oldham  having  fomc  difputes  with  the  overfeers  con- 
cerning his  leys  for  his  other  eftates  in  Gortorty  direfted 
the  ovcrfeer  to  call  upon  his  tenant  Bowden  for  a  quarter 
of  a  year's  poor-ley  and  a  church-ley ;  and  tell  him,  that 
he  his  landlord  ordered  him  to  pay  it,  and  he  would  allow 
it  out  of  his  rent.   Whereupon  the  overfeer  accordingly 
alked  Binvden  for  a  poor's-Iey  (being  one  (hilling)  and  a 
church-ley  (being  one  (hilling  and  twopence  hal^enny), 
telling  him  what  his  landlord  had  faid ;  and  he  paid  them 
both  (amounting  to  two  fhillings  and  twopence  half- 
penny), declaring,  he  paid   them  for  his  landlord ;  and 
the  overfeer  faid,  he  accepted  them  accordingly.    But  the 
landlord)  net  being  afked  by  tlie  tenant  to  allow  it,  did 
not  allow  it  out  of  the  rent  till  long  after  he  left  the 
cftatc,  v/2.   6th   of  February^  1 763,  fix  days  before  the 
granting   of  the  order  for  the  removal  of  the  pauper 
and   his  family  from  Gorton  to    Openjhaw)^  when  he 
repaid  the  money.     The  rate  or  afleffiiient  for  the  relief     , 
of  the  poor  of  Gorton  was  figned  and  allowed  by  three 
of  the  principal  inhabitants  ;  but  was  not  figned  by  the 
overfeersy  or  allowed  by  the  juftices,  or  publiflied  in  the 
church  :  but  it  was  the  rate  bv  which  the  officer  coHe&ed 
the  poor-ley  ;    and  no  other  was  made  or  gathered  by 
him,  but  in  that  method,  during  all  the  faid  years.    71ie 
church-ley  was  likewife  flilcd  to  be  a  church-ley  upon 
the  land-owners,   but  was   not  figned   by   any  of  the 
inliabitants.     And  in  both  thefe  afiefiinents  the  charge 
in  rcfpcft  of  this  tenement  was  as  follows,  ?//2.   "  Bow- 
den's  ;"  as  appeared  by  the  afiTcflinents,  which  appeared 
to  be  marked  with  a  crofs,  to  denote  die  payment  of  the 

fums 
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Ofmiihaw  v.  /bms  cluirged  in  the  manner  fet  forth  in  tliofe  aileiTment^i 

GoiToii*    ^jjd  that  the  pauper's  name  is  Bowden^  not  Bowden*%.^» 

Mr. Clayton  now  (hewed  c^ufe.  >He  argued  in  fuppori 

of  the  orders,  and  on  behalf  of  the  townlbip  of  GortoHf 

and  endeavoured  to  (hew,  that  the  fettlement  of  the 

paupers  was  not  in  Gorton*     He  obfervedi  that  there  was 

not  both  a  vating  and  a  paying  of  thefe  taxes  therCy  upon 

and  by  this  Janus  Boivden  :   whereas  it  is  abfolutely 

requifite,  in  order  to   his  gaining  a  fettlement  there, 

that  he  (hould  be  both  rated  and  pay.    Here  he  was 

neither  rate4  nor  paid  in  his  own  right ;  but  for  his 

landlord  :  and  the  overfeer  accepted  the  payment  as  for 

his  landlord^  who  had  agreed  to  pay  it,  and  afterwards 

<«)  vide  Burr,  repaid  it  to  Bowden.     He  cited  the  cafe  of  UffaJme  («), 

5,  C.  No.  i3«-£.  ^  Xr.  1757,  30.  Geo.  2.  B.  R..  and  Rex  v.  Inbabiianis 

^"'»i»T*"Y  Palnfwlck  (b),  Tr.  1758.    31.  Getf.  2.  B.  R.    This 

*  is    not  like   the  cafe  of  the   cuftom-houfe-officer  (c)y 

(k)  Vide  Burr.  ^Jjq  jj^  p^j  J  j^  \j^  j^jg  q^q  right,  but  was  repaid  by  the 

An^*  ^^^^5' colle£kor ;  for  this  man  did  not  pay  it  in  his  own  right, 

pi;^26^  '  ^^^  profeffedly  for  another  perfon  :  and  it  was  fo  re* 
\  v-de B      ceived. — LoroMansfield  (witliout  hearing  thecoun- 

S.  C.  No.  %!^'  ^^^  ^^^  ^^^  townfhip  o(  Open/haw)  faid,  it  was  a  clear  cafe^ 

aDdNo*s»/  though  perhaps  not  fo  ftrong  as  fome  other  may  have 
been.  This  was  the  proper  tax  upon  the  tenant: 
and  he  is  a(re(Ied  by  name  '*  Bowden\.^^  The  agree- 
ment between  his  landlord  and  him,  that  the  landlord 

ij)  Vide  Burr.^^""^  P^Y  *^>  ^^  nothing  to  the  pari(h  ^rfj.— Both  orderr 

8.  C.  page  6,     qua(hcd. 

snd  ttie  fnrerai  cafes  there  referred  to  ;  alfo,  No.  200.     2.  Burr,  Rep.  1062.     Dougl.  543. 

599«  accord, 

Ik  It  not  Jiecef.      267.  Rex  v.  Stanlake,  ATich,   Term,   9.  Geo.  3.    Burr. 
6ry  thata  te-    g^  Q.  627. — Two  jufticcs  removed  Elizabeth  Afoorej  wife 
'^^^T'li^ei  ^^  ^^""''^  ^^'^^  dcceafed,   her  fout  children  by  him, 
if  he  it  virtuaiJy^^^  ^wo  of  his  children  by  a  former  wife,  from  Staniake 
nttd^and  prf i,  to  Abhii^don,     On  appeal,  the  fe(rions  difcharged   their 
k  U  Sufficient,   order,  ftating  the  following  cafe : — Daniel  Afoore^huCb^ni^ 
of  the  pauper  Elizabeth  Moore^  and  father  of  the  faid  (ix 
children,  was  originally  fettled  in  the  parifh  of  5/.  Helenas 
in  jibingdon.     From  thence  he  removed,  and  went  to  the 
parilh  of  Staniake  in  the  couilty  of  Oxford.     He  reiided 
there  ten  or  eleven  vcars,  in  a  tenement  which  he  rented 
at  3I.  5s.  a-year.     louring  the  time  of  his  faid  refidencc, 
the  (aid  Daniel  Moore  paid  the  poor's  and  confiable's 
taxes  in  his  own  right  for  the  faid  tenement.     In  the 
years  1753,  ^l^^y  ^^^  ^7^2  ("part  of  the  faid  time  for 
which  the  faid  taxes  were  paid),  receipts  were  given  for 
the  fame  to  him,  by  tlie  overfeers  of  the  poor  of  the*  faid 

pari(h 


s 
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rifti  oiStanlake  :  and  the  receipts  were  kept  by  the  faid      R«x  v, 
flwV/ilft^^  on  his  file  of  receipts.     The  parilh-ratcs  of  Stamlaki, 
the  parifh  of  Stanlakey  for  the  three  years  in  which  the 
faid  receipts  were  given,  were  produced  ;  when  it  ap- 
peared, that  the  landlord  of  the  faid  tenement  was  rated 
ifor  the  faid  tenement,  and  that  Daniel  Moore^  the  hufband 
and  father  of  the  paupers,  was  not  rated.     The  fclfioris 
therefore  dircft  the  order  made  by  the  two  jullices  of 
Jcace  to  be  difcharged.— Mr.  Serjeant  Nares  moved, 
on  behalf  of  the  parifli  of  Stan/akc,  toquafh  this  order 
«f  feffions,  and  to  affirm  the  original  order ;    infilling, 
that    Daniel  Mt>ore  did    not    acquire   a    fettlement    in 
Stanlttke  by  the  mere  payment  of  thefe  taxes,  witliout 
having  been  ever  rated  to  them  :     Rex  v.  Sarrattj  ac^ 
cord,  (a)  ;    alfo,  Rex  v.  Bram/haw  (b)  \    Rex  v.  Lower  («)  Vide  Barr, 
IValton  (r)  ;  and  Rex  v.  Painfwick  (d). — Sir  Fletcher  ^*  ^'  P*8*  73» 
Norton  and  Mr.  Wallace  (hewed  caufe  on  behalf  of  J"^.*p|Y^ 
the  parifh  of  St,  Helen's  in  Abingdon,    They  agreed,  that  r^v  ^^^  ^  '^^ 
he  muft  be  virtually  rated  ;  but  it  was  not  neceflary  to  page  98, ' 
nte  him  by  name ;    and  as  this  man  is  flatcd  to  have  Ante,  page  2329 
paid  thefc  taxes  in  his  own  right,  he  muft  confequently  p'«  »6o. 
have  been  rated   to  them.      If  he  was  rated   any  one  (0  Burr.  s.  C 
year  it  is  fufficient.     Now  it  only  appears,  that  as  to  JJ^Jl*'"* 
the  three  particular  years  for  which  the  receipts  were  pro-  pi" 261?         * 
duced,  he  was  not  rated  in  them ;  but  it  docs  not  fol-  .^  g^^  g^^ 
low,  that  he  was  not  rated  in  thofe  other  years  for  which  p^ge  465', 
he  paid  the  taxes  in  his  own  right ;  nor  is  it  ftated,  that  Ante,  page  136. 
fce  was  not  rated  in  thofe  other  years.— The  Court  p>*  »64« 
ftnt  it  back,  to  be  more  fully  and  clearly  ftated  ;  it  not 
Mng  at jprefent  ftated,  whether  he  was  or  was  not  rated 
in  and  for  the  other  feven  or  eight  years  ;  and  when  it 
was  returned  re-ftated,  it  appeared  that  he  never  was 
rated,  nor  ever  paid  thefe  taxes  in  his  own  right,  but  that 
his  landlord  was  rated  ;  and  though  Moore  paid  one  year, 
he  was   repaid   by  his  landlord.    Serjeant    Nares 
renewed  his  former  motion,  and  obtained  a  rule  to  ihew 
caufe.*— And  now  Sir  Fletcher  Norton  gave  up  his 
order,  as  at  prcfent  ftated.    Whereupon  the  ferjeant*s 
nlc  was  made  abfolute  to  quafh  the  order  of  feffions, 
and  affirm  the  original  order. 


268.  Stapleton  v.  Sioney  Stanton^  Afich,  Termy  10.  Geo,  3.  if  a  fon  living 
ufiarrr.  S.  C  649.— Two  juftices  removed  John  Mortimer  wkh  his  morticf 
and  Sarah  his  wife  and  Elizabeth  their  daughter  from  ^  »a"«^««*  f*»; 

^  what  hiS  iQcthtr 

pccvptes,  and  pays,  he  thereby  giiM  a  fettlement. — Cald.  366* 

Vol,  II.  R  Stoney 
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STAPtEtoN    StOMy   Stanton  in   the  county  of   Lrlcefler  to.  Stapktm 
v.Stomit     Jj^  ^jjg   fj^jg   county:  and   the  fcifions,  upon  appeal, 
confirm  their  order,  ftating  the  following  rafts  : — ^The 
faid  John  Mortimer  having  gained  a  fettlemcnt  in  Stap/etWj 
went  afterwards  to   live  with  his   mother,  as  part  of 
her  family,  at  Stoncy  Stanton^  where  fhe  had  a  houfe. 
and  a  fmali  parcel  of  land,  which  fhe  occupied  herfelf.^ 
Whilfthe  lived  with  his  mother,  he  was  in  two  rates  OTLm 
houfes  and  lands  only  (and  not  upon  perfonal  eftate)^ 
in  the  faid  pari(h  of  Stoncy  Stanton\  tlie  one,  a  poor's  rat^ 
made  the  loth  day  of  O^lober  1765  ;  the  other,  a  churcta 
rate  made  the  9th  day  of  Jpril  1766  ;  both  of  which  wcr — 
for  defraying  the  expences  of  the  year  1765.     He  wshm 
charged  as  occupier  of  the  land  belonging  to  his  mother 
and  paid  fuch  aflefTments  ;  although  he  did  not,  durirm^ 
any  part  of  that  year,  occupy  the  whole  or  any  part  ^>/ 
that  land,  or  any  houfe  or  other  land  in  the  faid  parifh  of 
Stoney  Stanton,     At  Lady-day  1766,  and  not  before,  he 
entered  upon  his  faid  mother's  faid  land,  at  the  yearlf 
rent  of  5I.  los.  and  occupied  the  fame  till  the  Chri/imas 
following,  and  no  longer;  but  neither  was  cliarged  with 
nor  paid  his  iliare  towards  any  of  the  public  taxes  «ar 
levies   of  or  for  the  faid  parim  of  Stoney  Stanton  for  the 
time  he  occupied  the  faid  land  \   and  there  was  not  any 
other  pretence  for  tlie  faid  John  Mortimer  and  Sarah  his 
wife  and  Elizabeth  tlieir  daughter  or  any  of  them  having 
gained  a  fettlement  fubfequent  to  tliat  gained  by  him 
in  the  faid  parifh  of  Stapleton^  than  his  being  charged  and 
paying  to  tlie  faid  two  rates. — ^Mr.  Dunning,  Solicitor 
General^    had   moved,  on  Tuefday  the   14th  inftant,   to 
(juafh  this  original  order,  and  alfo  the  order  of  feffions 
wiiich   confirmed   it.     He  faid,   the  juflices  had  quite 
miflaken  tlie  law  ;  for  that  the  pauper  had  clearly  gained 
a  fettlement  in  Stoney  Stanton^  by  having  been  rated  and 
paid  his  fhare  towards  tlie  public  taxes  or  levies  of  that 
parilh  ;  which,  by  the  3*  &  4«  /^//.  W  Mary^  c.  11.  f.  6. 
IS  made  equivalent  to  delivery  and  publication  of  a  notice 
(</)  Vide  ante>  in  writing.  («) — Mr.  Wallace  nowfhewed  caufe  agaioft 
page  219.         quafhing  thefe   orders.    His    argument  was,  that  the 
pi.  24o»  equivalent  to  notice  prefcribed  by  that  ftatute  is,  **  being 

*•  charged  >yith  and  paying  his  fnare  towards  the  public 
**  taxes  or  levies  of  the  parifh  :"  fo  that  the  charge  muft 
be  in  proportion  to  what  he  occupied.  But  this  man 
occupied  nothing.  It  could  not  therefore  be  charged 
as  his  fhare  :  it  was  his  mother's  fhare.  Confequently, 
he  is  not  within  the  terms  of  this  claufe  of  the  itatute  : 
and  his  former  fettlement  in  Staplcton  remains,  as  he  has 
Ao  .other  pretence  but  this  for  having  gained  a  fubfequent 

one. 
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one. — ^Mr*  Dunning  replied,  that  tlicfc  fafts  amount  Stapleton 
to  a  public  recognition  by  the  parifh  of  the  man's  inha-    *'•  ^toniy 
bitancy  araongft  them  :    and  the  words  "  his  Ihare"    Stakton. 
mean  no  more  than  fuch  part  or  proportion  of  the  whole 
tax  as  was  charged  perfonally  upon  him. — ^The  Court 
were  very  cleari  that  he  gained  a  fettleroent  in  Stoney 
StantoHy  by  having  been  thus  charged,  and  having  paid 
what  he  was  fo  charged  with. — Both  orders  quadied. 

269.  St.  Oiave*s  V.  IVarbUngtorty  Trinity  Tertfiy  14.  Geo.  3.  A.  heing  1  cer- 
Burr.  S.  C.  787.—  Upon  an  appeal  \o  the  feflions  from 'jfifated  pauper, 
an     order   of  two  jufticcs  made  for  tlie    removal  of  *'^'"1*"/d® 
H^tUiam  Freemantle  and  Elizabeth  his  wife  from  the  parilh  ^"f*.  #L..  •L 
Of  St.  Ulave  m  Chtchejter  to  the  pariln  or  JVarbbn^ton  in  repair  of  the 
Hampjhire^  the  jufticcs  were  much  divided  in  opinion  ;  church  was  thus 
but,  after  having  ftated  the  cafe,  confirmed  the  original  ^J'*^^*^ "" '^"^  * 
order,  fubjeft  to  the  opinion  of  this  Court.     The  fpecial  li  ^'J^^  ^J.^' 
cafe  ftated  upon  the  feflions  ovAtv :—-JP'illiam  Freemantk it  oneflii^iiiog 
the  pauper  was  certificated  from  the  parifli  oiJVarhUngton  "  and  fix- 
to  the  parifh  of  Subdeanary  ;  and  after  living  there  fome  **  Tf^^  T* 
time  with  his  father,  he  hired  a  houfe  and  lived  in  the  ^'?*?^^  ^""^ -^' 


paid  to  the 


} 


parifh  of  St.  Olave.     During  the  time  he  lived  in   St.\.^^^^i^^^^^ 
Olave^  a  fate,  dated  the  27th  of  April  1773,  was  made  forbatthisfumwai 
repair  of  the  church  of  St.  Olave  (which  was  produced  not  figured  in 
and  fwornto  by  one  of  the  churchwardens  of  St.  Olave)  ^^eratc  until  it 
in  which  rate  the  faid  IVilliam  Freeman'le'%  name  appeared  xhVu**^^' 


nul  a 


m  the  following  manner,  viz,  "  IVilliam  Freemantle  to  fufficimt  rating 
**  bring  fecurity,    jf  •  o  :  i  :  6."     Which  faid  one  fhil- and  piying to 
ling  and  fix-pence  was  received  of  the  pauper  by  the  faid  S*'"  *  ^«"^€" 
churchwarden.     And  it  further  appears,  upon  the  crofs-  "*"*^' 
examination  of  the  faid  churchwarden,  that  the  faid  rate, 
when  firft  made,  was  caft  up,  and  no  fum  of  money  was       ' 
fct  againft  the  name  of  the  faid  pauper  i  but  that,  after- 
wards, the  churchwarden,  being  continued  in  his  office 
for  the  next  vear,  met  the  pauper,  who  told  him,  he  had 
got  a    certificate  from   Warblington  aforefaid,  and  had 
delivered  it  to  the  guardians  of  the  poor-houfe  ;  and 
thereupon  the  faid  churchwarden  demanded  and  received 
of  him  the  fum  of  one  fhilling  and  fix-pence  ;  and 
afterwards,  fti  the  fame  day,  figured  the  faid  fum    of 
one  fhilling  and  fix-pence  in  the  faid  rate  of  the  27th  of 
April  1773  :  but  finding  that  the  pauper  had  no  fuch 
certificate,  he  applied  to  him,  a  few  days  after,  and  offered  , 

to  return  the  faid  one  (hilling  and  fix- pence,  which  the 
faid  pauper  refufcd  to  accept.  1  he  counfel  for  the 
appeliants  objeAed  to  the  crofs-examination  of  the  faid 

R  %  churchwarden^ 
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St. Olav«*8v.  churchwarden,  as  to  the  matter  tending  to  invalidate  the 
Warbling-  j.^^g  Jq  f^j,  ^5  j^  rcfpcdcd  the  taxing  ot  the  pauper  ;  and 

^^^'        infiftedjthat  as  the  rate  was  proved  by  the  faid  church- 
warden, no  evidence  from  him  ought  to  be  admitted  to  in- 
validate it  ;  and  that  a  payment  being  proved  by  him 
agreeable    thereto,    the    order  ought    to    be  quafhed. 
But  tlie    feffions  having  over-ruled  the  objection,  and 
being   greatly    divided  on  the   merits,    the   order  was 
confirmed,   lubjeft   to    the   opinion  of   the  Court  of 
King's  Bench  on  the  above  dated  cafe. — ^Mr.  Mans- 
field  moved  to  quafh  thcfe  orders.     The  legal  fettlc- 
mcnt  appeared,  he  faid,  to  be  in  St.  Olave\.    This  mai^ 
appears  to  have  been  charged  and  paid  his  (bare  towards 
the  public  taxes  or  levies  of   that  parifh.      His  name 
is  in  the  rate,  with  the  fum  charged  upon  him ;  and  it 
was  received  by  the  churchwarden.     And  what  is  faid  to 
have  appeared  upon  the  crofs-examinationof  the  church- 
warden was  not  legally  proved  j  for  he  was  not  a  compe* 
tent  witncfs  to  dilchaige  his  own  parifti,  being  intereued 
in  the  matter  he  was  to  prove.     He  obtained  a  rule  to 
fliew  caufc. — Mr.  Dunnikg  and  Mr,  Peckham  now 
shewed   caufc.     They  denied  tliat   he  had  been  rated* 
Paying  alone  is  not  fufficicnt  to  gain  a  fettlement :  the 
pcrfon  mull  be  regularly  and  properly  rated.     This  man 
was  not  properly  rated  :  the  rating  muft  be  by  the  pariih. 
'  This  man  was  not  rated  by  the  parifh  :  quite  the  contrary. 

In  the  rate  made  by  the  parifh  no  fum  was  fetagaind  hi» 
name ;  and  it  was  caft  up  accordingly  :  and  the  words, 
to  bring  fccurity"  (which  mean  to  bring  or  produce  t 
certificate'*)  clearly  fliew,  that  the  parifli  did  not  mean 
or  intend  to  rate  him.  This  being  the  cafe,  the  church- 
warden had  no  power  or  authority  to  infert  thcfe  figures 
oppolite  to  his  name.  1  he  rate  was  perfcfted  :  it  was 
not  competent  to  any  one  to  alter  it.  This  alteration 
made  in  it  by  the  churchwarden  cannot  operate  to  the 
prejudice  of  the  parifh :  nor  could  the  man  have  been 
compelled  to  pay  it.  When  the  churchwarden  made  this 
alteration  in  the  rate  for  tlie  year  1773,  ^^  ^^  church- 
warden  for  the  year  1774  :  and  in  that  charafter,  he  could 
have  no  pretence  of  power  to  alter  the  rate  for  the  pre- 
ceding year  :  and  it  was  an  impofition  upon  him  that 
occafioned  his  doing  it. — Mr.  Mansfield  and  Mr. 
Kerby  (who  was  on  the  iame  fide  witli  him)  anfwered 
to  this  latter  obfervation,  that  tlie  parifh  of  If^arblingum 
iiad  no  concern  in  any  fraud  or  mipofition  :  it  rather 
fcemed,  that  St,  Olave^s  meant  to  impofe  upon  them. 
Tlie  rule  of  rating  ought  to  be  the  circumilanccs  and 

abilities 


it 
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tbilities  of  the  pcrfon  to  be  rated  :  but,  iiiftead  of  that,  St.Oi  Ar-'8i». 
the  parilh  of  St,  Oiavc  only  enquire,  whether  he  is  a   Wa»iling- 
ccrtiiicated  man,  or  not  :    and  thinking  him  to  be  fo,        '^^^' 
they  have  rated  him,  and  demanded  and  received  the  money. 
He  appears  upon  the  rate  to  be  charged  one-and-fix-pence 
towards  it :  and  it  would  be  hard,  that  when  it  has  been 
demanded  of  him  and  paid  by  hira,  he  fhould  be  debanci 
of  his  icttlement     If  a  poor's  rate  be,  in  the  form  and 
niaiiticr  of  making  it,  not  ftriftly  legal  but  void,  yet  if  t 
perlbn  be  aflefled  and  pay  to  it,  he  Ihall  gain  a  fettlement. 
St.  Giles's  Cripplegate  v.' St.  Mary   Nciulnston  {a).     I'his  ^;.  ^^:.r 
was  a  lumcient  evidence  or  his  notoriety  m  the  parilh  (^;.  Ante,  fjagt  aid. 
—The  Court  were  unanimous,  that  this  pauper  wa<  pi.  249. 
not  properly  rated  to  this  church-rate  for  the  year  i773»  ^^^  ^^^  ^' 
It  was  neceflary  for  him  both  to  be  rated  and 'to  pay,' in  f 'J^*"^' ^"""^ 
order  to  gain  a  fettlement.     This  rate  was  left  in  blank  /    '      ' 

-.  ?ii"  XT/-  r-n  Ante,  page  241. 

iiuring  the  whole  year  1773.     No  fum  was  let  again  ft  pi.  a  68. 
liis   name  ;  but  marked,  *'to  bring  fecurity."     It  was 
o^ft  up,  without  any  charge   upon  him.     No  demand 
xvas  made  upon  him  till  1774.     This  is  not  an  informal 
irate,  or  irregular,  in  the  making  of  it :   it  is  no  rate  at 
all.     The  alteration,  by  inferting  a  fum,  was  not  made 
ti  U  the  following  year,  oy  the  churchwarden  of  that  fol- 
lowing year,  without  any  authority  from  the  parifh,  or 
conlideration  had  by  them  concerning  the  ability  of  the 

p^fon  rated.     The  orders  cannot   be  fupported. — The 

cuk  was  difchargcd,  and  both  orders  affirmed. 

270.  Rex  V.  Car/halton^  Hihry  Tcrm^   15.  Geo.  3.  Burr.  ^^^^  afleffment 
S..C.  809.— Two  Jufticcs  made  aii  order  for  the  removal  j^^^J^  ""^^^ 
^t  Thomas  Rummdsy  Alary  his  wife,  and  Thomas  their  fon  in ihc col'leaor'i 
(aged  about    one  year  and  three   months),    from   tlic  books  the  name 
parilh  of  Carjhalton  in  Surrey  to  the  parifh  of  5/.  Magnus  of  the  Undtord 
in  the  city  01  London  \  whicli  order  the  lelFions  difchargcd  **-  ^^^^^  ^^^ 
upon  an  appeal,  fubjeft  to  the  opinion  of  this  Court  ^^\K^i^„^^%yat^ 
tljc  foliowmg  cafe  : — The  cafe  ftated,  The  removal  to  St.  «<  a;'  and  tho 
Magnus^  as  the  placeof  their  laft  legal  fettlement,  was  under  name  of  the  /«. 
a  regular  hiring  and  afervitude  foraycar.   The  hiringand  »««'  ^^V^^' 
fcrvitude  forayeariniS/.yJ//?(rw/j  was  fully  proved  ;  and  that  i""l""  ^'"''', 
the  pauper  was  a  houiekeeper  in  Larjhaltony  in  a  home  be-  the  affcflment  ii 
longing  to  fViUiam  Bridges^  Efq.  at  the  yearly  rent  of  4I.  ;  made  upon  rh« 
and  that  tlie  faid  pauper  had  refided  i'everal  years  in  the  faid  landlord  And  not 
houfc,and  had  during  his  refidence  there  paid  the  land-tax.  "P©"  'h«^'««*'i 
The  officers  oi Carjhalton  thereupon  produced  the  land-tax  Juhough  tbT w, 
bookS)  to  Ihew  that  the  faid  ps^uper,  during  his  faid  refi-  «a„;pay  theux 
dence  there,   had  never  been  rated  at  all.     The  title  of  in  iiU  awn  right, 
which  rate-books  are  as  followeth :  "  Surrey.  A  rate  or  and  ii  never  aU 
*«  aflcflhicnt  of  two  fliillings  and  threepence  in  the  pound  J^'^^^  j',,JJ*j" 

he  cannct  thereby  gain  a  fettlement,    See  Dougl.  izft. 

^  S  .  "  (reutj 
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RiK  V.       «  (rent)  made  on  the  landholders  and  inhabitants  of  the 
CAiiKALToir.  cc  parifli  of  tarjhalton  for  raifing  the  fum  of  367I.  8s.  by 
"a  land-tax  for  the  fervice  of  the  year  1 77 1»  and  made  in 
**  manner  and  form  following  : 


Yearly  renu 


Landlords  rated. 


Kamet  of  Oc- 
cupiers'. 


Sams  afllflU. 


£.400 


W.BrldgeSyEfq. 


S3 

«A    C    o 

Sg  g 

%r    #i    M 

pea. 


Tho.  Rummelt. 


jf.  o  9  o 


N.  B.  All  the  other  afleffments  are  made  in  like  man* 
ncr.  It  was  likcwife  proved,  that  the  collcftors,  who  arc 
parifhioners,  demanded  the  faid  tax  fo  aflcflcd  of  the  faid 
pauper  ;  who  paid  it,  faying,  at  the  fame  time,  that  he 
paid  it  in  his  own  right  ;  and  they,  from  time  to  time, 
gave  him  a  receipt  for  it  in  maimer  following:  to  wit, 
**  Land  tax,  IVUUam  Bridges^  Efq.  Received  the 
**  day   of  of  Thomas  Rummels^ 

*'  the  fum  of  ,  fo  much  being 

♦*  aflcfled  on  the  landlord  for  the  four  quarterly  pay- 
*'  mcnts,  purfuant  to  an  aft  of  parliament  for  granting 
'*  an  aid  to  his  Majcfty,  by  a  land-tax  to  be  raifed  in 
**  Great-Britain^  for  the  fervice  of  the  year  one  tlioufand 
•*  icven  hundred  and  ."    And  the  faid 

Thcmai  Rummcls  alfo  allcdged,  that  the  landlord  never  re- 
paid it  him  again.  Upon  this  evidence  the  feflions 
found,  that  the  pauper,  Thomas  Rummcls y  was  both 
rated  to  and  had  paid  the  faid  tax  in  his  own  right;  and 
adjudged  his  fcttlement  to  be  at  Carjhaltoiu  And  there- 
upon the  appeal  is  allowed,  fubjeft  to  the  opinion  of  the 
Court  of  King's  Bench,  on  the  above  cafe.  —  Mr. 
l-ADE  moved  to  qualli  this  order  of  feflions,  becaufe  the 
pauper  was  not  rated  in  CarJhalton\  whereas  a  fettlement 
cannot  be  gained  without  being  rated  as  well  as  paying. 
— Mr.  Wallace  and  Mr,  Licas  now  (hewed  caufe. 
They  argued,  that  it  was  not  neccflkry  that  the  perfon 
fhould  be  rated  by  name,  or  exprefslv  as  occupier  ;  it  is 
enough  if  it  amount  to  full  notica  tliat  fuch  a  perfon  is 
come  tp  refide  in  the  parifh.  And  this  is  fo  :  his  name 
appears  upon  the  public  parifh-books  ;  he  is  named  as  oc- 
cupier 5  and  the  colicftors  are  ftated  to  be  parifhioners  ; 
and  thcydemand^4  ^^^  received  it  of  him,  and  gave  him  a 

receipt 
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receipt  for  it.    And  the  court  of  fcffions  have  exprefsly      Rf.x  v, 
and  pofitively  found,   that  the  pauper  was  both  rated  ^to  CAtsHALTow.. 
and  paid  the  tax  in  his  own  right;  and  they  Ijave  adjudged 
his  (ettlement  to  be  in  Carjhulton*     They  cited  and  dif- 
cufled  fevcral  former  cafes  upon  this  fubjeft,  which  *  it 
would  be  tedious  to  repeat  lierc. — Mr.  Bearcroft  and 
Mr.  Lade  argued  in  fupport  of  the  rule  for  quafliing 
the  order  of  felCons,     Though  the  feffions  have  indeed 
found,  that  the  pauper  was  both  rated  and  paid,  and  have 
adjudged  his  fettlement  to  be  in  CarJJjdlton^  yet  they  have 
cxprelsly  declared  tliat  they  did  it  upon  the  evidence 
ftated  ;  fo  that  they  appear  to  have  drawn  a  wrong  con* 
clufion  from  what  they  themfeives  have  dated  as  the  fafts 
from  whence  they  drew  it :  but  when  the  fafts  and  evi- 
dence are  thus  fully  before  tlie  Court,  the  Court  will  draw 
the  right  conclufion  from  them ;  which  is,  that  the  pauper 
was  not  rated  nor  fettled  in  Carjhalton.     It  appears  clearly 
that  he  was  not  the  perfon  rated;  JVilUafn  Bridges^  efq. 
is,  in  exprefs  terms,  the  perfon  rated  as  landlord :  it  is  ^ 
tax  upon  the  landlord  \  and  the  landlord  is  bound  to  re- 
ay  him :  the  receipt  is  given  for  the  money,  as  fo  much 
ile{{ed  upon  the  landlord.  His  mere  faying  that  he  paid  it 
i  n  his  own  right  was  therefore  of  no  confequence ;  for  it  is 
anifeftthathe  did  not:  and  as  to  his  name  being  inferted 
occupier,  tliat  is  only  a  defcription,  or  rather  part  of  a 
efcription   of  the  tenement.     They  cited  the  cafe  of 
Wnfwick  V.  Cirencefiety   where   the   rate  was,  **  Thomas 
•  •C3Ij^r^/,ortenant."(£i) — THECouRT,with  very  great  and  («)  Burr.  8.C, 
declared  regret,  gave  their  opinion,  that  tlie  landlord  is  ^5- ^o- H** 
'here  the  perfon  rated,  and  not  the  tenant.     It  appeared  01^^64^**^ 
to  be  a  very  hard  cafe  upon  the  poor  man  who  was  re- 
moved; but  tliey  thought  this  obje£lion  too  ftrong  to  be 
gotten  over.     They  referred  to  the  cafe  of  The  King  v.  the 
Inhabitants  ofSarratt  (^),  and  very  unwillingly  made  the(^j  Burr.  8.  C. 
nilc  abfolute* — Order  of  feffions  quafhed  ;  original  order  page73.N0.1i. 

affirmed.  Ante,  pa^  130. 

pi.  258. 
271.     Re:f   V.  St.    Cuthhcrt*s,    Bfdfordy    Trinity   Tlvm,  An  afleirmenc 

^S^GeQ.  3.  Burr,  S.  C.  817. — Mr.  Murphy  moved  toon  the  landlord^ 
jaafli  an  order  of  feffions  which  vacates  an  order  of  two  though  the  rac« 
jufticcsmadeforthcremovalof  7«Z>/«ilfWoz<^iandhisfami-  ^J^^  ^^1!!^ 
\j  from  St.  Cuthbert\  in  Bedford  to  St.  James's  Clerkenwell  gain  a  Vetite* 
in  Mlddlefcx.  The  feffions  order  ftated  the  following  cafe  :  mcnt. 
'*Uj)on  nearing  the  appeal,  the  appellants,  after  they  had 
admitted  a  fettlement  in  5/.  Jameses  Clerkenwell^  fet  up  a 
fabfeauent;  fetUement  in  Kempfton^  making  it  appear  that 

R  4  rtit. 
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%tx  V,  the  pauper  had  paid  two  fbillings  demanded  of  him  by 
^liT^'t^'  Titowtf  J  While,  fon  of  the  then  ovcrfecr  of  the  poor  of  the 
parifh  of  Kempjlon,  by  virtue  of  a  rate  dated  the  aad  7«»if 
1772,  not  figned  by  juftices  or  any  officer  of  the  iaid  pa- 
riih  of  Kempjlon^  or  any  parifhioner  thereof:  in  which 
rate  the  name  oi  John  Wh'iffe,  the  landlord  of  the  pauper; 
was  named,  and  not  the  name  of  the  pauper ;'  neither  was 
any  evidence  produced  in  court,  that  the  pauper  was  ever 
rated  to  any  poor-rate  in  the  parifh  of  Kempflon, — Mr*. 
Bearcroft  gave  up  the  order  of  feffionsas  infupport« 
able,  the  man  having  never  been  rated. — ^Rule  made  tb* 
folute ;  order  of  feffions  qualhed. 

Ifihecollcftors  272.  Rex  v.  St,  I/py^  Eajler  Term^  16.  (?w.  3.  Burr^ 
V^^d^^""  5.  C.  826.— Two  juftices  removed  Richard  Cdngden'  and 
mmt  of  lU^te-  ^^^^^^  ^^^  wife  from  the  parifh  of  St,  Ailen  in  the  cbunty 
mnxj 9iTidoiih\%oi Cornwall  xo  the  parifh  of  5/.  IJJey  in  the  (anic  county; 
refufing  tbcy  Upon  appeal  to  the  fcflions,  they  ftatc  tjic  following  cifc.' 
fliew  him  a  pa-  tJThat  about  twenty-five  years  fince  the  pauper,  Richard 
^J'^^^^T^  Congden,  together  with  the  faid  i7(^«wr  his  wife,  being 
fum  he  wa*  to  then  legally  fettled  in  the  parifh  of  St.  IJfejy  went  into  the 
pay,  ami  en  his  parifh  of  5/,  Allm,  and  there  lived  with  bis  father-in-law 
continued  re-  jn  a  dweUing-houfe,  part  of  a  fmall  tenement  of  about 
lev*\\Tfum***^^'-  ^^  f^  annum,  belonging  to  the  faid  father-in-law  5 
demanded"^  who  permitted  the  pauper  and  his  faid  wife  to  live  and 
diiircfi,  and  af-  rcfide  therein  till  his  death,  which  happen^cd  about  tl'.ir- 
terwaidihtcon-  teen  years  ago,  without  paving  any  rent  for  the  fame:  that 
flmr^  ^^n  b^  ^*^  the  dcatli  of  his  faid  father-in-law,  he  the  pauper,  in 
Imndlllh^i  hQ  ".ght  of  his  faid  wife  as  one  of  his  daughters  andnditt  of 
wa^forattdy  kin  of  her  faid  father,  continued  in  pofl^ffion  of  one 
unicfjtiiecon-  moiety  of  the  faid  tenement;  and  that  his  brother-iii- 
tiary  bcclearjy  j^w  in  right  of  his  faid  wife,  the  other  daughter  of  the 
P'"'^''^-  faid  father  in-lav/,  and  only  flflcr  of  the   f^id  pauper's 

wife,  became  cnlitltd  to  the  other  moiety;  l?ut  that  no 
adminiflration  Was  ever  taken  of  the'effefts  of  the  faid 
father-in-law :  that  the  pauper,  fooii  after  the  death  6f  his 
fatl:cr-ili-law,  purchafed  of  his  faid  brother-ili-law  the 
other  moiety  of  the  faid  tenement,  for  the  remainder  of 
the  term  therein,  thert  determinable  ori  one  life,  for 
the  fum  of  31.":  that  until  the  year  j  762  or  176^,  he  never- 
paid  anv  land-tax  or  other  rates  or  taxes  for  the  faid  tene- 
ment ;  t>ut  that  in  one  of  thdfe  years  there  was  an  alte- 
ration made  on  the  land-tax  rite  of  tlic  faidparilh,  upon 
a  new  yaliJation  made  of  the  lands  therein ;  '^nd  that 
about  three  months  after  the  making  of  the  faid  new 
v,!,iate»  the  colJeftorsbf  the  Jand-tax  of  the  fai'dparjf?i  came 
*fo  the  pauper's  houfein  the  faid  parifh  and  demanded  of 
hitn  3s.  4d.  or  3s.  lod.  for  the  land-tax  of  the  faid  fmall 
'  .:  tenement 


(PTTLEMENT  BY  PUBLIC  TAXE$,  249 

feneipent  then  in  hi^  pofielGpn  as  aforcf^id :  and  ypon  the      ^^x  v. 
pauper's  rcfuiing to  fzy  the  faid  land-tax  fo  demanded,  the    ?T' ^***^' 
laid  officers  Ihewed  himapaper-writing,in  order  to  enforce 
Ithc  payment  thereof  by  the  faid  pauper,  and  read  oyer 
the  funi  he  was  to  pay  ;  but  he  liill  refufing  to  pay  the 
faid  tax  fo  demanded  of  him,  infilling  that  the  little  tene- 
ment that  he  pofl^fled  was  part  of  the  tenement  cal]e4 
Xir^'s  tenement,  and   declaring  that  faid  if<^  ought 
to  pay  the  land-tax  of  the  whole  tenement,   the  officers 
foon  after  came  and  took  his  cow  as  a  dillrefs  fo|:  the 
lame  :  that  the  pauper  then  went  and  paid  the  fum  de- 
manded of  him  for  the  land  tax  as  aforelaid  :  and  that  he 
continued  in  the  poflcfEonof  the  fajd  tenement  for  about 
four  or  five  years  after  the  tenement  fell  into  hand  ;  an4 
during  fuch  four  or  five  years  he  paid  to  the  refpeft i ve  col- 
IcAbrs  of  the  faid  parifh  for  the  time  being  the  like  yearly 
ium   for  the  lancl-tax  of  the  faid  tenement,   and  then 
«c]u!tted  the  fame.    The  church  and  poor-rates  of  tliefaici 
^Kuriih  wctip produced  to  tliis  court  [the  feffions],  in  pur- 
suance of  a  notice;  and  it  was  admitted,  that  tlie  pauper 
"^as  never  rated  in  either  of  them  ;  and  no  land-tax  rate 
-^r  aflcflment  was  produced,  nor  any  duplicate  thereof ; 
Sior  did  it  appear  tliat  any  notice  or  application  was  made 
mr  given  by  the  appellants  to  the  commiffioners  or  aflef- 
ibrs-  of  the  land-tax,  dr  at  the  office  of  die  clerk  of  the 
peace,  or  to  any  other  perfon  except  to  the  churchwar- 
den*  and  overfeers  of  the  toor  of  the  parifh  of  St.  jillen^ 
to  produce  the  land-tax  aflelTments  or  duplicates,  to  fa- 
tisrjr  this  court'  [the  feffions j  that  the  pauper  was  rated 
therein.  It  is  therefore  ordered  by  this  court  [the feffions], 
that  the  faid  order  be,  and  the  fame  is  hereby  confirmed, 
4c — ^^MR.'DuNNiNG   moved  (on  Friday '^i  May  1776) 
to  quafh  thefe  orders,  as  the  fettlement  of  the  paupers  ap- 
peared, upon  the  cafe  ftated,  to  be  at  St,  AUen*%y  and  not 
at  5/. -WJj^'s.— Mr.  Mansfield  and  Mr.  Duller  now 
fllcwed  caufe.     They  argued,  that  there  was  no  proof  of 
having  gained  a  fettlement  in  St.  AUerC% :  there  was  no 
Aiflficicnt  evidence  produced  to  the  feffions  of  this  man's 
leaving  been  rated  to  the  land-tax  there  ;  nor  were  the 
legal  means  ufed  in  order  to  ehfoirce  the  produ£tion  of 
^hc  pfoper'  evidence  that  might  have  fatisfied  that  court, 
thkt  the  pauper  was  ever  rated  in   any  aflefi'ment  to  the 
land-tax.     The  evidence  ftated  does  not  prove  his  having 
l)een  rated :  the  officers  fhcwed  him  a  paper-writing,  and 
^ead  over  a  fum.    But  the  afTefTment  itfelf  ought  to  have 
})een  produced  to  the  feffions ;  or,  at  leaft,  proof  of  appli- 
cation lo  the  proper  perfons  who  could  have  produced  it, 
^— But  Lord  Mansfield  treated  it  as  a  quite  clear  cafe  ; 
,.  '  '  '  •  and 
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Rex  o.  and  that  there  could  not  be  tiie  leaft  doubt  of  this  man's 
St.  jssiY.  having  been  rated  to  the  land-tax.  The  officers- (hewed 
him  a  writing,  in  order  to  enforce  the  payment :  they  af- 
terwards diftrained  upon  him  for  it.  The  jufticcs  were 
not  to  prcfume  tliat  tliis  was  done  without  his  being 
rate3  ;  tliey  could  not  doubt  of  his  being  rated.  Wha 
rule  of  law  obliges  the  original  rate  to  be  produced  t 

them? Mr.  Justice    Aston   and   Mr.  Justicbm 

WiLLEswere  eaually  clear. — Mr.  Justice  Ashhors'e— 
was  abfent. — Oraers  quafhed. 

If  m  AiTi-  273.  Rex  V.  St. Mary  ffhitechapcl^  EaJierTcrmj  17. G/8.=g 

''^*A  »"f*'*     ^        24.— Two  juftices  remove  James  Turner^  EditB^ 
^herau/h  ^^^  ^'^>  ^^^  ^^^'^  child,  from  the  parifli  of  Portfea  L  n 
AtfmAJk^vaA   the  county  of  Hants^  to  the  parifli  ofSt.Marytf^it^-- 
pay,  he  iiicreby  chapel  in  the  county  of  Middlejcx.     The  feffions,  on  ap- 
g»iiit  a  ietile-  peal,  confirm  the  order,  and  uate  the  following  cafe  : — 
**'"^*  That  pauper,  having  gained  a  fettlement  in  the  parilh  of 

St.  Mary  IVhitechapcU  was  afterwards  rated,  aileiled,  and 
paid,  to  the  land-tax  in  the  parifh  of  Portfea:  that  he  rc- 
fided  in  the  pari(h  of  Portfea  forty  days  and  upwards  at 
the  time  he  was  fo  rated  and  aflefled,  and  at  the  time  he 
'     fo  paid  the  faid  rate  or  aflefTment :    that  he  was  a  labourer 
but  not  an  artificer  in  the  dock* yard  at  Portfmouthy  in  the 
parifh  of  Portfea^  at  the  time  he  was  fo  rated,  alTeiled, 
and  paid  to  tlie  land  tax,  and  during  the  whole  time  he 
refided  in  the  faid  parifli  of  Portfea :  that  all  the  oii}cers 
in  the  faid  dock-yard  are  rated  to  the  land  tax.— Dun- 
ning fliewed  caufe  in  fupport  of  thefe  orders ;  and  con- 
tended, that  as  by  the  llatute  3.  TVilL  isf  Mary^  c.  11.  f.  4, 
**  no  artificer  or  workman  employed  in  his  majefty's  fer- 
*'  vice  fliall  have  any  fettlement  by  delivery  and  publica- 
{m)  Ante,  page  »« tion  of  a  notice,  &c."(rt)  and  as  under  all  the  detcrmina- 
131.  pi.  153.    XAOTis^  according  to  the  opinion  oi Dr.  Burn  (^),the  being 
(*)  Vol.  3,      aflefled  and  paying  is  no  more  tlian  tantamount  to  no- 
p.^02.  edit,     jj^g^^  jj^g  fubftitute  cannot  have  greater  legal  confequences 
*'    *  than  its  principal ;    and  tliat  as  a^ual  notice,  by  the  ex- 

prefs  provifion  of  tlie  Lcgijlature^  fliall  not  give  a  fettle- 
ment, it  would  be  too  much  to  fay,  that  a  confiru^tvt 
notice,  derived  of  courfe  only  from  tlie  authority  of  the 
courts  of  law  ^  fliould  have  greater  efFeft ;  if  this  could  be 
confidered  otherwife,  the  precaution  of  fhe  Legifla- 
ture  in  enafting  this  claufe  would  be  eluded  ;  and  eitlicr 
the  pariflies  in  which  the  king's  yards  flood  muft  be 
ruined,  or,  by  the  removal  of  every  fliipwright  in  their 
pariflies,  to  prevent  this  otherwife  inevitable  confequence, 
thp  navy  of  England  mijft  be  loft  ;  that,  after  the  repeated 

dccilioi)ii 
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^ecifions  upon  the  fubje£t  (« ),  he  would  not  controvert,      R«x  v- 
au  otherwiie  he  fhould  have  done,  that  being  affefled  to   ^J^^*"^» 
and  paying  the  land  tax  would  not  have  the  fame  con-     cHAriV 
fequences  as  in  the  cafe  of  the  poor  rate  ;  but  that  the 
only  <jueftion  here  was,  Whether  this  labourer's  contri-  i'setd^i' by 
bution  to  the  parilh  fund  came  within  the  provifions  of  R,tes,"  vol.  ^ 
tlie  4th  feSion  of  the  aft  ? — Kerby,  in  fupport  of  the  495.  to  502. 
rule  to  quafh  tliefe  orders.     As  the  ftatute  Ivtll.  U  Mary^  »o.  t^u  17a. 
c.  II.  was  the  firft  that  created  the  neceffity  of  giving 
notice,  &c.  and  as  that  very  ftatute,  f.  6.  declares,  that 
pcrfons  charged  with  and  paying  their  ftiare  towards  the 
public  taxes  ihall  have  a  fettlement  without  notice,  the  seethelevenl 

!>revious  claufe  refpefting  notice  was,  as  to  thofe  that  cUufes  of  this 
cU  within  the  defcription  in  tlie  6th  feftion,  as  com-  statute,  ante, 
pietely  annulled  as  if  it  never  bad  been  cnafted :  that  P*^"  1*0  ««* 
the  precaution  ufed  in  the  4th  feftion  was  to  prevent  tlie  '*** 
perfons  enumerated  from  gaining  fettlements  by  their 
own  aft  ;  but  if  the  parilh  chofe,  where  no  fraud  or  ob- 
truiion  was  fug^efted,  to  take  notice,  in  its  public  regifter, 
€>£  fuch  perfons  as  inhabitants,  the  aft  could  never  mean 
t:c3  take  away  the  claim  of  fupport  by  tlie  parifh  from 
/Vich  perfons  as  had  contributed  their  ihare  towards  the 
»2ri(h  levies  at  tlie  inftance  and  by  the  aft  of  the  parilh : 
tiat  the  cafe  of  {h)  The  King  v.  the  Inhabitants  of  Oak-  .^.  ^    ^ 
''-nmpton  was  the  cafe  of  a  tide-waiter  rated  to  the  land  ijI^'^'b^** 
X :  that  a  tide-waiter  is  a  workman  employed  in  his  setii.  Caf.  5.' 
ajcfty's  fervice  in  a  port-town,  and  confequently  as  Ante,pagpiio, 
uch  within  tlie  meanmg  of  the  6th  feftion  as  the  pre-  P'*  *4^* 
nt  cafe ;  but  in  that  the  Court  were  clear  that  he  had 
^-cquired  a  fettlement,  and  that  cafe  muft  therefore  go- 
"^crn  this :    that  it  was  not  doubted,  in  the  cafe  of  The 
^ing  V.  the  Inhabitants  of  Friendjbury  (rj,  but  that  a  rig-  (0  Tr.9.c«>. j« 
^^r  employed  in  the  dock-yard  at  Shecinefs  could  gain  a  1769-    *«"■• 
^^ttlemcot,  if  he   were  properly  rated. — Lord  Mans-  ^^  ^*^-  *44* 
^lELD.  There  is  no  repeal  of  the  former  (thc4th)  claufe  ^Cl'T^^'^^* 
<>f  this  ftatute  intended  by  the  latter,  the  6th.   They  are    '  *    ' 
different  modes,  but  perfeftlv  conliftent.     This  man.  is 
not  within  the  firft  claufe,  tor  he  gave  no  notices  but 
lie  is  within  the  latter,  for  he  is  rated,  and  tliat  by  the 
ad  of  the  parilh,  and  therefore  he  gains  a  fettlement. 
— AsTOW,  Juftice,  The  only  difference  between  the  two 
cJaufes  is  this :  That  a  man  of  this  defcription  in  the  pub- 
lic fervice,  by  giving  notice,  Ihall  not  acquire  a  fettle- 
ment ;  but  the  parilh,  taking  notice  of  him  by  alTefling 
him,  Ihall  give  him  a  fettlement. — Willes,  Ju/iice,  being 
of  the  fame  opinion  ("Ashhurst,  7i/y?/V^,  was  abfent),  \ 

jiule  abfo}ute,  jind  both  orders  qualhed. 

274.  J/hley 
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An  afr.mncnt         274^  ^^^^  V.  ff^offall^  Mich,  Tvrm^  \i.Gco.  3.  CalJ.^i 
of 'the  poor's     — I'wo  juftices  rcmovc  jffiftph  Dean,  H^miah  his  vit( 
latw  in  ihefc     ^nd  their  fiy«  children,  from  the  parifli  of  JJhley  in  tli^::^' 
^l^c  T^\      county  of  Staford,  to  the  borough  of  IV^l/sli  in  the  fan-^e 
•*ir»j^Ai»oofc,  county.     The  fcflioiis,  on  appeal,  confirm  the  order,  zr%  «/ 
M  ^c.'*  is  Ml     (late  the  following  cafe : — That  j^fipb  Dtan^  tlie  paupe  r, 
•If  fTment  on     Ijcing  legally  fettled  at  Swhmcrton^  came  to  refide  in  llie 
i1*l7«.7!ltT   "trough  oi' JValfall^^  in  the  month  of  February  1774,  in 
noi  bcTnfertcd   ^  tenement  which  he  held  by  leafe  for  the  term  of  four- 
Jn  iiic  rate  J       tcen  ycars,  at  the  yearly  rent  of  4I.  10s. :  diat  iie  conri- 
amH  therefore  if  nued  to  refide  therein  iiW  ^MichaebMa 5  1776,  during  all 
'f  '^^y ^J*?  whiph  time  he  conftantly  paid,  in  his  own  right,  the  poor 
I  •"lirv''?;.i>!"  rates  for  the  fame,  which  were  charged  in  thefc  words 

Jtli  own  riglU|        ■  r*-i*i  r  1     ^  1       t>        \    • 

ii  is tquivaitnt  onW  ;  "  latc Loti bridges  noule,  2I.  os.— is.  M. :  that 
10  notice,  and  yariou$  Other  tenements  within  the  faid  borough  vrcrp 
he  rhaii  thereby  charged  in  tije  fame  manner,  after  new  inhabitants  had 
p»»  a  fetijc-  come  into  them,  who  feverally  paid  the  fame  in  their 
♦    * '  own  right :  that  the  tenement  now  in  queflion  had  been 

fo  charged  from  the  time  when  Lowbripige  left  it,  till  the 
time  when  the  pauper  came  to  refide  therein;  during 
tvhi.ch  period  one  Fcrd  inhabited  it :  ijuid  tjiat  feveral 
■pntcnanted  houfcs.wcre  continued  in  the  afileilments  un- 
jder  the  like  d.efcriptipn,  "  late  fuch  an  one's  houfc;" 
that  is,  thjc  late  occupant ;  together  with  the  fpms  aiieff- 
cd  thereon,  pppofite  to  fuch  dei'cription.  —  Kenyon 
ifhcwed  caufe  in  fupport  qf  thefe  orders  ;  and  faid,  the 
jqueftionwas,  Whether,  under  this  form  of  rating  as  well 
as  paving,  the  pauper  gained  a  fettlemcnt  ?  There  is  no 
doubt  but  that  the  f2LupcT  paid  the  alH-ifment  in  his  own 
right,  and  that  it  is  an  occupier's  tax.  The  only  queilion 
is,  Whether  he  was  fufficiently  rated?  This  depends 
upon  It  at.  '^JVilL  is^AUty^  c.  11.  f.  6. (a)  Theparifti  form 
ia)  Ante,  page  ^j^^  ^^^^  ^^  ^j^^^  pleafc.  If  they  had  entered  no  more  than 
»9>  F  •  4  •  ^j^^  landlord's  niinic  upon  the  rate,  it  might  be  well  argued 
that  they  did  not  cliufc  to  rate  the  tenant.  But  )ierc  they 
have  rated  the  tenement  ;  and  as  this  is  an  occupier's 
tax,  the  cojiflruLHon  is,  that  they  meant  to  rate  bini, 
(^)  Barr.  Sctii.  who  ought  to  pay :  and  if  he  is  not  rated,  certainly  no- 
1:^1.430.  bociy  is.     That  this  point  had  frequently  been  dcter-» 

Ar.dfcea  M5S.  joined  uiidcr  fimilar  circumftances ;    as  that  a  fettlemcnt 

tL'^cn  of  ibis 


(.i)  Fr.im  S.  Mod.  -^8.  The  King  tcmnntnt,   ai»d  H»jt   the   cafe   wa« 

9.  Inhabitanrs   of    BiicOiill,    p.  7.  The  k'ng  v.    The   Inhabitants   oif 

Gt'-^.  I       Ru;    ill    a   rote  Siryames  Brlghnirn,  p.  S.Geo    l.i^ai-  Sec 

J5-''rf:f  *l«tcs,  tl..;{  it  was  Ilofru's  thib  cafe,  ante,  page  217.. pi.  254* 


»c 
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^.ft  K:ng  V,  the  Inhabitants  of  Painfzvick  {a) ,   m  whicli     Aimlbyv. 
laft  cafe  the  form  of  tlic  writ  was,  **  Thomas  Clifford  OR     Walsall. 
**  tenant,"  and  the  pauper,  I/aac  Moorman^  was  adjudged  /^^  ^^    , 
to  gain  a  fettlemcnt.     'l  he  words  of  Dennison',  Jujlice^  Geo.  2.  175^. 
were  alfo  much  iniifted  upon  ;  who  hinted,  *'  that  rating  Burr.  Seiu.Caf. 
••  the  houfe  only  miglit,  for  aught  that  he  faw  to  the  con-  ^^s-  antc,pij« 
**  trary,  be  fufficicat ;  for  the  parilh  could  not  but  know  *^  •  P  •  *  4- 
•*  who   was  the  occupier." — Bearcroft,  Dunningi 
and  GouGH,  in  fupport  of  the  rule  to  quafti  thefe  orders, 
contended,  that  the  llatute  and  all  the  calcs,  as  well  thofe 
cited  as  thofe  which  were  not  cited,  required,  that  there 
fliould  be  fomc  defignation  of  the  pcrfon  meant  to  be  ,     . 

charged  ;   though  it  was  not  ncceflary  that  Jic  fhould  be 
cxprefsly  named  as  **  the  occupier  of  //^5^*s^ tenement;'* 
but  that  here  he  is  neither  named  nor  pointed  at ;   nor  is 
ftny  thing  alicllcd  hut  the  tenement :    that  feveral  unte- 
'^^iitcd  hotifes  were  rated  in  this  manner,  and  therefore 
^i^t  this  circumftance  negatived  the  inference  inufted 
^pon  on  the  other  fide  ,  for  the  tenant,  not  having  been 
'^larked  out,  could  not  htive  been  compelled  to  pay  ;  and 
^-hcrc  being  no  other  defcriprion  even  of  liis  tenement 
^l"*an  that  which  was  ufcd  in  the  cafe  of  feveral  otiiers 
5"'"^ at  were  untenanted,  the  inference  muft  be,  that  in  the 
Jxadgment  of  the  pariih  this  tenement  muft  have  been 
y^^idcr  the  fame  circumftances  with  thofe  araongft  which 
*t    wasclafled;    and,  being  in  their  confideration  untc- 
<^auited,  fuch  rating  could  not  be  in  any  view  recognifing 
im  as  an  inhabitant,  or  be  an  equivalent  for  notice : 
It  fuch  a  fubftitution  was  neccllary  to  give  a  fettle-, 
leat,  where  there  was  no  actual  notice  ;  the  chief  objcft 
the  aft  of  parliament  being  to  fecure  notice  of  the 
rfon  to  the  parilh.     ?vIr.  Di  nning  added,  that  he  ex- 
T^Scd  to  have  heard  of  the  cafe  of  St.  Mary  le-More  v, 
^tavytreCf  as  it  had  mifled  tlie  juftices  ;    and,  according 
^o  the   ftate  of  it   in  (^)    Dr.   Burn,    as   taken    from  W  Vol.  •5.475. 
xStf/t.478.  was  direftly  in  point  againfthim.     But  that^**'  '^^s-  ^^ 
that  cafe  was  mifreported,  he  proved  from  a  copy,  which  p|  \'J^l^^^''^ 
he  read,  of  the  roll ;  in  which  it  appeared  exprcfsly  that 
the  pauper  was  rated :  and  faid,  that  the  court  of  quarter 
feifions  had  decided,  that  no  fettlcment  was  gained  there, 
becaufe  the  tenement  rented  was  under    ten    pounds 
a-year.     So  that,  though  the  adjudication  was  rightly 
flared,  the  report  had  mif-ftated  the  ground  on  which  the 
adjudication  went.— Aston,  Jufl'tce.     1  have  no  doiibt. 
It  is  agreed,  that  the  pcrfon  mult  both  be  rated  and  pa  v. 
1  hen  a$  to  the  manner  how  he  is  to  be  rated  :  it  is  clear, 
that  his  name  need  not  be  inferted  in  the  rate.     If  the 
pariih  have  fufiicient  notice  of  him,  it  is  enough  :  paying 

under 
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A»HLiT  «w    under  a  rating  is  equivalent  to  notice,  and  the  ofiicei:^^-^ 
WAtsALL.    j^^^^  received  the  rate  of  this  man  for  two  or  three  years.  ^ 


As  to*  the  objeftion,  that  no  payment  could  have  beei 
compelled  upon  this  rate,  that  is  perfeftly  immaterial  ?■ 

for  th2  fcttleraent  docs  not  go  upon  that,  but  upon  it^ 

being  due  notice  to  the  parilh  ;  and  he  has  fulfilled  tlw  ^^ 
*  two  conditions  required  by  the  aA.     As  to  tlie  cafe  i  in} 
S/2IL  it  is  fully  Ihewn  by  Mr.  Dunning,  that  this 
not  the  ground  of  the  judgment,  though  it  might 
thrown  out  by  the  Court.     *'  Late  Lowbridge*s**  is  h^rc 
as  ftrong  as  "  the  occupier  of  Hofcoi%  ;"  for  it  is  ilated, 
that  he  paid  in  his  own  right ;   and  that  I  confider   as 
making  it  a  charge  on  the  man.     And  even  •*  Clifford 9r 
f '  tenant "  has  been  holden  fufficient  to  give  a  fettlement^ 
though,  furely,a  very  vague  way  of  rating,  and  which  leaved' 
it  quite  at  large  who  might  be  the  tenant ;  but  the  officei^^ 
gomgand  receiving  the  rate  of  the  tenant  fixes  it,  explain^^ 
what  was  doubtful  upon  the  entry,  and  Ihews  notice  j  andi^ 
Dennison,  Jujiic€^  u\  that  cafe  faid,  **  The  Court  ought  ^ 
*'  not  to  be  over-nice  and  critical  in  requiring  a  fcrupu- 
*'  lous  ftriftnefs  as  to  the  form  and  terms  of  rating  pcr- 
**  fons."     The  rate  where  it  was  "  jBou'^^w's,"  the  man's 
(«>E.4.Geo.3.  name  being  Bo'{vden(a)y  might  not  perhaps  be  fufficient 
1764.  Tilt  King  to  juftify  a  diftrefs  ;  but  that  is  not  the  queftion.     The 
V.  The  inhabu  qucftion  is  fingly,  Whether  the  parifli- officers  have  taken 
lanis  of  Open-  notice  of  a  man  as  an  inhabitant?    And  when  they  take 
Sfiu.'caf.  522.  '^^^  money  they  niuft  know  him.   In  this  cafe  many  other 
and  ante,  page   tenements  that  were  uninhabited  at  the  time  were  fo  ra- 
239.  pi.  266.     ted,  and  the  new  tenants  paid  the  rate  ;  fo  that  it  appears 
that  this  was  the  underilanding  of  the  borough  ;  and  the 
pauper  has  aftualiy  done,  and  the  parifli  knew  that  he 
had  done,  what  it  appears  they  meant  he  fliould  do. — 
Willis  and  Asiihurst,  'Juflices^  concurring   (Lord 
Mansfield  was  abfent),  rule  difcharged,  and  both  or- 
.  ders  affirmed. 

Ill  an  afleflTment  275.  ^^-.v  V,  St.  Johrf,  Southivark,  Trinity  Term,  i  o.  Geo.  3. 
ot  the  land-tax,  C^//-/.  62. — Two  jiifticcs  rcmove  KJlhcr^  the  widow  of* 
if  the  name  of  Dawel  Turner,  and  her  three  children  from  the  parifh  of 
IoRo'bc''Mnder  ^'^^^'^^^^  in  the  county  of  Surrey,  to  the  parifli  of  5r.  John^ 
thetulsofWrtffi/.  Soutkwark,  in  the  fame  county.  The  feffions,  on  appeal, 
•' io^di  rated;*  confirm  the  order,  and  flate  the  following  cafe  :  — The 
and  the  nameof  name  of  the  paupcr's  hufl)and  was  inferted  in  the  land- 
un/crlhcVik^  tax  rate  withm  tlic  parifli  of  Mitcham,  in  the  following: 
w«wAo//cr    manner: 

**  eufmtifi;*  ihc  tenant  if  nor  rated  ;  and  therefore,  although  he  has  paid  for  fevtral  years,, 
bit    wife   and   children,  after  his  dcratii^  do  not  thereby  ^ain  a  fetdeomt.    S.C  Dougl. 
214.  225.   and  fee  pod.  page  266. 

Rent. 
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Rene. 

Landlords 
rated. 

For  what. 

In  Whai  OC-        c              tr  ir  ^ 

Sumi  aflVfTed. 
cupation. 

£500 

Oxtoby. 

Houfe. 

Daniel  Tamer. 

10     10 

Rf  X  tr. 
St.  Jollify  * 
SouTMWAac* 


that  the  pauper's  hufband  occupied  the  lioufe  of  which 
he  is  delcribed  as  occupier,  and  paid  the  rate  for  feveral 
years ;  that  the  rate  throughout  is  in  the  fame  form : 
tliat  the  land-tax,  by  agreement  with  the  landlord,  was 
deduftcd  from  the  rent.  — Minoay  had  moved  to  quafh 
ttiefe  orders  ;  and  Rous  now  ihewed  caufc  in  fupport  of 
tti<m.     He  cited  the  cafe  of  The  King  v.  the  Inhabitants  of 
Cgxrjhalton  [a)^  which  the  Court   faid  was  precifely  the  (*)  ^*^^» 
prcfcatcafe  ;  and  the  rule  was  difcharged,  and  both  or-  ' 5*  Geo.  3. 
n  confirmed,  S.c.  809- 

Ante,  page  145.  pJ.  170. 


176.  Rex  V.  Corhampton^    Hilary  Tcrm^     21.   Geo.   3. 

wj/.  62 1. — The  court  of  quarter  feffions  for  the  county 
^^f  Surrey  confirmed  an  order  of  two  jullices  for  removing 
tlie  wife  and  children  of  one  Richard  Good-ff  from  tiic 
parifh  of  Croydon  to  the  parifh  of  Corhampton^  fubjcft  to 
tlicopinion  of  this  Court  on  the  following  fads: — Richard 
Goodlffw€Li  originally  fettled  at  Corhampton,  In  1769  he 
canae  to  Croydon^  and  there  rented  ahoufe  at  4I.  los,  per 
^ff^em.  On  the  loth  of  June  1773,  tlie  overfeers  of  the 
poor  of  Croydon  made  a  rare  of  2s.  in  tlie  pound,  in  this 
form,  viz. 


Rent. 


Occupiers'  Names. 


Sums  afleifed. 


X.io. 


Q^C. 


A.  B. 


Richaid  Coodifit. 


£'  I. 


When  the  title 
of  a  rate  is  **  fi> 
"  much  in  the 
'*  pound,'*  and 
the  pauper's 
name  and  yearly 
rent  are  infer'-ed 
in  the  rate,  « 
fettlemenc  is 
thereby  gainerf» 
thou(:h  no  (um 
appears  a(re0c(L 

See  the  fame 
cafe  iti  Mr.  Cal« 
decot'»  Deci. 
fioni,  page  lot* 


.On  the  aad  of  y«w^,  one  of  the  overfeers  demanded  of 
GoodiffSs.  for  the  rate,  declaring  he  was  afl'effed  in  that 
fum  for  the  relief  of  the  poor.  Goodl^ohjoAcd^  alledg- 
mg  he  was  not  a  parilhioner.  The  overfccr  opened  the 
rate-book,  and  (hewed  him  his  name  therein,  and  threat- 
ened to  diftrain  for  the  8s.  if  he  did  not  pay  it.  Goodiff 
00  this  paid  the  money  dircftly.  In  the  afternoon  of  the 
&mc  day  the  ovcrfcer  returned,  with  the  veftry-clerk, 
Coffered  to  return  the  money,  faying,  he  had  taken  it 
bymiftake.     Goodiff  itixiki  to  receive  it.     The  overfcer, 

however, 
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R«x  tr.      however,  left  it  and  went  away  ;  on  which  Go&djfikixif 
MfTOK.  jj^g  money  after  him.   It  was  admitted,  that  Q^^  C.  meant 
^are  Ccrtificatfc. — MiNc?AY,  In  fupport  df  the  order, 
faid,  he  admitted,  that  in  all  the  cafes  where  tht  queftion 
had  turned  upon  the  way  in  which  tlie  pcrfon  meant  to  te 
rated  was  dcicribcd,  the  Court  had  inclined  to  a  fevoor- 
able  couftruftion ;  but  that  here  there  was  no  fating; 
There  was  no  fum  put  againft  Go^dijff^S  hzmt:  thcpariln 
knew     he    occupied   tlie   houfe,    but   they    never  in- 
tended to  rate  him :  the  iniftake  of  the  overlcer  (and  w- 
reftcd  fo  foon)  in  fuppolinghim  fated  when  he  was  not, 
could  not  be  binding  on  the  pari (h.     He  cited  Rixv: 
(•)  Trinityi      JVarblin^ton  {a). — Kerby,  Serjcafit^zm]  PalmeR,  ontkc 
strr^ si  c  •    ^^^^^^  ^^^>  infiftcd,  that  the  omiffion  of  a  particular  ftm 
No7'i45.  *       ^"  ^^^^  column  of  ^'^fums  ajfvffed'^  was  fupplicd  by  the  ftyk 
Ante,  piigc  143.  of  the  rate,  being  a  rate  oi  23.  in  the  pounds  coupled  with 
p'*  269>  the  entry  of  4I.  oppofite  to  Goodiffh  name,  in  thecolumii 

of  rent.  The  cafe  of  Re:)d  v,  Ivarbliftgtm  was  very  dif- 
ferent in  its  circurallanccs  from  this,  and  wcntupoi*- 
fiaud  committed  by  the  pauper. — Lord  Mansfiel^ 
{Jhpping  Palmer).  The  cafe  cited  does  not  apply^  Tk^ 
ayment  there  was  not  till  a  year  after  it  fhould  har** 
cen  made,  and  the  overfeer  was  induced  to  receive  it  b^ 
mifrcprefentation.  There  is  no  qiiellion  here.  Th^ 
title  of  the  rate  is,  "  Two  Jhillings  ui  the  pound  *'  and  XT' 
the  column  of  rr;;/,  Gocdjff^s  rent  is  4J. :  this  fixes  hi^ 
proportion  of  the  rate.  For  what  pur|)ofe  was  his  nam^ 
infcrtcd,  if  not  to  rate  him  ?  Then,  Has  he  paid  ?  Yes  ^ 
and  againft  his  will ;  and  the  ovetfcer  Ihall  not  have  ii 
in  his  power  to  fay,  upon  rc-confidering  the  matter,  **  II 
(b)rtJethe  a  ]javc  thought  better  of  it,  and  you  fhall  not  gain  si 
l\V^im^uL  '*  Settlement.'*— Both  the  orders  qualhcd  (Z^). 

wicke,    Uougl.  564,  and  the  cafts  tlieic  cited. 

Ifan  afll(7iT»cnt  277.  Rex  v.  Htclmondwic'^e^  Hilary  Term ^  21.  Geo,  ^m 
bemadelnihe  Qa/d.  103. — 'i*\vo  jufticcs  rcir.ove  Frances  the  wife  oi 
mTcccJ^Tcr'  -'^'■''''*^^  Prtjior,  a  ioldicr,  r.nd  their  child  from  the  town- 
who  lo^hc  '  ^'^'P  <^f  Batlry  in  X.\\t  1^1^!- Riding  of  the  county  of2irib,to 
knowler:»rc  of  the  parifh  of  Ilicktiiond.i^'.ckt'  in  the  fame  Riding,  The 
the  papfh-offi-  felTions,  on  appeal,  coiitinn  the  order,  and  ftate  the  fol- 

ccr  IS  dead,  b:«i  jo^v^ng  calb  .'—That Pre/hn.  widow,  mother  of  tlic 

comln^edTnVis  ^^'^  Jbroham  PtcJ'oVy  the  hulband  of  the  pauper,  occQ- 
name,  thcfuc-  picd  a  dwflling-l.oiifc  in  the  townfhip  of  Bat/ey ;  and 
cccdinRoccu-  was  rated,  and  paid  all  aHeiiinents,  till  the  time  of  her 
pier,  by  paying  death,  whiclT  happened  on  tl.c  i6th  of  March  1778:  that 
n!!w  lh.r^.^"'  upon  her  death,  the  faid  Abraham  Preffon  became  tenant 

under  tnciccir-     >   ,      ^  •  i    1        r     r  1  '  -t     1  n 

cumfianccsgain^^  "^^ '^'^  nouic  Ironi  that  time  until  the  year  1780  j 

a  fetiicimnt.      Dousl.  543.  ci'3. 

and, 
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nd»  durine  all  that  time,  paid  all  the  aileiTments  charged      I^k  v« 

pon  the  laid  houfe:  that  it  was  known  to  the  pariih-  Heckmohp- 

fficcrs  of  Bat  ley  tliat  tlie  faid  widow  Pre/ion  was  dead  ;       ^^^^*' 

id  that  the  faid  Mraham  was  tenant  and  occupier  of  the 

Lid  houfe:  and,  the  ailefTmcnts  being  produced,  itap* 

sared  that  the  name  of  widow  Pre/ion  was  continued 

lerein. — Cocvlell  (hewed  caufc  in  nipport  of  thcfe  o^- 

ers  ;  and  contended,  that  though  it  had  been  refolved 

laty  to  fatisfy  the  aft  {a)j  a  pauper  need  not  berated  by  («)  3-^U.  k 

amc,  and  that  a  defignation  of  his  perfon,  fairly  point-  ^*^*  «.  lu  _ 

ig  him  out  to  the  parifh,  was  fuiiicient,  yet  fuchdefie-  if'  ^.^ 

•  rt  ir  ri^  1  "  Ante,  page 

ation  mult  appear  upon  the  face  of  tlie  rate,  and  is  not  ^i^  p|.  ^^o* 
3  i>€  collc^ed  from  collateral  circumftances  i  and  that 
here  were  numerous  inflances  in  which  the  circumftance 
f  another  perfon^s  name  appearing  in  the  rate  defeated  the 
cttlement :  and  to  tliis  point  he  cited  the  cafe  of  The 
Cing  V,  Setrrat  (^),  The  K>ng  v.  Bram/h2w[c)^  SoIofttoH^ham  W  M*ich, 
".  Wmplefd$n^  in  Surrey  {ri)^  The  King  v.  Carjhalton  (f)  ;  9* Geo.  2. 1755. 
xid  he  infifted  upon  the  cafe  of  Kir^are  v.  King's  Swln-  ^^^*  ^'  ^'  ^^* 
hrdif)  as  in  point:  that  if  the  parifli- officers  knew  ofpj",'5^**^^ 
lie  mother's  death  and  the  pauper's  occupation,  yet  as  {e)  Mich, 
lie  pauper  had  never  claimed  or  iniifVed  upon  being  per-  xo.Goo.3.t736« 
onally  rated,   it  was  no  part  of  their  duty  to  inllruft  ^""''  ^*  ^-  !>*• 
lim  in  the  legal  recjuifites  with  refpeft  to  rating,  for  the  pi**^^'^****^** 
^Tirpofe  of  throwing  upon  themfelves  the  burtlien  of  his  (j)^.  scflicit 
rxiaintenance  ;  and  that  they  had  therefore,  in  the  exer-  134*   ' 
iifc  of  their  difcretion,  purpofely  continued  the  mother's  Ante^pagMiS, 
name  in  the  rate. — Lord  M^nsfieldj^?/?/)^/;:^  Fkarn-  /J'/lfjL. 
^EY,  who  rofe  in  fupport  of  the  rule  to  quam  thcfe  or-  i^,Q^,X'\'i7<* 
dcR,    The  cafe  is  fettled.     Tliere  muft  be  fuch  a  rating,  Burr.  s.  c.  809* 
^nd  paying  under  it,  as  (hew  manifcflly  that  the  parilh  Ante,  page  145, 
^ad notice.    Here  they  did  not  rate  a  dead  woman;  ^^^\V%\ 
^iurge  therefore  could  only  have   been  made  upon  the  vf  0^0.  %^  fol. 
Perfon  whom  they  knew  to  be  the  occupier :  it  is  pre-  129.  ».  seff.  * 
rifely  tlie  fame  as  if  they  had  faid,  *'  late  vviJow  Prtji&n^^'*^  Caf.  170. 
^c  pauper's  mother  ;  and  then  it  comes  cxaftly  witliin  ^"^  p«geiiS, 
*  ttecafe  { ^),  where  the  words  were, ''  late  LowiriJge's.**  ^'  *^^' 
— W1LLE8,  AsHHURST,  and  Buller,  Jufticesy  concur-  (f)  ^'^^^^ 
ring,— Rule  abfolute,  and  bmh  orders  qualhed.  Re^'ihlbf.* 

<ttii  of  Walfai,  CakJecou,  page  35.  and  a<)ce,  pive  i  jt,  pi.  274.   Viit  alfii  the  cafe  of  TtM 
XiB|».  the  lobabiuncs  of  Sl  John  Southwark,  Tcioity,  19.  Oeo,  3.  1779.    Cakl.  (s.  ADtf 

■"^  PV  »54>  P^  *7S- 

Vol.  IL  S  278.  Rex 
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an  ariemncat      a|8.  Rex  v.  Mitchanty  Eafter  Ternif  23.  Geo.  ^ 
Jj^ |f^*'"»  276. — Two  juftices  by  an  order  remove  Joim  1 
f  botli  tiiculnd^  -fi^'ZflAf/A  his  wife,  and  their  five  childfeiiyfroxD  the  \ 
ord  and  tenant  of  Mltcham  in  the  county  of  Surrey  to  the  parifll  o" 
2rz\viitxXi6^hMX  Moredon  in  the  fame  co'-.sity.     The  feffionson  appc^j 
it  docs  noiap-  adjudged  the  fettlemcnt  to  ho  at  Mitchamj  qnalhed  th.^ 
of^tiilm'irex-  o«*cr,and  ftated  the  following  caie  r-.-Thai  Jclm  Hem-^ 
prefsiy  rated,  if  ^^  paupcr  inhabited  for  feveral  years  a  houfe  at  M9red999^ 
ibg  tenant  pny  whicli  he  rented  of  A  fr,  Gajfon^  who  was  alfo  an  inhal>i- 
theux,  he  (hall  tant  of  the  parifli  of  Morcdoriy  at  the  clear  yearly  rent  of 
^c^Jy^  ^^)^e  *  ^^'^  pounds,  clcar  of  all  taxes ,  parliamentary  and  parochi^: 
with  Tcfp^  to  ^'^^^  whilft  he  fo  held  and  occupied  the  fame,  anafleflmem 
the  public  ttiis  was  made  on  the  faid  parifh  of  Aforedon  for  theland*-tai; 
isA  tenants  tax.  the  title   of  which  was  as  follows:  "  Surrey^  btc*  an 
S.  c.  DougU    •  "  affeffincnt  on  th*  inhabitant f  of  the  parifll  of  Mtredmy 
"6.  »•//;.        «•  for  raifing  a  fum  by  a  land-tax  for  the  fcrv  ice  of  the 
'•  year  177  )'*  and  made  in  manner  and  form  following ^ 
as  far  as  it  refpcfted  the  faid  ^fAn  Heard^  prout  patct  -^ 


Rent. 

Landlord's  Name. 

Tenant'&Name. 

^.500 

A/r.  Gajbn, 

J»bn  Heard, 

9        9 

that  the  faid  John  Heard  paid  the  faid  9s.  9{d.  t9  the' 
coiie^f9r  who  demanded  the  fame. — MiNGAY  fliewed  caufe 
in  fupport  of  the  order  of  feilions  ;  and  inlifted,  that  this 
rate  in  its  form  neither  imported  a  rating  or  a  paying 
(both  of  which  are  neccffarv  to  give  a  fettlement)  oy  the 
paupcr  in  his  own  right :  tliat  though  it  was  true  that  the 
payment  had  been  made  by  the  hands  of  tlie  pauper^ 
the  tenant,  yet  it  was  in  legal  contemplation  a  payment 
by  the  landlord  :  that  the  Court  muft  take  it  to  have  been 
on  account  of  him  upon  whom  the  law  had  thrown  the 
burthen  :  that  though  the  tenant  muft  evidently  be 
liable  to  ha\'e  the  tax  levied  upon  him,  it  was  neverthelefs 
a  tax  impofed  upon  tlie  landlord  :  that  it  muft  conlequcntly 
have  been  received  in  this  character  by  the  officer  ;  for 
the  coUcdlor  did  nqj  appear  to  have  been  privy  to  any 
agreement  to  the  contrary,  nor  could  any  lucb  private 
agreement  afFedl  the  pari  Hi  :  that  the  cafe  of  Rix  v.  the 
Inhabitatits  of  CarJJxilton  {a)    went    upon  the  princi* 

(«)  Ead.  15.  Ceo.  3.  1775.  Inhabitants  of  St.  John  Somhwark, 
Burr.S.  C.  809.  Ante,  page  245,  pi.  Trinity,  19.  Geo,  3. 1779.  Cald.6i« 
£70.  ieco]^zed  in  the  cafe  cf  Kex  v,    and  aoiei  page  ^54,  pi.  275. 

plc 
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p\c (tf ) ttiat rauft govern theprefcnt:  thatthconlydiffcrcncc 
between  them  was,  that  there  the  form  of  th^  aflcflincnts    Witc»#i« 
was  'landlords  ratcd^^  here  it  is  •*  landlords /i/7««  ;"    • 
that  the  name  of  the  landlord,   unlefs  for  the  eicprefs 
{lurpofe  of  charging  him,   and   he  is   ftated  to  be  axi 
inhabitant,  need  not  have  been  inferred;  but  tliat  by  the 
proviiions  of  the  land-tax  a£t|  17.  Geo.  3.  c*  3.  f.  17.  tlie  te-     ^ 
nant  is  obliged  to  anfwer  this  charge  on  belialf  of  his  land- 
lord.—  The  Court  here  enquired,  in  what  manner,  to 
Whom,  and  in  whofe  name,  the  receipts  were  givtjn  :f  c)  but 
this  didnotappear.'— Ming  AY.  That  according  to  tbcge- 
tieral  form  in  ufe,  it  is  on  this  account  tliat  the  tenant  is 
included  in  the  rate,  that  the  coIIe£^or  may  know  tlie 
occupier  of  tlie  premifes  charged,  (</}  the  perfon  to  whoni 
be  is   generally  obliged  to  refort  for  payment :  that  at 
moil  it  can  only  be  laid  on  the  other  ficie,  that  the  rats 
isdoubtful  upon  the  face  of  it ;  but  that  in  anfwer  to  tliis^ 
the  faft  that  was  left  doubtful  upon  the  rate  is  expreflly 
found  in  the  cafe,  and  decided  upon  by  the  court  below  j 
who  have  faid,  tliat  the  landlord  is  rated  ;  and  the  law 
alfo  fay$,.  that  he  is  in  the  iirft  inftance  liable,  and  that 
thi^  is  not  a  tenant^s  tax  :  that  in  the  cafe  of  lUx  v.  thi 
Inhabitants  of  Pain/wick  {e)    (where   it  was   left  opefi^ 
whether  it  was  the  landlord  or  tenant  that  was  rated) 
it  was  highly  reafonable  that,  in  a  cafe  as  that  was  upon 
the  poor  rate,  the  circumllance  of  fuch   rate  being  a 
tenant*s.  tax   Ihould  (gj  turn  the  fcale  :  and  that  by  the 
fame  rule  here,  in  a  cafe  upon  the  land-tax,  where  it  was 
left  equally  open  upon  whom  the  aiiefiment  was  made^ 
the  circumflances  of  that  tax  being  a  landhrtTstMH  oujght 
equally  to    form  the   rule  of  decifion. — Palmer,   in 
fyppoft  pf  the  rule  to  quafh  this  order,  infilled,  that  the 
JUuper  had  a<;quired  a  fettlement,  having  bten  charged' 

fa)  In   that  cafe  Loin  Mans-  fequently, thadthe tenant  did  ik): ae* 

'iiLD  faid,  I  think  the  cafe  turns  quire afetileinenc.    Secpoft. 
QQ  this  ground,  that  it  it  a  landlords         {d)  The  wordi  of  this  a£l  are, 

Ux.    The  parlih  are  not  helped  by  *'  which  faid  coUcAors  are  hereby 

\  aa  t^ey  wotAd  have  been  had  it  , "  required  10  demand  all,  &c.  of  the 

bien  an  «rcif^uir'i  tax.     Ante,  page  "  p:frtie8themfeIves,asLhefan)eihaU 

^5,  pi.  270.  ^  become  due,  if  they  can  be  found, 

(«)  Though  the  names   of  both  "  or  elfe  at  the  place  of  their  laft 

Imdlorrf  and  tenant  apt>eared  upon  *<  abode,  or  vpoit'tbi  prtmifis  chargtd 

tbe  aflfeflrncnt,  the  circumdance  of  a  '*  with  the  aHMTment.'*     Se£l.  9. 
recdpt  given  by  tlie  colleAor  to  the         (<)  Burr.  Settl.  Caf.465.    Ante, 

taaaitf  Placing  that  the  fum  paid  waa  page  1 36,  pL  ^64. 
0/^fd  wpm  tit  imttJhrd,  was  hclden         (^)  But  this  circumiUnce  11  not 

iirthe  cafe  f>(  Rex  v.  the  Inhabitants  touched  either  at  the  Bar  ar  by  die 

Cf  Sc  James'in  Bory  St«  Edmund's,  Bench  upon  the  argum^nc  in  thia 

Micb.  15. Geo.  3.  td  decide,  that  this  cafe.     Note  by  Mr,  Calhecott. 
vras  araw  Dpon  ilie  landlord,  and  con^ 

S  2  with 
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Rtx  V.      with  and  having  paid  his  fhare  towards  a  public  tax :  th2t 

MiTCHAM.    tlie  cafe  of  Rex  v.  Carjhalton  (a)  was  cflcntially  diffcrtilt 

(•)  Ante,  page  from  the  prefent:  that  tlicre  it  was  (hewn  by  tne' column 

» P'»  •  of  the  rate  who  was  rated  ;  but  that  it  does  not  here  in 
the  fame  way  appear  wlio  is  rated  :  that  there  the  title  of 
the  rate  was,  •*  on  the  landholder i  and  inhabitants  ;" 
liere  upon  the  inhabitants  only  :  that  the  tenant  is  tht  only 
perfon  who  with  refpeft  to  tne  land  raitft  be  the  inhabi- 
tant ;  and  therefore,  coupling  the  title  of  the  rate  with, 
the  rate  itfelf,  that  it  was  equivalent  to  an  exprefs  rate 
upon  the  tenant :  that  though  it  is  true  tliat  tlie  landlord 
is  in  this  cafe  ftatedto  bean  inhabitant, that circtunftancc 
as  to  the  prefent  queftion  muft  have  been  merely  acci- 
dental ;  as  it  cannot  be  fuppofed  that  the  property  in  a 
!>ari(h  is  generally  inhabited  or  occupied  by  the  land- 
ord  ;  and  that  the  dccifion  in  the  above  cafe  was  made 
with  great  and  declared  regret :  that  though  it  was 
commonly  faid,  that  the  tax  was  a  landlord's  tax,  yet 
properly  (peaking,  and  upon  principle,  it  was  not  10 : 
that  the  rate  is  a  defignation  of  the  perfon  who  is  the 
material  objcft  t)f  the  authority  of  the  aileflbrs,  the  per- 
fon who  is  to  be  called  upon  for  payment :  that  the 
intention  of  the  Legiflature  is  to  fubjed  the  vifible  holder 
of  the  land  :  that  this,  merely  becaufe  in  the  event  it 
comes  out  of  his  pocket,  cannot  be  confidered  as  a  tax 
upon  the  landlord  alone  ;  for  upon  him  the  poor's  rate 
and  all  other  rates  ultimately  fall ;  as  the  tenant  will  give 
no  more  for  land  than  after  all  deductions  it  is  worth  : 
that  from  a  confideration  of  the  feveral  claufes  of  the 
land-tax  aft  the  tenant  will  clearly  appear  to  have  been 
the  proper  and  immediate  objeft  ot  the  Legiflature  :  that 
in  left  4.  of  the  annual  land-tax  aft  (all  which  afts  are 
copied  from  the  firft  of  the  prefent  reign),  the  charge 
i*»  to  be  made  **  upon  all  perfons  having  or  holding  any 
••  fuch  melTuages,  lands,  &c.'*  [l)  Now  the  tenant  is  the 

[l)  But  In  the  firft  land- cay  aA,  Aod  that  the  general  underftandtnf 

■ifvhich  paflTed  June  2, 1 6£i;,  i.  Will,  of  nianklnd  to  the  contrary  had  fome 

U  Mar.  c.  20.  f.  4.  after  the  words,  better   foundation   than  va^ue  and 

**  having  or  holdlns;,**  were  added,  common  opinion,  appears  from  fh« 

**  in  his,  her,  or  their,  adlual  pof-  cafe  of  Rex  v.  the  Occupiers  of  St, 

..  «'  felTion.'*      Ruif  head's   Appendix  Luke's  Hofpital  \   in  which   Loa» 

eo    the  Suiutes,    voi.  x.   p.   201.  Ma^sfx^ld   fays,    '<  the  Ami-tax 

Thence  I   conceive,  that  from   the  *'  differs  from  the  ^oor'i* tax.    The 

|>eriod  of  tYie  cmiflfion  of  thefe  words  ^*  landlord^  who  receives  the  rent|| 

(whcnfoever  that  firfl  happened,  and  '*  is  to  pay  the  land  tax  1  but  the 

nvhatfoever  might  have  been  the  on-  **  ^•9r*i-tax  is  payable  by  the  •urn- 

%ma\  and   previous  intention  of  the  **  pUrt,**     2.  Burr.   1063*      Ante^ 

LegiHature),  it  could  not  have  been  vol.  i.  page  102,  pi.  149.     Noce  by 

the  tnteni'ion  that  (he  tenant  (hould  Mr.  CAkBtc«Ti  • 
0^M$  be  refponfible  fer  the  paynaent. 

perfon 
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perfon  having  or  holding  ;  and  thcfe  are  the  very  terras      ^»  ?« ". 
in  which  his  mtereft  is  in  every  leafe  conveyed  toa  leflee  :    Mitcham. 
where  there  are  iiiefnc  lords,  it  is  the  tenant  that  mull  be 
tlieir  reprefentative  ;  for  there  may  be  twenty,  and  then 
which  of  them  (hall  be  rated  ?  And  though  it  is  true  that 
by  fcft.  5.  the  perfon  entitled  to  a  rent-charge,  &c.  is 
liable  to  his  proportion,  yet  that  this  is  by  way  of  contri- 
bution, but  never  nominally.:  that  he  is  neither  rated  or 
called  upon :  that  the  tax  always  comes  from  tlie  hand  of 
the  tenant,  how  many  foever,  or  to  what  degree  foever, 
there  may  be  others  interefted :  that  upon  tliis  view  of 
the  fubjea  the  point  feemed  to  be  clear  :  but  that,  if  it 
were  only  doubtful  who  is  rated  here,  or,  more  corre£lK% 
upon  whom  the  charge  is  made,  it  mufl  be  taken  to  ee 
upon  the  tenant ;  for  they  are  the  tenant's  goods  that 
arc  liable,  and  his  perfon  (a)  in  default  of  goods  ;    and  («)sce  i7.Geo« 
as  to  the  power  given  him  of  deducing  out  of  his  rent  the  3.  c  3.  r.  xs. 
Aim  he  fhould  be  compelled  to  advance,  that  circumftance 
Was  not  introduced  into  the  aft  with  any  view  to  the 
public  :  that  feft.  18.  having  required  the  tenant  •*  to 
* '  deduft  out  of  his  rent  fo  much  as  his  landlord  fhould 
•*  and  ought  to  pay  and  bear,"  the  landlord  ought  not 
in  this  cale  to  pay  or  bear  any  part ;  for  tlie  cafe  finds, 
^hat  there  is  an  agreement  to  the  contrary  \  that  if  he  is 
^o  deduft  fo  much  as  the  landlord  is  to  bear,  the  tenant 
cannot  be   confidcred   by    the    Legiflature    as,  paying 
^alto^ether  vicarioufly :  that  the  quantum  of  charge  which  as 
^agamfl  the  tenant  the   owner  of  the  land  mufl  bear> 
"will  depend  upon  the  contraft  between  them  :  and  that 
:icft,   19.   the   next  feftion  which  impowers  the  com- 
milSoners  to  fettle  difFcrences  upon  thisrfubjcft  between 
landlord  and  tenant,  is  a  complete  anfwer  to  the  objeftion, 
that  the  colleftor  has  nothing  to  do  with  any  private 
agreement,  and  that  fuch  could  not  afFeft  the  parifh  ; 
for  though  the  colleftor  may  have  nothing  to  do  with  it 
tlie  commiffioners  have :  that  in  feft.  64.  (b) ,  which  refers    ^ 
to  tlie  double  tax  impofed  by  a  former  claufe  (feft.  60.) 
tjpon  Roman  Catholics,  by  exprefs  words,  the  landlord 
only  is  fuhjefted  to  the  charge  and  payment,  and  the 
tenant  is  expreffly  difcharged  ;  conlequently  that  it  mufl 
have  been  confidered  by  the  Legiflature  that,  without 
fuch  words  of  charge  as  well  as  thofe  of  difchargc  of  tlic 
tenant,  the  tenant  in  all  other  cafes  was  at  lead  equally 
liable  to  both  i  that  the  reafon  why  the  landlord's  namt 

{b)  Vide  the  cafe  of  R(X  v  the     chcfter,  Mich.  25.  Geo.  3.   1784. 
Iph^Unu  of  8f.  Lawrence  Win-     Poit.  page  269,  pi.  281. 

g  3  is  , 
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R«x  V,  Js  now  always  inferted  in  the  rate  is  to  afford  evidence 
Mjtpmam.  pf  hjs  right  to  vote  for  knights  of  the  fliire  :  that  by  llat. 
20'Ge9.  3.  c.  17.  no  perlon  Ihall  fo  vote  for  any  land* 
which  have  not  been  afleflcd  to  the  l^nd-tax  in  his  name : 
that  by  this  aft  thefe  affcffments  arc  direfted  to  be  made 
in  the  ycry  form  now  ufcd  :  and  that  previous  to  this  a& 
it  could  only  have  been  accidentally  that  the  landlord's 
name  could  have  been  introduced,  and  not  with  any  view 
to  the  afleflipent  or  the  cblleftion  of  the  tax  :  that 
it  has  been  holdcn  in  many  cafes,  that  a  tena^it  m^y  he 
poniidercd  as  rated,  though  his  name  is  not  aftualjy  ii) 
the  rate  :  that  it  was  fo  in  the  cafe  cit^d  of  Rex  v,  Palif' 

C0)  Ante,  pate  ^'^^  (^)  5  ^"*^  ^^  ^^^^  ^^^^^  '^^^^  holden,  that  his  occupation 
fS^>pl.  264/  need  not  be  referred  to  upon  the  face  of  the  rate; 
fhat  this  was  fo  adjudged  in  tjie  cafe  of  Rex  v,  the  Inhabi- 
tants f}fWaJfall  (/»),  where  **  late  Lowhnd7€\  hotJe^*  wa§ 
the  only  entry :  and  in  the  c^e  of  Rex  v»  the  hwaiitant; 
cf  Heckmondwcke  Ic)^  where  no  tiling  appeared  upon  the 
rate  but  the  name  of  widow  Prejlonj  who  had  been  a^ 
former  occupier :  that  therefore  (either  by  inference  fron) 
the  refolutioi)  of  tlie  Court  ii^  the  cafe  of  Rex  v.  Car/balton^ 
or  from  the  reafoning  upon  the  aft  itfelf  for  thcpurpofe 
of  fhewing  that  both  m  general,  a^  well  ^s  under  the 
^reement  with  hi$  landlord*  the  tenant  was  the  proper 
objeft  of  the  lapd-t^x  aft)  the  pauper,  the  tenant|  wa$ 
here  fo  rated  as  to  entitle  him  to  his  fettlement  in  Mare^ 

*  ■ 

don.  —  Bond,  on  the  fame  iide,  was  ftopped  by  the 
Court. — LaRi>  MANSfiELD.  'J'hequeftion  is,  \Vhetlicr 
the  landlord  or  tenant  is  the  perfon  charged  ?  The  afleiT- 
mentdoes  not  fay  who  is,  but  the  names  of  botli  landlord 
and  tenant  are  \)icdf  The  rate  alone  then  is  in  this  cafe 
no  charge  upoif  either.  Tjie  anfwer  tp  this  queftioa 
muft  therefore  be  gathered  from  other  circumftances, 
in  the  firft  place,  Who  ought  to  be  charged  ?  Undoubted- 
ly the  occupier  ought.  Thcl;}nd,  it  is  true,  is  the  debtor; 
but  the  rate  is  pointed  at  jthe  pccupier.     The  pariih  can- 

• 

{a)  Vide  the  cafe  <»f  Rex  v.  th^  |iim.     The    officer's    receiving  rhc 

Inhabitant!  of  St.   Jatnes  in    Bury  rate  of  the  tetiaiu  Axes  it,  ixf  tains 

SC;  Kdinuad\  poft.  <vA«/    ivat  aonkful  yp^f    tin    tmtry^ 

and  fliews  notice.     And  upon  tiiiy 

{h)    Ante,   pagp  251.   pi.  274.  principle  the  judgment  ^f  the  Court 

which  cafe  appears  not  to  be  diflin*  appears  to  have  gone  in  the  cafe  of 

gui(hable  from  the  prefenr  ;  for  ther^  Ilex  v,  x\v^  Inhabitants  of  £ndon, 

AsTnif,J^ir/^'(f,  with  the  concurrence  poft.  page  165,  pi.  28.C.     Kote  by 

pftl^  Court  fays,  theqyeftion  is  fingly,  Mr*  Calpecott* 
Whether  the  parl(b  have  taken  notice         (c)  Hilary,  21.    Geo.   3.    1781. 

pf  a  man  as  an  inhabiunt  f  and,  when  )Cald.  103.     :<nd  ante,  p^ge  256.  pi. 

ftof  t^l^c  his  rncneyi  they  muA  Knovi(  ^77. 

■^  not 
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^ot  tell  who  is  tlic  landlord,  or  who  has  a  rent-charge,       ^^^  v. 
It  is  upon  the  occupier  that  the  officer  of  Government    Mitch^^m. 
takes  his  remedy  ;    and  though  the  landlord  is  direfted 
to  allow  the  fum  levied  out  of  the  rent,  the  parifti  have 
nothing  to  do  with  tranfaftions  between  landlord  and 
tenant.     This  is  a  matter  between  them  ;  but,  for  the 
iake  of  the  public,  the  occupier,  the  oftenfiblc  perfon, 
is    to  be  coi^fidered  as  the  perfon  firil  Jiablc.     Tlie  next 
confideration  is.  What  does  the  aflcffment  profefs  to  be  ? 
It  profefies  to  bean  aflcffment  on  the  inhabitants  j  that  is^     ' 
X:he  occupiers  :  the  landlord  may  or  may  not  be  an  inba- 
fcitant,  the  tenant  mufl  be.     Then,  ^f  whom  is  it  de- 
XTianded?  Of  the  occupier.  Who  pays  it?  The  occupier. 
"Vi^c  may  therefore  fupply  from  the  circumftances  tliat 
'iVRrhich  is  omitted  in  the  rate  itfelf  j  and  intend  here,  that 
-^hich  was  exprefled  in  the  cafe  of  Rex  v.  Carjhalton  \ 
-^with  which  the  prefent  deciiion  does  not  interfere.— ^"^'^fP'S^HS* 
^WiLLEs,   Jujiice.    There  are  two   circlimftances  that  ^''  *^®' 
filler  this  cafe  from  that  of  Rex  v,  Carjhalton^  viz. 
-^ht  title  of  the  rate  and  the  manner  of  making  it ;  and    * 
^  «he  Court  were  there  of  opinion,  that  the  landlord  was 
^^hargcd  upon  the  face  of  it     Here,  where  the  cxpreffion 
#^  fliort,  and  we  cannot  from  the  inftrument  itfelf 
^Ilcfi  enough  to  found  our  judgment  upon,  collateral 
<^'rcumftances  point  out  the  tenant  as  the  perfon  meant  to 
^  charged. — Buller,  Juftia.     In  the  cafe  of  Rex  v. 
^orJhaUon^Hixt  Court  went  wholly  upon  the  word  **  rated/* 
^hich  followed  the    word    "  landlord"  in  the    fame 
^c^lumn.    The  great  doubt  here  has  arifen  from  tlM 
^^^tnmon  pfarafe,  that  the  land-tax  is  a  landlord's  tax ;  an^ 
^    between  landlord  and  tenant,  it  certainly  is  fo  ;  but 
j^ot  fo  as  to  the  parifh  and  the  public.     As  to  this  point* 
^^^n.  Palmer's  arguments  upon  the  feveral  claufcs  of 
^^c  aft  of  parliament  are  unanfwerable.     And  if  tlie 
*"*     ^int  were  othcrwife  doubtful,  I  tliink  tlie  title  of  tlic 
£,  which  is  on  the  ^'  inhabitants,"  would   decide* 
ndertliisftatute,  it  is  thevifible  owner  that  is  the  perfon 
be  looked  to.     It  is  therefore  here  equivalent  to  laying, 
^  tenant  rated," — Rule  abfolute,  order  of  feflions  qumbed, 
^-^d  order  of  two  juftices  affirmed. — Lord  Commis« 
^*oii£R  AsHHURST  was  abfent. 

279,  Rex  V.  aew  Magna,  Mch.  Term,  24-  Ge^.  3,  ^^^  ^^ 
^^^id.  365. — Two  juftices  by   an    order  remove  /o^bi  of  a  landlord,  sa 

^^rver^  Jtnni  Yi\^  wife,  and  their  five  children,  from  thQaMnnemoftha 
^^  •  poor*t  rate  Wis 

^*^  thus:  **  Otfuffier  of  the  late  Afr,  Kt^ptflty'%,  &f#.*'  The  piuper,  who  was  one  of 
2^l»eribiul  reprefentativti  of  Mr,  IVippefley^  and  received  from  the  tenant  \  third  of  the  rent 
^  ^  •wn  nght,  «nd  twice  paid  the  rate  thut  ^SSdBktk  to  the  overfeer,  doei  not  th^rebj  c^ 

^^dcmeot  \  (or  the  rate  \%  on  r^toecupUr^  and  the  paymint  b/  the  UitdlvJ^ 
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parlfh  of  Chew  Magna  in  the  county  of  Somerfet^  to  tbi 
SNA.  pafifh  of  t/^/fy  in  the  fame  county.     The  feflions  on 
appeal'  adjudged  the  fettlement  to  be  at  Chew  Magna^ 
qualhcd  the   order,  and  Hated   the  following  cafe: — 
That  the  pauper,  John  Carver y  being  fettled  at  Uhlej  abou^ 
the  year  17  70  came  into  theparifh  ofChewMagnoy  where 
he  married  one  Atme  Hippejley  :  the  faid  Jnne  H'lppefief^ 
mother  was  entitled  to  a  leafehold  edate,  confjfting  of 
three  acres  and  an  half  of  ground  in  the  faid  parim  of 
Chew  Magna  for  a  term  of  year$,  determinable  with  one 
life.     The   mother  died  inteftate  in  1775,  leaving  the 
pauper's  wife,  afo|i,  and  another  daughter  :  no  letters  rf 
admiriiftration  were  granted  of  the  mother's  cftate  :  the 
premifes  during  the  mother's  life  were  rented  by  Jam 
Harvey  at  a  rack-rent  of  4I,  los.  a-year  ;  and  after  her 
death  continued  fo  to  be :  that  after  the  faid  mother's 
death  the  pauper  received  a  third  part  of  the  rent  fr6m 
the  tenant :  foon  after  the  mother's  death  a  poor  rate 
was  made,  in  which  the  premifes  were  rated  in  thcf 
following  words  :   **  Occupier  of  late  Mrs,  Hippefli/^  ? 
♦*  3$.  2jd.  ;"  and  the  everjeer  applying  to  pauper,  he  pitid 
fucli  rate  twice:  at  this  time  the  pauper  reuded  in  the 
parifli  of  Chew  Magna ;  Harvey  continuing  in  the  occupa- 
tion of  the  premifes. — Franklin  ihewed  caufe  in  fupport 
of  the  order  of  feilions ;  and  admitted,  that  nowj  fince 
the  determination  of  the  cafe  of  Rex  v,  the  Inhaiitants  of 
(a)  Mich,        North  Curry  [a)^  he  could  not  maintain  that  the  pauper, 
42.  Geo.  3.      ^hQ  ^1,^  jiot  fole  next  of  kin,  had  without  admmiftra- 
CaidVitT.  VIZ  ^^^  acquired  a  fettlement  by   an  cftate  of  his   own. 
poft.  «•  Settle^  B^t  ^6  infifted*  though  the  pauper  was  not  ftriftly  the 
*♦  ment  by        occupier,  that  he  was  yet  fufficiently  fo  for  the  prefent* 
**  Eftate.*'        purpofe  :  that  he  was  not  only  interefted  generally  in  the 
amount  of  the  rate,  inafmuch  as  it  could  only  be  from 
a  correft  knowledge  of  the  outgoings  that  he  couM  bo 
enabled  to  form  a  juft  eftimate  of  his  property ;  but  muft, 
under  the  circuniftanccs  of  this  cafe,  be  taken  as  thereat 
occupier  :  that  it  would  be  too  much  to  fuppofe  almoft 
in  any  cafe  that  the  parifli,  by  whom  the  charge  is  made^ 
could  be  ignorant  of  the  pcrfon  upon  whom  tliey  made 
it  ;  but  that  in  the  prefent  they  by  making  the  demand 
had  afccrtained  it,  and  he  by  making  the  payment  upon 
fuch  demand  had  cftablilhed  it  beyond  all  controverfy, 
and  entitled  himfelf  to  the  benefits  to  be  derived  from  it  j 
and  that  in  the  cafe  o{  Rex  v,  the  Inhabi tarns  of  Staple* 
(h)  Mi^h,         '<?«  (^)»  a  refident  in  the  parifh,  though  not  the  real  occu- 
jo.  GC0..3.     .  pier,  having  Been  charged  as  occupier,  and  called  upon  by 
»7^9'  tlie  parifti,  and  having  paid,  was  holden  to  have  gained  a 

^■^^•^|^-^''ftttlement,  —  Lord  Mansfield    (Jhpp'mg   Gould)^ 

3urr.  5,0.649.  *i^' 
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To  be  fure,  if  the  fafts  were  otherwifc,  fo  alfo  would  be  R"  ^^ 
the  law.  The  whole  turns  upon  fuppofing  the  landlord  ^"»*Wa«iia. 
and  occupier  to  be  the  fame  thing  ;  which  they  arc  not, 
Notliing  1^  better  underftood  than  the  diftinftion  between 
them.  If  then  it  is  clear  that  no  fettlemcnt  has  been 
here  acquired  by  eftate,  it  is  equally  fo  that  none  has  by 
the  rate  s  which  is  upon  the  occupier. — Willes  and 
BuLLER,  Juftices^  concurring — Lord  Commissioner 
AsHHURsT  was  abfent — Rule  abfolutc,  order  of  two 
juftices  ai&rmcdy  and  order  of  feilions  quafhed* 

280.  Rex  V.  Endon,    Michaelmas   Term,     24.  Geo.  3.  f^l^^  "^^^ 
Cald,  374. — Two  juftices  by  an  order  remove  Thomas  SSm^introdla^ 
Z^owelt.,  Eflher  his  wife,  and  their  two  children,  from  the  upon  the  land, 
liamlet  oiTittefworth  in  the  parilh  of  Leek  in  the  county  tax  rate,  though 
€yfStaffordy  to  the  united  townihips  of  £«^^»,  Lon^ f dotty  ^^^^^^^'^^ 
-and  StanUy  in  the  fame  county.    The  feflions,  on  appeal,  ^^^^^J,^^^ 
cronfirm  the  order,  and  ftate  the  following  cafe  : — i  hat  hu  povwt"  and 
^omas  Lowell,  the  pauper,  being  legally  fettled  in  the  «  his  rcquca,  if 
wnfhip  of  EndorUf  m  the  parifh  of  Leek  jn  the  countyof  ">  *^con^»<*"t4 
affgrdy  rented  a  cottage  of  Lord  Macclesfield  at  Lady-day  "riflT^ini  **^ 
776,   in  die  hamlet  of  Ttttefworth,  at  the  rent  of  20s«  ^"  no*othw 
—year :    and  at  the  time  ot  taking  it  was  agreed  be-  perfon  on  die 
ccn  the  pauper  and  Lord  Macclesfield*^  agent,  that  the  «'©,  notwith- 
uper  Ihould  pay  the  land-tax  and  all  other  uxes  :  but  ?*'l^*"?  }^^ 

\'  %  t  «  •  madiara  had 

:  did  not  appear  that  this  agreement  was  at  any  time  ^^^^  prvtioua* 
mown  by  the  officers  of  Titiefworth :  that  the  pauper  en-  rated  j  for  tho 
^^red  zt  Lady-day  1776,  and  continued  in  poileffion  of  l«id-cax  «  a 
fccpremjfes  till  he  was  removed  in  December  laft  ;  and^**'  •  tenant^ 
"  uring  all  the  time  was  called  upon  by  the  pari/h-officers  f^*|f*^^?*'*' 
iTtttefworth  to  pay,  and  did  pay  the  land-tax  for  tbeoant  aftemndt 
lemifes  :  but  at  Michaelmas  1780,  being  ill  and  reduced^/,  he  thereby 
*^  circutnftanccs,  he  defired   the  pariih-officer  that  he  f»»o*  •  fc«le- 
^^ght  be  cxcufcd  ;  which  the  faid  pariih-officer  promifed  '"^'•. 
^c^ufc  his  endeavour  to  do  ;  and  he  never  paid  tlic  land-  ^^^^  "  '^^  ^ 
'^x  after  Lady-day  1781.     And  it  appears  from  the  rates  f^^^"*'*^°°  ^ 
^f  1781  and  1 782,  that  neither  the  pauper's  name,  or  that  The  aa  for  re* 
^fany  other  pcrfon  living  in  the  laid  premifes,  were  in-guJating  the 
fcrtcd  therein ;  or  that  Lord  Macclesfield  was  rated  for  the  "ght  of  voting 
feme,  though  the  pauper  continued!^  on  the  preroiies  tillf°"  "^*  "*  **• 
Dfcmi^Uft :  but  it  appears  that  fome  other  premifes  of  ^^f^jf^' 
Urd  Macclesfield* s,  in  the  occupation  of  G^^r^^  Gillmath  givn,  ptvtent 
^wrcinfertcd  in  the  aflelTments  of  178 1  and  1782,  iu  tliep«rinici  from 
fcllowing  manner,  which  were  not  inferted  in  any  of  the  ^*"8  UndJord* 
fttps  piTf^uccd  in  court  previous  tp  the  rate  of  1 70 1 :        J'  «ny  other  per*. 

Names 
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Kanics  of    . 

'   Nanesof 

Houfes  and  Laads 

Saint  aMU. 

ILmkmi* 

Froprietjrs. 
£•  of  Maccksjuid, 

Occupiers. 

• 

Getrge  GilvMH. 

ditto 
Houfe    Land 

005} 

The  pauper  lived  in  part  of  the  faid  cottage,  and  duri 
feme  of  the  time  let  the  remaining  part,  together  wi 
half  an  acre  of  land,  for  3I.  10s,  per  annum.  In  the  Ian 
tax  afleflhient  of  1776  and  I779>  Lord  Macclesfield'^ 
aflcflcd  f6r  the  faid  premifes.  In  the  year  1780,  the  foj 
pfthc  affeflhient  of  the  faid  premifes  was  as  tbllows : 


Naxaesof 
J^ioprietorf. 

f^ofMacfUsficld 


Names  of      IHouret  and  Lands.I   "Sums  aflcM, 
Occupiers.    I  I 

Tbom4s  LiTMclLl    Houfe    i-and.-  |       005^ 


The  only  rates  produced  were  thpfe  for  the  faid  ycj 
1776,  17791  1780,  1781,  and  1782.  The  faid  hamlet 
^ittefworth  oiaintain  their  poor  feparately ;  and  t 
united  townfhips  of  Endoriy  Longfdon^  and  Stanleyy  mai 
tain  their  poor  feparately  from  the  reft  of  the  parifli 
Leek, — Leycester  and  Plumer  fhewed  caufe  in  ft 
port  of  thefe  orders ;  and  it  was  infifted  by  Leycesti 
that  tliis  was  not  a  fuilicient  rating  for  the  purjpofc 

fiving  a  fettlement :  that  it  was  clear  from  the  words 
<0RD  Hardwick£»  in  the  cafe  of  The  King  v*  tbeini 
{^)Jk^n.%.C.bitants  of  Sarratt  [a),  that  the  charging  is  the  princi; 
74.  Ante,  page  thing  ;  and  the  rcafon  given  is,  that  it  may  be  tliat  i 
130,  pi.  458.  parilb  would  not  charge  the  pauper  for  fear  of  niaki 
him  a  parifhioner  :  ]that  it  is  eftablifhed  in  tlie  caie 
<*J  l"^'^!^^  ^^.  King  v:  the  Inhabitants  of  Carjhalton  (A),  that  the  i 
ri«niiwd'^in  fcrting  of  the  name  of  the  tenant  is  not  alone  fqfficie 
the  cafe  of  The  it  muft  be  inferred  for  the  purpofe  of  ratiivg  him ;  fo  tj 
King  V.St.  this  propofition  is  plain,  that  the  notoriety  ariiing  fn 
''^'li^r^d.'  the  tenant's  name  appearing  in  tlie  rate  is  not  fufiicu 
plgTii,  ^^  entitle  to  a  fettlement:  that,  if  it  were  otherwifc,  t 

Ante,  page  154.  demand  of  payment  by  the  parilh  might  be  ^c)  decn 
ph  175.  fufEcient  proof  of  a  pauper's  inhabitancy  bemg  knoi 

(f^  And  this  to  the  pariih  ;  but  that  dierc  m^ft  b^  a  confent  of  1 
piincipiedid  al-pariih  by  rating  to  chai|;e  themfelves  with  him;  a 
I?i^r.  '"'^^  tlierefore  in  The  King  v.  Sarratt,  the  charcing  is  faid 

the  deanon  of    •  t  t     •  \      t_    ^i.  •      •      1    1  •   ■       /«       1 

the  Court  in  Lo^D  Hardwxcke  to  be  the  prmcipal  thing,  for  tl 
The  King  v.  IS  the  ^/St  of  the  parifh)  and  cannot  be  that  ot  any  ioi 
Waifall,  Caid.  vijual  I  lliat  as  here  wow  conflat  upon  the  face  of  the  n 
pAgc  jjj.  Ante,  ^YiO  was  rated,  other  circuntftances  of  notoriety  were  r 
2^4!  ^^St'dvidg  ^*^^^^y  ^^  ^  reforted  to  for  the  purpofe  of  (hewing  w 
The  King  v.  was  ihtifuied  to  be  rated  :  that  there  were  collateral  c 
Chew  Magna,   cuml^ncc^  tlut  p9iute4  out  the  landlord  as  the  perf 

*ntc,page262,  '  tl, 
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ere  intended :  that  it  was  a  very  material  circumftancc       Rtx  v, 
iat  the  pauper,  though  his  name  bad  indeed  once  been      Bhpok. 
itroduced  upon  the  rate,  liad  nes'er  at  any  time  been 
Qud :  that,  on  the  contrary,  the  landlord  was  fhewn  to 
ave  been  charged  upon  the  rate  in  the  year  1776  an4 
779 ;  and  that  it  muft  be  prefiimed,  though  the  evidence 
kas  not  produced,  tliat  he  had  alfo  been  rated  in  tlie  in* 
ermediate  years  :  that  under  fuch  ciri^ymftanccs  a  jury 
vould  not  neiitate  in  finding  this  fa£t  with  the  landlord; 
md  tliat  the  court  below  had  fo  found  it :    th^t  the  time 
ilfo  at  which  tlie  tenant's  name  was  inferted  in  the  rate 
icferved  confidcraiion :  that  it  wa5  in  the  year  1780,  the 
time  when  an  aft  paflcd  {a)  for  regulating  the  right  pf  («)  *o.  Ceo.  3, 
voting  at  county  ele£tions ;  which  aft  direfts  the  very  ^'  '7*  ^'  *9* 
form  of  affelTmcnt  here  ufcd  for  the  land-tax  rate  :  tha^t  it 
niuft  therefore  be  prefun^ed,  that  the  tenant's  name  ws|S 
QQw  introduced  for  the  firft  time  merely  in  compliance 
with  the  requii^tions  of  the  aft,  and  not  with  any  view 
of  making    any    alteration  in  the  perfon    charged.-n 
WiLLBs,  Jujlice.     It  is  true   that  the  aftpalled  iti  178O1 
but  it  was  not  to  be  in  force  till  y<7«2^tfr^  I78i.-^L£Y- 
CESTER.     Though  it  was  not  to  take  efieft  till  then,  it 
wasyetpublip,  generally  underftpod,  ^ad  probably  afted 
ppon:    that  the  cafe  of  The  King  v.  the  Inhabitants  of 
mcbam  {t)  could  by  np  me^ns  govern  the  prefent:  that  (*)  Eiilir, 
there  were  noi^e  of  the  ynany  weighty  circuraflances  that  ciS^^iie^'l' 
indicated  an  ifitention  in  the  prefect  c^fe  of  noting  the  and  u^pife  * 
landlord  to  be  found  there :  that  in  thefe  fort  of  cales  it  S584  pL  s;!* 
IsaUttJc  that  is  fufficient  to  turn  the  fcale ;  and  that  4 
Material  circumiUnce  in  favour  of  the  tenant  in  that 
ofe  did  not  axift  here  ;    i.  e.  the  prefumption  that  arofe 
(and  was  indeed  confidercd  as  deciiive)  from  the  title  of 
the  rate  ;  ^nd  that  that  being  upon  inhabitants^  the  word 
uigbitant  un^ef  that  flatute   imported    occupier  (tf),— *>  (0  It  did  nof 
PtUMKR  alfo  infifted,  that  as  by  tlie  llatute  <:ited  it  is  *pp"'  '^.^'^ 
Qowiio  longer  in  the  power  of  parifti^olSccrs  to  exercife  JhiJra^^ 
anj  difcretion,  atid  to  omit  the  names  of  any  occupier  in 
4k;  rate,  this  confidex:ation  i^ifed  the  fubjeft  of  the  pre- 
fcnt  Qooui^  i|ito  a  matter  of  great  public  importance  : 
tbat  if  tnc  Q^m^  of  every  occupier,  however  fniall,  witli- 
gat  Iieieg charged,  or  m(;ant  to  be  charged,  but  in  oppo- 
baon  both  to  the  dutv  and  inclination  of  th^  parifli- 
pftcer,  mufl  be  entered  upon  the  rate,  and  when  entered, 
9»i^  on  payment  be  adjudged  to  give  a  fettlement,  the 
bwi^feujeiiietily  would  be  overturned :  that  the  ilatute, 
vhicb/rnafts  th<^t  no  perfon  renting  lefs  than  ten  pounds 
1-year  ibaU  acquirjC  a  fettlement,  would  be  altogetbe? 
Q^f»i94  f  ;t^t  U^c  9Qnfeqvu;ftcci?  WQVJd  be  the  moft  mif- 

SbipV9v« 
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Rut  V.  '    chievons  and  oppreflivc:  that  there  would  bcanimmc- 
^N  won,       jjjj^jj  j^j^j  univcrlal  removal  of  all  perfons  coming  tofcttlc 
in  fniail  tenements :  that  it  had  been  univcrfally  undcr- 
ftood,  that  there  were  I'carcc  any  means  by  which  afettle- 
ment  could  be  acquired  by  a  man's  own  a£l,  unlcfs  with 
the  confcnt  and  judgment  of  the  parifli-officcrs,  founded 
\ipon  the  ability  of  the  party,  or  his  having  or  holding 
property  to  a  certain  amount,  or  in  fome  w&y  conferring 
ionic  benefit :  that  here,  on  the  contrary,  tlicrc  needed 
not  any  fuch  credit  or  property  ;  no  confent,  for  the 
rating  was  not  voluntary  ;  no  choice  or  exercifc  of  judg- 
ment, for  it  was  not  ncceflary  to  be  ele<5led  to  anyofficei 
and  that  from  the  land-tax  payments  no  benefit  was  de- 
rived to  the  parifli  ;  and  that  it  would  be  not  a  litdeet- 
traordinary  if  fuch  confcquences  were  to  arife  from  an 
zd  pafied  without  having  the  poor  lav^s  in  the  fmalleil 
degree  in  contemplation,  but  with  a  view  and  parpofe 
totally  foreign  and  unconncfted  with  them :    that  if> 
upon  the  principle  of  notice,  a  payment  without  rating 
could  be  holdcn  fufficient,  what  ihould  prevent  jwrolc 
•  evidence  that  a  man  was  known  to  a  parifli  from  giving 
him  a  fettlemcnt  r  but  that  the  intention  of  the  parift, 
and  not  any  notice  aftual  or  conftruftivc,  was  the  prin- 
cipal ground  upon  which  the  Court  decided  ibe  Ki^v* 
'    MiUham^  and  the  true  ground:  that  the  whole  hiftonr 
of  this  tranfadlion  manifeftly  fliewed,that  it  was  thcland- 
Jord  who  was  intended  to  be  rated  ;  but  that  it  was  in- 
conceivable, that  it  could  have  been  the  intention  of  the 
parifli  to  rate,   and  by  rating  to  incorporate  as  a  pa- 
rifliioner,  a  man   who  acknowledged  his  wretchcdncfs 
and  inability  to  fupport  his  independence. — Wilsckt, 
Jujiicc,  in  fupport  of  the  rule  toquafii  tlicfe  orders,  was 
jh'ppedhy  Lord  Mansfield.     The  queftion  is,  Who 
is  rated  ?  It  is  a  qucHion  of  faft.     Here  is  no  title  to  the 
rate ;  and  upon  the  face  of  the  rate  it  (lands  indifferent 
What  then  are  the  circumftanccs  r  In  the  firft  place,  the 
paiifli-officcrs  have  applied  to  the  tenant,  and  he  has  paid* 
He  afterwards,  in  confcqucncc  of  his  poverty,  applies  to 
tlicm  to  be  exempted  from  payment  in  future:  this  is 
complied  with.     And  what  follows  ?  They  never  charge 
any  oody  elfc  :  they  tliercforc  thought  the  tenant  ought 
to  pay  or  nobody  :  and  this  is  decifive,  that  the  landlord     | 
w:»s  never  intended  to  be  rated.     No  inconvenience*     ! 
nce^l  be  incurred  from  tlie  provifions  of' the  late  aft  ot     ' 
parliamciu :  it  dots  pot  prevent  the  pariih  from  rating 
anybodv  by  name,  as  was  done  in  the  cafe  of  The  King  ^* 
Cor /halt  o't :  tiiey  may  ftiii  declare  their  intention  to  rat^ 
ti.e  landlord. — Vv'illes  and  Buf.i.ER,  JpJnaSj  concor*^ 
rin^,  Loud  Commissioner  Ashhvrst  was  abfcnt,-"-^ 
Pvu!c::bfolutc,  and  both  orders  quulhed. 
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Rex  V.  St.  Lawrence^  Mlcb*  Term^   25.   Gfo:  ^.TUl^itax  Is 
79. — Two  juftices  by  an  order  remove  Charles \^^,\y^ * 
/,  Sujan  his  wife,  and  tlicir  three  children,  from  the  anTthTpubttoi 
of  Eaftmeon  in  the  county  of  Southampfcn  to  the  and  confc- 
of  St.  Lawrerue  in  the  city  of  fVinchefter  in  the  queiitiy,  whcr* 
)unty.     The  feliions  on  appeal  confirm  tlic  order,  •'^  *^c  ^'''- 
tc  the  following  cafe :— 1  hat  the  pauper  CharUs  ^J^J^^^ 
i  his  wife  and  three  children  refided  in  the  pjiriih  ipp^r  upon  the 
rsficld  in  the  county  of  Southampton  under  s^  ctrti-  race,  it  itffiwm 
rom  the  parifh  of  St.  £awrence  fFifichefter  in  the  A»**«  •  rmit^  ' 
>unty,  for  fome  time  previous  to  the  year  1 780 :  ^^  ^ '*■••*' 

removed  before  the  making  of  tlie  aileUment  after 
ned  with  his  faid  wife  and  family  into  the  tything 
meon  in  the  parifh  of  Eaftmeon  in  the  fame  county  % 
cupied  a  houfe  there  till  the  eighth  day  of  May 
e  day  of  making  the  order  of  removal :  that  IVU^ 
'ark  was  the  proprietor  of  the  faid  houfe:  that  on 
idayof  7«w  1783  a  land-tax  afleffment  for  the 
I  of  Eq/tmeon  in  the  parifh  of  Eaftmeon  was  made 
following  form  :  that  the  title  of  it  was  as  follows : 
nty  of  Southampton  to  wit :  For  the  tything  of 
meon  m  tke  faid  county ;  an  aflclTment  made  in 
uance  of  an  aA  of  parliament  pafled  in  tlie  23d 

of  bis  prcfent  majefly's  reign,  for  granting  an 
to  his  majefly  by  a  land-tax,  to  be  raifcd  in  Creat 
'am  for  the  fer\uce  of  the  year  1783  :** 


tals. 


Names  of  Propri. 
ecors. 


Names  of  Occu- 
piers. 


Samt  aflefled. 


Mr.  ^'i/;   Clark 


Charki  Seuiiard, 


£.    id. 

040} 


le  pauper,  Charles  ScuUard^  after  this  rate  paid  tho 
•mentioned  Jofeph  Ten  ell  (who  called  at  tlie  pau- 
aid  houfe  with  the  faid  alfcfTment)  two  fhillingsi 
i  )>alfpenny,  being  for  one  half-year  of  the  faid 
lent;  and  the  faid  Jojeph  Terrell  gave  him  a  receipt 
:  fame  in  the  words  and  figures  following : 

}iiober  20th,  1783.  Received  of  Mr.  Charles  Scul- 
'2s.  and  t«  for  half  a  year's  land-tax  for  Mr.  Clark's 
ife,  due  at  Aftchaelmas  lall  pafl, 

O     2     0  i  per  Jofeph  Terrell,  AfTefTor :" 

he  parifh  of  Eaftmeon  confifls  of  fcven  tythings, 
ich  the  tything  of  Eaftmeon  is  one  \   which  feveral 

tythings 
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Rtx  V.      tythings  are  feparately  aiTc^d  to  the  land-tax :  that  f!>6 
St.  Law-       f^jj  Jofeph  Terrell  was  coUcftor  of,  as  well  as  aflMbr  to, 
*^^^^*,^'''"  the  land-tax.— Be  ARCROFT  and  Marshall  Ihcwcdaufe 
in  fupport  of  thefe  orders ;  and  Bearcroft  infifiedi  a$ 
(«)  M.  24  o.  it  had  Deen  decided  in  the  cafe  of  [a)  Rex  v.  InbaHum 
3. 17S3.  Antt,  tfHendony  Longfdorij  and  Stanley^  that  Who  is  the  pcrfott 
p.  165, pi.  iSo.  y^^  p  jj  alwavs  a  qucftion  of  faft :  the. landlord  m  dus 
cafe  was  plainly  that  perfon:  that  the  faft  bad  beenfi) 
{h)  Stat.  10.     found  by  the  court  below  :  that  the  late  aA  (£}  baling 
«.  J.  •.  17*      prefcribed  the  form  of  the  rate  here  ufed,  and  allodiicfi- 
cd  that  the  landlord  Ihould  be  rated,  it  muft  be  taken, 
that  he,  out  of  the  iiTues  of  whofe  hands  liiis  chai]ge  is  to 
be  deduced,  was  the  perfon  meant  to  be  charged:  and 
that,  as  the  receipt  was  given  for  Mr.  ClarVt  3ie  land- 
lord's houfe,  this  prefumption  could  not  be  repelled  faf 
the  fingle  circumftance  of  the  receipt  having  been  pven 
to  the  tenant. — Marshall  alfo  infifted,  that,  as  lnd^ 
pendent  of  the  receipt  it  was  upon  the  face  of  the  rate 
equivocal  who  was  rated,  cxtriniic  circumftances  muft 
be  reforted  to  as  a  guide :   that,  unlefs  it  can  be  (hews 
that  a  pauper's  name,  had  been  inferred  there  for  thcpur- 
pofe  of  rating  him,  it  is  not  enough  that  it  appears  theit: 
(()  17.  Geo.  3.  that  upon  a  general  view  of  the  land-tax  a£c  {c)  it^ffluft- 
^'  J*  he  coniidered,  as  it  has  been  univerfally  denominated,  a 

landlord's  tax  :    that  in  general  the  charge  is,  in  con- 
formity with  this  opinion,  made  upon  the  landlord: 
that,  whatever  private  contrafts  mav  fubfifi,  and  what 
hand  foever  depolits  the  money,  it  is  he  who  ultimately 
and  fubllaiitiaily  always  anfwers  the  demand  to  the  pn^ 
lir :  that  in  every  claufc  and  paflage  of  the  aft  in  which 
he  is  charged  with  any  other,  he  h  charged  in  thefirftii^' 
Jiance  \  and  is  manifeitly  the  objcft  of  taxation :  that  it 
is  the  land  itfelf  upon  which,  in  f.  4.    (the  claufc  which 
creates  tlie  charge)  the  burthen  is  thrown :   that  it  is  ifl 
rcfptft  of  his  intereft  in  the  land  only,  that  Sinj  perhB 
whatfoever  is  charged  :  that  if  it  be  faid,  that  tlic  pcrlon 
on  whom  the  claufe  creating  this  charge  throws  it,  is  the 
perfon    "  having  or  holding"    the  land ;    I  then  afti 
Whom  can  this  mean  ? — :  that  there  can  be  naanfwcr  to 
tliis  inquiry  at  once  fo  authoritative,  or  more  dembn- 
llrative,  than  that  which  the  Lcgiflature  themfelves  in  £9- 
(tiie  next  that  touches  this  part  of  tlie  fubjeft)  have  riv- 
en :  that  in  tliis  claufe  they  direft  the  courfe  to  be  tSitti 
by  the  tolleftors  in  making  this  demand :  of  whom  then 
are  they  to  demand  it  ?    in  the  firft  place,  *'  of  the  parties 
•'  themfelves^  if  they  can  be  found,  or  elfe*— at  their  lafl 
**  abocte,  or— upon  the  premifes  charged  :'*  that  it  it  evi- 
dent from  hence,  that  tlie  onlypo-fam  that  tould  poffiblj 

b< 
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^  meant  in  f.  4.  by  the  defcriptidti  of  *•  having  or  hold*      Rt«  ♦. 

*  ing**  muft  be  thofe  who  arc  defcribed  in  this  claufe  as  ***■•  I-*^- 
be  parties  tbmfelves :  that  from  the  obvious  unanfwerablc  **|[|!^g^'** 
ienfe  of  the  context  there  could  be  no  other  defcriptionr 

>f  pcribns  than  the  owners  or  proprietors ;  for  the  coilec- 
!or  is  required  to  make  the  demand  next  **  at  their  hji 

*  abode ;"  1.  e.  the  laft  abode  of  the  parties  tbemf elves  ; 
low,  if  the  tenant  cannot  poffibly  be  pointed  at  under 
this  defcription  of  his  place  of  rcfidence,  it  is  not  he  who 
^  the  party  himfelf\  nor  can  he  be  the  perfon  defcribed  as 

*  having  or  Holding"  in  f.  4. :   that  it  is  abfoiutely  im- 
)oflible  that  the  tenant  cian  be  the  perfon  aimed  at  here ; 
br  he  can  only  abide  upon  the  premifes  charged .    he 
tan  have  no  other  abode ;  but  the  landlord  has  no  necef- 
Suy  Ideal  reiidence ;    lie  cannot  be  confined  to  his  dc- 
nefne,  but  may  remove  and  (hift  from  place  to  place; 
tkis  UJi  abode  is  therefore  uncertain ;  and  confequently 
that  It  is  nianifeft)  that  the  perfons  having  or  holding, 
the  parties  themfelves,  and  the  place  of  abode,  can  be  no 
other  than  the  landlord*^^  and  that  of  the  landl§rd:   that 
it  appears,  that  the  only  perfon  of  whom*  there  is  an  ex- 
frrfs  defignation,  is  the  perfon  of  the  owner  or  landlord  : 
that  this  perfon  is  alfo  firfl:  pointed  out  to  the  coUedor 
as  die  objeft  of  taxation ;    and  alfo,  that  this  perfon's 
place  is  the  firft  place  to  which  his  attention  is  direfted  : 
duit  then  the  lau  remedy,  without  any  previous  mention 
Or  reference  to  the  perfon  of  the  tenant,  is  given  ^*  upon 
"  the  premifes  charged :"   that,  as  fomehow  and  fome- 
whcre  a  refppnfibility  ought  to  be  infured  to  the  public, 
*nd  as  the  landlord's  refidence  could  not  be  afcertained, 
i'J  difficulties  or  delays  might  arife  there,  the  public  of- 
fer is  therefore  licenfed  to  enter  *'  upon  the  premifes  :|* 
ftat  it  (eemed  to  be  a  moft  reafonable  intendment^  that 
^  perfon  who  is  to  pay  is  the  perfon  upon  whom  the 
Phaige  is  prima  facie  to  be  taken  to  lie  ;    and  that  here, 
^  only  upon  the  general  principle,  but  upon  the  letter 
*lfo,  die  tenant's  ad  is  plainly  vicarious  ;   it  is  not  the 
teumt  who  is  rated;  he  is  only  the  perfon  authorifed  by 

ftc  aft  {ti)  to  pay  the  fums  rated:    that   in  the  cafe  of  (*)E.  13.0.5. 
iftr  V.  the  Inhabitants  of  Mitcham  (b)^  it  had  been  argued  «73«  Antc,pag« 
frwn  f.  64,  which  refers  to  the  double  tax  impofed  in  a  *5*»  P'*  *78- 
^Hmer  claufe,  f.  60.  upon  Roman  Catholics,  that  as^  by 
ci^prels  words,,  the  landlord  only  was  fubjefted  to  the 

(•)  The  words  of  the  aft  are,  «  out  of  the  rent;  and  the  Iradlordt , 

^'^ttMAta  of  all  houfes  I^nds,  '^  both  mediate  and  aromcdiate,  are 

?  «d  teooneDts,  which  (haU  be  rat-  *'  required  to  allow  fuch  deiudions*** 

'c*^  ire  rtquifDd  and  authorifed  to  §.  17. 
"pt|  the  fans  f«ted|  aoddcdua  it 

charge 
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Rixo.      charge  and  payment,  and  thtf  tenant  was  expreflly  d!('« 
St.  Law-      charged,  it  was  manifcll  that  in  the  contemplation  of  the 
••MTM.*""  Lcgiflature  the  tenant  muft  in  alt  other  cafes  have  beta 
otherwife  at  Icaft  equally  liable  to  both;    but  that  this 
daufe  afforded  no  fuch  conclufion :    that  wttliout  it  in- 
deed, the  premifes  here,  as  in  all  other  cafc8«.iAighthave 
been  reforted  to ;    and  that  the  particular  and  obviooi 
view  of  the  Legiflature  was,  to  prevent  the  Roman  Ca- 
tholic landlord  from  evading  the  proper  payment  hjeti* 
lufion  with  his  tenant;  through  whofe  means  it  m^ 
have  been  contrived,  tliat  no  more  than  the  fiigli  tu 
ihould  be  received  by  the  public :   that  vpon  the  whob 
view  of  the  liibjeft  this  was  therefore  clearly  a  landlordy 
and  not  a  tenant's  tax :   tliat  f.  39.  provides,  ^*  that  if 
*'  lands,  &c.  Ihall  be  unoccupied[,'and  no  diftrefs  canbtf 
^'  found  on  the  fame,  the  colledors,  &c.  may  at  anj 
**  time  after  diftrain  :"  that  under  thefe  circumftances  it 
is  impofliblc  that  any  tenant  could  be  rated :    that  a  kt- 
tlement  can  only  be  gained  by  a  rating  as  well  as  a  pay- 
[a)  Rex  V.  the  ing  ;    and  that  it  has  been  holden  (a)  that  the  chargir^ 
Inhabiuncsof   Js  the  principal  thing  :  that  it  could  not  poffibly,  there- 
Sarwtt.    Burr,  f^^^  j^  meant  as  a  tax  upon  him  who  could  not  poffibiy 
Aneej^pageito,^  charged  or  rated  j  but  upon  him  only,  for  ana  on  be- 
pi  258.  half,  or  in  lieu  of  whom,  in  every  cafe,  the  payment  mnft    | 

{i)  20.  Geo.  3.  ^^  made :  that  to  conlider  this  cafe  upon  the  lztcfi)9&t    - 
c.  27.  though  that  aA  had  been  framed  with  a  totally  difitrent 

aim,  he  contended,  that  the  aileilbrs  could  not  vary  tbe 
^rm  of  aireifments  from  that  which  is  dircfted  in  1. 3-? 
that  to  enter  into  this  queftion  was,  he  conceived,  of^ 
to  him  ;  for  that  the  cale  of  Rex  v.  the  Lihabitantt  oftn* 
(r)  Antd,  page  don^  LBngfdw^  and  Stanley  (r),  could  not  have  been  decided 
265,  pi.  280.  ijpon  this  aft,  as  the  rating  then  in  cjueftion  was  previoM 
to  the  time  at  which  this  aft  came  into  operation :  that 
explanatory  memorandums,  notes  pointing  out  who  was 
intended  to  be  rated,  would  be  dangerous,  and  defeat  what 
was  really  the  aim  of  that  aft  :  that  by  f.  4.  a  penalty  of 
5L  is  incurred  by  the  coUcftor  if  he  alters  or  deiaces ;  ana 
therefore  no  note  annexed  ought  to  be  regarded :  that  by 
£  13.  the. duplicates  are  made  legal  evidence  ;  can  tfaef 
tlien  be  altereJ  by  a  parilh-officer  ? — Loud  MansfiiI'D* 
But  this  is  after  they  have  been  returned  to  the  comiDif' 
iioners  or  the  clerk  of  the  peace.* — Bullbr,  Jufiit^ 
And  fo  is  the  penalty,  after  they  have  been  affixedt  to  tbo 
church-door,  and  after  appeal  had,  and  the  duplicate 
amended  :  but  the  note  fliould  be  made  before  they  arc 
affixed  to  the  church-door,  or  at  leaft  before  the  amended 
duplicate  is  returned  to  the  aflclfors. — Marshall.  A^ 
any  rate  an  aft  drawn  for  the  fole  purppfe  of  regulating 
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votes  of  freeholders  at  a  county  elcftion,  ought  i>ot       Rixv. 
be  permitted  cither  to  explain  or  vary,  or  in  any  way   *''•  ^^^ 
'&  the  rights  of  a  different  clafs  of  perfons,.in  the  ad-   *«»"«»!** 
iment  of  their  refpeftive  intereds  upon  a  fubjed  mat- 
quite  foreign  to  its  obje£l  and  pro  viiions. — Burroughs 
Uxpport  of  the  rule  to  quafli  thefe  orders,  infilled,  that^ 
etiier  this  were  confidered  as  a  queilTon  of  law  or  of 
b,  the  tenant  was  the  perfon  rated :  that,  confidering  it 
3n  the  face  of  the  rate  as  a  oueiliou  of  biw,  the  land- 
.  ^was  exprefsly  adjudged  in  Rex  v.  Afitcham  (a)  to  be  a  («)  Ante,  pa^t 
ant's  tax:   and  that  as  here  the  names  both  of  the  2  5^«pl«  t?^ 
>prietor  and  tenant  appeared  upon  the  rate,  it  was  a 
ar  legal  inference,  that  the  tax  was  impofed  on  him 
lo  was  the  proper  objc£t  of  it :   that,  taking  it  in  th« 
ler  view  as  a  queftion  of  fad,  the  circumflance  of  the 
lienor's  calling  at  the  pauper's  houfc  for  the  money, 
the  payment  by  the  pauper,  and  of  the  receipt  given 
r  the  coUeftor,  were  enough  alfo  in  this  point  of  view 
remove  all  difficulty  and  doubt ;   and  that  the  words 
I  the  receipt,  **  for  Mr.  Clark*s  houfe,"  were  no  more 
lan  a  defcription  of  the  fubjeft  matter  of  the  charge,  the 
ling  for  whicli  the  pauper  paid. — Buller,  Ju/itce. 
!'ou  need  not  go  any  farther. — Lord  Mansfield.     It 
as  been  decided  over  and  over  again  that  the  occupier 
luft  be  prefumed  to  be  rated,  againil  whom  tlie  firft  re- 
nedy  lies  as  between  him  and  the  public.     Here  his  Dame 
I  in  the  rate,  and  the  officer  receives  of  him.     There  is 
lot  a  tittle  to  ihew  that  the  parifh  meant  to  rate  the  land- 
ord.      The  receipt  only  dcfcribes  tlie  premifes  upon 
thich  the  afTeflinent  was  made. — Buller,  Jujtlce.    It 
TO  exprefsly  determined  in  Rex  v.  Mitcham^  that  the 
and-tax  is  prima  facie  a  tenant's  tax.     Why  ?   Becaufe 
UI  the  remedies  are  againft  him ;    and,  without  fome 
(ttvr  ingredients  in  tlie  cafe,  the  point  ought  not  to  have 
been  ftirred  again.     It  was  not  faid  there,  tliat  you  might 
Qot  rate  the  hndlord.     You  may.    It  is  fo  holden  in 
^v.  Endon^Long/don^  and  Stanley  {b) ;  and  Lord  Mans-  ,^^  Ante,M«c 
Hild  &id  there,  tliat  '*  it  is  a  queftion  of  faft,  whether  ^5^  pj.  ^j^. 
**  landlord  or  tenant  is  rated ;    and  the  feilions  (hould 
•  ftate  it :  if  they  do  not,  the  Court  muft  colleft  it  from 
**  the  circumftances  that  appear  to  them ;  and,  if  nothing . 
^  appear  to  the  contrary,  the  occupier  mufl  be  prefumed 
**  to  be  the  perfon." — Willes  and  Ashhurst,  Jufticei^ 
^vnt-afaieQt« — Rule  abfolute,  and  both  orders  quafhed. 
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But  though  the 
land  tax  is  a 
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282-  Rex  V,  St.  yames^  Bury  St.  Edmunds^ Ml cb.Ttmy 
25.  Geo,  3.  Cald.  385. —  Two  juftices  by  an  order  reintOTe 
Samuel Crojs  Purk's  and  Sariib  his  wife  from  the  jparifll  of 
St.  James  in  the  borough  of  Bury  St,  Edmunds  in  the 
county  of  Suffoik  to  the  parifli  of  Hopton  in  the  lame 
county.    The  fcllions  ou  appeal  adjudged  tlie  fettlemcnt 
to  be  in  the  parifh  of  St.  James ^  qualhed  the  order,  aod 
flated  the  following  cafe  : — That  the  fettlement  of  die 
pauper  at  Hopton  under  an  hiring  and  fervice  for  a  year 
was  admitted :   that  the  pauper,  after  the  fettlemcnt  fo 
obtained,  became  an  inhabitant  and  occupier  of  a  tew- 
iVicnt  belonging  to  Jojhua  Grigby^  Efq;  in  the  parifli  of 
St.  James  in  the  town  of  Bury  at  the  yearly  rent  of  5L 
and  had,  during  his  lefidence  there,  paid  the  laiid-tu 
there  when  demanded  of  him  by  the  officer :    that  the 
rate  was  thereupon  produced  by  the  parifh  of  St.  James; 
tlie  title  of  which  is  as  followeth:  ''  Borough  of  Bury 
St.  Edmunds  in  the  county  of  Suffolk ^  for  the  parilhof 
St.  Jumes  in  the  faid  borough.    An  aflcffincnt  made  in 
purfuancc  of  an  a£t  of  parliament  pafied  in  the  23d  year 
*•  of  his  majefty's  reign,  for  granting  an  aid  to  his  ma- 
"  jefty  by  a  land-tax  to  be  raifed  in  Great  Britain  fot 
*'  the  fervice  of  the  year  1783,"  arid  tfiade  in  the  fol- 
lowing manner : 


«i 


«c 


<i 


Nannes  of  Pro- 
prietors. 


N.  of  Occupiers, 
Ea(^gate  Street. 


— -i 


What  aflciTcd  and 
where  fituate. 


Sums    I  Afleilei 


Js/hua  Gtigly, 
Efq. 


Stimua  Pur  kit. 


Tenant, 


£400 


iCo40 


i 
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All  the  other  afTcfTmcnts  are  made  in  like  manner;  an3  ' 
it  was  likcwife  proved  that  the  collcftors,  who  arc.pa- 
rifhioners,  did  demand  the  faid  tax  fo  aflefled  of  die  pau- 
per, who  paid  the  Ihmc,  and  they  gave  him  a  receipt  fn 
the  ufual  printed  form  for  it,  in  the  words  following} 
to  wit :  "  1  he  25th  day  of  December  1783,  kcceivcdof 
**  jVfr.  Sarruel  Purkis  the  .fum  of  4s.  fo  much  being  if' 
*^/e/Jtd  on  the  landlord  for  the  third  quarterly  payment, 
**  purfuant  to  an  aft  of  parliament  for  granting  an  aid  to 
.*'  his  majefty  by  a  land-tax  to  be  raifed  in  Great  Britii* 
**  for  the  fervice  of  the  year  1783.     By  John  Lawreniit 
.  **  coUcftor."     Whereupon  this  court  doth  adjudge,  that 
the  pauper,  Samuel  Cro/s  Purki^^  by  the  above  rating  and 
payment,  has  acquired  a  fettlement  in  St.  Jam^s,Rfort{9Ai' 
"— MiNOAY  fhewcd  caufe  in  fupport  of  the  order  of  fef- 
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,  andinfiffed,  that  the  fcflions,  by  determining  tliie      Rmv. 
ment  of  the  pa:upcr  to  be  at  St.  Jamcs^^^  had  drawn   St.  jAxm, 
conclafion,  that  the  tenant  was  rated  and  not  the  ^^^  ^"^.^ 
ord-:  that  it  was  this  inftant  decided,  that  rating  was  ■ 
jftion  of  faft ;  and  that  where  both  landlord's  and 
It's  names  appeared  upon  the  rate,  it  was  the  pro- 
:  of  the  ferfions  to  find  this  faft  of,  Who  was  ra- 
[a)  :   that  it  was  fettled  that  the  land-tax  was  a  te-  («)  J^ex  ♦.  In- 
's  tax  (^) ;  that  therefore  at  the  time  the  rate  Was  made  lJ^*^""  ^^  ^^ 
enant  was  the  perfon  rated  :  that  this  could  not  be  vv,n^eiter. 
ted  or  varied  by  what  happened  afterWards  between  Anre, page '269. 
olledor  and  the  pauper:  that  the  rate  is  the  lah-pi.  2S1. 
e  of  the  aflcffor ;  the  receipt  is  only  the  aft  of  thc*^^  ^''^^  Rex  v. 
aor :  that  this  fubfequcnt  tranfaaion  ought  not  to  ^^'^^^"^  j*;  7^*" 
gc  the  nature  of  the  faa  as  evidenced  by  the  raoft  ^3^.  ^ 
cntic  inftrument  that  the  law  knows  upon  that  fub-  ,, 
:  that  if  the  receipt  Ihall  be  permitted  to  aflfea  the  ^A  ^^g^f* 
it  will  put  every  fettlement  under  a  rate  in  the 
;rof  the  colleftor :  that  receipts  were  on  thefc  occa- 
1  frecjuently  given  to  ignorant  men  :  that  to  counte- 
:e  this  would  open  a  door  to  great  frauds :  that  the 
itfclf  was  the  only  fafe  guide  :  fuppofe  the  rate  had 
one  thing  and  the  receipt  another  ?  that  the  rate  was 
e  at  the  time  and  made  firft,  and  was  therefore  upon 
y  principle  intitled  to  a  preference:  that  the  tenant 
fuDJcacd  to  all  the  inconveniences  of  being  rated, 
upon  what  principle  was  he  to  be  deprived  of  the 
fits  ?  tliat  the  colleaor  was  not  warranted  by  the 
in  giving  fuch  a  receipt,  and  that  upon  that  ground 
feffions  might  have  decided  as  they  did  upon  it.— 
viR,  W.  and  Le  Blanc,  in  fupport  of  the  rule  to 
h  the  order  of  feflions,  infifled,  that  this  was  the 
rfe  of  all  the  former  cafes,  for  that  here  it  appeared 
the  landlord  wa3  rated  and  not  the  tenant :  that  it 
true  that  the  rate  itfclf  vvas  doubtful  on  the  face  of* 
md  that,  if  any  principle  was  to  be  deduced  from  ' 

cafes  generally  cited  upon  the  fubjea,  it  was,  that, 
Tc  it  was  left  uncertain  upon  the  face  of  the  rate  who 
rated,  this  might  be  explained  by  cxtrinfic  circum- 
ces :  that  the  receipt  did  here  explain  the  doubt,  and 
vtd  that  it  was  the  landlord  who  was  meant  to  be  af- 
d :  that  in  faa  here  is  neither  a  rating  or  payment  by 
tenant :  that  if  the  tenant  is  afleflcd  he  certainly  did 
pay,  for  the  receipt  cxprefles  that  tl^c  landlord  paid  ; 
no  pauper  can  gain  a  fettlement  without  paying  as 
'as  being  rated  :  that  if  the  Court,  confidering  it  as 
teftlon  of  faa  upon  which  the  feflions  only  could 
ierfy  dtcide,  ^fe  of  opiiiiori,  that  no  d^ciiron  tias  been 
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Rks  9.       made  upon  it,  they  muft  fend  it  down  to  have  tlic  (aA| 
St.  Jamu,    vrhcthcr  the  landlord  was  or  was  not  rated,  cxpre(slf 
^BMov»'s.    fo""^- — Lord  Mansfield.    Regularly  the  fa£l  ought 
to  have  been  found,  but  to  have  it  lent  down  would  onlT 
create  unneceflary  expcnce,  as  the  receipt  is  ftated;  anil 
it  does  not  appear  that  there  is  the  fnoAlleft  probibilitf 
that  any  evidence  beyond  it  can  be  added,    i  llated,  in 
the  lafl  cafe,  that  where  it  was  uncertain  who  was  raied, 
w^here  the  rate  is  fileiit  and  there  is  no  other  collateral 
evidence  to'  fupply  this  defeft,  the  law  would  prefune 
that  tlie  tenant  was  intended  to  be  rated,  becauie/rrw 
facif  it  is  a  tenant's  tax,  and  he  is  coalequently  firft 
liable.     But  where  the  landlord  is  expre&ly  rated)  or 
where  there  is  any  collateral  matter  to  ihew  that  he  is  in* 
tended  to  be,  thcie  the  legal  prefumptiotl  may  be  re- 
butted.    Here  is  a  (Irong  piece  of  evidence  coming  ont 
of  the  tenant's  hands  to  mew  that  the  landlord  was  tbo 
objeft  of  the  rate.— Buller,  Jujl'ice.  This  is  not  a  prc- 
fumption  /r/r/j  ct  de  jure  \  it  admits  of  contradiAion. 
The  receipt  relates  back  to  the  time  of  the  rate,  and  fo 
it  is  not  a  rate  of  the  tenant,  but  of  the  landlord*    fie- 
iidcs,  the  receipt  is  ilrong  evidence  as  to  tile  payment^ 
tliat  he  paid  it  as  agent  to  the  landlord,  as  well  as  that 
the  officer  did  not  receive  it  of  him  in  his  own  ri^bti 
fo  that  the  tenant  docs  not  appear  to  be  intitlod  either  1 
way. — Willes  and  Ashhurst,  JujUces^  were  abfcnL—  . 
Rule  abiblute,  order  of  fcflions  quafliedp  and  order  of 
two  jufticcs  affirmed. 

'*t/b*^jr        ^^3'    ^^^''^'  Llangammarch,  Trwlty  Term^  28.  Gra.  Ji 
ricubrnam^'^   ^-  ^^^^  Rep,(yz%. — The  pauper  was  removed  (xom  LIm* 
and  the  UtiJUrd  wrtyd  to  Llangammarch^  and  in  fupport  of  the  order  of  juf* 
paytit,  theo-    tices  it  appeared  to  the  feflions,  that  the  pauper,  in  Maj 
vMeer  not        1 7  78,  rented  a  houfe  and  lands  in  Llangammarch  at  5I.  fa 
^^^t  tic-    ^''''"^ »  "^  agreement  was  then  made  between  tlic  landlord 
lldode^ihc  ^^^  tenant  about  payment  of  taxes.    The  houfe  is  called 
centntcannot     Bryn  FfwJI  or  fFaynllwyd,  and  the  land  is  rated  to  the  poor's 
thereby  gain  a    tax  in  Llatigammarch  by  the  name  of  fVaynlkvyd.  He  lived 
^^^^''^^^^   one  year  in  the  houfe,  but  paid  no  tana  for  it.     In'tbc 
l^yJJ^^'^j^  month  of  September  1 778  th,e  landlord  informed  thcpau- 
iiis  landlord,     pcr  that  taxes  were  wanted  for  his  land.     The  pauper  de- 
fired  his'landlord  to  pay  them,  and  faid  that  he  would  re- 
pay him  the  fame.     In  faft,  no  taxes  were  ever  paid  by* 
or  demanded  from,  the  tenant ;  but  it  appeared  that  the 
landlord  paid  the  taxes,  and  that  the  pauper  allowed  them. 
The  overfecr  of  the  poor  of  Llangammarch^  who  received 
^    the  taxes  from  the  landlord  for  this  land,  knew  nothing 
of  tlie  pauper  \  nor  did  he  know  whether  or  not  the 
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Tiper  rdided  at  this  farm  at  the  time.    The  court  of     Rnv.  . 
Rions,  apprehending  that  the  tenantwas  properly  rated,   l«-a»'cam- 
td  had  paid  the  taxes  in  fuch  a  manner  as  to  gain  a  •'^■^"* 
ttiement,  confirmed  the  order  of  the  jufllces.    A  rule 
iving  been  obtained  to  (hew  oiufe  why  the  order  of 
ffions  Ihould  not  be  quafhed.  Bower  and  Leycestfr 
>w  Ihewed  caufe.     In  order  to  gain  a  fettlement  by 
ijing  the  parifh  rates,  it  is  neceflary  that  the  party 
lould  both  DC  charged  to  and  pay  tlie  rates.    Now,  itv 
le  prefent  cafe  both  thofe  circumftancts  are  to  be  coi- 
ned.    As  to  the  firfl,  it  is  not  neceflary  that  the  occu- 
ier  ihould  be  rated  by  name\  if  the  houfe  itfclf,  or  the 
xupier  of  it  generally,  be  rated,  it  is  fufficient.     In 
txv.  Palnfwlck  {a)  the  tenant  gained  a  fettlement  by  («)  Borr.  S.C. 
ying  taxes  under  this  afleiTmcnt,  *•  Thomas  Clifford,  or  465. 
lenant**    Fostbr,  JuJiicCy  held  it  a  fufficient  notice  to  a°»««  i»n«»S*- 
!  parifh,  though  the  tenant  were  not  particularly  and  ^^'  *^ 
prcfsly  named  bv  his  own  proper  name.     Wilmot, 
dice  J  held  it  to  be  equivalent  to  naming  him;  for  he 
J,  that  it  was  not  necefTary  that  he  ihould  be  exprefsly 
ued.     And  Hennison,  Jufticc^  thought  that  rating 
f  houfe  onlv  might  be  fuincient.    Ratmg  "  the  occu- 
lier  of  Hofcoe*%  tenement  (b)  was  held  a  fufficient  de-  (^)Rcx  v. 
nation  of  the  party.  So  alfo  *'  late  Lowbridg€*%  houfe,"  Bnckhiu, 
lUx  V.  fVal/all  (0,  where  Aston,  Juftice,  faid,  «*  It  is  ^^'^\^„ 
clear  that  the  name  of  the  occupier  need  not  be  infert-  ^061!"  *'   ""* 
ed  in  the  rate.'*    I'he  h(X  ftated  in  the  cafe,  tliat  th^  Aiiie,'|i^ai7. 
nfeer  did  not  know  the  pauper,  cannot  make  any  dif-  pl.s54* 
ences  it  is  fufficient  if  he  were  known  by  the  panfh  to  (0  Ante^ptg» 
the  occupier  of  this  houfe.    Then  as  to  the  payment :  *5««  P*-  *:♦• 
is  was  a  fubilantial  payment  by  the  peuper ;  for  though 
was  made  by  the  hands  of  the  landlord,  it  was  allowed 
htm  by  the  tenant.;  and  it  would  be  a  great  hardihip 
payment  by  any  other  perfon  would  prevent  the  occu- 
er,  who  is  ratea,  and  who  really  allows  the  rate»  from  . 
ining  a  fettlement— Caldecott,  contra^  was  ftopped 
rtiic  Court. — Ashhurst,  Jufticc.    The  circumilance 
ified  in  this  cafe,  that  the  overfeer  did^iot  know  the 
nper,  nor  whether  he  refided  on  this  farm,  diftinguilhes 
from  the  cafes  cited.    The  ground  of  the  determfDatiQi) 
lUx  v,PainJwick  U)  was  the  notoriety  of  the  occupancy.  .^  ^^^ 
vwhen  Mr.  J.  Dennison  thougnt  that  rating  thci^j^.  pLa^JT 
wfe  only  might  be  fufficient ;  he  added, .  **  for  the  pa-    . 
rifh  could  not  but  know  who  was  the   occupier.** 
!iat  indeed  is  the  natural  ^refumption :  but  we-  cannot 
sfomr  againft  the  fa£ts  ot  the  cafe  ;   and  here  it  is  ex- 
rfily  ftated  as  a  faft,  that  the  overfeer  knew  nothing  of « 
;  papper,  or  whether  be  refided  at  this  fivm.    The  rea- 
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fon  why  a  pajrty  gain$  a  fetdement  by  paying  taxes  i5»bc- 
caufe  it  is  an  adiiiiffion  by  the  parim  that  he  is  an  inha- 
bitant  of  that  parifh.  1  here  is  no  foundation  for  the 
diftinfiiion  which  has  been  taken  between  the  kuowledgi 
of  the  oyerfecr  and  that  of  the  parilh  at  large ;  for  the 
ovcrfeers  are  the  trufiect  for,  and  tranfafi  the  bufinefs  of, 
the  parifh,  and  they  oughi  to  know  the  ftate  and  con* 
dition  of  the  inhabitants.  And  indeed  if  we  could  pre- 
fume  cither  way,  it  would  rather  be,  that  the  parifh  ctch 
did  not  know  that  the  pauper  rciidcd  in  tliis  farm.-: 
BuLLER,  Juftice,  The  poor's-rate  is  a  tax  on  the  occu- 
pier. If,  therefore,  the  houi'e  be  rated,  it  is  pnmd  faciei 
rate  on  the  occupic;r,  but  it  is  not  concluiive ;  then  it  is 
neceifary  to  look  at  the  ia£ts  in  the  cafe.  If  the  overjeer 
call  on  the  occupier  for  the  rate,  and  he  pavy  that  (hevi 
that  he  intended  that  he  fhould  pay.  But  uere  it  is  cx- 
prefsly  ftated,  that  the  overfeer  did  not  know  tliat  he  wai 
an  inhabitant ;  and  it  is  alfo  ftatcd,  that  he  went  to  the 
landlord  and  received  the  rate  from  him. — Grose,  Jif- 
ticCf  of  the  fame  opinion. — Rule  abfolute. 

284.  Rex^  V.  FolkftonCj   Afichaclmas  Term,    30.  Grt.  3» 
3.  T<rm  Rip.  505. — Twq  juftices  removed  by  an  ordct 
fames  King  his  wife  and  their  five  children  from  that  pait 
of  the  parifh  o(  Folk/tone  which  lies  withinthe  townlhij)of 
Folkfionc  in  Kent  to  th^it  part  which  lies  without ;  v?Iiich 
order  was,  on  appeal  to  the  fcirions,  quaflied,  fubjed  ta 
the  opinioi:  of  this  Court  on  the  foliowingcafe  : — Ontlie 
10th  of  O/'iobcr  1781  the  pauper  hired  ahoufe  in  the  pa- 
rifh ci FolkftGrtc^  in  AVt/,  of  the  yearly  value  of  5I,  55.  of 
Henry  Seldetiy  in  which  lie  rcfidedfor  three  years  ;  during 
which  time  he  paid  tlic  land-tax  for  the  houfe  ;  but  after 
he  had  paid  three  quarterly  rates  in  1782,  be  complained 
to  his  landlord  that  his  ;^t]-e  landlord's)  other  tenants  did    \ 
not  pay  the  lan(I-t«ix  for  their  houfcs,  and  therefore  de- 
filed liim  to  dcduft  it.     Tiie  landlorxi  rcfufcd  to  allo\V 
what  the  pauper  had  already  paid,  but  agreed  to  dcduft 
it  in  future  ;  which  he  did.     There  was  not  any  agree- 
ment made  between  the  i^auj^r  and  his  landlord  \uuct^ 
of  themfhould  pay  the  land-tax.     The  late  for  the, land' 
tax  was  in  the  fcllcwinc:  torra : 


.Sum  afllflTLfi. 


»-..»».-- 1 . 


Pi''t)ri^,for$ 


Occupici*  »  . . 

N'amw.    I  Pr^rn>ics. 


Qwartcrly  payment  -- 


1^.  lo    10    o 


JhnrySMn,  Jamr:  Kii^, 

■ 
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The  (cilions  were  of  opinion,  that  the  landlords  wen  the      ^^^  *'• 

per f am  intended  to  he  rated  in  the  rau\  and  that  the  names   ^o*-*^*^*'**? 

of  occupiers,  inferted  in  the  fecond  column,  were  only 

incaiu  to  diftinguifh  the  premifes,  and  to  direft  the  cql- 

le£tors  to  whom  they  were  to  apply  for  payment  of  the 

r^^tc, — Ming  AY,  in  fupport  of  the  order  ot  felfions,  was 

y]s4j^^f^.*-RoQiNSON,  contray  faid,  that  this  cafe  was  deter* 

mmed  by   that  of  Rex  v,  St.  Lawrence^  fi^tnchifier  (/?),  (^)  ^^"^  P*sc 

where  the  fafls  were  precifely  fimilar  to  thofe  in  the  pre-  ^^'  P  •  *  *• 

fent  cafe,  except  that  here  the  juftices  have  ftated  as  their 

opinion,  that  the  landlords  were  intended  to  be  rated  : 

bult  that  cannot  vary  the  cafe  ;  for  they  have  ftated  all  the 

&£ts  for  the  opinion  of  this  Court,  without  meaning  to 

preclude  them  by  any  opinion  of  their  own. — Lord 

Kfin^oii^  Chief  Juftice.     This  is  the  landlord's  tax.  /^x\d 

when   the  aueftion  iirft  came  before  the  Court,  it  was 

doubted,  whether  a  tenant  who  was  rated  to  and  paid 

the  land-tax  (hould  gain  a  fettlcment  by  it  ?  But  in  Rex  v. 

Bramley  {b)  it  was  oblerved,  that  that  doubt  had  been  got-  {h)  Ante,  pa^t 

ten  over.     But  in  this  cafe  no  queftion  can  arife :  on  the  *»9'  P*«  ^57- 

rate  there  is  one  column  of  the  proprietors,  and  another 

of  the  tenants ;  but  the  names  of  the  tenants  were  only 

inifcrted  in  order  to  (hew  for  what  property  the  landlords 

were  rated.    And  the  juftices  in   this  cafe   have  ftated 

(what  I  think  they  were  bound  to  do),  that  the  landlord 

was  rated. — Buller,  Ju/ticc.     In  Rex  v,  Mitckam  (rj,  (f)  Ante,pag» 

Rex  V,  5/.  Lawrence  (^;,  and  Rex  v.  Endon  (^),   it  was  258,  pi.  178. 

licld  that,  as  between  the  public  and  the  tenant,  the  land-  (^j  Ante,  pag« 

tax  is  the  tenant's  tax,  though  as  betw^een  the  landlord  269.  pi.  281. 

and  the  tenant  it  is  otherwife  :  that  if  it  be  doubtful  on  /^^  Ante,  page 

the  rate  itfelf,  whether  the  landlord  or  the  tenant  be  265.  pi.  280. 

rated,  it  muft  be  colleftcd  from  other  circumftances :  that 

the  land-tax  is  prima  fade  a  tenant's  tax ;  and  that  if  119- 

thing  appear  to  the  contrary,  the  occupier  muft  be  pre- 

fumed  to  be  the  perfon  rated.    This  idea  was  not  adopted  ,^^  g^  ^^ 

p  thcfc  late  cafes  for  the  firft  time  i  for  fo  long  ago  as  uffcuimc,  ante 

in  a  cafe  in  the  30.  Geo.  2.  Foster,  Ju/tice^  laid,  the  page  233,  pi. 

occupier  is  the  perfon  who  is  to  pay  (/) :  out,  Whetlier  the  a^** 

landlord  or  tenant  be  rated  ?  is  a  queftion  of  faft,  which  (»)  vide  ante, 

Ihould  always  bo  found  bythe  juftices  (g) :  here  itis ftated,  page  169.  and 

and  we  are  precluded  by  their  opinion  from  entering  into  *75« 

the  (jucftion. — Order  of  feflions  affirmed, 

285.    Rex  V,   Bridgcwatcr,    Hilary  Terniy    30,  Ge9.  3.  If  the  tenamt  be 
I*  Term  Rep.  czo. — Two  juftices  removed  by  an  order  •■*^"*»  *"^ ***• 
the  children  orihomas  Bajtard  (who  had  abfconded  and  ['^?J,d'defire 
kfthis  family]  from  Saint  John  the  Baptift  in  CVir^//^ to  thccoUeaori  to 

^  it  by  didreb,  left  ht  (hould  lofe  the  money,  and,  on  their  going  to  tlie  piemifei,  a 
^^of  t^  cenant*s  gives  them  a  guinea,  out  of  which  they  take  the  amount  of  tht  tax,  this 
Ue((Q4l  xofajmatt  by  tbt  tpiantf  and  he  thereby  gains  a  feftlemcnt. 

T  4  Bridgcwater ; 
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Bridgnvater  -,  which  order  the  feffions  confirmed^  on  ap- 
peal, fubjeft  to  the  opinion  of  this  Court  on  the  follow- 
ing cafe  :— Thomas  Baftard  (the  fatlier)  inhabited  for 
fome  time  in  ahoufe  in  Saint  John\^  which  he  rented  of  ^ 
IViUiam  Lewis  :  while  he  fo  occupied  the  fanac,  an  aflefl*- 
nient  was  made  in  Saint  jfohn^s  for  the  land-tax^  entitledi 
**  A  rate  on  the  feveral  inhabitants,  owners^  and  occn- 
^^  piers  of  houfes,  lands,  &c.  in  the  parifli  ;**  and  in  this 
form : 


Landlords. 

Tenants. 

Premiies. 

Sttint^Mbd. 

J.  maims, 

and  Others. 

Thomas  Baftari, 

Hooie.             iC*  o  ^  9 

• 

Thomas  Boftard  having  abfconded  and  left  his  houfe  and 
children,    lyilliam   Lewis  the  landlord,  on  the  12th  of 
May  1789,  defifcd  the  colleftors  of  the  land-tax  to  go 
with  him  to  Baftard^s  houfe  in  order  to  make  a  diftrefs 
on  his  goods  for  the  6s.  Qd.  otherwfehejhouldhfe  theme- 
rey  ;  and  lucwis  accompanied  them  to  Baftard'%  boufc, 
•   wliere  they  faw  one  of  Baftard't  daughters,  about  twelve 
or  thirteen  years  of  age,  of  whom  they  enquired  for  BaJ- 
tard's  goods :  fhe,  pleading  poverty,  laid,  Ihe  had  a  friend 
who  would  pay  the  money ;  and  accordingly  ihe  went 
with  the  colleftors  and  the  landlord  to  one  Afrs.  Oweiiy 
who  gave  a  guinea  to  the  colleftors,  who  received  thereout 
the  land-tax  ;  and  botli  the  colleftors  figiied  a  receipt  for 
the  tax,  but  the  receipt  wns  not  ppoduced  to  the  fcmons. 
• — Be  ARC  R  OFT  and  Lane,  in  lupport  of  the  order  of 
feflions,  admitted,  that  the  father  of  the  paupers  had  been 
(«)?teRcxt;.  duly  rated  (/?),  but  contended  that  he /^^^  »d/ ^/V/ the 
Folkrtone,  ante,  ^^^^      '|'}^g  money  was  raifedat  the  exprefs  requcft  of  tlic 
^^  »7«-  p».     landlord^  and  for  his  fake,  left  (as  he  himfelf  expreffed)  he 
fbould  lofe  it.     The  payment  by  Mrs,  Owen  cannot  bt 
confidered  as  the  aft  of  Bafturd\  {he  paid  it  without  any 
authority  or  even  requefl  from  him,'and  could  not  there- 
fore maintain  <7^w;^/  againft  Jiim  for  money  paid  to  his 
ufe. — But  THp  Court  were  clearly  of  op.nion,  that  it 
was  money  raifed  for  his  ufe,  for  which  an  aft  ion  might 
be  majntajned  againft  him.     The  money  was  advanced 
by  a  friend  in  order  to  proteft  him  from  adiflrefs,  under 
which  his  goods  would  otherwife  immediately  have  becu 
ti^kcn.— BptU  orders  qualbed. 
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SETTLEMENT  BY  SERVING  AN  OFFICE, 

I.  Thefiatutes. 
11.  0/  tbejoFFicz^  and  the  appointment  to  it. 
III.  Of  the  TIME  and  place  offtrving  it. 

I.  Theflatutes. 

m 

586.  TQ  Y  3.  WilL  isf  Mary^  c.  1 1.   f.  6.  it  is'  cnafted,  Every  iBliil>H 
Jj  **  That  if  any  perfon,  who  ihall  come  to  inha-  tant  who  fluJI 
••  bit  in  any  town  or  parifli,  Ihall  for  himfdf  and  on««cu^«»y 
**  bis  own  account  execute  any  public  annual  office  orj™*/^^?*'' 
^*  charge  in  iht  faid  town  or  parifh  during  one  whole  p^^^i^  ihail 
'  *'  year,  tlien  he  (hall  be  adjudged  and  deenied  to  have  a  thereby  gain  a 
^  ^  legal  fettlement  in  the  fame,  though  no  fuch  notice  in  fettiemeoc* 
writing  be  delivered  and  publilhcd  as  is  hereby  before 
required/' (.zj  (-)videtfic 

tutes  13.  and  14.  Car.  2.  c.  11 }  the  x.  Jac.  x.  c.  17  $  and  tlie  3.  Will.  3.  c.  11. 
^^Incetpa^  S20,  pL  14S,  2491  and  150. 

287.  By  9.  and  lo.  If^dl  3.  c.  11.  reciting  the  certificate  cmifich^d 
^^  of  the  8.  and  9.  ff^ilL  3.  c.  30.  it  is  enaded,   **  That  perfons  maf 
^*  no  perfon  or  perfons  whatfoevcr,  who  Ihall  come  into  s*'" » ^'^"^ 
^*  any  parifh  by  anv  fuch  certificate  as  the  aft  ^cfcribcs,^***^^^^^ 
**  (hall  be  adjudged  by  any  aft  whatfocver  to  have  pro- n"^i  office  iiT 
**  cured  a  legal  fettlement  in  fuch  parifh,  unlcfs  he  or  the  parUh* 
**  tliey  &all  Really  and  bona  fide  take  a  leafe  of  a  tenement 
**  of  the  value  of  ten  pounds,   or  fhall  execute  fome 
*'  annual  office  in  iuch  parifh,  being  legally  placed 
♦*  in  fuch  office/' 


c< 


IL  0/the  OFFICE,  and  the  appointment  tp  it. 

a88.  Lotbfnnv.  Shtrifhalesy  HilaryTcrm^  10.  Vin.  Ahr.  379.  %itrt\ti%  the 
"rlt  was  held  in  this  cafe,  that  a-perfon  fworn  into  ando^ccof  A;^ir/jr 
«fving  the  office  of  conftable  as  a  deputy  to  another,  ^*^>^'^  ^'^ 

^^^  fettlement^ 
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LoTHSoM  V.    docs  not  thereby  gain  a  fettlemcnt;  for  the  ft^tute 
SHRtir.      2.  IFiiLl^  Mary^  c.  II.  f.  6.  exprefsly fays,  thatthcoifi       c 
HALLS.       ^^jv  be  executed  for  himfclf  and  on  his  own  account. 

Serving  tilt  of-        ^89.  5/.  Mary  v.  St.  Laurence  in  Readings  Hilary  Teir  rx, 
^ctofn:arJ<n    g.  J^^,  jq.  Afod.  13.— Onc  Jofeth  Marlow  was  firft  Skll 

'^in^a^aC''*"^^^'^^^^^*^  of  St.  Mary,  and  aiferwards  came  into  tJie 
nicnt!  ^     "      parifli  of  St.  Laurence.     During  his  ftay  in  St.  Laurence 
'  lie  was  chofcn  Warden  for  the  Borough,  and  cxer- 

s  c.  Forief/*  ^'^^^  that  ofEtc  as  well  in  that  parifli  as  in  fome  others ; 
jjo.*  after  which  he  removed  into  the  parifli  of  5/.  Mary^  and 

s.  c.  19.  viner  there  became  chargeable.     The  queftipix  ^ajs,  Whether 
379«  his  reljding  in  the  parifli  of  $t.  Laurence,  a^nd  cxerciiing 

s.c.  3.  Burn,  ^j^^  ^^^^  ^£  warden  in  that  parifli  (thougli  he  did  it  in 

8.^c.Seit.&      others  too),  vyas  a  fcttlement  within  thefUtvte  3.'  &  4. 
Yi%m.  J.  pyilU  {s*  Mary,  c.  II.  f.  6.  or  not  ?    The  counfel  for  the 

,  parifli  of  St.  Laurence  ijjfiftcd,  that  to  make  a  fettlemcnt 

purfuant  to  the  ftatute  two  things  were  requifite  :  First, 
Th^  ofiic?  ijiuil  be  a  public  and  annual  office  for  the 
•    pairifli)  and  that  this  was* not  an  office  for  the  parijb,  but 
for  the  Borough ;    neither  was  he  chofen  by  tlio  parifli. 
Secondly,  The  oipce  muft  be  executed  m  the  panfli ; 
but  this  office,  although  it  was  executed  in  the  pafrifli  of^ 
St.  Laurence,  was  exei;eifed  in  other  parifhes  arfb ;  an(J 
upon  this  ground  it  was  very  lately  adjudged  that  the 
(tf)  Ante,  page  payment  or  the  fcavcnger*s  rate  {a\ ,  being  a  vjard rate, 
lao.  pi.  K.5.  &  was  no  fcttlement  within  the  aft. — Powell,  yufiice^  was 
l»ge»26.pl.      of  opinion,  that  this  was  a  fcttlement  within  the  ftatute, 
*^^*  and  that  a^  man  excrcifingan  office  in  a  parifli,  though  in 

another  too,  and  though  not  chofcn  by  the  parifli  only, 
yet  might  be  eftccmed  properly  enough  a  parochial  om- 
(*)Videarr,  ^^^' — V  AKKEK,  Chief  Jri/iice,  The  words  of  the  {tatute(^) 
pajre  2?i.  pL    are  a-?  general  with  reipcft  to  the  payment,  of  taxes  as  to 
i86.  the  excrcife  of  c^r/'i;    and  therefore,  fi nee  the  payment^ 

o^  2L  fcavefj^cr'' s  rate6Mx\o\.,  in  the  opinion  of  the  Court, 
becaufe  a  wmd  ruic^  amount  to  a  fcttlement,  by  a  parity 
of  rcafon  neither  will  the  cxcrcife  of  fuch  ah  ofnce, — 
Powis,  Jnfiicc^  was  of  opinion,  that  he  was  a  parochial 
officer,  and  fometliing  more^  and  therefore  he  gained  x 
fettlemcnt.— Eyr  E,  Jujilcc.     The  ftatute  i.  Jac.  i.  c.'i7. 
made  notice  in  writing  left  with  theoverfeer  of  the  parifli 
(€)  Wdt  ante,    ncccllary  to  a  fettlemcnt  {c).     The  payment  of  /■..v/'j,  and 

pi?e  12c,  pi,     jIj^  exercifin^  of  offices,  had,  upon  the  equity  of  this  fta- 
14.?.  *c.  1  i'     1      1  •      I      *  ■'■*•/• 

^  tiitc,  men  adjudged  equivalent  to  a  noticd  m  writmg; 

and  the  ftitute  of  3.  ?<  4.  PHll,  Iff  Alary,  c.  11.  fcems  to 

him  to  have  been  made  for  tlie  corroborating  of  the  equi^ 

table  conllriiftioiis  of  i.  'Jnc,,  j,  c.  17.     He  was  there- 

fo;c  of  ppin:c;n,  that  it  wasa  fcttlement;   and  faid,  that 

the  It 
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therOiWas  a  vaft  difFcrcnce  in  point  of  notoriety  between  St.  Maky  v. 
the  payment  of  a  fcavenger's  rate  and  the  exercifing  tlic  ^'^'  ^^"- 
ofEce  of  fcavenger ;  for  the  one  might  efcape  the  notice   r\^p*jJ^ 
of  the  pari(h,  the  other  could  not — Parker,  Chief 
ya/iice.     If  the  rcafpn  for  pafling  the  ftatiite  be  founded 
upon  the  notoriety  of  the  faft,  the  opinion  of  Eyre, 
jufllce^  may  be  right ;    b*t  he  was  of  opinion^  that  the 
fiatute  went  upon  this  reafon,  vi%.  that  a  perfon  chofen. 
to  a  parochial  office^  or  aiTefied  to  a  parochial  rate^  was  not 
a  perfon  likely  to  become  chargeable ;    and  this  was  the 
xeafon  why  hiring  for  a  year  and  fervicc  accordingly 
makes  a  iettlement. — In  the  next  Term,  by  the  confent 
<>f  all  the  Judges,  it  was  adjudged  a  fettlement 

ago.  Gattonv,  Mikuich^  Hilary  Tirm^  g.  jtnn.  Salt,  ^2^'  Serving  the  oft 
— An  order  was  drawn  up  fpccially  for  the  opinion  of  ^***^'*^i**. 
the  Court ;  and  thequeftion  was,  Whether  one  appointed  chofen  by"fiw 
clerk  of  tlie  parifli  by  the  parfon,  and  executing  tlic  of^pa'fon  and  not 
iice  for  a  year,   fhould  gain  a  legal  fettlement  witliin  by  the^fi/2>i«. 
3.  and  4.  frill.  Isf  Mary^  c.  1 1.  of  which  the  words  are,  vi%,  "^'»  8"'"*  * 
^hall  execute  any  annual  office  or  charge  ^  for  it  was  objeftcd,  ^'^^'^*'"*^^* 
that  this  was  not  an  annual  office  — Mr.  Lechmere,  s.c.  Sett,  ar 
contra.  The  intent  of  the  aft  was,  TTiat  no  office  under.?^  *f** 
an  annual  one  fhould  gain  a  fettlement,  and  majus  contimt  ^^^  ^^  "|* 
infe  minus.    On  the  general  nomination  to  the  office  of  vidcpoft.pi.  * 

Erifh-derk  he  is  in  for  life. — Powell,  Juftice.    His  295  and  297. 
irtg  put  in  by  the  parfon  makes  no  difference,  no  more 
thaii  where  the  conflabic  is  put  in  by  the  leet,  and  not  by 
the  parifh ;  it  is  more  than  an  annual  office;  for  he  is  not 
niovcable,  and  has  fees. — Eyre,  Juftice.    He  fs  but  a  fer- 
vant  to  the  parfon  at  will :  where  he  comes  in  by  eledion, 
he  has  an  eftate  for  life  by  the  cuflom,  but  here  is  no 
()ced  or  writing:    how  can  he  have  an  eflate  for  life  in 
tills  office  ? — Powell,  Jujlice.    At  that  rate  he  has  not 
an  office  at  will,  for  a  man  cannot  have  an  office  at  will 
without  deed.     The  office  of  church-warden  w^s   by 
ciommon  law,  and  yet  that  \%  for  a  year  without  any  deed 
or  writing.    So  it  is  of  a  parifh-clerk,  he  is  by  common- 
law  an  officer,  and  is  in  for  life  without  deed.— tSo  ruled, 
cibfenteY  hKK^Ky  Chief  Jujlice^  '-  .  • 

291.  Rex  V.  Hammond^  Hilary  Term  j  7.  Geo.  i.  MSS.  Serviog  the  of- * 
— ^By  Pratt,  Chief  Juftice.    Serving  the  office  of  col-  ficcof«//i^or 
ledor  of  the  land-tax  is  a  fufficient  office  to  gain  a  fet-  */'**  '-m^-^*  ' 
ticment  within  the  ftatute  of  3.  and  4.  ff^ll.  tsf  Mary,  JJ^"^* 
c  II.  f.  6.  i  for  it  is  not  neceflfary  that  tlie  office  fhould  '' 

be  a  parifh  office ;  any  office  is  fufficient,  fo  that  by  the 

notoriety 
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R't  V.      notoriety  of  it,  it  mav  be  prefumctl  that  the  pariib  had 
Hamm.>»i>.     notice  of*  dieperfons  bcirtg  come  into  the  pariib. 

gt^'w^  tiTc  292.  Bifham  n;.  Co^h^  Hilary  Tom,  7.  Grtf.  I.  JUSS,-^ 

nt  nHcf^r  The  fefl'ions,  fcttiog  out  the  faft  fpecialiy,  •adjudge  the 


tfAi  A/;fi  M    fcttlcmcnt  of  a  poor  pcribn  to  be  at  hijham\  becanfe  wlicn 
t*[^V^"'.  . .  ht  lived  in  tliat  pariih  he  executed  the  office  of  coikAor 


iy,  of  the  duties  given  by  the  6.  &  7.  IVdL  c.  6.  on  births  and 

k  wed  iK>r  he    burials.     It  was  moved  to  qualh  it,  bccaufe  thbivas  not 

■  t^'i^  ^ff^^^t    a  pariili  office ;  and  it  wouW  be  giving  the  commiifioners 

^ '*""**      (who  arc  to  appoint  the  coHeAors)  a  power  to  bring 

'uili^       what  charge  they  would  upon  the  pariih :  befides,  it  was 

it  i»      not  ftated  in  the  order,  that  this  was  an  annual  office, 

as  it  mull  be  to  give  a  fettlenient  within  the  exprefs  words 

s.CLPMey  r24.  *>f  the  afl.— By  THE  CouRT.  The  rcafon  why  tlic  cxe- 

SuCSira.4ik.  cuting  offices  gives  a  fettiement  without  notice  iSybecaufe 

of  the  notoriety  of  the  thing,  of  which  the  parliament 

thought  it  impoffible  but  the  parifh  iliould  have  notice : 

can  any  thing  be  more  notorious  than  this  ?  which  is  an 

ofiketocollefl  aduty  fromhoiifctohoufc.  Wecannotfup- 

pofe  a  fraud  in  the  commilhoncrs,  that  they  would  appoint 

a  perfon  of  no  fubllance  to  be  coll  :dor>  only  to  bring  a 

charge  upon  the  parifh.    It  needs  not  be  a  pariih  office, 

but  a  pablic  annual  office  in  the  parifh  :    and  as  to  its 

not  being  faid  that  this  man  executed  it  for  a  rear,  we 

iDuA  take  it  he  did,  becaufe  it  appears,  on  looking  into 

the  itatutc,  that  the  power  given  to  the  commiffioners  is 

to  appoint  a  perfon  who  (hall  be  collcfior  of  the  duties 

for  a  year,  and  then  give  in  his  accounts.     It  hath  been 

held  a  fcttkment  in  the  cafe  of  the  land-tax,  and  why  not 

in  this  r — The  order  was  confirmed. 

Sei^nc  'I  e  ^93*   f^^'lift^fnh  V.   Samford  PfVtreil,   Hilary  Term^  9. 

d^.c^uittthinf.  0(9,  I.  Stra.  544. —  The  felfions  on  a  fj>ecial  order  ad - 
•or  vviJi  giin  ajuil»rc%  that  executing  the  office  of  tithhigman  would  not 
fttfkmeai.       g^in  a  llitlemcnt. — bat  by  the  CofRT,  The  order  mull 
be  qualhcd ;   for  this  is  an  annual  office  in  the  pariih, 
witiiin  the  words  and  meaning  of  tlie  aA  of  parliament. 

Scrcmjf  the nf-  294*  H»!y  Trinity  v.  Garfhiitm^  Hilary  TevMy  2.  Gt§.  2. 
ficcoi  Mhinf:  Sftt.  ^  Rem.  7  2. —  A  ccrrificatc-man  go<.s  into  (Jarfmgton^ 
■BCfiorayear,  j^,^^  ^35  appointed  tything-man  by  tlic  llewp.rd  of  a  Jcct. 
ajiii.ttg.i  not  j^^  ier\'ed  a  year;  but  was  not  fworn  in  until  half  the 
UrfTf  tVic  >c;w  1^^^  ^^'^^  expired.  1  he  Court  inchned  to  thmk  that 
u  fx;»;red.  n  this  \va«  a  good  fettkmcnt ;  but  being  a  new  cafe,  and 
fcririnpr.naB.  f'omcwhat  doubtful,  they  ordered  a  fccond  argument  to 
B«ar  omoc.  ami  ^j^lg       '^^    „y^^^  Whether  he  was  legally  placed  in  the 

viU  avoid  a  r*-     '  t        •         i  r  •        -n    i     ir     i 

cftftinc^rc,        orncc  or  not,  as  not  havnig  been  uvorn  in  till  halt  th^ 

Seiftt.T  SwC  Fohy  113.  5.  C.  cijod  IJu:r,  S,  C.  30,  and  fc»  j>ort.  pgc  287. 
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Tfar  was  expired*     The  order,  luiwevef,  was  qaafhed  for  H01.Y  T«tvi* 
want  ofibitn  ;  but  the  Court  was  of  opinion,  as  to  the    ^^^-  p**** 
merits,  that  the  man  gained  a  fettlenricut  in  GurJinpton\   "*'*^''**' 
for  upon  fubjefts  of  fettlement,  the  ftatutes  are  to  be 
expounded  favourably,  and  ior  the  benefit  ai  poor  peo* 
pie. 

295.  Peakv,  Bovrrj€^  Mich.  7rr«^  6.  Gf§.  2.  5<r<f.Q41.  Scrvin?the<i«- 
— ^"I'heplaiiitifF declared  in  prohibition,  that  he  was  fuod  ^^/*^'T***^ 
in  the  ipi ritual  court  for  executing  the  ofSce  of  deputy  ^^j',j^„j\{^*^ 
{>arith-clerk  without  the  licence  of  the  ordinary.    On  fiomce&fthew^ 
demurrer  three  points  were  made:    first.  Whether  a ^^^^wy. gains « 
pari(fa-clerk  be  a  temporal  or  a  fpiritual  officer  ?  second-  f-«it»ncnt. 
LY,  Whether  he  can  make  a  deputy?   and  thipi>ly,  ^''^*^*^^*'^ 
Wlietlier  the  licence  of  the  ordinary  is  requilite^ — It  was   '^  ' 
argued  three  ieveral  times  upon  all  the  points.     But  the 

Court,  in  giving  judgment,   founded  themfelvcs  only 

upon  the  lai^,  as  to  which  they  held,  that  a,  licence  was 

not  neccflary,  and  therefore  gave  judgment  for  the  plain- 

ti/F  in  prohibition.     They  faid  the  canon  did  not  re- 

guiix  it,  and  indeed  it  would  be  a  transferring  the  right  of 

ippointment  to  all  intents  and  purpoies  to  the  ordin:^ry  : 

he  In/iitut'io  Juris  (lansfficj,  22.  lays,  he  may  be  appointed 

9io  prrJiyUro  abfquc  jckntui  fpifct>pi ( a ) .    As  to  the  other  two  (*•  *•  '^*'*' 

>oints,  the  Court  ftrongly  inclined  that  he  was  a  temporal  ^^'  ^^*"  ^' 

officer  as  to  the  right  of  his  office,  and  that  \\€  nii^ht^*" 

K^ake  a  deputy. 

296.  St.  Afau/ic^^,  Si,  Alary  KnlkuJay  In  IP /Hrlit/Jt't.,  Thr:  r^fftr-  r^ 
^ajlcr  Tcrm^  8.  Geo.  2.   AfSS. — ^^1// am    If^c/}  went   \\\<WabUffaatf 

715  to  5/.  Mury  Kalleyidcr^  with  a  certificate  from  tlic)^' ^J.*^  *;^*  ^"*' 
-aarilh  oi  Si,  Thomas.     About  17.1  he  was  cUofcn  o!>e  of'.  'V.  \  -,^^ 
be  conftablcs  for  the  city  o\  il'ifhhtftir.   whicii  conlitts  m  ihat  p:.na 
»f  Ieveral  pari (hes  and  was  legally  placed  in  and  executed  where  ti)e<iEce 
:^  hat  office,  in  and  through  all  part*  of  that  city,  during  '*  ^^"^"^^^  ^ 
=Dne  whole  year  ;  and  lome  years  before,  and  ever  fincc,  ^ho"cn  bJTtht 
^crefided  and  inhabited  in  the  paiilh  of  St.  Alary  Kti/- pjth{h\ot)en. 
Vendor.     Afterwards  he  took  Jofeph  Talmn^e  apprentice S.  c.  B»A(r.s.C 
B)y   indenture,    who  continued   with   him   four    years  *7- 
^nd  a  half,  and  afterwards  married  and  intruded  into 
"^c  pari(h  of  St.  Maurice^  from  which  he  was  removed 
into  the  parilh  of  St.  Alary  Kallcndar.      The  feiDons 
were  of  opinion,   that  he   did   not  gain    a  fcttkmcnt 
by    fuch    apprenticefhip    with    fuch    a   perfon.       The 
queftibn  now  was,  Whether  lVdliamJVef\  had  difchargcd 
the  certificate Ci';  by  executing  that  office  of  conftabie.  h^^^^.^^^^ 
and  confcqucntly,  Talmage  enabled  to  gain  a  fettlement  w»u.  3.  c.  it. 
by  fcrv.ng  an  apprenticeihip  to  him,  notv/itliilandinjf  •^''"'*  '-agctSii 

the''-'*-- 
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St.  MAtrtK:Ethci2.  >/««.  ft.I.C.  l8.f.2.(tf)— LoRdHaRDWiCKB.  Pa- 

KaIle^W  ^^^^^^  ^^^^  obliged  by  the  9.  ^  10.  ff^t/i.  3.  to  receive  per- 

*  fons  coming  to  them  with  certificates,  and  therefore  in 

(a)Poft.  "Set-  pqJ,^^  Qf  juftice,  they  oueht  to  have  it  in  ilieir  power  to 

•»api  ren?icc-     ^idopt  inch  perfons  into  their  parilh,  or  exclude  them,  at 
••  fl»ip."  their  cledtion  :  but  if  ferving  the  office  of  conflable,  who 

is  an  officer  eligibJe  in  the  Jeet,  which  may  not  be  coex- 
teniivc  with  the  parifh,  maj  gain  a  fettlement,  then  pcr- 
,  f©ns  may  gain  fettleraents  m  parilhes  againft  the  will  of 
the  parifhioners,  which  the  law  does  not  intend. — Mr. 
J.  Lee.  If  it  wa-*  othcrwife,  nobody  could  gain  new  fct- 
tlements  ;  for  the  parifhes  to  which  certificated  perfons 
come,  would  take  care  to  exclude  them  from  anv  troft. 
Theconfent  of  the  pari/h  was  not  attended  to  bjrtheLcgifla- 
ture  under  the  3.  is? 4.  ff^t/l.  tf  Mary^  c.  1 1.  Hired  fervants 
and  apprentices  gain  fettiements,  and  the  parifh  cannot 
prevent  it.  The  churchwarden  named  by  the  parfon  is 
an  annual  officer,  though  the  parifli  has  no  fhare  in  his. 
tleftion  ;  and  io  is  the  parifh-clcrk.  Every  perfon  who 
fervcs  the  public  in  fuch  capacities,  mufl  dc  confidcrecT 
ITS  unlikely  to  become  chargeable;  and  this. is  the  tni^ 
foundation  of  fuch  fettiements,  that  the  perfons  to  b^ 
fettled  have  contributed  to  the  public  good  by  executing 
thofe  offices  ;  and  being  chofen  into  them  by  ^  com- 
petent authority,  they  arc  much  more  likely  to  promote 
the  public  good  of  the  parifh  they  live  in,  tliian  to 
be  burthcnfomc  to  it;  and  on  this  footing,  the  law, 
as  it  thinks  them  worthy  of  a  fettlement,  hasconfeiTcd  it 
©n  them,  without  attending  to  any  pcrfon's  confent.  In 
the  Eajht'  Term  following.  Lord  H  ard\vicke  faid,  that 
upcn  fr.U  consideration  he  was  fatisficd,  that  the  fame 
conftrucTion  ought  to  he  pat  upon  both  llatutcs.  Cer- 
*  ti)icat(*-mcn  arc  difablcd  by  th.e  8.  fe*  9.  JViU.  3.  c.  30.  from 

gaining  any  fcirlemcnis,  and  the  parilh  which  gave  the 
certificate  is  bv  that  a^l  exprcfsly  required  to  take  back 
their  pr.rilhic;:cr,  whenever  he  becomes  chargeable  to  the 
pnrilh  where  lie  lived.  Under  this  aft,  though  a  parifli 
had  tile  benefit  of  a  certificated  pcrfon's  labour  and 
llrcngth  in  liic  youth,  yet  when  he  fhould  have  become 
old  and  helplefs,  thev  were  under  no  obligation  to  relieve 
him,  but  might  immediately  fend  him  back  to  his  old  fet- 
tlement, and  that  pariih  was  bound  to  receive  him.  This 
was  a  gieat  harufliip  on  parifhes  giving  certificates  ;  and 
therefore  tlicg.  iiS  10.  IVUL  3.  c.  1 1.  enabled  certificate-men 
to  acquire  fettiements  by  executing  an  annual  office,  &c. 
This  aft  is  therefore  to  be  confidered  as  an  enabling  law. 
The  .only  qucllion,  tlicrcfore,  is  about  the  fort  of^office 
which  he  mufl  cxtcutc  for  this  purpofc.    The  words  of 

tht 
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he  3.  £55*4.  ffVl.  &  Mary'^rty  •*  if  any  perfon  fliall  oti  his  St.  MAtrafcr 
^  ownaccoUntexecuteanypublicannnalofficcorchargein  *!•  ?'^:  ^]^^^ 
^  the  faid  town  or  parifh  during  one  whole  year ;"  and  ^'*'*'* 
he  conftniftibti  on  this  has  been,  that  if  he  fcrvcs  any 
»uolic  annual  office,  though  riot  immediately  concerning 
he  parifh  in  which  he  lives,  he  fliall  there  gain  a  fet- 
Icmeiit.  The  Gourt  conftriiirtg  thefc  ivords,  '*  in  the. 
*  faid  town  or  parifh,"  not  ias  importing  an  office  in  the 
own  or  parifh,  but  more  lai'gely  any  office^  while  the 
i^rfon  remains  in  the  faid  town  orpanfh  ;  thfefn  theg.y 
lo.  IV.  3.  capacitates  a  certificated  man  to  gain  a  fettfe- 
ncnt  by  executing  fonie  annual  office  in  fucTi  parifh,  be- 
ftg  legally  placed  in  fuch  office.  The  objeftion,  that 
uch  office  mufl  be  parochial,  drawn  from  the  penning  of 
:he  aft,  depends  upon  the  bmiffion  of  the  word  ttrjun  in 
:he  latter  ^atute  :  but  this  makes  no  difference,  for  the 
ivord  toivn  in  the  formfer  flatute  does  not  relate  to  the 
office,  but  only  to  the  reffidence,  and  means  no  more  than 
fuch  a  plitce  where  by  few  a  ftian  may  giain  a  fettlement,  a» 
^'JpY/,  Hamitt^lj^c.  that  maintains  its  own  poor,  and  which 
tothatpurpofeisaparifh.  Tlieg. ^  10. IVilL^* c  11. there- 
fore, although  it  ufes  the  word  *'  parifh^'  onlv,  implies  as 
anuch'as  the  3.  ^  4.  ff^ilL  Iff  Mary\  c.  1 1. ;  and,  in  my  opi- 
viioti,  the  penning  of  thofe  acVs  is  to  this.purpofcthe  fame. 
]3  fee  no  reafon  why  a  perfon  who  comes  under  a  certificate 
'^ould  be  under  greater  ha rdfhips  than  he  who  does  not. 

Mr.  J.  Lee.     Settlements  are  given  as  a  reward  for 

Jabour,  and  the  poor-laws  in  favour  of  them  have  ai- 
rways been  conllrucd  liberally,  becaufe  they  are  made  in 
rcflraint  of  liberty ;  every  man  being  anciently  free  to 
go  wherever  he  had  the  befl  probability  of  maintaining 
himfelf.  This  was  declared  by  the  Court,  in  the  cale 
of  the  parifhes  of  the  Holy  Trinity  v.  Garjington  {c),  {a)  Ante,  p:^ 
The  pauper  in  that  cafe,  being  a  certificate-man,  was  »S4.  pi.  294. 
appointed  tythingman  by  the  fleward  of  the  hundred  of  \ 

Dullington^  and  executed  the  office  for  a  year,  though  he  was 
not  fworn  in  tillhalf  the  year  was  expired.  And  the  only 
queftion  made  by  Lord  Mansfiei.d  and  the  Court  was, 
whether  he  was  legally  placed  in  the  office  as  required 
by  the  9.^  10.  fVilL  3.  c.  i  r .  for  as  to  his  fettlement, 
fuppblittg  him  to  have  been  fworn,  there  was  no  doubt, 
and  tlie  lawfulnefs  of  his  admiffion  was  the  only  point 
which  the  counfel  were  dircfted  to  fpcak  to  by  the  Court. 
'And  in  Hilary  Term  following,  the  counfel  againfl  the 
order  finding  the  Court  ftrongly  inclined  to  confirm  it, 
took  exception  to  the  original  order  of  removal,  that  it 
was  made  without  complaint,  which  being  a  ^tal  objec- 
tion, both  orders  Were  qualhed.    But  however  this  caft 

proves 
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St.  Mawrici  proves  clearly)  that  if  the  pauper  was  legally  admitted 
KaHlz^dIe   *"^°  ^'^^  office,  although  it  does  not  concern  the  pariih, 
* '  the  Court  looked  upon  it  as  fufficient  to  gain  a  fettlement. 
It  was  faid  alfo  in  that  cafe,  that  the' appointment  by  anv 
perfon  to  any  public  office  of  a  public  authority,  took 
ofF  the  prefumption  of  the  perfon'$  becoming  chargeable, 
and  anlvvcred  all  objeAions,  of  theperfons  (ettling  them- 
felvcs  in  places  againft  the  will  of  the  parilhioners,  be- 
caufe  it  was  uiireafonable  to  fuppofe^  that  the  lord  of  a 
leet  or  corporation  would  appoint  a  beggar  to  an  ofiBce  of 
(a)  See  pnf^.     truft.     So  int  he  cafe  of  Eaftwotuihtyv.  Beccles  («},  a  cer^ 
••  Settlement  by  tificate  man  married  a  copyholder  who  lived  on  her  own 
•*  eOatc  •        cftate,  and  it  was  argued,  whether  the  marriage  made  a  fet- 
tlement forhim.  It  was  urged,  that  by  the  9.  &  lO.  fPhl.  3. 
c.  1 1,  a  certificate- man  had'only  two  ways  of  gaininga  fet* 
tlcment,  by  executing  an  annual  office,  or  by  renting  lol. 
a-year ;  and  the  a£l  having  the  negative  words  in  it,  and 
tliereforeto  beconftrued  ftn£tly,  the  pauper  could  not  gain 
a  Settlement  by  any  other  way  whatfoever  but  thofe  men- 
tioned in  the  Aatute :    but  the  Court  held,  that  tbefe 
laws  concerning  the  poor  were  to  be  favourably  extended, 
and  that  it  could  not  be  the  intention  of  the  Parliament 
to  difable  people  from  gaining  fcttlements  upon  their 
own  cftates,  as  this  copyhold  was  the  pauper's  after  bis 
marriage  ;    and  therefore  it  was  held,  that  his  fettlement 
^  as  there.    And  tlie  Court  declared  exprefsly,  thatthe  aft 
of  9.  Isf  10  IViiL  3.  c.  1 1 .  was  not  to  be  looked  upon  as  an 
explanrrtory,  but  as  a  new  law  enlarging  the  opportuni- 
ties of  gaining  fcttlements. — Mh..  J.  Pagb  and  Mr.  J. 
Probyn  fpoke  to  the  like  efFcft :    and  by  the  Court, 
The  order  of  feffions  muft  be  (juafhed,  and  tlie  order  of 
jufticcs  confirraed. 

Theeffjccof  ^97'  -^^'^  '^*-  ^^'  ^^^H  Bnkhampftead^  E after  Terni^ 
fariJk'cUrk'A^n^*  Geo,  2.  2.  Sejf.  Caf.  182. — Henry  iP^'codward  VfiSsfcttXed 
annual  njjici^  at  Not'thchufch  bv  Certificate  to  Aldhury^  During  his  re- 
and  therefore  by  (j^j^^^g  ^j  jjijijury  under  the  Certificate  he  was  made 
Mclumanmxi  ^^'"^''^'-^'^^^^j  ^'^^  executed  the  office  for  feveral  years,  then 
Faina  fettle-  T^"  awav,  aiul  left  his  wife  and  three  children  chaq^cable 
mcnt.  to  tlie  pariih.     Afterwards  the  wife  had  two  houies  de- 

vid^ante,  pi,  vifcd  to  her  by  her  mother  in  Northchurchy  the  one  in 
S90.  ^  Iff.  f^^^  j^j^j  j|jg  Qtiit  r  for  life ;  and  fhe  went  with  her  three 
children  from  AUibury  to  Northchurch^  and  there  refided 
upon  her  own  ellate.  Two  jufticcs  removed  the  three 
children  from  Korthchurch  to  Aldbury^  but,  on  appeal,  the 
fclRons  quafhcd  the  order.  On  thefe  orders  being  re- 
moved into  the  Court  of  King's  Bench,  and  one  ot  the 
queftiuns  maJc  in  the  cafe  waSy  Whether  the  office  of 

pari/fh^ 
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*  •  •  • 

'panjh'-clerk  is  fuch  an  office  as  gains  a  fcttlcment?—      *««  ••' 
MARSH  contended,  that  it  did  not  appear  in  this  cafi^,   ^^*  ^*«'' 
tliat  Woodward  was  chofen  cl^rk   by    tlie  parifh,  anid      Vrjcliu'* 
therefore  he  could  not  gain  a  fcttlcment  by  executing 
the  office.     It  is  not  an  office  of  burthen,  h'ke  the  office 
of  churchwarden,  by  the  ferving  of  vvhich  the  panfh  is 
benefited,  but  it  is  merely  an  omce  of  falary  and  profi(. 
— CoNiNGSBY,  on  the  other  fide,  contpnd^^d,  that  i^s  (*^  ^"^*  *7 J» 
being  a  profitable  office  was  rather  an  argument  in  favour  ^I^^lJ^JJ'!^ 
of  the  fcrttemcnt. — Mr.  Serjeant  Hawkins,  on  the  ^^07/     ' 
fame  fide,  relied  much  on  the  cafes  of  Townfind  v.  Thorp  ^^j  t.stri.«4j. 
(a).   Peak  V.  Bourne  (^)y  and  a  cafe  in  Go^bolt^  which  i,  Bar.lU  B. ' 
lliews  that  a  quare  imtedit  lie^  for  a  chanter's  place,  arid  377-  4so* 
that  the  office  of  colle&or  of  births  and  burials  {c)  is  fiicji  ^°^»  P«S»»'S» 
an  office  as  will  gain  a  fettlement.— Lord  Chief  Jus-  '*•*'*• 
TicE.  ^  As  to  the  qucftion,  whether  the  office  of  pqrifi  ^^;^^^^^ 
dcrk  will  in  this  cafe  gain  a  fettlement,  I  am  doubtful.  ^^  ^^  ^ 
It  is  flated  in  the  order  that  he  was  made  cburcb-cUrkj  %^%, 
and  that  may  be  veftry-clcrL    The  words  "  annual  of- 
fice'* in  the  ilatute  muft  at  leaft  have  a  reafonable  con- 
flrudion,  as  was  held  in  Afdwich^s  Cafe  (d)  by  two  WFoit.  139. 
Judges.    Whether  the  appointment  to  the  office  of  pa-  *«"•**>"»• 


pari] 
as  afterwards  referred  to  the  Juflice  of  Affizc. 


298.    Windham  v.  SelUnds^e^  Mich.  Term^  IJ.  Geo.  a.  Acertlficire- 
w'r»  S.  C.  223. — ^Two  jufiices  made  an  order  ifor  the  ^^^^^^^ 
^=moval  of  William  Hunt  (a  certificate -man  aftually  be-  him  .lilrTw. 

orae  chargeable*  to  the  parilh  of  Win^ham)^  together  #r,  if  iie  wai 
jwith  Elizabeth  his  wife  and  their  five  children  (born  in  not  prcfenred, 
^^sB^inibam)^  viz.  John  about  fourteen,  George  about  twelve,  »<*'nitted,  or 


-William  about  fix,  Jofeph  about  four  and  a  lalf,  and  £//-  ^J^^^Jj  \^^^ 
*=-  abah  about  two  and  a  half  years  old,  from  Windham  to  cf^  ^^e? 
^-cllindge  (both  in  Kent):    and  the  feffions,  upon  appeal,  s.c.Sira.1199. 
^oaffied  this  order  of  the  two  jufliccs,  and  flated  the  fol- 
^■^wing  cafe: — That  John  Hunt^  the  father  of  the  faid 
^y.  Hunt  the  elder,  being  legally  fettled  in  Sellindge^  in 
^he  year  1704  removed  with  his  wife  and  family  into 
Winghamy  and  dwelt  there  under  a  certificate  diredlcd  to 
the  churchwardens  and  ovcrfeers  of  fVingham^  and  duly 
iigned  and  fcaled  by  the  churchwardens  and  overfcers  of 
Seliindgej  and  duly  attcfled  bv  two  credible  witnefles,  and 
duly  allowed  ana  fubfcribea  by  two  jullices  of  the  peaco 
of  toe  faid  county  of  Kent  ;   and  which  certificate,  dated 
2d  Ofiober  1704,  and  delivered  by  the  faid  John  Hunt  to 
the  churchwardens  and  overfecrs  of  Winghanij  did  own 
Vol.  II.  U  and 
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WiNGRAMtr.  and  acknowledge  the  faid  John  Huntznd  his  wifetolil 
SiLtxNPCE.  inhabitants  of,  and  to  be  perfons  legally  fettled  in,  tht 
faid  pariih  of  Sellindge  :  that  during  the  time  the  faid 
John  Hunt  and  his  faid  wife  and  family  dwelt  in  fFing- 
ham  under  the  faid  certificate,  the  faid  ffUliOm  Hunt  the 
elder  was  born  in  jyingham^  and  was  there  educated  and 
brought  up  :  that  the  faid  ff^lliam  Hunt  the  elder  after* 
wards  married  the  faid  Elizabeth  his  wife,  and  by  her 
hath  had  tlie  faid  five  children,  who  were  born  in  thi 
faid  parifh  of  ffln^ham  :  and  that  the  faid  IF.  HvA 
the  elder  hath  lived  in  lyingham  from  the  time  of  bis 
birth  to  the  time  of  his  faid  removal  bv  virtue  of  the  faid 
order  ;  but  hath  not  gained  any  fettlement  in  his  own 
right  in  fVingham  or  elfc^^herc  fincc  his  birth.  And  it 
further  appearing  unto  this  court  (of  quarter-fdflions) 
upon  the  evidence  of  the  faid  Jthn  Hunt^  that  one  daj» 
durine  his  abode  in  the  faid  pariCh  of  fflngham  under 
the  faid  certificate,  having  been  from  home,  his  wife, 
upon  his  return  home,  told  him,  **  that  a  perfon,  whom 
the  faid  John  Hunt  of  his  own  knowledge  knew  to  be 
BORSHOLDkR  of  thc  borough  of  ff^tngbam-Jireeiintht 
*^  faid  pariih  of  JVingham^  had  left  a  wooden  tally  for 
*'  him  at  his  houfe,  as  a  token  that  he  the  faid  John  HuiA  ^ 
*•  had  l^een  chofen  at  the  court-leet  held  for  die  manor  ■ 
•*  of  H'lngham^  bor smolder  for  the  faid  borough  of 
,:  ••  fVlngham-fii  eet*^  (within  which  manor  thc  faid  borougb 

,..  of  kFingham^Jheet  lies) :   and  that  his  wife  told  him  fur-    j 

ther,  **  that  ihe  had  burnt  thc  faid  tally,  before  his  re-    ! 
•'  turn  home :"    but  thc  faid  John  Hunt  was  not  prefciit    '• 
at  tlie  faid  court- Icct ;    nor  did  he  the  faid  John  Hiutt 
know  of  his  own  knowledge,  tliat  he  the  faid  John  Huf    \ 
was  chofen  borflidldcr  at  the  faid  court-leet  for  thc  faid 
borough  ;  neither  was  the  record  or  prcfentment  of  the 
jury  of  the  Icct,  or  any  otlicr  evidence  of  the  appoint- 
ment or  elcftion  oFthc  laid  John  Hunt  to  the  faid  otficcof 
borlholdcr,  befidcs  what  thc  wife  of  the  faid  John  Hunt 
told  him  the  faid  John  Hunt  as  aforcfaid,  given  or  offered 
in  evidence  to   this  court  upon  hearing  the  faid  appcii* 
And  it  appearing  likewife  to  this  court,  That  ho  the  laid 
John  Hunt  never  took  the  oath  of  office  of  a  borfholdef 
for  the  faid  borough  ;  and  tliat  he  the  faid  John  HunfK^ 
never  fworn  into  thc  faid  office  of  borfholder  ;   but  that 
within  the  year  after  his  faid  wife  told  him  thc  faid  tally 
had  been  left  at  his  houfe  as  aforefaid,  he  thc  faid  Jih 
Hunt  did  cxccmc  one  warrant  of  a  juftice  of  the  peace  fgr 
the  faid  county,  dircftcd  to  thc  borfliolclcr  of  the  faid 
borou-!i,  and  for  thc  fpace  of  a  year  next  after  his  faid 


wifi 


large,  arid  within  the  liberties  of  the  Cinque  Ports ; 
en  reiided  in  Ram/rate  aforefaid  from  Monday  till 
y^  but  refided  within  the  faid  borough  and  pa- 
IVinghum  greateft  part  of  the  faid  year  :  And  ic 
ng  alfo  that  the  faid  burrough  of  {f^mgham-ftrect 
of  as  large  extent  as  the  faid  parifli  of  Wingham  ; 
It  part  of  the  faid  parifti  of  ff^ingbam  is  witliin 
'  borough ;   and  that  the  faid  John  Hunt  never 

a£t  whereby  he  could  gain  a  fettleinent  In  the 
"ilh  of  fVtngham^  or  ehewhere  out  of  the  faid  pa- 

Seliintigcj  fave  as  aforefaid ;  and  that  the  laid 
I  Hunt  the  elder  and  his  faid  wife  aiid  children^ 
ftually  become  chargeable  to  the  faid  parUh  of 
iff,  were  removed  by  tlie  faid  order  from  H^tngbam 
uige  as  the  place  of  their  laft  legal  fettlement ;  and 
e  faid  fVilliam  Hunt  tlie  eldef,  and  his  faid  chil- 
r  any  of  them,  never  did  any  zSt  to  gain  a  fettle- 
1  the  faid  parifh  of  fFtn^ham  or  elfewhere,  or  to 
be  faid  certificate  ;  and  that  the  children  of  the 
\liiam  Hunt  were  of  the  fevcral  ages  hereinbefore 
ned,  and  not  more,  at  the  time  of  making  the  faid 

THF  Sessions  quafh  the  order  of  the  two 
1. — Sir  John  Strange  moved  to  quafli  this  order 
>ns.  The  queftion  turned  upon  9.  £rf  10.  fVilL  ^. 
Whether  the  fa£ts  flated  in  the  fpecial  cafe  did 

not  amount  to  the  executing  an  annual  office 
I   parifh,   being    legally    placed    therein  ?     1  he 
Jices  thought  that  tliey'did  not:  the  feffions  were 
lion   that    they  did.     The  counfel  who  fiicwed  f^^  ^  --ti,    « 
irgued,  that  u  is  not  necellary  that  he   be  Rp-ForH2i9. 
i  by  the  parilh  ;  or  that  he  be  fworn  into  the  office :  Sm.  9c  Rem. 

£v  cited  the  cafes  of  Gat  ton  ij.  Aiiliuich  4a\.  Rex  t;.  4.6.  &  70. 
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Wir^oHAMv.  place  iirhcre  he  fcrvcd  the  office:  it  is  enoiigh,  that!t 
SxLLiNvck.  ^j^3  jijg  general  refidcncc.  Though  he  aAually  execotd 
only  one  warrant>  yet  he  was  willing  and  ready  to  exe- 
cute all  that  had  offered.  It  don't  appear  that  thait 
were  any  more.  The  fingle  queftion  is,  Whether  he 
was  legally  placed  in  the  office  ?  Now  the  court-Icet 
may  legally  place  him  in  the  office :  and  they  did  fo. 
*Tis  true,  the  evidence  of  his  eleftibn  Is  not  completelf 
fiated  on  either  iide  :  but  as  far  as  it  goto,  it  is  in  fitvonr 
of  die  eleftion,  and  is  fupported  by  an  ^fkaH  executioD 
of  it,  and  continuing  in  it  all  the  ydar.^On  the  other 
fide  (againft  the  order  of  fefllons}  it  was  argued,  that  as 
lie  was  not  fworn  in  at  all,  he  could  not  be  legally  placed 
in  the  office :  for  what  can  <^  legally  placecr '  mean,  if 
this  can  be  eftecmed  evidence  of  a  legal  placing  ?  They 
cited  ^.  C0.  77.  A.  It  is  a  rule  of  evidence,  **  that  the 
**  beft  evidence  that  can  be  had  muft  be  produced  i** 
which,  in  this  cafe,  ought  to  have  been  a  copy  of  the 
prefcntment  of  the  jury  of  the  lect,  which  is  a  court  of 
record  ;  and  borlholders  are,  by  law,  to  be  prcfented  hj 
the  jury  of  the  leet.  Nothing  but  a  local  cuftom  to  the 
Contrary  can  alter  that  method  of  ele£^ion.  Now  here 
,is  no  evidence  of  a  prefentment  at  the  ket,  or  any  record 
of  the  elc£t:on :  it  is  only  hearfay,  out  of  the  iDOutb 
of  his  wife, — Lord  Chief  Justice  Lee  obferved,  that 
it  does  not  ajppcar  whether  John  Hurrt^s  wife  w*as  alive  or 
not.  If  (he  x7c.Sj  lier  own  evidence  at  leaft  ought  to  have 
been  had  ;  aiiu  not  her  hufband's  account  of  what  (he 
told  him.  The  circumftance  of  John  Hunt'$  going  to 
work  in  another  parifh,  he  laid  out  of  the  cafe  ;  as  not 
afFcftir.g  his  fcttleinent,  if  othcrwife  a  good  one.  After 
having  ftated  the  cafe — he  faid,  that  upon  an  order 
wherein  the  fads  were  fpecially  ftated,  the  Court  muft 
take  it  that  all  the  evidence  which  appeared  to  the  feflions 
was  ftated  by  them.  Now  the  aft  requires  a  legal  pl»'  \' 
cing  in  the  annual  office.  And  what  evidence  is  here 
ftated  ?  It  is  ftated  negatively,  that  there  was  no  pi^ 
fentmcnt,  no  admiffion  or  fwearing  ;  fo  that  here  is  no 
foundation  for  fupporting  a  legal  placing  ;  and  the  evi- 
dence of  being  told  of  the  tally  is  nothing  that  can  merit 
any  regard.  It  is  yet  worfc,  if  the  wife  be  alive ;  be- 
caufe  if  fo,  fhc  (hould  have  given  it  herfelf.  Then  he 
is  to  ly  coniidcrcd  as  part  of  his  fatlier*s  family,  as  to  re^^ 
forting  hack  to  the  father^s  fcideavent,  though  he  is  i 
married  man  ;  for  he  has  gained  none  of  his  own ;  and 
being  aft ually  chargeable,  miift  be  fcnt  to  tliat  which  he 
derives  from  his  father,  who  was  certificated  from  5r/« 
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As  to  the  gaining  a  fettlement  by  executing  an  WiwoaAM  «r, 
d  office  in  tiie  borough,  which  is  not  co-exten(ive  ***•*-»••«>•«• 
the  parifh — it  was  fettled  in  the  cafe  of  St.  Mary 
\  LawriHcc^  Reeding  (a)^   *'  tliat  it  was  executing  an  («)  Ante,  page 
luai  office  in  the  partih ;  though  tlie  borough  ex-  iSt,  pi.  aI^. 
ded  Either  than  the  parifn  of  St.  LawienceJ"*     But 
i  not  material  to  be  confidcred  here ;   bccaufc  the 
ice  of  the  legal  placing  in  the  office  is  found  in  the 
ive :  fori  as  no  prefentment  was  offered  in  evidence^ 
iuft  take  it  that  there  was*  no  prefentment  at  ail. 
sfore  the  order  of  the  two  juftices  muft  be  confirm* 
ind  the  order  of  feflions  qualhed. — Th£  three 
R  Judges  concurred  in  the  opinion,   **  that  thers 
«ared  no  fort  of  evidence,  none  fuch  at  ieaft  as 
lid  be  regarded,  of  the  legal. placing  in  this  office  \\^ 
>n  the  contrary,  the  material  part  of  the  evidence 
n  the  native,  and  (hewed  tliat  he  was  not  legally 
1  in  it.— Per  Cur.    Rule  made  abCblute  for  qualh* 
ieorder  offeffionS)  and  affirming- the  original  order. 

|.  Rex  V.  MSHoume^  Eajier  Term,  !».  Gee.  2.  K  ffllf.  ^*?f  V^ 
Thomas  ASembury,  a  certificate-man,  came  ^^^^^\!^^j^ 
.  of  Shapjbead  ta  the  pariih  of  M'tlbournc,  bv.  a  cerr  eiUbiahed  bj 
e  dated  Nwcmber  1733;  was  a.  fchodlmauer,  and  privatedo. 
t  the  charity-^ fchool  there  until  his  death  in  1743,  "'•««on»«p- 
n  what  manner  he  was  admitted  to  this  fchool  it  '^^'J^j^^^p 
(lot  appear,  but  only  in  general  that  he  officiated  {^^^  **^'^*^ 
s  death :  that  Lady  Ann  Hjjknii  had  by  deed  con-  an  vUar  for  tht 

to  truftees  ten  pounds  per  annum  in  truft  to  be  paid  c^rc  ot  it,  does 
vicar  o(Mil6ouyne  for  the  time  being  for  the  charity-  not^«'n  ifct- 
1 :  that  this  ten  pounds  per  annum  had  not  been  ap-  s.  cTBurr  <oS« 
iatcd  to  any  other  ufe  than  paying  it  to  the  fchool^  s.c!  Boir.     * 
r ;  and,  Whether  Thomas  Mcmhury  had  gained  a  fct-  S,  C  244. 
nt  at  Milbourne,  either  as  fcrving  an  office,  or  as  hav-  s.  c.  ».  Snrt, 

freehold  in  the  fchool  of  ten  pounds  a-ycar,  was  '**5' 
iieftion  ?  And  the  fcffions  were  of  opinion  and  de- 
I  he  gained  a  fettlement  there,  as  having  had  a  free- 
in  the  fchool.— Sed  per  Curiam  {ahfente  Foster 
^),  A  fchooimailer  is  not  an  office,  but  only  an 
3vment ;  and  what  intereft  Thomas  Membury  had  in 
:hool,  whether  for  life,  or  how  otherwife,  or  how 
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Seeing  the  300.  Rex  v.  IFhhchtirch^  Trimty  Tertn^  17.  H  28.  Gw.  ft* 

cfficaof  AaWif  jg^^^^  5^  ^  365,— T WO  jufticcs  made  an  order  for  thi 
whtdi'^fifti   removal  of  George  HimUr  from  ff'htchurcb  to  Owrfwj 
ininfpeauis^     and,  upoa  appeal,  the  felFions  difcharged  that  order,  ami 
weights  and      ftated  the  following  cafe  : — That  the  pauper,  about  diirty 
mcafures  and     years  ago,  went  to  live  in  the  borough  of  OvirUn  \  whew 
&r"wm^"^'"a    ^  rented  a  tenement  of  5I.  a  year;  and  foon  after,  e»^ 
r^^acmcntT*"  *  cuted  the  office  of  bailifFor  ale-tafter  for  the  faid  borougb; 
to  which  office  he  was  nominated  and  Iworn  at  the  conrt- 
leet  held  for  die  faid  borough,  and  executed  the  fium 
from  the  La Jv-day  court  to  the  Z^dfr-^eourt  following: 
.  that  the  faid  omce  confifts  in  infpe&ing  weights  and 
meafures  within  the  faid  borough,  and  in  warning  ttn 
jury  to  ferve  at  the  court-leet  there;   and  that  the  ftid 
George  Hymher  had  weights  and  fcales  delivered  to  him; 
and  that  he  once  went  about,  to  examine  the  meafures  of 
ale  and  the  weights  within  the  {aid  borough,  and  warbcti 
the  jury.     It  alfo  appeared,  that  the  faid  Gtorgi  Humhtr 
was  nominated  to  the  fteward  of  the  fiud  court  by  jtiw 
bailiiF  who  ferved  die  faid  office  the  year  preceding ;  and 
was  then  fworn  by  the  fteward  into  tne  fame  office,  at  the 
faid  court-leet:    and  that  the  faid  borough  is  not  OOA 
fifth  or  one  iixth  part  of  the  faid  pariih  of  Overton ;   and 
tlie  bailifis  have  never  executed  any  authority  over  tk 
parifh  at  large ;  and  that  great  part  of  the  faid  pariih  kneir 
nothing  of  fuch  office  ;  and  that  new-married  men  and 
new-comers  were  frequently  nominated  for  the.  fake  of 
colt-alc.  —  Mr.  Gould  moved  to  quafh  the  order  of 
fcffions,  and  confirm  the  original  order  of  the  two  jufticcs. 
He  argued,  that  the  executing  this  annual  office  in  th^ 
parifti,  in  the  manner  ftated,  gained  him  a  fettlement  in 
Overton.     To  prove  this,  he  cited  the  cafe  of  5/.  Mauris* 
(«)  Vide  Burr.z;.  5/.  Mary  Callander  [a)  \    -and  the  cafe  there  cited  oi 
s.  C.  p-gs  27.  The   ^neen  v,   Su    Mar/s    Reading  (b).      Alcr-tafter    i« 
A^'.-°*.«.,c-  *^  ancient  and  known  officer  ;    as  appears  from  Ki^' 

AntcpagezSz,    ,.  ,       ^     •/•!•„  r    r^  '  //•  1  ^^ 

pi.  289.  chins  jurtjdinon   of   Court Sy    2%.    94.    (for    ale-connC* 

(b)  Ante,  pafc '^^^^^  fame  with  ale-ufter).     And  the  fecond  objc&iofl 

2S2,  pi.  2S9.    taken   in   Rex  v.   Fittlcworth  [c)   is    in   point    for  the 

(fl  Vide  Burr.  V^^^^  of  mitchurch.     Rule  to  fliew  caufc. — Mr.  Hi'Mii 

s  c.  page  240.  and  Mr^  Norton  were  to  have  jiow  Ihcwn  caufe:  but 

Ko.  81.   I        having  been  informed  tliat  the  qafe  cited,  of  Pulborough 

an4  rutlcworth^   was)  in  point  (which  was  confirmed  by 

Mr.  Justice  Wright),  they  faid  they  would  not  offer 

to-  overturn  a  fettled  eftabliftied  determination  ;  wherein 

they  thought  that,  in  point  of  decency  and  refpeft  to  the 

^ourt,  they  ought  to  accjuicfce.     Whereupon  the  order 

of 
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of  {effions  was  qnafhed,  and  the  order  of  die  two  juftices      ftn  i^. 
affirmed.  Whitohuucb. 

301.  Rex  V.  TVinterbourn^  Hilary  Term^  4.  Geo,  7.  Burr.  Servlnc  the 
5.  C  520.— Upon  (hewing  caufc  why  an  order  of  feffions  office  of  c<»«- 
quafhingan  original  order  of  two  juftices  made  for  xe-J^'^^^'*  «*>o"Kh 
moving  ff^iUiam  il/rrr/Vi,  with  Mary;  IViUiam,  John,  ^^fi^y 'J^^l^l]^^ 
Betty^  Hannah^  Ruth,  and  Hefler,  his  children,  from  the  n^'^.in'/fet. 
pariih  of  WinUerbourn  to  the  pariftiof  St.  Phllit  and  Jacob  tleinenr,  unleft 
(both  in  the  county  of  Gloucefter)  (hould  not  oe  quaflied ;  ^  >>  prefmta 
and  why  the  original  order  fhould  not  be  affirmed  i  tlie  *^  ^^^  *'*^' 
caie,  as  ftatcd  upon  the  order  of  feilions,  appeared  to  be,  i.  c.  Bl.  Rep, 
That  fViUiam  Merrick,  the  pauper,  about  thirteen  years  4-s>>  • 
before  the  making  the  order,  took  a  houfe  in  the  parifh 
of  Si.  Philip  and  Jacgb,  for  one  year,  at  the  rent  of  jal. 
by  the  year;    andf  dwelt  in  tlie  faid  houfe  for  half  a  year, 
and  paid  the  half  year's  rent :  that  at  a  court-leet  of  the 
lords  of  the  manor  of  ff  inttrbourmnd  Hambrook  in.th^ 
&id  county  of  GUuce/ler  holden  on  the  13th  day  of  O^o* 
fcr  1 76 1,    Richard  Bayly  cfq    was  prefentcd  by  the  leet- 
jury  to  be  conftable  for  the  year  enfuing,  for  the  tithing 
of  Hambrook  in  the  faid  parifh  of  fflnterbourn,  in  rcfpe^ 
of  his  eftate  in  tlie  faid  titliing  ;    but  was  never  fworn 
into  or  took  upon  him  the  faid  office:   that  the  faid 
Richard  Bayly,  having  notice  of  the  laid  appointment, 
procured  the  pauper  to  ferve  the  feid  office  of  conftable 
>Q  his  ftead,  in  order  to  gain  the  pauper  a  fettlement  at 
f^mterbourn :  that  the  pauper  was  accordingly  fworn  into 
tiiejaid  office  before  a  inftice  of  peace  of  and  ft>r  the 
faid  county,  and  fervcd  the  fame  office  for  the  whole 

Sr;    during  which  time  he  lived  in  the  faid  tithing  of  . 
mbrook  ;  but  never  was  prefented  thereto  at  any  coiirt- 
*^t,  as  conftable  m  his  own  right:  that  the  cuftom  has 
^fen,  time  out  of  mind,  to  prcfent  all  conftables  toTcrve 
tor  the  faid  tithing,  at  the  faid  manor  court-leet.     By 
3-  8c  4.  fVili.  Isf  Mary^  c.  1 1,  f.  6,     *'  If  any  perfon  who 
*'  ffial)  come  to  inhabit  in  any  town  or  pariln,  ihall,  for 
'*  himfelf  and  on  his  own  account,  execute  any  public 
**  annual  office  or  cliarge  in  tlic  faid  town  or  partlh 
'*  during  one  whole  year,  he  (hall  have  a  legal  fettlement 
^  in  the  fame,  though  no  fuch  notice  in  writing  be  de- 
•*  livered  and  publifhed  as  the  a&  before  required."— 
Mr.  Selwyn  and  Siii.  Flktcher  Norton  had  ob- 
tained the  rule  in  Michaelmas  Term  laft. — Mr,  Morton 
and  Mr.  Vernon,  on  behalf  of  the  parifti  of  5/.  Philip 
0Hd  Jacob,  and  in  fupport  of  the  order  of  feffions,  in(ifted» 
that  though  the  pauper  afled  as  fobftitute  for  Mr*  Bayly^ 
jet  as  yU*  Bayly  was  never  fwora  in  %q  the  office,  but  (he 
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Rbz  ^.  pauper  was,  be  therefore  ferved  the  office  in  hit  own  r^ 
WinTKft-  ^j.  ^^  j^fl  fQ,.  himfcif  and  upon  his  own  account:  and  it 
**^***  is  not  at  all  like  fcrving  the  office  as  deputy  only  to 
another ;  which  was  tiic  cafe  in  contemplation  of  the 
Legiflatuie.^But  Per  CuaiAM>  The  cafe  exprefsly 
flates,  that  he  never  was  prefented  to  the  office  at  any 
court-leet,  as  confiable  in  his  own  right ;  and  that  the 
cuftom  requires  all  conilables  to  ferve  for  the  &id  tithing 
to  be  fo  prefented.  Therefore  (without  bearing  tbe 
other  fide,}  order  of  feflions  difchargedi  and  the  onginal 
order  affirmed. 

Serrlngtheof.        3^2.  Hex  v.  Jllconnmgx^  Hilary  Term^  9.  Gm.  3,  B»r, 
tu^d€futy     5.  C.  634. — Two  jullices  removed  Thomas  Pabmry  Sard 
fii^iirfNM gains  his  wile,  and  their  fcvcn  children,  from  Patnej  in  ^Ai 
no  fMckmeDt.    ^^  ^Ucamtings ;  and  upon  an  appeal,  the  feffions  confirmed 
their  order,  and  flated  the  following  cafe: — Thomas  Pamur^ 
the  father,  was  fettled  in  the  parifh  of  jtiicamungs  afon- 
faid  \int\l  AlicbacJmas  1756;  when  he  went  to  refidein 
the  parifh  of  Patncy  aforefaid.     in  1762,  whilft  he  lived 
in  tlie  parifh  of  Patney  aforefaid,  he  was,  at  a  court-ket 
held  in  and  for  the  manor  and  parifh  of  Painty  aforefaid, 
fworn  tytbingman  for  the  faid  manor  and  parifh  of  Pdf- 
fiiy^  in  the  manner  following,  to  wit,  **  The  juron  pr^ 
•'  fent  to  the  office  of  tythingman  for  tlie  year  enfningi 
**  Mr.  'iohn  Amor\  who,  by  leave  of  the  courti  puts  in 
•*  his  place  Thomai  Palmer  \  and  he  is  fworn/*    Accord- 
ingly, he  the  faid  Thomas  Palmer^  the  father,  lived  in  the 
parifh  of  Patney  aforefaid,  and  ferved  the  (aid  office  of 
tythingman  there,  for  the  vcr.r  then  enfuing.     It  further 
appeared  to  the  feffions,  from  tlie  evidence  of  the  faid 
Thcmas  Palmer  the  father,  that  the  houfe  which  Mr.  Jafc* 
jimor  occupied  was  then  in  turn  to  furnifh  a  tythingxna^ 
for  the  faid  parilh  of  Patnry  ;  and  that  the  faid  Jolm  Aw^^^ 
faid  to  the  laid  Thomas  Palmer  the  father,"  CJo  up  to  coa^^« 
^*  and  be  fworn  in  my  place  i"  and  that  the  faid  Thorrs^^ 
' Palmer y  the  father,  was  fworn  tythingman  of  the  par^**^ 
of  Patney  accordingly  ;  and  that  he  ferved  the  faid  offi^' 
for  the  year  then  next  enfuing:  but  that  the  faid  7^  * 
Amor  paid  the  pauper  all  his  cxpenccs  attending  the  e^  * 
cution  thereof ;    and  at  the  time  of  eiucring  upon  t^ 
faid  office,  he  was  a  common  labourer,  and  an  hou  ^ 
keeper  living  in  the  faid  parifh  oi  Patney.     The  feffic^  ' 
therefore  confirm  the  faid  order. — Mr.  Serjeant  Bit   ^ 
LAND,  on  behalf  of  the  parifh  of  A/lcanningSj  moved 
quafh  both  thefe  orders,  infifling  that  the  jufVices  w^ 
mil\aken  in  determining  that  the  pauper  was  not  fettl-^ 
at  Putney^  wlierehc  had  executed  this  annual  office  foi^ 
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jtxr.    For  his  cnaftcd  b7  3.  8C4.  ff^//.  tf  ^«rjsc  It.      *f««^ 
£6.  "  ThHt  if  any  perfon  who  (ball  come  to  inhabit  in  ^J'jJ^^ 
'^  any  town  or  parilh,  (hall  for  himfelf  and  on  his  own  • 
'*  aecotint  execute  any  public  annual  office  or  charge  in 
^*  the  faki  town  or  perifh  during  one  whole  year^heiball 
**  be  deemed  to  have  a  legal  fettiement  in  the  lame,  though 
^'  no  fuch  notice  in  writing  be  delivered  and  publi(hed» 
**  as  vni  therein  before  required.'^    Now  this  man  did 
cxecutofuch  an  office  for  himfelf  and  on  his  own  account ; 
mtid  though  he  was  fwom  in  at  the  requeft  of  another 
pc^rfon^  yet  his  being  fo  fwom  in  was  a  fufficient  aA  of 
notoriety  to  amount  to  notice  under  this  aft  of  parli»« 
ment ;  and  the  pauper  was  the  perfon  refponfible.  There- 
fore he  prayed  and  obtained  a  rule  to  ihewcaufe  why  the 
orders  ihould  not  be  quaflicd.— Mr.  Dunning,  Sdicitmr 
Gemraly  now  Ihewed  caufe.     He  denied  that  the  pauper 
executed  th^  ofEce  for  himfelf  and  on  his  own  account : 
on  the  contrary,  he  was  the  mere  deputy  and  fubftitute 
tA  Mr.  ^mtfr\  and  was  paid  by  A/r.^o'^ailhisexpences 
attending  the  execution  of  it.     He  cited  the  cafe  m  Resc 
V.  IVmurhourn^  {a)  which  was  circumftanced  very  like  («)  Borr.  I.CJ 
the  prcfent  cafe :  and  it  was  there  determined  that  the  p.  520.  No.  167. 
fubftitute  gained  no  fettiement,  though  he  was  fwom  in  Aoic,pH|i«9jt 
to  the  office.— Serjeant  Burl  and  anfwered,  tibat  there  '*•  ^^** 
wai  a  material  difierence  between  the  cafe  cited  by  Mn. 
Solicitor  Geker  al  and  the  prefent  cafe.    For^  in  tho 
cited  cafe,  Merrick  was  never  prefented  to  the  office  at 
•any  court-leet,  as  conilable  in  his  own  right ;  which  the 
cuftom  required  all  conftables  to  ferve  for  that  tithing  to 
be:    and  confequently  he  was  never  appointed  at  the 
court-leer,  though  he  was  fworn  in  before  a  jufiice  of 
peace.     Whereas  here  it  is  ftated,  that  P<iJmery  the  pau- 
per,  was  fworn  in  at  the  court -Icet,  by  leave  of  that 
court:    and}  confequently,   he  was  appointed  by  the 
court-leet ;    and  it  was  for  himfelf  and  on  his  own  ac- 
count that  he  executed  the  office.     This  would  be  a 
good  title  for  him,  upon  an  information  in  nature  of  a 
^uo  warranto^  to  fhew  by  what  authority  he  took  upon  him 
to  execute  the  office  :  whereas  Merrick  was  no  more  than 
deputy  or  fubftitute  to  Mr.  Bayly,    This  sian's  being 
appointed  by  and  fworn  in  at  the  court-leet  was  a  matter 
notorious  to  the  parifh  :   and  they  might  have  removed 
him,  if  likely  to  become  chargeable  to  them.    It  wu 
Mr.  jim^r^s  turn  to  turnifli  a  tythin^fian.     Now  fuppo* 
fing  Mr.  ^mer  to  have  only  changed  turns  with  the  per- 
fon who  flood  next  in  turn  to  him ;   and  that  fuch  per- 
fon had  been  appointed  and  fworn  in  at  and  by  confent 
of  the  leet  ibr  that  year,  and  Jmor  in  like  manner  for 
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Rf «  w.      the  next  year  5  would  not  they  both  have  been  ccnilables 
Kiiiof.  ^^^  theraiclvcs,  in  their  own  right,  and  on  their  own  ac- 
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count  ?  in  Shccpjhcad  v.  Miibourne  (a)^  the  officiadng 
(a)  Burr.  8.  c  fchool-mafter  was  confidered  as  a  deputy  ;  becauie  the 
p.  S44.  Now  83.  right  was  not  in  him'.  But  here  the  kgal  rii^ht  was  in 
Ante^oMe*  aV  *^  P^uper ;  and  he,  not  Jm$r,  was  relponfible  for  his 
,.i.  jjjp^.  *^^*condu£t  in  the  office.  The  Serjeant  added,  that  this 
(*)  3.&  4.  *^  of  parliament  (0)  ought  to  be  conftrued  liberally  i 
Wiu.  St  Mary,  favour  of  iettlements  ;  becaufe  it  rcftorcs  pepple*s  nitun 
^  ><•  rights  ;  and  he  obfervcd,  that  it  only  fays,  **  that  if  tb 

**  perfon  fliall  execute  tlic  office  for  himfelf  and  on  h' 
•    '^  own  account ;"    but  that  does  not  require  that 
ihould  be  chofen  in  his  own  right.— LiORd  MANsrxBLm  « 
My  brother  Burland  has  argued  this  point  very  ing^- 
fiiouily :    but  it  fcems  to  me  to  be  a  plain  cale.     The 
queftion  is,  Whether  the  pauper  ferved  this  office  for 
himfelf  and  on  his  own  account,  or  not  i    The  qucftioii 
is  pot,  how  he  was  prcfented  to  it ;    buti  how  he  ferved 
It.      Mr.  jfmor  was  the  perfon  in  turn  to  furnifli  a 
tythingman:    and  he,  by  leave  of  the  court,  pots  this 
man,  a  day-labourer,  in  his  place,  and  pays  hvofi  all  his 
expences  attending  the   execution  of  the  office  :    and 
jfmor  received  the  benefit  of  it,  by  being  difcharged  of 
his  obligation  to  ferve  in  this  his  tuni  ;    thertfoie'  he 
*  ferved  for  Jmor.    It  is  true,  that  /tmor  was  not  liable  for 

his  mifconduA ;  for  he  was  not  deputy  t%  Jmar :  but 
yet  it  is  clear,  that  he  executed  the  office  for  jlmor^  and 
not  for  himfelf  and  on  his  own  account,  according  to  the 
intent  and  meaning  of  this  a£l  of  parliament.— Mr.  Jus- 
tice "Yates.  In  the  cafe  of  ffmifrhourn^  the  pauper 
was  confidered  as  a  fubllitute.  Here  indeed  the  man  was 
fworn  in  at  the  court-leet  i  which  the  other  was  not,  nor 
even  •  prefcnted  at  it :  but  he  appears  clearly  to  have 
ferved  the  office  for  Mr.  y/wor ;  and  not  to  have  executed 
it  for  himfelf,  and  on  his  own  account.  This  aft  of  par- 
liament meant  and  intended  fuch  perfons  as  were  confi- 
derablc  enough  in  a  parilh  to  ferve  fuch  offices  for  them- 
fclves  and  en  their  own  accounts;  which  this  man  was 
not.— Mr.  Justice  Aston  was  of  the  iamc  opinion, 
•  that  this  fwan  appeared  clearly  to  have  ferved  for  j4mor\ 
and  not  to  have  cxeciUed  the  office  for  himfelf  and  on  his 
own  account.  Though  he  was  indeed  fo  far  the  legal 
officer,  that  he  might  have  had  a  good  defence  upon  an 
information  in  nature  of  a  quo  warranto  brought  againil 
him  for  executing  the  office ;  yet  it  don't  follow,  that  he 
executed  it  for  himfelf  and  on  his  own  account,  within 
tjic  intent  and  meaning  of  this  aft  of  parliament. — Mr. 

Justice 
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JusTicE^WiLLEs'concurred  inopiniou,  for  the  reafons      Rwv* 

above  particularly^  fpccified. — The  Court  were  unani*  Ali.c4ii«* 

znous  in  difcharging  the  ru!e  to  Ihtw  caufe  why  the  or-  *'**^** 
ders  (hould  not  be  quaihed. —  Both  ordei*s  were  aiErmed. 

303,    Htlfington  V.   OvfTy    Trinity  Term^    13.  Geo.   3.  AnippoJiit. 
Burr.  S.  C.  746— Two  jufticcs  remove  the  Rev.  John  ^^"^/^^^ 
JiMn^hom  from  HeUington  'in  IVeJImor eland  to  Ovar  ^^ jamutiraipr v^ 
Che/hire.     The  femons,  on  appeal,  confirm  the  order,  tticbiih«p     . 
and  ftate  the  following  cafe: — That  on  the  firft  day  of  fl'ouWrticafe 
O^oher  1766,  the  vicarage  of  the  parifh  of  Over  afore-  J^ ^'^^'feL-r 
tfaid  wa$  iequeftered  for  three  years,  or  till  the  bi(hop;^^^*J^,J21^ 
Aould  releafe  the  fame  :   that  on  the   i%th  Atlj  of  O^- aimual 4^, 
tf o^rr  aforefaid,  the  pauper  was  ordained  ^^^ro;!,  by  the  althMigh  the 
1>i(faopof  CheRer^  in  order  to  fupply  the  cure  of  Ov^  P^^^y  ^^ww^  <# 
during  the  icqucftration  :   that  from  the  15th  day  ot^"^^'*"'* 
K)€i6her  aforefaid  to  the    5th  day  of  June  1768,  he  per- 
formed divine  fervice  as  curate,  and  refided  in  the  parifh 
^i  Ail9fi^  by  exchange  with  Mr^  Meyrlrty  who  was  the 
^curate  of  /iff on  aforcfaid,  and  who  during  that  time  per- 
formed divine  fervice  at  Ovcr^  and  paid  the  pauper  five 
'3>ounds  a-year  for  doing  his  duty  at  Affen^  m  addition 
"Ho  his  falary  of  ^5!.  a-year,  which  was  paid  him  by  th# 
churchwardens  who   were   tlie  fequeftrators  of  Ovn> 
from  tlic  faid   15th  day  of  Offober  1766  to  the  firft  day  . 
of  OSlober  1769,  when    the  fequeftration  ended:    that 
■from  the  faid  15th  day  of  June  1768  to  the  faid  firft  day 
of  OHoher  1 769,  the  pauper  performed  divine  fervice, 
and  did  the  duty  as  curate  at  Over^  and  refided  there ; 
but  it  did  not  appear  that  the  pauper  had  any  licence  to 
the  curacy  of  Ahon  aforefaid.     The  court  of  fefiions 
being  of  opinion,  **  that  the  faid  John  Langhorn  gained  a 
^  fettlement  at  the  patilh  of  Over  afcyefaid  in  thecoun- 
**  ty  of  Chejier  aforefaid,"  do  order  that  the  faid  warrant 
of  removal  be  confirmed  and  made  abfolute :    and  the 
fame  is  hereby  confirmed  and  made  abfolute  accord! ng-- 
ly  ;   fobjed  nevcrthelcfs  to  the  opinion  of  the  Court  of 
King's  Bench,  on  the  aforefaid  Aate  of  die  cafe.— Mr, 
T.  CowPER,  in  obtainirig  a  rule  to  Ihew  caufc  why  thefe 
orders  (hould  not  be  quamed,  faid,  the  only  queftion  was» 
**  Whether  ferving  a  cure  in  a  parifh,  as  fequeftrator, 
•*  gains  a  fettlement?"  which  the  juftices  had  determined 
in  the  affirmative  ;  and  he  denied. — Ma.CHAMBREnow 
fhewed  caufe.     He  argued,  first,  That  this  curate  or  fe- 
queftrator  was    irremoveable,    and  not  within  the  in« 
tention  of  13.  tf  14.  Car.  2.  c.  12.     tie  did  not  come  as 
a  wanderer ;  he  rather  came  to  fettle  on  his  own.     I'hey 
cQuld  not  have  removed  him  within  the  fuft  forty  days ; 
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HzLtivoTOK  and' a  pcrfon  not  rcmovcablc  within  forty  d^yi,  gains  < 
V.  Qvta.  icttlcmciit  by  rcfidiiig  forty  days.  Bcfidcs,  sBCONOLYf 
thiy  office  of  curate  or  flqucftrator  **  for  three  yjBars«  or 
*'  till  the  bifhop  (hould  releafe  tlic  vicarage  from  the  fe» 
'*  queftration/'  is  a  public  aiinual  office  or  charge  in 
the  parilhy  within  3.  <SJ*  4.  ff^Ui.  tf  Mary^  c.  1 1.,  f.  6. 
and  It  was  executed  on  hU  own  account.  It  ,w^  con- 
ferred upon  him,  under  his  own  qualification  of  a  dea« 
con;  and  quite  independent  of  the  vicar  of  Over*  A 
deacon  is  for  life  ;  and  it  is  called  an  office  iii  tb^  ca« 
nons.  And  its  being  conditional,  if  the  Mfhop  (hpaU 
releafe  the  fequeftration,  is  no  objeftion  :  a.  d^nditionaL^ 
hiring  will  gain  a  fettlement.  He  cited  tinw^od  xn 
and  what  was  faid  by  Lord  Hardwic^ie  in  the  c^le  oi 

{^^^m.%.C.^Sundrl/h{a).  —  Mr.  Cowper,  contra^  *rgvied»  F1EST» 
That  13.  d  14.  Car.  2.  c.  12.  was  laid  entirely  out  of  th^ 
cafe  by  feveral  fubfequ^nt  ftatutes;  and  he  c^uld  nor 
gain  a  fettlement  under  that  a£k.  S£cpKD<.v»  This 
cannot  be  confidered  as  executing  an  annual  office  or 
clurge  in  the  pari/h,  on  his  own  account.  It  could  not 
be  annual;  becaufe  the  fequeftration  would  be  at  an 
end»  the  very  moment  the  debt  had  been  paid.  The  cu- 
rate alfo  might  have  difTolved  the  contract,  whenever  he 
pleafed.  He  had  no  freehold  in  his  office,  as  a  pariih^ 
clerk  has ;  who  is,  upon  that  foot  indeed,  bolden  to  be 
irremoveable,  and  to  gain  a  fettlement.  And  as  to  hi$ 
being  a  deacon,  that  is  a  charader,  not  an  office. — 
Lord  Mansfield.  There  is  no  colour  for  confidering 
this  as  an  annual  office :  it  is  no  office  at  all.— Mr* 
Justice  Aston.  You  can't  call  ii  an  annual  officci 
when  the  fequeflration  may  be  determined  at  any  time. 
It  is  not  the  annual  office  of  a  conilable,  or  a  tything* 
man  ;  they  are  appointed  ytarly,  and  to  ferve  for  the 
year.  That  of  parifh-clcrk  is  a  freehold :  and  it  is  upon 
that  foot  that  a  parifh-clcrk  gains  a  fettIement.«-MR. 
JjLisTicE  WiLLBs  and  Mr(.  Ju&tics  Ashhurst  con- 
^rred.— Both  orders  quafhed^ 

Apettyioijfahii  304.  j^^*  v*  Hoff  Afaff/ely  Ea/ffT  Tiwjf,  13.  Cr«.  3. 
iworninco  Ca/ii,  252. — Two  jufliccs  by  an  ordet  remove  James 
•fficc,  and  cxe-  u^cs^  Ann  his  wife,  and  their  five  children,  from  the 

iDf  ?^th!X  P^^^'^  ^^  ^^P^  Manjdl  in  the  county  of  Hnefwd  to  the 
difcharg«!«r*r.  parifh  of  Brampton  Mhotts  in  the  fame  county.  The 
li/fc/i/f,  and  AC-  fcdioiis  on  appeal  adjudged  the  fettlement  to  be  in  Hop^ 
^ jirct  a  feiilc-  Manfell^  quafticd  the  order,  and  flated  the  following 
.  cafe : — Thar  Daniel  Davies^  being  a  certificate  perfoa 
from  the  pariih  of  Rofs  to  the  parilh  of  Brampton  A6be$ts^ 
where  he  rcfidcd  many  years,  during  that  rciidcnce  had  a 
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>n  named  Jsbn ;  which  fon  afterwards  lived  in  the  famd      *■■  •• 


ari{h«  and  was  chofen  petty  conftable,  and  fwom  to  ex<« 
cu»e  that  office:   that^  after  being  fo  fworn^  he  declared 
ic  would  notferve  the  office  himfelf ;   and  did  accor- 
dingly employ  one  James  Addis  to  ferve  it  for  him*  to 
whom  he  gave  half  a  guinea  for  his  trouble  :   that  fome 
years  aftei-wards  Jamts  Davits  (whofe  legal  fettlement 
was  then  in  the  parifh  of  Bridjiow)  was  bound  appren- 
tice by  indenture  to  the  above-named  Jebn  Davits  for 
the  term  of  feven  3  ears  in  theaforefaid  parifh  o(  BramP" 
ten  MbettS'i  and  duly  ferved  the  faid  term  :   that  the  faid 
Jamts  Davits  the  pauper  was  removed  by  an  order  of 
Jtwo  jufticcs  from  toe  parilh  of  Hopt  Munfdl  to  the  parifh 
of  Brampton  Abbms^  upon  a  fuppofition  that  he  gamed  a 
fettlement  there  by  fuch  apprenticefhip ;   to  which  order 
the  parifh  of  Brampton  Abbotts  appealed.      This  courts 
coniidering  the  matter,  is  of  opinioh  that  the  afore&id 
J^H  Davitsj  though  chofen  and  fworn  in  to  the  office  of 
petty  conftable«  but  not  having  himfelf  executed  the 
lamey  did.  not  gain  a  fettlement  in  the  faid  parifh  of 
Brampton  Abbotts ;   and  confequently  that  the  faid  Jamts 
HavUs  the  pauper  did  not  gain  a  fettlement  in  the  fame 
parifh  by  means  of  fuch  apprenticefhip. — Bearcroft 
and  Phillips  fhewed  caufe  m  fupport  of  tlie  order  of 
iefllions :   and  they  flared  the  ^ueuion  to  be,  WhetheCy 
according  ro  the  true  conftruftion  of  the  flatutes  3.  fFilL 
isf  Afary^  c.  II.  f.  6.  and  9.  ti  10.  IVilL  c.  11.  f.  i.   the 
pauper's  mailer's  certificate  fubfifled  at  the  time   the 
pauper  ferved  his  apprenticefhip;  or  had  been  previoufly 
avoided  bv  his  having  executed  the  office  of  petty  con- 
^fbiblc  by  deputy,  and  under  the  circumflances  flated  in 
^he  cafe.^    And  Bearcroft  contended,  that   though 
"the  latter  of  thefe  flatutes,  which  rcfpefts  certificated 
-perfonSy  ena^ts^  that  they  may  acquire  a  fettlement  by 
mcuting  an  annual  office,  yet  the  former  a£l,  which  was 
a  general  one,  required  that  the  office  fhould  be  executed 
by  the  party  intitling  himfelf,  for  himfelf  and  on  his  own 
account  :  that  tbefe  aSs  being  in  pari  materia^  the  latter 
lAuft  be  referred  to  the  former:   that  in  this  view  it  was 
obvious  that  executing  the  office  by  deputy  would  not 
latisfy  thcexprefs  words  of  the  Legiflaturc,  and  that  no- 
thing left  than  a  perfowtl  difcharge  of  its  duties  could 
give  a  fettlement :   that  fuch  an  execution  of  the  office 
could  not  be  confidered  as  giving  a  title  to  a  fettlement, 
withoiit  doing  as  much  violence  to  the  fpirit  of  the  poor 
Uws  in  general  as  to  the  letter  of  this  particular  flatutc: 
'  that  this  as  well  as  many  other  modes  of  acquiring  fet« 
ttunenttwire  merely  fubflitutes  for  notice  to  the  parifh, 

whicii 
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Rex  9»      i^hich  the  law  otherwife  would  require :   that  the  prill'* 

lUriMAM-  ciple,  therefore,  was  notoriety  to  the  parifh  :    .and  that, 

•ILK.       unlefs  the  party  fervcd  the  omcc  in  perfoii,  there  could 

not  poflibly  be  that  notoriety ;    for  that  the  petty  con- 

fiabie  was  not  chofcn  by  the  parifh,  but  at  the  leet,  of 

which  the  parifh  had  no  notice.      Mr.  Bearcroft 

alfo  contended,   even  if  the  Court  fhould  be  of  opinion 

that  the  difcharge  of  the  duties  of  this  office  by  deputy 

was  fuiRcient  to  fatisfy  the  lktute»  that  ilill  it  ought  to 

appear  that  the  whole  of  thofe  duties  had  been  difchaiged* 

and  throughout  the  whole  of  the  period  during  which 

the  officer  was  bound  to  perform  them :  tliat  it  had  been 

adjudged,  in  the  cafe  of  Rex  v.  the  Inhabitants  cf  Fittle* 

/«>  M    %       ^*^^^^  (^)>  ^1^^^  ^"  execution  of  the  office  for  the  fpace  of 

Ceo.  ».  '1744.  »  whole  year  was  nccclTary  to  give  a  fettlement ;  and  that 

Burr.  s.c.  138.  it  did  not  appear  upon  the  cafe  when  and  how  early  in 

1.  wiicsi.      the  courfe  ot  his  year  the  pauper  employed  the  deputy^ 

?•  ^*  or  whether  fuch  deputy  did  or  did  not  dilcharge  the  du- 

nczc^aion.     ^^^^  ^^  '^^^  officc.     But  upon  this  point  tlie  Court  thought 
that  the  fame  ilri^lnefs  is  not  to  be  obferved  in  con- 
ftruing  orders  of  jufliccs  as  is  ufed  in  conviftions  ;  and 
that   they  will  not  doubt  of  fadts  of  which  it  appears 
(i)V!deRexv.  that  the  leffions  had  no  doubt  /^^^.— Phillips  contend* 
tiw  inhahitann  ^d,  that  the  pauper's  mafler  had  not  avoided  his  cerdii'- 
Cl«»fter^***^"  cate,  the  execution  of  the  officc  not  having  been  fuch  as 
Caid.  162.       ^^^^  ^^^  of  ^^^^  IftUiam  require:   that  the  very  terms  of 
the  a£ls  of  parliament,  as  well  as  the  general  pnnciples  of 
the  poor  laws,  demonflrate,  that  the  execution  of  this 
office  muft  be  pcrfonal :   that  the  words  of  the  firft  a& 
were,    **  If  any  perfon  who  fliall  come  to  inhabit  in  any 
«*  parifh  :"  that  thcfe  words  were  flriftly  perfonal ;  ana 
that  there  was  no  pretence  to  fay,  that  a  man  could  gain 
a  fettlement  under  thefe  words  by  any  reprefentation,  by 
the  inhabitation  of  his  wife  and  family  without  himfelt: 
tliat  thefe  words  are  immediately  followed  by  "  fhallfor 
•'  himrdf  and  on  his  own  account- execute;     and,  being 
fo  con  hefted  with  the  former,  feem  to  fhew  tliat  die  Lc- 
giflature  meant  to  purfue  the  fame  idea  of  pcrfonality ; 
and  that  the  continuance  of  the  party  in  office  during  a 
whole  year,  which  the  fame  claufe  required,  fartlier  ni- 
voured  the  fame  idea  :    that  this,  which  bore  the  title  of 
an  explanatory  a£t,  mufl  be  taken  according  to  tlie  na- 
tural import  of  the  words,  and  will  not  admit  of  a  lati- 
tude of  conflruftion  :  that  the  cafe  of  an  explanatory  law 
was  one  of  the  lafl  in  which  it  would  be  permitted  to 
refort  to  artificial  reafoning  and  legal  fiftions ;   fuch  as 
the  doftrinc  of  qui  fac'tt  per  a/iumy  facit  per  fe  :  that  as  In 
every  otlicr  inflance  the  gaining  of  a  lettlcmeat  is  per- 

fonaly 
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,    it  ought  ftill  to  be  more  fo  when  done  by  fuch      ^^«  •• 
iS  as  in  the  prcfent  iiifiance,  by  the  means  of  avoid- -'^®'*  ^^^* 
ing  a  certificate  ;  becaufe  it  was  the  objeft  of  (a)  theJat-  .' 

ter  of  thefc  afts  to  increafc  the  difficulty  in  luch  cafes  :  y}^  k^^, 
that  a  fettlemcnt  is  confidered  as  a  reward  by  the  piri(h  Firtieworth, 
-for  the  benefit  of  the  pauper*s  labour,  a  rccompence  for  Burr.  S.Ct 
the  fervices  he  has  performed  :  that  it  is  fo  adjudged  in 
the  cafe  of  Rex  v.  the  Inhabitants  4if  Chufichurcb  fb)  :  (*)  ^' 33-C 
That  in  dire£t  contradiction  to  this  maxim,  by  a  refidence  vvli]^  i. 
in  any  other  place,  and  confequently  without  any  re-Burr.S.  c^ 

\«oinpence  to  tlie  parifh,  if  the  doctrine  of  deputing  were 
'Co  prevail,  the  difficulties  thrown  by  the  L^iflature  in 
^he  way  of  certificated  perfons,  aiming  at  iettlements, 
"^ivould  oe  removed,  and  a  door  to  great  fiaud  opened. 
I  -<.  \  That  a  petty  conflable  is  not  fuch  an  officer  as  is  oy  law 

authorized,    unlefs    under     particular    circumflanccs, 
'Co  appoint  a  deputy :  that  it  is  laid  down  in  Hawkim  (r),  0)  x.  KawJ 
chat  **  a  conflable  may  appoint  a  deputy  to  execute  a  **•  ^  ^*' 
•*  warrant  dire Aed  to  lum^  when  hy  reafon  officknefsor 
**  othenvife  be  cannot  Jo  it  himfelf  ;"  and  that  the  rcafon 
^fligned  is»  that  otherwifc  there  would  be  a  failure  of 
juftice ;    and  he  adds,  "  that  he  does  not  find  that  it  is 
*'  fettled,  that  without  fuch  fpecial  caufc  a  conflable  can 
**  make  a  deput)'  :'*  that  in  Sir  H^alter  Vamh  cafe(  J>/  it  was  (i)  i.  Sid.  ^ 
Golden  by  Kelvnc^e,  Chief  Juftice^  and  Windham,  tliat 
^  crcnftable  cannot  make  a  deputy ;  and  that  the  juflices 
^t,  leffions  did  wrong  in  allowing  it ;  for  they  only  make 
a     £ervant,  but  a  deputy  as  fuch  mufl  be  fworn  and  aft 
^  ST  himfelf  as  well  as  the  conflable :    and'  that  in  this 
c^.<c,  as  reported  in  Keble  and  ^iderfin  {e)j  the  authority  of^^^^'J^^^'^^ 
^A9eltsvJVinchccmbe{f)y\\\i\d\  is  there  flated  to  have  been  {f,j,,J,3^,^ 
^i^<d  from  Moor  znd  Rolle^  was  by  thcfe  Judges  denied  to  uv.  133.  s 
^^  law,  as  to  a  conflabfe's  general  power  of  making  a/z-xj^  , 
*^putv  :  and  that  it  was  agreed  by  the  Court,  as  flated  in  mJoI-,  8*$ 
^'Wrr^.f,  that  where  a  woman,  under  a  cuflom  that  this*i.  Roll.  Ab 


^^  »cc  fhall  be  fcrved  by  rotation  of  houfcs,  is  called  upon,  Si>'« 

f  "^  may  appoint  one  to  Icrve  for  her  ;    and  that  he  who 

*?^  to  fervc  IS  fworn  and  is  the  conflable  and  not  a  deput)'! 

***t  it  feeins  to  follow  from  hence,  that  where  it  is  not 

^^feftly  clear  tliat  an  officer  has  a  power  to  depute,  and 

^"'icrc  that  officer  is  fworn,  the  afts  of  his  unfworn 

-  j^rPutjr  cannot  by  any  relation  be  faid  to  be  his  afls. 

**W  it  never  his  been  before  fuppofcd  that  any  but  the 

?^^*'ibn  vifibly  and  publicly  executing  the  office  could 

^      V*)  Tbe i^MfTM/ powsr  of  making     cufTtrl  in  the  cnfc  of  Rex  v.  AUc« 
^    '^puty,  in  this  c^fe  a«  well  ah  in     Stubhi  and  others,    a.  Term  R-.p. 
*^*  ^1  An  «>vtrreer,  it  very  fully  dif.     Sw  ilt  vti.  pj  jc  4.,  7,  a». 

gain 
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Ru  «•       i^ain  a  fettlement  by  it ;  and  thatthe  only  queftion  hither- 

Hon  Mam*   jq  ms^c  Upon  the  lubjcft  has  been,  Whether  fuch  perfoHv 

•'**^       afting  for  another,  could  himfelf  gain  a  fettlcmcnt  r  That 

the  Court  held,  he  could  not,  as  not  executing  it  on  his 

own  account :  that  ftill  lefs  ought  the  principal  to  have 

tliis  advantage  without  any  execution  at  all:  that  LsE, 

Chief  Jujlhc^  at  the  time  he  delivered  the  jud^entc' 

the  Court  in  the  cafe  cited  of  Rex  v.  Fittleworth^  faid^  "  M 

^  opinion  on  the  o.  &  lo.  Jf^tlL  3.  c.  1 1.  f.  i.  is  this,  tha: 

^  the  meaning  of  tiie  words  *^  unlcfs  he  fhall  execute  iom. 

*'  annual  office  in  fuch  parifli/'  &c.  is,  that  unkfs 

•*  does  that  fervice^  which  is  a  performance  of  this  reftti/l  ,^t 

•*  «<;J^/V/^/i;^tf<f7prWrr/^fi,C5fr.hedoesnotgainafettlcxnent::r  " 

that  his  lordfhip  nad  before  faid  in  this  cafe,  that  '*  the 

•*  fon  for  the  (cttlements  given  under  this  title  to 

•*  men  was  C^)  for  the  reward  of  their  fervice  :^^  that    T& 

employ  another,  and  that  probably  in  liis  own  ab'en^re^ 

could  never  be  that  execution  of  his  office,  or  performance 

offervice,  which  v;as  meant  by  the  Legiilature  togi-ve 

fuch  an  officer  a  claim  to  the  reward  :  thai  if  every  otlicr 

title  to  a  fcttlement  was  founded  upon  a  perfonal  perform 

mance  of  the  requifitcs,  that  if  a  man  could  not  refide  foT 

forty  days  or  come  into  a  parifh  to  fettle  on  a  fettleinciit 

of  lol.  a  year  by  rcprefentation,  if  he  could  not  be  hired  fox 

a  year  or  bound  as  an  apprentice  by  deputy,  if  thefe  afls 

could  not  be  done  for  him  by  another^  mucli  Icfs  ou^ht 

that  aft,  which  the  very  terms  of  the  llatute  require 

that  he  nmft  do  **  for  himfelf  :*'    that  the  authority  of 

^     the  cafe  cited,  with  refpcft  to  the  neceffity  of  a  perfonsl 

fcrvice  to  entitle  the  officer,  had  governed  a  fubfcquent 

{h)  Burr.  Cafe,  that  of  Rex  V,  the  Inhabitants  of  Chriftchurcb(b)  ; 

Settl.  Caf.  3^5.  and  that  if  Lke,  Chief  Jujliccy  Ihould  have  thrown  our 

(*)  Rex  V.        3"y  di^um  to  the  contrary  in  a  more  early  period  than 

Sc  Maurice       tlic  determination  of  Rex  v,  FittUworth  (r),  the  Court 

in  wiiichcfler,  would  pay  very  little  regard  to  that,  when  fet  in  oppo- 

Burr.  S.C.29,  fl^JQ^  jq  the  folemn  and  deliberate  determination  in  the 

^An^p  Miri.*«c  latter  cafe.     He  alfo  obferved,   that  if  thefe  arts  in  tan 

Ante,  page  29  5>  .^  z-jj  1  •/•  ^       "* 

pL  296.  materia  were  not  conlidcrcd  as  one  law,  if,  contrary  to 

its  preamble,  the  latter  ftatute  was  to  be  taken  as  a  new 
and  not  {d)  an  explanatory  one,  the  mere  entering  upon 
an  annual  office,  after  having  been  legally  placed  in  ir, 
would  entitle   to  a  fettlemcnt:    that  in  Rex  v.  FittU* 

(«)  See  Rex  v.  St.  Giles*s  Rea-  Will.  c.  30.  without  any  general  ne- 

ding,    Cald.  fo.  ^6.  and  note  there,  fercncc,  or  reference  to  the  flaruie 

on.  3.  Will,  fc  Mary,  c.  si.f.  6«  theaA 

(J)  It  if,  in  exprsft  termt,  exph-  in  qutftlon. 
natory  only  •£  ibe  ftaiute  S.  fa  9. 
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m^th  (a)^  Leb,  Chief  JufticCy  had  urged  this  argument      R«x  v. 
itJi  the  fame  view:   toaf  it  was  the  former  aft  alone  Hope  Man. 
at  required  an  execution  thrQugbout  f  he  year :  that  mere-       ••*•*•• 

to  have  been  invefted  with  the  office^  or  even  to  have 
lecuted  it  in  a  (ingle  inftance,  could  never  be  fuch  a 
rvice  to  the  pari(h,  as  could  be  meant  to  intitle  to  fuch 
reward :  that  fuch  an  idea,  though  it  w^  tlie  clear 
^nftruftipn  of  tlie  aft,  if  confidered  feparately  and  apart, 
ul  never  vet  been  iiififted  upon  ;  and  confequenthr  tha^ 
le  univerul  fenfe  muft  h^ve  b^en,  that  the  two  aaa  tOr 
?thef  formed  one  fyfteni  of  law  uppn  the  fubjeft. — 
E.LEN,  in  fupport  of  the  rule  to  quafh  the  order  qf 
tfions,  infifled,  that»  with  refpeft  to  the  firft  point,  wl^er 
ter  a  conftable  may<ippoint  a  deputy,  the  dii^inftioiv 
as,  that  minifterial  offices  may  be  executed  by  deputy, 
•It  that  judicial  offices  cai^not:  tliat  it  fs  faid  in  the 
5ry  pafl^e  which  had  been  cited  from  Hawkins  (b]^  that  (^j  j.  hiwIc. 

iixt  omce  of  a  conftable  is  wholly  minifteria},  and  no  P.  c.  62. 

^vay  judicial :"    th^t  this  dif^inftion  is  adopted  by 
OKE,  Chief  Juftlcey  in  the  cafe  of  Phelps  v.  ffinch- 
mbe^  as  reported  in  Buyiro4e  and  Rolle  {c) ;  and  that  it  {<)  3.  BuJftr. 
there  holden,  as  it  is  alio  laid  down  by  Lord  Hale  {d)^  77* 
at  a  conftable  may  appoint  a  deputy :   that  all  tlie  au-  '•  ^^'  ^^* 
oritics  ^ree,  tliat  for  afpecial  caufe  he  may  make  one ;  *'*• 
id  that  it  is  by  no  means  a  neceilary  cpqlequcnce  that  ^^^  H.h.p.C. 
J  cannot  generally  depute  ;    that  in  the  qife  of  Peak  v. 
^urne  ^e)  it  is  decide4  tliat  a  p;|ri(h-cl^rk  m^y  depute  ; 
id  the  Court,  in  dcjivering  their  judgment,  give  the 
^Qt  cafe  as  another  inftance  of  a  fimilar  power  2  and 
at  in  the  ioifc  of  MedhurJ}  v.  JVaite(f)   the  Court  (/) '3.  Burr. 
•Id,  that  a  high  conftable  (though  taken  to  be,  in  feme  1259- 
fpefts,  a  judicial  officer)  mi^ht  make  a  deputy  to  do 
'iQii^erial  gds  {g).    TJ^^t,  with  refpeft  to  the  fecond 

(«)  Ante,  pfge  2S5,  pU  29^.    B\)t        [gl  But  the  power  claimed  here  is 

^  0^,  MM  c^  opiQUMi  of  Lord  to  depute  g^ntraUy  and  for  nil  aAt. 

^&i  as  well  as  every  other  cafe  cited,  In  fuch  a  cafe  there  is  an  inftance  in 

Ppetrs  CQ  have  been  founded  alto-  which  the  Legifljture  have  interfered: 

Mmt  vpon  the  aiithority  of  Pheips  for  by  ft.  t.  WiU.  dt  Mary,  c.  18.  f.  y. 

'•  Wmcbcombe ;    the  decision   of  it  is  pr^yided,   *^  that  if  any  perfoo 

'Uch  cafe  could  by  no  means  efta-  '*  4iO«nting  from  tliechurphof  Eng. 

Bfli  the  ^tmral  power  contended  '*  l^nd  fliall  be  chofai  or  otherwift; 

r;  as  it  was  the  cafe  of  a  depo-  '*  appointee!   to  be^r  the  office  of 

tioQ  made  by  a  conftable  when  Jickt  **  his^  conftable  or  petit  ooniftable, 

d  /or  a  pqrpofe  clearly  uiniJUrlal,  *<  ice,  and  fqch  perfon  (hall  fctuple 

is  al(b  ftatad  1^  the  reporters  in  '^  to  take  upon  him  any- of  the  faid 

serai  to  have  been  adjourned ;  and  '^  offices  in  reg^^rdof  theoaths,**  4c(v 

Bolftrode  to  have  been  compro-  every  fuch  perfon  (hall  and  maj^  exe- 

fed,  and  that  no  jadgment  ever  cute  ft^ch  office  or  empbymenf  by  a 

I  given,    ifotc  by  Mr.  Caldi-  fufficient  deputy,  ^« 

VpL.  IL  X  PQint| 
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Ri«  V,      point,  whether  a  ppnftable  executing  his  office  by  d 

MaiJ.   py^y.  avoids  liis  certificate,  and  acquires  a  fettlemcnty 

was  a  maxifn  (a)^  that  the  Court  would  leau  ^^  favour 

fettlements  :   that  tliough  there  was  no  direft  authori 

upon'  the  fubjed,  the  principle  had  been  eftablilhed 

many  cafes:    that  what  a  man  does  by  deputy  is 

every  intent  and  purpofe  the  fame  thing  as  if  he' did 

hithfelf :    that  tliere  could  be  no  reafon  why  this  flionl 

be  the  only  exception  to  that  general  rule :    that  tii 

meaning  of  the  Legiflature,  in  ufiiig  the  words  **fc 

♦•  himfelf  and  on  his  oWn  account"  in  the  ftatute  9.  ( 

10.  ^/7/.  3.  c.  1 1,  was  to  prevent  adeputyfroragainingafd 

tienient :    that  it  had  oeen  adjudged  in  the  cafes  of  7i 

{h)  MSS.  Cif.  Inhabitants  of  Lothfome  v.  Shertjf  Hales  (b)j  and  Rexv^  t 

vin.  Abr.  19.  Inhabitants  of  fVtnt er bourn  (c)y  that  a  deputy  conflabl 

3^"  g    execiiting  the  office,  docs  not  thereby  acquire  a  fcttli 

pi.stsgf^**  ''ftieht:   rtiat  if  the  duties  of  that  office  ^r^performe 

'  thi  performance  of  which  was  intended  to  give  a  fctri« 

llo.'       ™'"  '»*  *^  P^^'^  thereby  benefited,  this  right  muft  ft 

See'atfo  i.  Bl.   fomtwhcre :  and  that  it  fcemed  to  follow  of  courfe,  th 

Rep.  451.         if  it  did  not  upon  the  deputy,  it  muft  upon  the  principa 

And  ante,  pigf  tj^j^^  otllerwiib,  though  a  fervicc  was  done,  and  a  rccor 

•95-  P*'  30*-    pence  intended,  no  recompcncc  could  be  had  ;   and  t! 

matim  that  fettlements  are  to  be  favoured  would  be  t 

tally  and  ftrangely  reverftd.     That  it  has  been  fai 

that  notoriety  is  the  principle  {d)  upon  which  the  fcv 

X2l\  modes  of  acquirmg  fettlements,  fubfequcnt  to  t 

ftatute  1.  Jac.  2.  c.  17.  f.  3.  are  founded,  and  con! 

qucntly  that  perfonal  fcrvice  is  here  an  indifpenfable  1 

quifite;    but  if  this  were  fo,  Jf  the  fettlcmcnt  depend 

altogether  upon  that  degree  of  notoriety  which  mi 

arifc  from  the  execution   of  the  office,  it  could  ne^ 

have  been  decided,  that  a  fcttlcmeut  could  not  be  gain 

by  a  deputy :    that  the  ftatute  9.  ^  10.  lyUL  3.  c,  : 

docs  not  require  a  perfonal  fervicc  :    that  the  xyords  * 

merely  "  execute  fpmc  annual  ofEce  :"    that  it  is  a  n 

(«)  Tho*  this  hai  hcen  generally  "  to  be  conflraeO  in  the  fiTotfi 

fo  received,  it  ilofs  not  any  where  **  fetUcmenis,  when  fuch  conftr 

appear  to   have  Iicen  fo  e()ahli/hed  <<  tion  may  do  a  prejudice  to  o^ 

upon  any  clear  and  ratisf-idtory  prin-  *^  people,  and  no  fervicc  to  the  ff- 

ciple;  neither  ha^  It  at  all  tinnes  and  *<  pir^  who  certainly  it  no  va^n 

univcrfally  been  adopte<i.      It  rtems,  **  but  h-^s  a  fettlcinent  fomcwhen 
that  the  mayim  ought  pnly  to  ob-         {d)  In  the  cafe  of   a  certifia 

tain    in  particular  cafes,   and    that  m.'ip,  the  certiAcate  does  not  amo* 

the    found'er    and   better    reafoning  to  a  notice  in  wiitinf^.     Lord  Ha 

i(  that  of  Raymond,  CAtc/ ;y^ff^iV«,  wlcke   in   Rex   c/.   St.  Maurice 

{n    the    cafe  of    Rex   v.    Aynhel :  Winchefler,  Burr.  SectK  Caf.  fo. 

<'  I  do  nut  fee  \yhy  the  ftatuies  ait  AntCj  page  185,  pi.  196. 

1: 
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w,  and,  as  fuch,  to  receive  its  conftrudion  from  itfclf,       IU»  v^ 
k1    not  to  be  interpreted  by  reference  to  the  peculiar  Ho?»Man-* 
ording  of  any  other  aft ;  and  that  it  is  not  expkinatory  '^'^ 

f    the  ftatute  3.  &  4.  ff^iil,7,  c.  11:   that  it  \?as  ex- 
refsly  fo  adjudged  in  a  cafe  between  the  parifhes   of 
"urclear  and  Eaftwoadhey  [a)y  and  in  Rex  v,  St.  Maurice  (^)  i.str.  163. 
I   Ti^inchtfter  (b) :    that  in  the  fame  cafe,  as  ftatcd  in  h)  Ante,  pa^e 
^urf.  L££»  Jufticej  addS)  that  the  unanin^ous  judgment  2S5.  p|.  296. 
>f  the  Court  in  Rex  v.  Bmclear  was  well  founded  j  **  for 
'  the  aft  enlarges  the  ccrtific^te-njan*s  power  of  gaining 
'^  a  (ettlement  \  for  now  if  he  executes  fuch  an  oiHce  by 
'*  deputy  he  gains  a  fettlement,  whereas  by  3.  ^  4.  (f^ilL 
**  fc^  Mary^  c.  II.   he  was   to  execute  it  for  himfelf 
**  and  on  his  own   account:''    that  no  found  reafon 
could  be  oppofcd  to  this  conftruftion  ;  for  although  tba 
office  was  exegutcd  by  the  deputy,  it  wa5  tiic  principal 
that  was  refponiible  to  the  pari(h}   and,  that  it  was  ia   . 
.conformity  to  one  of  the  firft  general  principles  upon 
which  the  doArine  of  fettlements  was  built,  that,  as  the 
p^rifh  derived  a  benefit  by  being  eafed  tliroughout  thi& 
year  of  tlie  burthen  of  this  o£ce,  the  perfon  by  whofe 
weans  they  were  fo  relieved  was  intitled  to  his  rt?com- 

Eence;    and  tliat  tlie  law  had  faid,  the  equivalent  was 
is  fettlen)cnt.     That,,  though  notoriety  might  be  tlic 
true  principle,  there  was  not,  as  had  been  contended,  any 
^ant  of  legal  notoriety  in  this  cafe  ;    for  that,  in  con- 
,   ^plation  of  law,  the  parifti  muft  be  taken  to  be  prefent 
Wthe  leet,  where  ihey  owed  their  attendance  ;   i^nd  con- 
'  %ucntly,  that  the  principal  mull  have  been  placed  in 
"   his  office  with  the  privity  of  the  parifli. — Wii-les,  Jh/' 
,   ^«.    Two  ftatutes  are  made  the  fubjeft  of  doubt  here  ; 
ihc  llatute  3.  ^  4.  IVilL  Id  Mary^^  and  9.  frf  10.  IVdl.  3. 
This  laft  is  the  aft  more  immediately  applicable  to  the 
prefent  queftion.    One  point  I  lay  out  of  the  cafe,  Whe- 
Acr  a  conftable  may  make  a  deputjr  ?     Moft  of  his  afts 
*rc  minifterial,  and  as  to  minifterial  afts  he  certainly 
"^ay.    This  is  fo  fettled  in  Mcdhurfi  v,  fVaite :    and  thp 
Calcs  cited  of  Rex  v,  the  Inhabitants  of  Jllcannings  (cj^  and  /^j  Burr.S.  C, 
^ff"  Walter  Fane's  cafes  were  confiderable  authorities  in  63^ 
fopport  of  the  general  power.    The  words  alfo  ctf  the  Ante,  page  296, 
I   ftature  3.  £^  4    Jf^tlL  td  Mary^  c.  11.   fecm  to  imply  P*-  a*-** 
'    that  this  oi&ce  may  be  executed  by  deputy.     The  aft, 
I>y  ^flrifting.the  right  there  given  to  thofe  who  execute 
the  office  **  for  themfelves,"  rather  fuppofcs,  that  unlefs 
Ais  reflriftion  had  been  interpofed,  they  would  have  in- 
titled  therafelvcs,  if  they  had  afted  "  for  others."     But 
tbgt  wiU  Qot  intirely  govern  this  queftion ;  as  there  is 
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Rix  V.  behind  a  confidcrablc  doubt  (a)y  how  far  this  flatote  ca 
HeriMAr-  \^  conneftcd  with  the  ftatutc  9.  tsT  10.  Will.  3,  h 
^^^^*  which  Jthc  fcttlcment  in  the  prclcnt  inftance  isgivei 
Had  it  not  been  for  the  authority  of  Lee,  Chief  juftic 
in  tiie  cafe  of  Rex  v.  Fittletvorth  (b)^  1  Ihoula  hai 
thought  that  the  latter  ftatute  had  been  a  new,  and  nc 
an  explanatory  law.  To  be  fure,  there  can  be  no  donl 
but  that  the  holding  and  legal  ferving  of  an  office  wa 
fubftituted  in  lieu  of  forty  days  notice :  but  the  paupc 
is  here  fufficiently  announced  to  the  parifli  in  bis  du 
rader  of  conftablc  by  being  chofen  at  the  leet,  andfwoi 
in  to  his  office.  An  office  conferred  fo  publicly,  and 
a  place  where  it  was  alfo  the  duty  of  the  pari(h  to  atten 
could  not  fail  of  beine  a  matter  of  notoriety.  It  is  th 
notodety,  and  the  credit  derived  from  being  in  fo  pub] 
a  ftation,  that  form  the  principal  grounds  upon  whi< 
the  officer's  fettlement  is  founded :  and  therefore  I  < 
not  agree  with  what  was  faid  by  Lee,  Chief  Juftice^  aft 
be  h^d  given  the  judgment  of  the  Court  in  kex  v.  Fttii 
worthy  that  the  fettlement  was  meant  as  a  rocompen 
for  tlic  performance  of  Xh^tfervice  for  the  fpace  of  a  yea 
which  is  the  rcquifite  the  a£l  prefcribes:  at  leaft  tl 
ferfonalitvfxct  is  not,  in  my  opinion,  an  indifpenfable  n 
quiiite.  I  think  on  the  contrary,  that  tliis  a£l  ought  I 
icceive  a  liberal  conftruAion:  and  fo  it  is  adjudged,! 
,Jiex  V,  BurcUar  (c).  The  queflion  then  comes  to  thiJ 
Whether  this  man,  having  been  appointed  and  fworn  Vf 
and  having  paid  another  perfon  for  difcharging  the  dis 
ties  of  the  office,  (hall  be  confidered  as' having  extents 
the  office  within  the  meaning  of  the  ftatute  ?  Now  it 
clear,  that  if  the  principal  docs  not  gain  a  fettlenien 
the  deputy  cannot :   but  tlio'  the  deputy  do^  npt,  yop 

(a)  The  authoriticf  «re  noe  ooly  pi.  aiS.    this  point  itctived  a  fe 

far  frDm  be'ng  iiniform  with  refpe^  lemn  determination  agreeable  to  ll 

to  the  rcfLrcnpeof  the  latter  of  thcfe  intimation  of  opinion  by   Mr.  Ju 

Aatutes,  4he  Certificate  Ad>,  to  the  tipe   Wi|les    in    the   prdcnt  cafe 

fornrter  uncier  which  a  fett(cment  is  and    that   the  Certiftcate  Ad  w: 

gained    by    fervine  an  office  i    hut  not  there  ^  be  conArued  with  n 

there  has  alfo  beep  louch  di^crence  ferenca  to   the  13.  &  14.  Car.  : 

of  ojj^nipn,   whether  the  Certi^cate  but  as  <?  aot;,  and  not  ««  tx^anaim 

Ad  ought  to  be  ponftrqed  with  re-  law.     And  this  dociDon  wai   fut 

Jation  to  the  flatote  f|.  it  14. Car-  2^  fequenitothatofRexc;.  FirttowortI 

under  vwhich  the  power  is  given  of  which  was  in  M    17.  U  18.  Goc».: 

removing  peifons  coming  fo  fettle  in  1744.     ^'o'^*  P»tt  3I»«  pl»  306. 
a  tenement  under  the  yeaily  value  of 

ten  pounds.      But  though  there  arc  (f)  Vide  Probyn  and  Lee,  Jnft 

to  be  found  fomc  di^it  of  a  late  date  ce$,  in  the  cife  of  Rex  v.  St.  .Ma^ 

that  fecm  to  (hew  that  this  qudtion  rice  in   Winchcfter,    Burr.    S.  • 

It  ii'iii  unfcttUd,  yet  in  the  cafe  of  fo.  29.   24-     Ante,  pagff  ^85,   g 

%cx  V.  Duns  Tew,  anti^  page  190^  2^6, 
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tmait  refort  to  a  very  different  kind  of  reafoning  to  Ihew       Rex  v. 
tha.^  the  principal  cannot.     I  lind  nothing  which  com-  Hop«  Mmr- 
pd«   mc  to  lay,  that  it  is  neccffary  that  this  man  fliould       "'*•• 
DAve  ferved  the  office  in  perfon.     On  the  contrary,  the 

Jjencral  maxim  of  the  law  is,  qw  facit  per  ahum^facit  per 
^  :    mnd  the  burthen  of  the  cxecxnioh  has  certainly  lain 
upon  this  man.     As  to  the  authorities,  had  the  cafe  of 
-R^*  v.  fiitUworth  been  direftly  in  point,  we  fliould  have 
holden  ourfelves  bound  by  it :   but  there  the  officer  was 
removed  in  the  middle  of  the  year,  and  confequcntly 
tl^rc  was  no  execution  of  the  office  for  a  year  either  by 
deputy  or  in  perfon.     1  therefore  think  this  an  execution 
rf  the  office  within  the  z&. — Buller,  Jufiice.     As  to 
Ac  objeAion  in  point  of  form,  befidesthe  general  anfwer 
«at  has  been  given,  if  tiie  deputy  appear  to  have  been 
Ptid,  I  fhould  prefume  the  whole  work  was  done»    With 
'"cfpcft  to  the  merits,  the  autliorities  cited  ftrongly  fa- 
vour the  general  power  (a)  of  deputing.     In  Rex  v.  AU^ 
^^mmgi(h)  the  Court  aflcs,  **  Who  is  benefited  by  theC^M"^**!*** 
••  fcrvicc  of  the  deputy  ?*'      "  Why  the  principal/'  *s.«-  P»-  a«*. 
Afidthc  reafon  given  is,  '*  Becaufe  it  difcharges  the  prin«> 
*\  cipal  from  ferving  the  office  again,"    After  fuch  fer- 
^ice  ae  certainly  cannot  be  called  upon  again,  until  it  is 
^i)  turn.    And  the  parifh  as  well  as  the  party  is  benefited 
t>y  the  fervice;    as  otherwife  the  burthen  muft  havo 
f^Ukn  upon  fome  one  of  their  number.     The  office  hav- 
^^g  then  in  i^SS,  been  fupplied,  and  that  by  the  means  of 
^l^e  principal,  with  the  knowledge  and  to  the  advantage 
^f  the  parilh,  the  fervice  of  the  deputy  is  the  fervice  of 
^lie  principal ;   and  if  the  contrary  were  holden  now» 
i^either  the  one  nor  the  other  would  gain  a  fettlement; 
*or  it  is  clear  that  the  deputy  docs  not.    The  whole  rca- 
^ning,  therefore,  of  the  cafes  that  eftablifh  this,  goes 
Wrongly  with  the  argument  that  the  principal  may.— 
^nle  aofolute.    Order  of  feffions  quafhed. 

«)5,  Rex  V.  Liverpool  Hilary  Term^  29.  Geo.  7.  MSS,  Jenrlnf  the 
•^The  pauper,  Samuel  Littleman^  was  originally  fcttlcd  at^*?*J  ^**^ 
^'••nriflw,  and  about  fifteen  years  before  the  oriler  of  re-  J^tiJSem^ 
^^oval  was  made  he  came  to  refide  at  Liverpool  \  and  while  s.  c.  3.  Temu 
*c  refided  there  he  was  elefied  fexton  by  the  proprietors  Rep.  nS. 


^f  Hie  feats  in  the  church  or  chapel  of  5/.  James^  ^Xz^^^-^     , 

p«gt  5ii«  pit 

U)  It  ieemt  10  hvit  betn  amirn-    Clarke,  gmirsllf,  that  1  cenftaMt  ' 
{*U  a  (ettkd  poim,  both  upon  the    may  depute,     i.  Term  Rep.  6$u 
""^clt  and  at  the  bar,  in  Rex  v. 

X3  wftf 


,.c.  »//'^^^  "• 


s. 


*^^°^1  Neat  ^f  V^^teodeA  ^^*;.uo\c  v^^^^^^Vve 

^^-  'S%  nS^  aft,  »^  :f I  dut-ng  ony  J01 
a^"^  f,-,<i  fo  »^  "^    the  v*o^^    „re  tbit  Vie  w 
■  ^^-^^'J  iS.  fot  'Tno  confef  ^'SoVe  ^Ti(b^^\ 

t'^^^^'^Vor  or  tbto«6^te-inen  *^^*b^  tent»«6 
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po  ^i^er  of  the  juftices  to  remove  an  officer  or  fervant  of    Fitti.i- 
tlk^    public  any  more  than  a  fervant  or  apprentice  who    ^»*»th  v, 
is     -lander  contraS  with  a  mailer.— Sir  John  Strange.       •^'•"°''* 
A    crertificate  perfon  (hall  not  be  in  a  better  iituation  when 
he    comes  into  a  parifh,  than  a  pauper  who  comes  in  un* 
der  the  3.  &  4.  AK  ^  M.  who  muft  fcrve  the  annual 
ofRce  during  one  whole  year.     Thefe  ads  muft  be  taken 
together,  and  the  one  conftrued  by  the  other.     In  the 
ca.Ci  of  the  parifh  oi  Garftngton  (tf),  the  office  was  fervedC'')  Ante,  pap 
«i\aring  one  whole  year  j  and  though  the  pauper  was  not***'***'  *^*' 
fvvorn  till  half  a  year  after  the  election,  yet  reference 
nnight  then  be  had  to  the  time  of  his  eleaion ;  in  the 
Tame  manner  as  if  adminiftration  is  granted  many  years 
«if^er  the  death  of  the  intefiate,  yet  then  it  ihall  have  re- 
ference to  the  day  of  his  death. — Lord  Chief  Justice 
1^£E.  The  queilion  is,  Whether  a  perfon  coming  into  a 
parifh  under  a  certificate,  is  made  a  tithingman,  and  exer- 
cifes  his  office  in  part  only  of  tlie  pariih,  and  for  half  % 
Year  only»  gains  a  fcttlement?     To  this  three  objefiioiu 
nave  been  made.  First,  that  the  order  of  removal  is  bad, 
becanfc  at  the  time  when  he  was  removed,  he  was  in  the 
execution  of  a  public  office,  from  whence  they  had  no 
power  to  remove  him,  and  it  has  been  compared  to  the 
cafe  of  a  (ervant,  wliom  the  juftices  cannot  iiemove :  but 
to  this  they  have  not  cited  any  a,uthority  ;  and  if  a  fervant 
flloold  beconne  chargeable  to  a  parifh,  I  think  he  might 
be  removed.   This  aft  of  the  8 .  &  9 .  fVilL  3.  defcribes  the 
tirne  when  a  certificate-man  fhail  be  removed,  that  is 
^ben  he  becomes  chargeable,  without  any  limitation: 
^  that  tlie  juftices  by  this  aft  had  certainly  a  power  to 
'femovc  the  pauper.     The  fecond  objeftion  is,  that  this 
^^ce  did  not  extend  to  the  whole  pariih  j    but  it  is  fta- 
?^  in  the  order,  tliat  lie  exercifed  it  in  the  parifli ;  which 
*^  complyir^  with  tlie  very  words  of  the  aft  of  parlia- 
'^ent,  which  fays,  tliat  he  fhall  execute  it  in  fuch,  and 
*^ot  through  fuch   parifh.     As  to  the  third  objeftion, 
^^hichis  the  chief,  1  do  not  know  that  any  cafe  Las  been 
^^^rmined  as  to  that  purpofe.     That  oi  Garjinaton  .was 
^^Ver  detemiined,  and  beftdes  difFers'  ellentially  from  the 
P^fent cafe,  as  Sir  John  Si'-RA.NGE  has  Ihewn.    Tfec    . 
3*  k^  4'  ff^.^  M.  differs  m  words  from  this  aft,  yet  it 
^otild  be  odd  to  place  him  on  a  :difFerent  footing  .firooi 
^^herjlaupcrs  who  are  to  gain  a  fctd^mejitby  the  ex- 
^i^ifing  <K-amvual  offices,  and  that  is  iqr  and  during  it    , 
year;  wliichmuft  betlierracoiiftraftionoftliis  aft,^cr-    . 
•^fethe  bare  placing  a  ccrd£cate-jnan  rinfoffioe  ^Quld 
S^in  hima  fettlcnient  immediately.  As  tothecafeofMr. 
^^oj^aboBt-euttring  of  a  teneipent;  there  arc. no  nreord$ 

X  4  about 
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FiTTic*     about  his  living  a  vear,  and  it  is  the  credit  he  gets  by  the 

WORTH  V.     hiring  that  fixes  nira  in  the  parifli ;    but  in  me  prefent 

PvLBOftooGK.  cafchegaihs  it  by  the  execution  of  the  office;  and  though 

the  words  of  the  3.  &  4.  ff^.  (^  M^  have  no  reUtion  by 

words  to  this  ad,   yet  I  fhould  think  it  ought  to  have 

the  conftrudion. — Wright  andDENNisoN,  Jufiicts^oi 

BttiT.s.c.  s^s.  the  fame  opinion. 

Seivihstlte  307.  Cold  J/itoHv.ff^bodche/ler^  Hilary Termy^liGet.a* 

fllBce'cTtithfiii.  i,  £urr.  Si  C.  4441 — ^Two  jufticcs  remove  Mary  HarrifoA  4 

Mr  ^Zr!^    widow  and  her  four  children  from  Cold  AJhtw  to  fVood-^ 

diffcrnu  dmei  ^befter.    The  feffions,  on  appeal,  difcharged  the  order.  - 

where  Che  cuf.'  smd,  as  to  this  part  of  the  cafe,  ftated,  That  there  bein^  ^ 

tom  was  CO       cu/hm  in  the  hundred  of  PuckUchurchs  in  which  the  Wh^ 

^T^^a^,^^    paria  of  Cold  Mhton  lies,  for  the  occupierd  of  fmall  ten^ 

wui  nS^fnT  ™<^^s  within  the  faid  hundred  to  ferve  the  office  ^^ 

lettlemenc.        tfihingman  for  half  a  year  only  at  a  time,   Dmuel  Harrjf^^ 

the  hufband  and  father  of  the  paupers,  above  twenty-ft^^> 

years  ago,  ferved  tlie  office  of  tithingman  for  the  park.^ 

of  Cold  Ajhton  for  half  a  year  only,  and  about  five  ye^r 

ago  ferved  the  fame  office  for  the  fame  parifh  for  anotI.i.e 

half  year  only.    It  was  objefied,  on  the  one  fide, 

this  office  was  not  an  annual  one.      On  the  other  it 

contended,  that  he  had  executed  a  public  office  for 

whole  year,  for  that  the  .two  halves  would,  under  ^li^ 

cullom  of  the  parifh,  amount  to  a  whole  year,  efpeciali^ 

as  the  office  of  utb'tngman  was  annual  in  its  nature.  ^X 1 

(*)  Stra.  5^14'.  the  cafe  of  BurUfcomb  v.  Sampford  Ptverell^  [a)  the  c 
^"^»P*S**^»  of  tithingman  was  adjudged  to  be  an  annual  office  witK 
**   *93«  the  parilh,  within  the  meaning  of  the  3.  &  4.  fVlil 

Maryy  c.  1 1,  f.  6. ;  and  the  eleAihg  him  twke  into 
office  (hews  their  approbation  of  him  the  (Ironger  a 
fit  and  proper  perfon  to  execute  fuch  an  office. — Lo 
Mansfield.    By  this  cuftom,  as  hereftated,  it  is  not 
annual  office. 

If  achurch-yard      jqS.  Rcx  V.  Liverpool,  Hilary  Term,  I9.  Oco.  3.  3.  T>r 

parifheT/i^      iR^/^..ii8. — Two   juftices  removed  Samtfcl  Liitltmorth  ^ 

fexton  may  ga/n  ^^^  *^"  ^^"^  children  from  Liverpool   in   die  couni^ 

a  recciement  in  palatine  of  Lancajhr,  to  Siourton  in  the  county  palatiiT'^ 

ibt  ont  in        of  Cbefler.    The  -feffions  on  appeal  reverfed  tiiat  orde  "^ 

^^^^^*^'^^'fab}ca  to  the- opinion  of  this  Court  on  the  foilowii^^ 

part*of  rhc^      cafe  :~The  pauper  Samuel  Littlemore  was  originaUy  fe^^ 

church  lieiwith.  ^ed  in  Stourton,  and  about  16  years  ago  canjie  to  teude  i  ^^ 

iM  ihic  iMriOi.    Liverpool'^  and  "while  he  refided  tliere,  he  was  elefted  fc 

ton  bV  tlic  proprietors  of  the  feats  in  the  church  or  di_ 

pel  or  St.  James,  at  a  veftry  there  held  in  the  prefence  C 

the  churchwardens,  being  recommended  by  the  thea  mh 
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tiiiler  to  that  officb ;  and  executed  that  office  fix  years,       i^kx  ^. 
lodging  all  the  while  in  the  parilh  of  Liverpool,    The   LivstrooL. 
boundary  between  Walton  and  Liverpool  is  in  the  chapeU 
yard  of  St.  Jameses :  the  church  ana  part  of  the  church- 
yard {lands  in  the  parifh  of  ff^altoHj  and  the  other  part  of 
the  church-yard  is  in  the  parifh  of  Liverpool;    but  not 
Any  corpfe  was  ever  buried  in  that  part  of  the  church- 
yard which  lies  in  the  parifh  of  Liverpool  whilft  the  pau- 
per executed  die  ofRce,  though  corpfe^  have  been  buried 
there  fince.     The  inhabitants  of  Liverpool^  feat-holders 
and  others,  conflantly  attend  the  church  of  St.  Jamei^ 
in  proportion  of  fifty  to  one  of  any  other  parifh  or  place.* 
Law  was  to  have  argued  in  fupport  of  the  order  of  fef- 
iions :  but  the  Court  defired  Bearcroft,  and  Maiqley, 
contra^  to  )>egin.     They  admitted  tliat  the  office  of  fexton 
was  fuch  as  would  enutle  the  perfon  executing  it  to  a  fet- 
tlement ;  but  contended,  under  the  words  of  the  3.  fV.  l^ 
A/.  €•  II,  f.  6.  that  the  office  muft  be  executed  in  the 
town  or  place,  in  order  to  give  a  fettlement.    But  here 
be  was  cnofcn  fexton  to  the  chapel  oiSt,  James'^  which 
ftands  in  the  parilh  of  fFalton ;  and  it  appears  that  he  never    . 
executed  any  part  of  the  office  in  LiverpooL    The  exe- 
tuting  of  an  annual  office  is  equal  to  giving  notice^  but 
the  execution  of  tliis  office  in  ff^alton  was  no  notice  to 
the  parifh  of  Li'vtrpooL    The  fexton  is  appointed  to  th« 
^arch,  and  not  to  the  church-yard  ;  for  it  appears  from 
the  definition  of  a  fexton,  in  Burrti  EccL  L.  Sexton^  and 
Chamb*  Dl£i.  that  he  is  an  officer  to  take  care  of  the  vef- 
leisy  vefiments,  &c.  belonging  to  the  church,  and  to  at- 
tend the  minifler  and  churchwardens  at  church  ;  and  this 
office  is  entirely  diflinft  from  that  of  a  grave-digger. — 
X*ORD  Kenyon,  Chief  Jnftice.    There  is  no  doubt  but 
^hat  part  of  the  office  oflexton  confifts  in  digging  graves; 
^his  is  different  from  that  of  the  facrift,  which  is  an  office 
Icarcely  known  fincc  the  Reformation,  except  in  fome  of 
the  cathedrals,  whofe  duty  it  is  to  take  care  of  the  facred 
veflments.    And  it  is  as  clear  that  the  office  of  fexton  is 
m  public  office  within  the  meaning  of  the  3.  W.  li  M. 
jC.  II.  £  6.     In  this  cafe  the  church-yard  lies  in  two 
farifhes,  and  the  fexton  gained  a  fettlement  in  that  in 
ivhich  he  refided.  ~Psr  Curiam.  Order  of  feffions 
^ofinnedf 
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SETTLEMENT   BY   HIRING   AND    SEHVICE. 

I.  The  flat  uUs. 
II.  Offerfons  who  may  he  hired  usfervauli. 
in.  Of  the  contrati  of  hiring. 
IV.  Of  general  hiring^ 
V.  Of  particular  or  fpecial  hiring  s* 
VI.  Of  cuflomary  hiring, 
VII.  Of  retrofpenive  hiring^ 
VIII.  Of  conditional  hiring. 
IX.  Of  fever  al  hiring  s, 
X.  Offervice  in  different  places, 
X I .  Offervice  with  different  maflers. 
XII.  Of  marriage  during  fervice. 

XIII.  Of  ahfence  from  the  fervice. 

XIV.  Of  evidence  of  hiring  cmd  fervice, 

I.  Thejlatutes, 

309.  TQ  Y  13.  &  14.  Car.  2.  c.  12.  it  is  cnaftcd,  "  That  pcrfooi fettled 
.if  "  it  fhall  and  may  be  lawful,  upon  complaiiH  by  hiring  mad 
•*  made  by  the  churchwardens  oroverfeers  of  the  poor/''*"^''®'f' 
•^  of  any  parifli  to  any  juftice  of  the  peace,  within  forty  "***?*  P"^**!. 
*•  days  after  any  luch  perlon  or  perlons  coming,  to  to  „,  .jj^jbcr  ^n 
**  fettle  as  aforefaid  in  any  tenement  under  the  value  of  any  tenement 
•*  ten  pounds,  for  any  two  juftices  of  the  peate,  whereof  «ndct  ten. 
**  one  to  be  bf  the  quorum,  of' the  divifion  where  any  P^""^*"'^'"* 
«*  pcrfon  or  perfons  that  are  likely  to  be  chargeable  to  ^^Jj^^jJ^^^* 
**  theparifh  fliall  come  to  inhabit,  by  their  warrant  to dayi. 
**  remote  and  convey  fuch  perfon  or  perfons  to  fuch 
*•  parifli  where  he  or  they  were  laft  legally  fettled ,  either 
**  as  a  native,  houflioldcr,  fojourner,  apprentice,  or  fcr* 
**  tumt  fbv  the  fpace  of  forty  days  atleaft,  unlefs  he  or 
•*  dicv gWae *ftrffieient  fecurity  for  -the  difcharge  .of  the 
**  faia  pariib  to  be  allowed  by  tlie  faid  juftices. 

310.  But 
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Thefofty  days       310.  But  by  I.  Jac.  2.  c.  17.  f.  5,    "  The  forty  days 
refidence/haii    a  contiuuaiicc  ofVuch  pcrfon  in  a  parifh  intended  by       C 

f^'tte  d"^     "  ^1^^  **»^  ^^  ^f  ^^  »3-  &  H.  Gir-  a.  c  12.  to  make  a    J 

livery  9f  notice  *^  iettlcmcnti  ihali  be  accounted  from  the  time  of  his  or    '^^^ 

ia  writing  to     **  hcr  dclivci  v  of  iiotice  in  writing  (which  they  are  here-  -^^ 

ihc  churchwar.  c«  hy  required  to  Ao)  of  the  houfe  of  his  or  her  abode^*:^  j 

Htn  or  overrter.  „  ^^^^  ^j^^  number  of  his  or  her  family,  if  he  or  Ihe  havo  ^ 

<*  any,  to  one  of  the  churchwardens  or  overfeers*  of  th»^c-  j^^ 

*^  poor  of  the  faid  parifh  to  whidi  they  fhall  fo 

"  move." 

Theforty  di>t      311.  And  by  tlie  2.  /W//.  H Mary^  c.  II.  f.  3.  for  fu^ 
ihaii  be  ac-       plying  the  defers  of  the  faid  fiatutes  of  1 2.  &  14,  Car.  ■ — 
coumedfrom    c.  12.  and  I.  Jac.  2.  c.  17.  it  is  enaftedy  •*  That  t 
orfuch  no'iicT  "  f^'^y  ^^y^  continuance  of  fuch  perfon  in  a  parifh 
ID  tbe church!   ^^  ^own  intended  by  the  faid  a&s  to  make  a  fettlemei^ 
**  fhall  be  accounted  from  the  publication  of  a  notice  7 
<^  writing,  which  he  or  fhe  fhall  deliver,  of  the  houfe  oi 
*<  his  or  her  abode,  and  the  number  of  his  or  her  fandljt^ 
**  if  he  or  fhe  have  any^  to  the  churchwarden  or  OTerfeer 
**  of  the  poor ;  which  faid  notice  in  writing  the  £iid 
*(  churchwarden  or  ovcrfeer  of  the  poor  fhall  read,  or 
<^  caufe  to  be  read,  publicly,  immediately  after  divine 
*^  fervice,  in  the  church  or  chapel  of  the  faid  parifli  or 
<'  town,  on  the  next  Lord's  day  when  there  fhall  oe  dinne 
*^  fervice  in  the  fame ;  and  the  faid  churchwarden  or 
*^  overfccr  of  the  poor  is  or  are  hereby  required  to  rsif- 
"  ter,  or  caufc  to  be  regiftered,  the  (aid  notice  in  writing 
•*  in  the  book  kept  for  the  poor's  accounts." 

Rui  if  any  m-  312.  But  by  the  3.  JFllL  ^  Mary^  c.  1 1.  f.  6.  it  is  fur- 
fiur-itdp:ijnn  ^j^^^  cnaftcd,  *'  That  if  any  unmnyried  perfcrty  not  havint^ 
^ithoui  c:;Jd    ..  ^.^^      children,  ihall  be  lawfully  hired  into  any  pariffi 

or  cuildrtii  mail    ^  ..  '  j-     i    r       •       /i     n  1         «•     /  r"*"** 

be- hired  and  or  town/cr  on:  year y  luch  Icrvicc  lliall  beadjudg^and 

ih3ii  fcTve  for  •  *<  deemed  a  good  fcttlcincnt  tiicrein,  though  no  fuch  no- 
ye:ir,  no  fdch     i<  {iq^  in  writing  be  delivered  and  publifhed  as  is  before 
notice  need  be   „  requited." 
given.  * 

Bill  no  p«T(on  3x3.  But  by  the  8.  &  9.  H^iU.  3.  c.  30.  it  is  enafted, 
fhall  g.iin  a  fet-  <«  Tiiat  no  pcrfoii  fo  hired  as  aforefaid  fhall  be  adjudged 
Uj'^^^'JJ  "  ^'  decmeJ  to  liave  a  good  fettlcment  in  anv  fuch  pa-- 
^ce"5nteftS*  **  ''^^  °^  towiuliip,  unlefs  fuch  pcrfon  fhall  continue 
ferve  a  whole  *'  and  abide  in  the  fame  fervice  during  tlie  fpace  of  one 
year.  ««  whole  vcar." 

No  perfon  who  ^i^  gy  ^.  &  la  1^111.  3.  c.  II.  "  No  perfon  or  per- 
?*"riiiniid"«  **  *^*"  whatfoever  who  fhall  come  into  any  parifh  ^  a 

m ertijkai§^(hi^  (aln  ^(etdcmcnt  by  hiring  andftrvieu 
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aft  whatfo* 
fuch  parifh, 
really  ^d  bona  fide  take  a  ieafe 
^'  of  a  tenement  o/the  value  often  pounds,  or  (ball  exe- 
^'  cute  foiqe  annual  office  in  fych  parifli»  being  legally 
^'  placed  in  fuch  office*'* 

315^  By  12.  Arm.  ft.  i.  e.  18.  f.  a.  it  is  enafted,  ^  That  No  perron  ftali 
••   af  any  perfon  whatfbever,  upon  or  after  the  *4th  of  «*»n*'«''f-. 
^    ^um  17 13,  be  a  hired  fcrvant  to  or  with  any  pexfon  "^r^^ifj^^ 
**     ^whatfoever  who  fliall  come  into  or  fliall  rcfide  m  any  V\\yx^kltJ'^ 
^*    2>arifli,  townlhip,  or  place,  in  tliat  part  of  Great  Britain  living  under 
**     cralled  England,  by  means  or  licence  of  a  certificate, « (tnifitmu^ 
**     ^nd  who  (hall  not  afterwards  have  gained  a  legal  fettle- 
^     nent  in  fuch  parilh,  townfhip,  or  place ;  fuch  perfon^ 
**      \>y  being  hired  by,  or  fervi  ng  as  a  fen'an t  as  aforefaid  to 
^uch  certificated  perfon,  fbajl  not  gain  or  be  adjudged 
'^o  haveany  fettlementinfuch  parifh,townfhip|Or  pl^e, 
l3y  reafon'of  fuch  hiring  or  fervm^  therein  ^  but  every 
^Vicb  fervant  Ihall  have  his  and  their  fettlements  in  liich 
p^xifh,  townlhip,  or  place,  as  if  he  or  they  had  not  been 
hired  ierv^t  or  fervants  to  fuch  perfonasafoiefiiid,'* 


#«. 


IL  Ofperfons  wb$  may  it  hired  as/ervmtU. 

X6.  Anthony  «;•  Cardigan^   EaJlerTerm^    12.  fVilL  ^,  Awtdcwtr  m%y 
.  309. — A  Widower  had  a  daughter  who  was  mar-  ga>n»fc'«l«nent 
into  another  parifh  and  there  fettled.    Afterwards  fo!,^"fijj^ 
^    'widower  hired  himfelf  into  aparifh. — Per  Curiam,  hebnebiidm 
^^  a  good  fettlementi    for  it  is  within  the  meaning,  living,  provided 
Xigh  it  is  not  within  the  letter,  of  die  ftatute  3.  ^iH.  f«ch  cWrdren 
-^Uary^  c  II.  f.  6.    The  words  are,  «*  if  any  unmarried  ^^l^!^. 
E>«rfon  not  having  child  or  children,"  and  this  man  is  th^'irlJI^*'riJit 
^  married  ;  neitlier  has  he  any  ciuld  or  children  to  the 
pofc  intended  by  the  aft,  viz.  that  can  be  chargeable,  s'c'srttf^'" 
afe  fimilar  to  this  was  before  adjudged  by  Powell  and  Rem.  5^  * 
*>  J^fticiSy  at  Derchefter.    It  was  therefore  held,  that 
widower  was  a  perfon  who  might  gain  a  fettlement 
virtue  of  hiring  and  fervice  («). 

,^  ^)  In  the  report  of  this  cafe,  F«-  **  X\t\i\  from  the  father,  Hr  was  fuch 

^^  3i»  it  is  laid,  **  This  was  a  ^smrt  **  a  perfon  within  ilie  equity  of  the 

^^^ctoLoaoCHrtr  JirsTiciPAR-  **  ftatute,  as  would,  by  being  hired 

^^  vft  tapoo  the  circuit  1    and  he  **  and  ferving  for  a  year,  ^ain  a  fet« 

^^Id,  that  the  child  being  provided  «'  tlement;     to    which    the  other 

^^  and  having  1  ftttJB«em  dif.  «  thais  Juices  did  all  agee. 

3»7-  M'f 
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A  doMgbtir  who      317.  Jeffol>  V.  MJfenden,  Trinity  Ttrm^  1 3.  Jtm.  Foley  142, 
iL'Tw^s  "-*^'^^5  ^«   *  queftion  concerning  the  fctdcracnt  of 
afervant  by  b^  ^<^rah  Barms,    She  had  gained  a  fettlenEient  in  the parifli 
failure  of  Jtjfopy  and  afterwards  came  and  lived  with  her  fethei 

for  a  year  as  a  hired  fervant  in  a  little  cottage  upon  thi 
wafte  in  the  parifh  of  Mijfenden^  for  ten  fhiUings  a-year 
befides  what  (he  could  get  by  her  extra  fer\'ice  and  labou 
The  queftion  therefore  was.  Whether  (he  gained  a  " 
ment  in  the  parifli  of  il/i^/i/3Cf;2.^ — AndTH£Wfioi,BCouiL  -^ 
held  ihe  did ;  for  there  is  no  ground  of  fraud ;  for  it  w^  -^ 
to  live  with  her  father,  who  might  be  grown  old. 

Semnwiinfrt       318-  By  13.  Geo.  1.  c,  29,  f.  7.    ^  No  child,  norfe,         o/ 
FmmdBMg  «»/.   ^  lervant  received,  maintained,  edDcated»  or  employ— ^crf 
/fW  (hall  not    c«  within  THS  FoUNDLiKG  HospiTAi^  fliall  gain  a^^^ 
SJI!/brhiring  **  Settlement  in  the  parifli  or  place  where  fuch  bofpital     /r 
Mftrvicc,      **  fituate,  by  virtue  of  fuch  their  reception, continuanc?^ 

hiring,  or  refidence  in  fuch  hofpitaL    Bot  the  fkid 
corporation,  or  any  perfon  authorized  by  them  for 
that  purpofe,  may,  at  any  time  fo  long  as  any  ^ild 
^*  fliall  continue  to  be  maintained  by  the  faid  corpora- 
^'  tion,  hire  or  let  out  fuch  child  to  any  perfon  who  fluiD^ 
•*  defire  to  cqntraft  with  the  faid  corporation  for  tik 
♦*  work  and  labour  of  fuch  child,  and  to  receive  and  take 
•*  to  the  ufe  of  the  faid  corporation  the  profit  arifing 
'^  from  fuch  tlicir  work  and  labour,  and  to  give  fuch 
**  reafonable  correftion  to  fuch  child  as  they  fliall  think 
•*  proper:   and  that  every  fuch  child  fliall  be  undef 
**  the  diredion  and  controul  of  the  faid  corporation  fo 
^^  long  as  they  fliall  continue  to  maintain  iuch  child/* 

litimKrrUdmttn  3^9*  ^'•*^'  ^^  KewtOTf,  EoflerTcrm^  31.  Geo.  2.  Burr^ 
apcficondi-  5.  6'.  455. — Mr.  Aston  fliewcd  caufe  againft  quafliing 
tionaily  to  be-  the  two  following  orders.  Two  juftices  removed  Georgt 
•ofltic  the  ftr-  Ayrton^  Ellen  his  wife,  Anne^  Elizabeth^  IJahely  JanCj  and 
Sd  b^w"^^'  G^or^^  their  children,  from  the  parifli  of  Marton  in  die 
iKat  time  «nH  weft-riding  of  Yorkjhirey  to  Bank-Newton  in  the  faid  ri- 
ch* performance  ding :  and  the  fellions,  upon  an  appeal,  confirm  their  or-t 
of  the  conditions  der.  Tlie  Hate  of  the  cafe  was  this  : — George  Ayrton  tlic 
on  which  his  pauper  and  his  wife  being  legally  fettled  at  Bank-Newton 
J^ttuwit'^'^  the  16th  of  February  1758,  John  JVilcock,  a  fon  of 
diss  without  Henry  JVilcock  of  Marton^  by  order  of  his  father,  on  tl>e 
imje,heisan  faid  1 6th  of  Ft/ni/ary  1738,  agreed  on  the  behalf  of  his 
unmarried  ftrjw  foid  fethcr  With  thc  faid  George  Ayrton  the  pauper,  who 
at  the  time  of  ^^^  ^^^^^  ^  married  man,  to  feive  the  faid  Henry  fVilcock 
*""^'  his  father  for  a  year,  from  the  24th  of  the  fame  montli 

Seethe  cafe  of   of  February  (when  his  father's  then  fervant  was  to  go 
Farrmgaon  v.    away ),  at  five  guineas  wages,  in  cafe  thc  i^id  Henry  li^il- 
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Mk  flioiild  approve  the  faid  terms;   that  afterwards^  the      Rst  v. 

wife  of  the  faid  George  ylyrten  died,  on  the  i8th  of  the  BAWK-Nt^* 

feme  month  of  February^  without  ifTue.    And  on  the  24th    '^^^^ 

of  the  fame  month  of  F$hruary^  the  faid  George  Ayrton^ 

then  having  neither  wife  nor  child,  went  to  tiie  faid 

Henry  Wtlc^ck  the  father,  who  then  lived  in  Aiarf on  itfore^ 

faid.     And  the  Aid  H.  ff^.  then  alked  him  the  faid  G,  ^^ 

''  Upon  what  terms  and  conditions  be  the  faid  G.jf^ 

**  and  his  fon  John  fVihock  had  agreed:"   and  the  faid 

G.  jf.  then  told  the  faid  H.  fV.  *♦  That  the  terms  agreed 

^*  upon  between  himi  the  faid  G.  A,  and  the  faid  J.  W. 

**  were,  that  he  the  faid  G.  4^  fliould  ferve  the  faid  H.  W. 

"  for  a  year,  from  the  24th  day  of  the  fame  month  of 

^*  Fibruaty^  for  5L  5s.  wages,  in  cafe  he  the  faid  H*  IV. 

^*  fhould  approve  the  faid  terms."  And  thereupon  the 

faid  A/.  IV.  faid,  "  That  he  did  agree  to  the  fame  terms." 

And  accordingly,  the  pauper  G.  A.  did,  on  the  faid  24th 

tf  February  1738,  then  having  neither  wife  nor  child, 

enter- in  to  the  fervice  of  the  faid  H.  fV.  and  did  ferve  the 

iaid  H.  fV.  in  Marton  aforefaid  for  one  whole  year  from 

the  faid  24th  day  of  February  1738;  and  received  5L  5s. 

of  the  faid  H.  fV,  for  a  year's  wages.    The  fedions  were 

of  opinion,  **  That  the  pauper  ferved  the  faid  year  un- 

^*  der  the  faid  contract  made  with  the  faid  John  fyUcock 

^^  as  aforefaid  ;  and  that  at  the  time  of  the  laid  qontraft 

*  *  and  hiring,  he  Was  not  an  unmarried  perfon  witliout  4 

^*  wife ;    and  that  therefore  he  did  not,  by  fuch  hiring 

^*  and  fervice,  gain  a  fett|ement  in  Marttni**  anc^there- 

:€bre  they  confirm  the  faid  order  of  removal. —Mr.  Nor*'. 

Ton  having  moved  to  quaih  both  the  original  order  and 

'^e  order  of  feffions — Mr.  Aston  now  ihcwed  caufe 

"^vhy  thefe  orders  (hould  not  be  qualhed.    By  3.  &  4.  IV. 

'^i  M.  c.  II.  f.  7.  he  muft  be  unmarried  at  the  time  of 

'^lic  hiring.    The  words  are,  **  That  if  any  unmarried 

9^  perfon,  not  having  child  or  children,  (hall  be  lawfully 

"^^  hired  into  any  parifh  or  town  for  one  year,  fuch  fcr- 

'^^  vice  ihall  be  adjudged  and  deemed  a  good  fettlement 

^^  therein ;    though  no  fuch  notice  in  writing  be  deli*» 

♦^  vcred  and  publiflied,  as  is  therein  before  required." 

Here,  the  hiring,  he  faid,  was  on  the  i6th,  and  the  wife 

did  not  die  till  the  i8th ;    fo  that  he  was  not  an  un- 

married  perfon  when  he  was  hired.     The   agreement 

fnight  perhaps  be  made  with  a  married  perfon  on  pur-* 

pole,  by  way  of  caution  to  prevent  a  charge  upon  the 

parifli.    And  in  Rantonv.  Horton^zxifh  [a)^  bv  Pratt,  («)  i».Mo4, 

Chief  Jujitce^    the  intent  of  fuch  a  caution  is  lawful.  393' 

Tq  prove  th^t  thp  time  of  the  contraft  muft  be  referred 

to 
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£a^"n'      ^^  ^'^^  inception  of  it,    he  cited  Bro.  Contra ff^  pL   15, 
TQu!'   **'  ?  '^^  retainer  is  the  proper  inchoation  of  the  fervice.  te 
is  Bro,  Labourer Sy  pi.  9.  &  ii^ — Mr^ Norton,  contra^  for 
quaihing  the  orders.    The  intent  of  the  reftri£lion  of  this 
law  to  unmarried  perfons  without  children,  was  to  prer 
vent  tlie  confe^uential  dan32^  that  might  iiccrpe  to 
pariihes  from  hiring  fervants  incumbeitd  with  wives  or 
with  unfettled  children.    But  this  man  is  within  both 
the  words  and  meaning  of  the  qualifications  admitted  by 
the  aA.    He  could  bring  no  confequential  charge  upoi> 
(4)  vid033aUc.  the  pariih.     If  a  perfon  liired  unmarried  fhall  marry  {a) 
5*9-  during  the  fervice,  yet  he  Ihall  gain  a  fettlementi  both  ta 

hinifelf  and  his  wife.  So  if  a  female  fervant  happening 
to  be  then  with  child  be  hired,  Ihe  and  her  qbild  fhall 
both  gain  a  fettlcmcnt,  if  flic  fervcs  out  her  yean  It  u 
enough,  that  when  he  begun  his  fervice  there  was  np 
danger  of  a  confequential  charge  to  the  parifli ;  and  thi^ 
is  all  that  the  Court  have  tlieir  eye  upqn.  And  though 
this  fliould,  as  between  the  parties,  be  a  contract  between 
them  from  the  i6th,  yet  that  will  not  affcA  tlie  parifli. 
However,  the  c  oiitraA  was  not  complete,  but  a  mere 
nullity  till  the  allcnt  of  the  principal  (the  father)  ;  for 
he  had  it  in  his  power  to  diiapprove.  It  wa$  not  bind- 
ing till  his  aflent  was  given ;  for  the  agent  only  afied 
under  a  limited  authorit}'.  And  when  the  principal  did 
aifent,  tlie  fervant  was  unmarried.  As  to  pro*  C^tttra^^ 
15.  it  ceitainly  was  binding  upon  both  the  parties,  when 
y.  N.  fet  the  price ;  but  had  not  been  fo  if  J.  N.  had 
refufed  to  fet  a  price.  So  Bro.  Labourers^  pi.  9.  &  pi.  1 1. 
But  flill  this  afFe<^s  only  the  contra£ting  parties,  and 
not  the  parifh.-^LoRDMANsFiELD  floppedMR.NoRTON 
from  proceeding,  it  being  clear  that  the  hiring  was  oq 
the  24th  ;  for  the  father  might  have  diflented  from  the 
conditional  argeement  made  by  his  fon  pn  the  16th.  But 
tlie  man  was  unmarried  on  the  24th,  when  the  father 
made  the  complete  agreement  with  him.— And  the  three 
other  Judges  declaring  themfelves  mofl' clearly  tQ  be  of 
the  fame  opinion,  both  orders  were  quafhcd. 

Servants  in  ihe  320.  By  9.  Geo,  3,  p^  31.  f.  8.  "  No  perfon  who  Ihall 

Majt^aUn  Hof^  ^^  be  admitted  inter  tlie  Magdalen  Hospital  as  9 

f}tai  (hall  noi    ««  penitent  projl'tute^  or  who  fhall  be  employed  in  tlie  faid 

gamafciUc.     a  hofpital   as  a  hired  fervant,  fhall,  by  reafon  offucl| 

vntm  jn  the        *,       1     •  ^  r       *  •  r      i  ^  •      -1  -nJ 

parifh  where  admitt.Tnce  or  urvice>  gam  a  fettiement  in  the  pariU) 

Aifh  hofpita!  ts  **  in  which  the  faid  hofpital  is  or  Ihall  be  fituate," 


fltuaicd. 


^21.  Re)^ 
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321.  Rex  v»  Henjingbamf   Trinity  Temif   22.  Geo.   3.  A  «ri/#,  wboTa 
W7A/.  206.— -^r/V^rt  G;^/i«  the  pauper,  on  the  6th  of  *»^*»"*'  '• 
y^znuary  1772,  married   Jndrew    Gambley   who   A^ortly  ^j^Yw*^- 
ifterward  went  on  a  voyage  to  fca,  and  at  Martinmas  fna^y^y a biriM 
following  fhe  was  brought-to-bed  of  a  daughter*    During  before  hit  death, 
the  life-time  of  her  hufband  and  her  child,  (he  hired  •'^f"««''«"«^ 
hcrfelf  Jisa  fcrvant  to  Mr.  l^enn^  and  continued  ^^^^^Htl^-^^^^^ 
than  a  year  in  fervice  under  this  hiring,  during  which  y«r  after ^hii'* 
time  her  child  died.    At  IVhitfuntide  1774}  her  hufband  deatk,  although 
Deing  then  living,  the  pauper  entered  into  a  new  hiring  hit  ^th  was 
and  fervice  with  Mrs.  Benn^  and  continued  in  fervice  *^°*  known  an* 
tinder  this  contraft  until  IVhitfmtide  1776.    In  Auptfi  "^J^^ 
1775  fl^^  received  notice,  that  her  hufband  died  on  the'JJJ^g^I!^ 
10th  of  April  1 7  74. — T  H  E  Court  held,  that  (he  gained  a        .    .^ 
fettlement  under  this  hiring  and  fervice  ;for  that  the  ^^^,f  ^Iji,  . 
fervice  entered  upon  in  the  fecond  year,  while  in  a  capa-  Cafe,  ante^  p 
city  to  acquire  a  fettlement,  though  without  any  new  \ia%  ?>•  143 
contraft,    and    referable  only  to  the   former  contract 
Entered  into  when  fhe  was  not  in  a  capacity  to  acquire  a 
^ttlement,  is  fuficient,  if  completed,  to  give  afettlement» 
^ven  though  fuch  capacity  was  unknown  to  both  parties 
^t  the  time  the  fecond  fervice  or  new  contrail  V7as  entered 
ioto. 
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gams  I 

appeal)  confirmed  that  order,  fufageft  to  tlie  opinion  of  ment  byayear** 
tx.is  Court  on  the  following  cafe: — In  February  1786, fervice,  though 
e  pauper,  John  Drifdale^  being  then  an  unmarried  many  ^^"^  ^/*^!« 

Dt  havmg  child  or  cnildren,  was  hired  for  a  year  to  ferve  Jl^'^*'*'  ^^* 

^  ^mas  Benfon  at  Allendale^  from  Alay^day  1786  to  May^ 
^^^  1787,  as  a  hind.  It  is  the  cuflom  in  that  country  to 
^  m.re  married  men  as  hinds,  becaufe  their  wives  are  bound 
perform  certain  fer vices  for  the  mafler  in  time  .of 
trveft  ;  and  when  the  wife  of  a  hind  dies,  be  mull  hire  a 
male  fervant  to  perform  fuch  fervices.  It  was  in  the 
^ntemplation  of  both  the  mafler  and  the  fcrvant,  and 
T^rfcftly  underftood  by  them,  at  the  time  of  hiring,  that 
the  pauper  would  marry  before  he  entered  upon  his 
^^rvice.  After  fuch  hiring,  and  before  the  commence- 
Oicnt  of  the  fervice,  he  married  his  wife,  the  other  pauper, 
Old  entered  upon  bis  fervice  a  married  many  and  ferved  out 
Ac  wh©le  year  a  m vried  man  at  Allendale. — Chambre, 
in  fupport  of  the  order  of  feffions,  was  flopped  by  the 
Court. — Erskine^  contra.  The  pauper  niuft  be  confi- 
dered  as  a  married  man  within  the  reflrii^ion  of  the 
Vor.ll.  Y  llatutc 
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Rixv.       ftatutc  3.  ffllL  fsf  Afar,  c.  11.  (a)  which  eni^ls,  that 

Allknoalb.  c(  if  any  ufimarrifd  pcrfotij  not  having  child  or  children, 

(«)  Afltc,  page  <«  fliall  be  hired  into  any  parifli  for  one  year,  fuch  ferviee 

j*6.p;,  31*.      c(  fhallbe  deemed  a  good  Icttlement  therein  ;"  for  the  Lc- 

f^iflatiirc  meant  to  rcftrain  thofc  perfons  whp  wtn  married 

jt  t  hi  time  cf  entering  into  tbefervicfj  from  bringing  a  cbarp 

"upon  the  parxfli.     Otherwifc,  according  to  the  firiff  letttr 

of  the  aft,  if  a  perfon  were  hired  to  fcrvc  at  any  diftant 

j>criod,  and  before  the  fcr vice  commenced  he  married  and 

hatl  a  large  family,  he  would  be  entitled  to  a  fettlcznent 

hv  fuch  iiiring  and  ferviee.     But,  in  conftiuing  this  aft 

of  parli.inicnt,  the  Court  has  looked  to  tlie /^/Wr,  and  not 

(h)  Borr.S.  C.  to  the  /Vr.v;,  of  it.     For  in  Rex  v.  Bank  Newton  (t)  the 

*^5*  Court  held,  thata  perfon  who  was  marri^atthe  titneof 

Ante,pasc}iS.  ji^^.  hiri!«j;,but  whofcwifcdicd  before  he  entered  into  the 

■  ^'  ^''"  ferviee,  gained  a  fcttlement  by  hiring  and  ferviee.    And 

r!ioug1\  in  that  cafe  the  pauper  was  hired  by  an  s^gent  for 
the  principal,  who  did  i>ot  confirm  the  contrad  till  afttr 
the  death  of  the  wife,  yet  when  he  did  ratify  the  aft  ofhis 
agent,  it  liad  reference  to  the  time  when  die  origirifel 
contraft  w«Js  made.  The  time,  therefore,  when  tbtfervki 
€ommcr.:es  (not  the  time  of  the  hiring)  is  the  cAcriwi 
by  which  the  Court  is  guided  indeterroining  whetheror 
not  the  cafc  comes  within  theftatute. — Lord  Kenvok^ 
Chief  Jujf:ce.  The  principle  on  which' this  queitioa 
nuiil  tic  decided  has  been  long  fettled.  So  long  ago» 
the  tft  .^nnct  in  a  cafe  between  the  parifhes  ofFarrin^Jnf 
C,>  ?i!>c.  5Z7,  arJ  fp'itfy  (c),  it  was  held,  that  the  pauper,  who  was  ' 
Sf-iv'i.  unmarried  at  the  time  when  he  entered  into  hiscontnift 

left,  xu,  oftVrvicc,  though  he  married  during  his  year,  Ihonkl 

nor  for  that  reafon  be  prevented  from  gaining  a  fcttlcincirf  ;: 
in  the  parilh  where  he  performed  the  ferviee.    Andii* 
cicciding  that  cafe  the  Court  went  on  the  words  of  the 
itatutc  3.  //';//.  tsf  Mpy,  c.  1 X.  which  enafts.that  **  ifatf 
*'  unmarried perfoiiy  not  having  child  or  children,  (hallb<^ 
**  lawfully  hiredy  fuch  ferviee  Ihall  be  deeuied  a  good  let-  ■ 
•*  tlemcnt,  6cc."  Therefore,  on  the  words  of  thh  llatutr^ 
t}:e  pauper  in  the  prefcnt  cafe  gained  a  fettlemciit  \if 
111  ring  and  ferviee  at  Aucndale  \  for  though  he  married 
before  the   ferviee  commenced,  yet  he  was  unmarried 
when  he    entered  into  his  contraft  :  and  whether  h^ 
married  the  day  before  the  ferviee  commenced,  or  fij^ 
months  afterwards,  it  makes  no  differciKe.     The  cafto^ 
ii)  Ante,  -iS.  ^^^  ^*  ^'''•^  '^^■vjton  (^),  which  was  alluded  to  in  thca 

'**    '  ment,  alfo  fettles  the  principle  on  which  we  decide  3ii 
cafe.     It  has  Ixjcii  argued  now,  as  if  the  Court  in  th 
cafe  had  proceeded  on  the  idea  tliat  the  pauper  was  hirec^ 
on  tlic  1 6th  February  ^  but  tlie  Court  exprcfily  took  tC 
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|M  the  foundation  of  thcir-decifion,  that  he  was  not  hired      Rrx  «. 

till  die  24th,  when  he. had  ceaied  to  be  a  married  man.  Alles^alu 

1'hc  Courty  therefore,  in  that,  as  well  as  in  tlie  former, 

Uiilance,  feecned  to  think,  that  the  tiire  to  be  attended  to 

was  the  time  when  the  contrfi^  was  made :  and  that  has 

ever  fmcc  been  coniideredas  the  rule. — Buller,  Jujiice. 

Neither  tlie  cuftom  of  tlie  country,  nor  the  agreement 

between  the  parties,  went  to  compel   this  pauper   to 

marry  before   he  entered  upon  his  fervice  ;  he  was  at 

liber^  to  do  fo  or  not  as  he  pieafcd,     I'he  cuftom  of  the 

country  only  amounts  to  tliis,  That  part  of  the  fervice  is 

to  be  performed  by  a  female :  it  is  therefore  indifferent  to 

the  mafter,  whether  the  fervant  be  married   or  not ; 

becaufe,  if  he  be  fingle,  he  muft  hire  fome  female  to 

perform  thofe  fervices.    As  to  the  cafe  put  at  the  bar, 

of  a  contract  at  an  unreafonablc  diftance  of  time  before 

the  fervice  is  to  commence,  that  would  be  ftrong  evidence  Sec  poft.tlM 

cf  fraud*     So  if  this  pauper  had  been  under  an  agreement  xithjScaion  of] 

to  marry,  and  tlie  mafter  had  told  him  that  he  (hould  not  |**"  S**?^*^* 

marry  for  a  month,  in  order  to  evade  the  ftatute,  that  alfo  ,iJlrritecdurinc 

jmght  be  coniidered  as  fraudulent.      But  there  is   no  the  fervice, 

Etence  to  fay  that  there  is  any  fraud  in  this  cafe.— 
th  orders  affirmed  [a). 

32  J.  RexV'  CeUtngbcurn  Ducis^  Hilary  Terniy  31.  Geo.  3.  The  fat  of  a'arm 
4.  Term  Rep.  i^.— The  pauper,  E.  Chandler,  vnidhis 'V'^'*'/^rf>» 
■Wife  were  removed  from  Collingbourn  Ducis  to  CoHlngbourn^^V^^^^^^^ 
Knirfton  i  the  feiCons,  on  appeal,  qualhed  the  order  ofinanwra^o- 
'  Jullices,  and  ftated  the  following  cafe  :-^The  pauper  cbial  pUu  doo* 
(£.  Chandler)  was  born  in  Colihigbvurn  Kingjlon,  when  his  not  ga»n  a  fet- 
fahcr  and  mother  were  refiding  there  under  a  certificate  |{f"^*^' jfj*^ 
fiom  Froxfield,    At  tlie  age  of  nineteen  he  was  hired  for  a  cannot  be  Urtd 
Year  to  fcrve  T,  Childs  oilSuckholt  Farm,  as  a  carter,  which  tn  mfavmnt  in 
wfcrved  accordingly.     Bucihclt  Farm  is  extraparochial ;  the  ceriificate 
is  act  a  townlhip  or  vill ;  and  has   no  parifh-officcrs*  P*P^^°"^** 
After  the  pauper  had  ferved  the   ye^r  at  Buckhlt^   l^«^t\haeV 

(•)  In  confequetice  of  this  <!«•  pauperbetweenthetSme  ofhU  bein$ 

I  tffto^chc  cafiB  of  Rex  o.  the  Inhabl-  .  hired  and  the  commencement  of  the 

jUoti  of  Slannington  was  given  up  fervice   married    T^ihttba  the  otiier 

^(boot  argument.    The  cafe  was  pauper,  and  entered  upon  his  fervic« 

te:— In  MJtttb  1787,  the  piu-  a  married  man.     The  (effions,  beinj; 

^t  9^t/Sam  BiUb,  bein^  then  an  of  opinion  that  the  pauper  iKtlHam 

.  .^iUM-ricdman,nct  liaving  athildor  SaUh  ky   fuch  biiSng  and    fsrvice 

c  chidrffn,  wa(! hired  for  a  year  tefcrre  gained  a  fettlement  in  Slarniirngton, 

,  ,Jmu  JthmfoA,  at  Stanningtortf  from  Confirmed  the  order  of  removal,  by 

^Uj*4lMy  1787  to  May ~  Jay  1788  ;  which  hs  and  hit  wife  were  removed 

*  M*beaooording)y  entered  upon  that  fipm  ia-wick  to  StanmngtM  s  and  the 

^IvTJct  at  Shmm'tMgtm,  and  Hmred  his  order  was  affirmed, 

Ibetc  OM  wbok  year.    The 

y  2  Kturnti 
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Rex  •.  returned  to  CoHlngboum  Kingjiorty  and  theni  being  ml- 
CoLLiMc-  married,  under  age,  and  not  having  done  an  j  a&  to  gain  a- 
Bouftv  well,  fe^jcniciit  in  iiis  own  right,  further  than  as  aforefaij, 
he  was  hired  to,  and  ferved,  5.  Andrews^  of  that  parifh, 
for  a  year.  The  court  of  feflions,  being  of  opinion  that 
the  pauper  was  not  emancipated,  and  that  the  certiticaie 
was  not  difcharged  fo  as  to  enable  him  to  gain  a  fettlcment 
in  CoUingbourn  Ktngjhn  by  hiring  and  fcrvice,  qnalhed 
the  order  of  the  twojuftices,—^CALDECOTT,LiTCHriBLD, 
and  DuRNFORD,  in  fupport  of  the  order  of  feffionty 
were  flopped  by  the  Court. — Le  Mesurier,  antn^ 
faid,  that  the  queftion  as  to  whether  the  certificate  wil 
difcharged)  depended  on  the  queilion  whether  the  pauper 
had  any  intention  at  the  time  he  quitted  CoUingbmt 
KingJIon  of  returning  thither  again  ;  for  if  he  did  not  lb 
intend,  the  certificate  as  to  him  was  difcharged9  according 
(«)■  I.  Term  to  Rex  v.  Newhjgton  (a)  ;  and  then  he  was  in  a  capadtf 
Kcp.  354*  of  gaining  a  fubfequent  fettlement  in  that  parilh  when  he 
«»*Cemfic«te.*"  retimed,  which  he  did  by  hiring  and  fervice.  Now«ff 
he  had  gone  in  the  mean  time  to«any  parifh  inftead  of 
Buckholty  and  hired  himfelf  as  he  did  there  for  a  year,Jtii 
liot  pretended  but  that  for  the  purpofc  of  difcbarging  die 
certificate,  he  miift  have  been  faid  to  have  quitted 
Collingbciirn  Kxngfton  without  any  animus  revertenJi: 
then  the  mere  circumftancc  of  Buckholt  being  tt 
cxtraparochial  place  cannot  make  any  difFcreuce;  fcr 
the  inference  from  his  afts,  of  his  intention  to  leave  hii 
father's  family  and  look  out  for  another  home  for  himfeifi 
muft  be  the  fame  in  both  cafes  ;  and  therefore,  tliough 
he  could  not  gain  a  fettlcment  in  Buckholt ^  yet  it  wn 
competent  to  him  on  his  return  to  gain  one  in  CoUhf 
bourn  Khigjion  by  hiring  and  fervice.  But  if  it  Ix  con- 
tended, that  this  muft  depend  on  the  queftion  of  etnan- 
cipation,  it  is  to  be  ohfcrved,  that  it  differs  materially 
from  ail  the  cafes  wherein  fons  have  been  held  not  to  be 
emancipated.  The  determinations  on  this  point  ha^ 
procced-^J,  not  on  the  faft  of  inftmcy,  but  on  tlie  broid 
ground  of  the  fon's  having  fcparatcd  himfelf  from  the 
father's  family.  In  all  thofe  cafes,  the  fiithcr  put  the  fon 
out  either  to  fcr\ucc  or  apprcnticefhip  ;  here  the  fon  pot 
(;)Seeamanu-  himfelf  out.  In  Rex  v.  Utrctten  (/»)  the  father  put  thc 
fcrtpt  repoii  of  fon  otit  and  received  his  wages,  which  brought  the  cafe 

mUim    t>n.fm,    Anl^  •<•  .1  \      f  .  '  t  f  W«___.  ^>#        ^1  •  *  ^> 


io.  pJ  Si.       under  nis  tatner  s  power 

alfo  Lord  Kenyon  remarked,  upon  thc  cafe  of  WalfAt 
{d)  Ante,  page  St.  Peter's  [d),  that  going  for  a  foldier  was  an  cmancipi- 
48.pl.  74«       tion,  becaufe  it  was  contra£ting  a  relation  inconiiftent 

witlt- 
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1  his  remaining  a  dependent  member -of  his  father's       R^x  v. 
ily.     Now  that  relfon  holds  equally^  in  the  prcfent     Collikg. 

{for  the  relation  of  a  fcrvant,  vvhich  the  pauper  ***''*"    "^"* 
traded  to  another  mafter,  is  juft  as  inconfiftcnt  with 
dependence  on  his  lather,  as»his  enliflingfora  foldier 

ferving  the  p\ibhc.  In  Rex  v.  Petham^  as  it  is  rc- 
ted  in  Bott  (a\  this  very  queftion  feeras  to  have  WSeepoft.tit. 
1  decided.— Lord  Kenyon,  Chief  Jujfice.  It  is  **  Ccrtiacate/' 
emely  clear,  that  if  the  pauper  had  ferved  a  year  under 
arly  hiring  in  CoUingbourn  KingJIon  before  lie  went  to 
kholt^  he  could  not  thereby  have  gaintd  a  fettlement  in 
rparifh  while  the  certificate  was  in  force,  on  account 
the  ftatute  of  William,  It  is  equally  clear,  that  if 
kbolt  had  not  been  an  extniparochial  place,  his  fcrvicc 
ler  the  hiring  ftated  in  the  caf»  would  have  difchargcd 
I  from  the  protection  of  the^ertificate  in  CoUinghourn 
fJlon\  becaufe  then  the  certificate,  which  aflerted  that 
wras  fettled  in  Froxfield^  would  not  have  been  true  in 
:,  inafmuch  as  it  would  in  that  cafe  have  been  fuper- 
»d  by  a  fubfequent  fettlement.  But  Buckholt  not  beinj^ 
irilh  wherein  a  fettlement  could  be  gained,  the  queN 
1  is,  Whether  by  any  and  what  means  the  certihcatc 
o  this  pauper  was  difcharged  ?  In  cafes  of  this  kind, 
ere  tlie  decifions  of  this  Court  are  to  guide  the  judg- 
its  of  die  maigiftrates,  it  is  of  great  importance  tiiat 
)r  Ihould  be  confiftent.  Now  I  am  not  able  to  diftin-^ 
Ih  this  cafe  from  the  principle  laid  down  in  Rtx  t/» 
'ion  cum  Twambrookes  {b).   It  was  there  held,  that  a  per-  (^)  >vnte,  paa 

under  age,  who  after  being  abfent  from  his  father's  60/ pt.  %u 
ily  for  a  confiderable  time  returned  to  it  before  he 

an  adult,  or  married,  and  before  he  had  acquired  a 
lement  for  himfelf,  was  not  emancipated,  but  was  en-* 
A  to  the  benefit  of  his  father's  fettlement.  So  in  this  cafe 
fon  returned  before  he  had  attained  the  age  of  twenty- 
,  not  having  gained  any  fettlement  for  himfelf  diftinft 
n  that  of  his  father,  nor  having  become  the  head  of  a 
lily,  and  therefore  this  cafe  muft  be  governed  by  that 
Vitton  cum  Twambrookes,  The  diftintSlion  which  has 
Q  attempted  to  be  taken  between  fome  of  the  former 
s  and  the  prefent,  that  here  the  fon  put  himfelf  out  to  '     x 

rice,  is  notmaterial ;  for  till  the  age  of  twenty-one,  not  *       ' 


«)  Thif  cafe  is  aUb  reported  by  whether  theapprentlce  of  a  certificated 

y,  Strangtf  1147-  who  argued  perfon,  affit^ned  toa  fecond  nufltrin 

afe  faioiMf  J  and  who  dates  the  another  pAnfh,  could  gain  a  fetciement 

tiod  to  have  turned  folely  on  the  by  ferving  in  fuch  other  parifli.    Not$ 

tmdioa    of  12,  Anrnt^  c.   18.  hyM,  Duivr ok DAud^fL ait. 

Y  3  having 
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Rrx  9.       Iiaving  done  cither  of  the  a&s  above  alluded  to,  he  c(h|> 
o>LLi^.G-     tinued  apart  of  his  father's  faiiiilf(r7). — ^AshhursTj^ii/- 

sooKM    ucii.  ^.^^^  ^^^^  .^^  Grose,  ^Juftke^  of  the  fame  opinion.— 0^ 

ib)  Abfcnt       j^^^  ^f  {z\^\x,n%  confirmed. 

iut.    (a)  Vide  tlie  cafe  of  Rex  v.  Broadliemboryi  Hilary  Term^  15.  Geo.  j«    AatCipHII 
^5.  pi.  7«* 

III.     Of  the  contra^  of  Urin^^ 

A  hoy  p^t  oqt  ^^  ^^  ^  .,^  j^^^;^^  ^r  /^^/^^;,   E^ff^r  Term,  Q.  #7i/.  3. 

barber  for  a      Car/i>.  400.—  I  WO  juilices  rcmove  a  boy  of  the  name  (u 

year  to  learn  to  JirrifoH  frQm  Chcjierfitld  to  the  hamlet  of  ffa/t99^  wliich 

ihave,  docs  not,  Jies  within  tlieparilh  of  0)ejlerjiei(l^  and  maintains  its  own 

by  fcnring  a      poor.    The  feUions,  uMn  appeal,  confirm  the  order  and 

/t^cmwt*  for  ftate,That7frr//i«  had  been  afoot-boy  to5irPWyrtii«. 

every  hiring     fo^y  in  tlie  hamlet  of  ff^altoft^  for  three  years  or  more, 

muft  be  reci-    and  had  thereby  gained  a  fettlement  there :  that  then  Sir 

procaJ.  Paul  put  him  .out  to  on€  Thorpe  a  barber  wlio  lived  in 

S.  c.  Fort.  114.  Chrfterfieldy  but  out  of  tlie  hamlet  of  Walioriy  for  oneyeVi 

5.  c.  Comh.     to  learn  to  Ihave ;  that  the  barber  was  to  have  the  benefit 

l*c      Mod    ^^  ^'^^  boy's  work :    that  Sir  Paul  gave  the  maftcr  foroo 

*^3^*  ^'       *   money  to  teach  the  boy  to  (have :    that  tlie  boy  accor- 

s.c.Folcy2i4.  dingly  lived  with  the  barber  in  the  faid  parifh  for  ope 

s.  c.  2.  Saik.    year  ;  but  that  no  notice  of  his  coming  was  given  by  bin 

i"c  s*  •  ^^  ^^^^  parifli,  nor  any  warning  from  them  to  him.    Tlw 

Cald  ^68^'^'  qucftion  was,  If  this  made  a  fettlement  of  the  boy  in  the 

parilh  oi Chcjierfield  as  an  hired  fcr\-ant,  witiiin  the  intent 

of  the  explanatory  (latute  of  3.  8c  4.  ////A  V  Marj^cM 

f.  6.  concerning  the  fettlement  of  poor  people  ?—Ti*.' 

Court.  This  is  not  fuch  a  hlr'mg  or  fuch  a  Jcrvict as  i 

witliin  the  intent  of  the  ftatutc ;    becaufp  here  was  n< 

reciprocal  contnifi  between  the  bey  and  the  barber^  and  b 

had  no  remedy  to  compel  him  to  fcrve :  for  every  bin'* 

within  that  ftatute  ;nuft  be  reciprocal ;  but  here  the  bo 

was  in  nature  qi  a  fcholar^  and  not  of  ayt'rt;jn/.— ThcoX 

^cr  of  fcllioiis  was  therefore  affirmed  (r), 

A  hiring  cannot  325*  Grcccry-Stokc  v,  PltminJIcr^  Mich.  Tcrm^  1 3.  Grt.  3 
be  intended  M^S, — The  paupcr,  who  was  a  young  girl,  was  fent  • 
^•herc  no  tfo«-  }^y  ^  relation,  who  told  licr,  that  if  Ihe  would  live  wit 
traa appears,     y^^^  ^^^  (hoiiM  have  licr  mcat,  drink,  walhing,  and  lodginj 

S.  c.  2.  Sen:  i'he  girl  accepted  the  terms,  and  lived  with  her  four  vcai 
W<«^  uo-  ....  4 

U)  TV-e  report  cf  tlils  cafe  by    it  oqght  to  be.      Notf    by  Wi 
^i^>fr  it  totally  tite  rcvcrfe  yf  wliat    B«tt.     Scc  aUo  Catd.  363.  M/isi 
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as  a  fervant     It  was  infifted,  that  the  girl  gained  a  fettlcr    0«tco»Y- 

mcnt  within  the  ftatutc  of  labourer*  24.  Edw,  3.  c.  i. ;     ^T?*'  ^v 

for  that  this  genaal  retainer  made  a  good /?  >w  within    *^**  * 

that  ftatute,  though  not  within. the  ftatute  of  3I  jyHL  iff 

Mary^  c  ]i.f.  6. :  thattheJivingy'c/^rj'^arx  amounted  to 

a  good  retai ner  for /»K<yr  J  tliat  the  ftatute  of  24. 7^/:^.  3,0.  i, 

extends  to  all  fervants  and  apprentices  {a) :  and  that  the  (a)  Secs-Elltg 

aftiral  entry  into  the  fervice,  after  being  fcnt  to,  and  terms  c  4. 

offered,  is  fuch  an  aflent  in  .the  fervant  as  amounts  to  a 

ce/ttra^, — But  the  Court  held,  that  there  mull  be  an 

4iilual  contra^J^  as  the  fervant  is  under  no  obligation  to 

iby,and  tliecontraft  tnuft  be  mutual  to  bind  the  parties : 

this  is  no  agreement ;  but  an  encouragement  to  the  poor 

girl,  that  if  (he  would  live  with  the  relation  Ihe  would 

maintain  her. — Mr.  Justice  Fortescue  cited  the  cafe 

of  Rtic  V.  lyalton  (6)j  where  Sir  Paul  Jenkinfons  fervant  (*)  Ante,pt5? 

was  put  to  a  barber  to  learn  the  art  of  ihaving,  and  after  l»6>  P*-  3=4* 

a  year*s  ftay  it  was  held,  that  as  there  was  no  contracf^  he 

did  not  thereby  gain  a  fettlcment. 

326.  Rex  V.  If^rlugion,  Aileh.  Term^  22.  Gen,  2.    Bnrr.  a  girl  who  «* 
8.  C,  280. — The  pauper,  being  legally  fettled  in  Tf^rifigton^  fidos  wiih  a 
and  being  about  thirteen  ycirs  of  age,  went  into  Chczu  fc'»t«o«^ »«  one 
Magnaj  to  the  houfc  of  her  aunt  Hannah  Spear ;  and  foon  ^^^'  ^^^ 
afterwards  went  into  tlie  parifli  of  JVinff^rdy  and  worked  ciothworkcr  in 
wifh  one  Nicholas  fpalLr^  cloth-worker,  in  the  bufincfs  another,  In  the 
ofburling^cloths,  by  a  weekly  hiring  or  agreement,  at  h"finef*ofbur* 
tlic  weekly  wages  of'is.  6d.  each  week  in  the  winter,  and  >»ng  froths  *)y 
«.cach  week  in  the  furamcr ;  and  on  the  Saturday  in  each  \^^^^J^^^ 
week,  tlic  faJd  Nicholas  TValker^  when  he  paid  the  pauper  her  ^^^^^./^  ,1. 
Wages  for  tliat  week,  laid  to  the  pauper,  "  that  (lie  fliould  though  fhc  con- 
**  come  tlic  week  following ;"  which  the  faid  pauper  ac-  «•"""  to  work 
cordingly  did,  and  renewed  the  contraft  for  the  week  en-  "^^^l^^^^""^^ 
fuing  in  the  fame  method:    that  the  pauper  continued  to  ^l^^^  year  an  1 
work  with  the  laid  Nicholas  Walker  in  PFin/ordzfoTtCMj  in 
tile  manner  abovcfaid,  for  the  fpace  of  one  year  and  a  half: 
'nit  during  all  that  time  conftantly  returned  in  the  eve- 
ning, and  lodged  at  her  aunt's  in  Chew  Magna  aforefaid^ 
^nd  alfo  refided  with  licr  aunt  there  on  Sundays  during 
ti\cfaid  time ;  that  on  the  laft  Saturday  of  the  faid  fervice, 
tiicpauper  covenanted  to  fcrve  the  faid  Nicholas  IValkcr  for  a 
year,  for  the  wages  of  il.  los.  and  immediately  entered  into 
the&id  fervice,  and  continued  therein,  with  the  faid  Nicholas 
l^alkcr  in  tlic  faid parilh  of  IHnford^  foreleven  months  next 
following ;   and  then,  upon  lome  difference  between  her 
Wid  her  faid  mailer,  they  parted  ;  and  llie  was  paid  the  full 
proportion  of  her  faid  wages  for  the  faid  eleven  mondis, 
^U^,  Chief  Jujlice^  and  Wright,  Jujlice^  faid,  Their 

Y4  only 
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Rex  v.       onlj'  doubt  was,  **  Whether  00  thefe  firft  hirings,  the 
Wai>««tok«  c«  gij-i  ^^s  to  be  confidered  as  a  hired  fervant  within  thfe 
**  afts ;  or  whether  fhe  was  to  be  confidered  as  a  weekly^ 
^  •*  labourer,  precedent  to  the  hiring  of  her  for  a  yearr '^. 

But  Mr.  Justice  Dennison  faid,  he  had  no  great  diffi  — 
culty :  for  he  thought  the  Court  Ihould  not  go  an  inc>n 
(4)  Vide  poft.  f^j^tfjgr  than  ti^e„  did  in  the  Cafe  of  Ajnhoe  (a).      This  is      a 

little  girl  hirca  to  burl  cloth :  probably  twenty  fuerli 
children  were  fo  hired.    The  hiring  was  for  a  wec"W: 
(he  lay  at  home,  and  was  at  home  on  Sundays.    This  ^vss 
certainly  as  a  day-labourer  ;  not  as  a  fervant  in  the  ^. 
mily,  and  part  of  the  family.     The  aft  of  parliamont 
plainly  means  a  hired  fervant  who  is  part  of  the  fami  ly, 
wherever  he  lies.     1  know  this  clothworking  bufinefs; 
and  am  therefore  afraid  of  the  confequences  of  extendinjf 
thefe  fettlements  too  far.     Thefe  clothworkers  hire  per- 
haps a  hundred  children,  in  different  parts  of  the  work: 
and  it  would  be  very  inconvenient,  it  the  hiring  any  of 
them  for  a  year,  after  fome  time  of  fervicc  under  a  weekly 
hiring,  and  their  fubfequent  fervice  of  perhaps  only  a 
lingle  week  under  that  yearly  hiring,  fhould  gain  them  a> 
fettlement.— Mr.  Justice  Foster  thought  3ic cafcshad 
been  carried  full  tar  enough  already.     He  went  throogt^ 
the  courfe  of  the  afts  of  parliament,  and  defcanted  upo*^ 
them  i  2^nd  had  no  doubt  but  the  firft  hiring  ought  to  bj;^ 
ejufdem  generis  with  the  laft.      Now  a  hired  l^rvant  ^'\ 
always  under  thegovernment,difcipline,  and  controul,^^ 
the  mafter,  even  on  Sundays.    But  this  child  was  not  r"^^^ 
all  in  this  matter's  fervice  cither  on  nights  or  on  Sunday. 
The  other  Judges  concurring — (for  Lord  Chief  Jus 
TicE  Lee  and  Mr.  Justice  Wright  were  fatisfied  b 
what  Mr.  Justice  DENNisoN^had  faid) — PerCuriam^— -^ 
T^oth  orders  were  affirmed. 

327.  Rex  V,  Wcyhilly  Hilary  Term^  33.  Geo.  2.  Burz. 
tar7d£ihc    ^-  ^'   49I-— Two  juftices  removed  John  Pollard  W^ 
inferred  frcm  a  frorn  Corfe  Cajlle  in  Dorfetjhire  to  JVeyhill  in  Hants:  a"^ 
boy's  bting       the  feffioiis,  upon  an  appeal,  confirmed  their  order.     T 
taken  into  a  fa-  fafts  weie  ftated  by  the  feflions  to  appear  to  them,    i 
w'^h  b^'^^d^'^d  ^^^  evidence  of  the  faid  pauper  fthe  only  witnefs  pr 
J^dging^and*"   duced  on  either  fide),  to  be  as  follow :  viz.  Thzx.  Thorn 
made  to  run  of  fKffl  deccafed,  refiding  and  being  legally  fettled  in  Cor^ 
eirands,  unlefs  CaJlUy  about  the  year  171 1,  had  iflue  the  pauper;    wli^ 
ibmc  tontraa     continued  there  with  his  father  till  he  was  about  eigl 
«pp«art^  years  of  age ;  at  which  time,  his  father  being  under  mi 

Eecpoft.  Rex   fortunes,  Rohert  Pyke^  Efq.    (fince  dcceafcd)  wha  th< 
''*dR*"""B"'  '^^^^  "^  ^^^  parifh  of  ffWth  Matraverfe  in  the  faid  coun 
vickSt.  j'ohflu'  ^^  -Dorfety  and  to  whom  a  fmall  eftate  that  belonged 
*  •  tl 
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tthc  faid  Thomat  JVcJl  the  father  was  then  in  mortgage.      R«x  «. 
took  the  faid  pauper  into  his  family,  from  charity,  and  W»tiiii.l, 
gave  him  his  meat,  drink,  lodging,  and  clothes,  wnile  he 
continued  with  him  ;  which  was  about  two  years  in  the 
faid  parifli  of  Worth  Matraverfe  aforefaid,  ancl  af  erwardsf 
four  years  more  in  the  faid  pari(h  of  Weyhiil  (to  which 
parifh  the  faid  Mr.  Pyke  and  his  family  removed) ;    that 
neither  at  or  before  the  time  of  the  faid  Pyke^%  taking  the 
pauper  into  his  family,  nor  at  any  tjmc  after,  was  there 
any  contraft  between  the  faid  parties,  in  relation  tp  the 
pauper's  fervice  of  the  faid  Mr.  Pyke^  or  his  continuance 
with  him,  or  to  any  wages  or  other  gratuity  to  be  paid  him 
therefore  :  that  during  the  pauper's  continuance  with  the 
faid  Mn  Pykey  he  was  employed  in  running  of  errands 
and  doing  whatfoever  the  faid  Mr.  Pyke  or  his  fervants 
thought  fit  to  bid  him :  that  no  wages  was  ever  paid  or 
given  him :  and  that,  in  the  pauper's  apprehenfioh,  he 
was,  during  all  the  time  aforefaid,  at  liberty  to  quit  tlie 
faid  Mr.  Pykc^  or  the  faid  Mr.  Pyke  to  turn  him  off,  as 
either  party  (bould  think  fit ;  that  the  pauper  quitted  the 
faid  Mr.  Pyke  and  the  faid  parifli  of  WeyhilU  after  four 
years  refidence  there  as  aforefaid  \    and  hath  done  no  ^St 
to  gain  a  fettlement,  except  as  aforefaid.    The  fefiiont 
Were  of  opinion,  •*  That,  at  this  diftance  of  time,  a  hi- 
*'  ring  for  a  year,  agreeable  to  the  flatute,  between  the 
**  faid  Mr.  Py/^/ and  the  pauper  or  his  father,  ought  Jto 
"be  prefumed ;"  and  do  prefume  the  fame  accordingly : 
for  which  reafon  only  they  are  of  opinion,  and  do  ad- 
judge, that  the  fettlement  of  the  faid  John  Pollard  IVefl 
the  pauper  is  in  the  faid  parifti  of  1Vcyhill\    and  there- 
fore confirm  the  order  of  the  two  juflices, — Mr.  GtYNNt 
who,  oil  Thurlday  22d  November  1759,  meved  to  quafli 
tlicfe  orders,  faid,  that  the  feflions  were  miftaken  in  their 
opinion;  and  had  no  right  to  make  this  prefumption, 
<^oatrary  to  the  evidence.     Rule  to  (hew  caufe. — NTr. 
*3ouLD,  on  behalf  of  Corfe  Caftlc  parifh,   now  (hewed 
^^ufe  againft  quafhing  them.     Upon  a  regular  fervice  for 
^oove  a  year,  a  hiring  fhall  be  prefumed  :    it  was  fo  in 
l^cr  cafeoetweentheparifhcsof  Cr/:^///^wi;. /ir/«ftf«»/d»(tf)./^%  RcT».ta» 
*,^  the  prefent  cafe,  the  lad  continued  fix  years  in  the  habitanu  of 
service.     Wages  are  not  neceffary  {h)  ;    fo  the  cafe  juft  wincaunton, 
^o^  cited  proves.    The  pauper's  apprehenfion  does  not  M.  *IL  1750. 
'^'^ry  the  cafe :    and  fo  the  fame  cited  cafe  proves.    The  ^^e^'^^.slc! 
^^ly  witnefs  fpeaks  to  a  tranfaftion  when  he  was  but  eight  nq.  ,0^,  ind 
^^^rs  old.     And  he  might  have  been  hired  out  by  his  ths  cafet  there 
^^her,  though  not  by  himfelf. — Mr.  Norton,  f^w/r^,  ^»^>P*5^3oi* 
*Or  WeyhUl  parifli,  and  for  quafliing  the  orders.     A  hiring  (*)  see  port 
^  2|J  cfl!ential  as  a  fervice :   and  if  the  juflices  have  drawn  Rex  •.  Hit- 

a  wrong  ^^"^ 
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Rfx  ••.      a  wrong  judgment  upon  the  fafts  flatcd,  the  Court  will 
^ftTJixi.i.    qualh  their  order.     It  is  irianifeft,  there  was  no  hiring 
at  all ;   Mr.  Pyke  took  the  pauper  into  his  family  from 
charity.— The  Court  were  clear  that  this  was  no  hiring 
at  all,  no  contraft ;    but  he  was  taken  out  of  charitv,  a 
child  eight  jtars  old,  to  run  on  errands,  and  do  wnat- 
cver  he  was  bid ;  and  left  Mr.  Pyke  when  he  came  to  b^ 
fourteen,  and  capable  of  doing  more  fervice.     And  it  i& 
cxprefsly  dated,  '^  that  there  was  no  contraft  (a)V     In- 
deed, where  there  is  a  hiring  Hated,  the  Court  will  prt— 
fume  it  to  have  been  a  regular  one  (unleis  the  contrarjr 
appears  j:  and  that  was  the  cafe  of  lUncaunton.     A  ge- 
neral hiring  was  there  lUted  :  but  here  was  no  hiring  at 
alL — Per  Cur*   unanimouily,    Rule  made  abfolute* 
Both  orders  quafhcd, 

A  tufr$J!av4         328.    ^^.v  z\  Thames  Dlttcriy  Eajier  Term^  25,  Ge9>  J, 
bfooghi  into     Editor's  MSS, — Two  jufllccs   removed  the  pauper, 
CMS  coitntrjr  by  CharUttt  Howc,   from  Thames  DUton  to  Chclfca.      The 
M  ""in  7f^  fciEons,  on  appeal,  quafhed  the  order,  and  ftated  the  fol- 
tkmcot  by  Ter-  lowing  cafe ; — The  pauper,  Charlotu  Howc^  was  bought  in 
vice  with  hUn    America  \>y  Captain  Ho'xc  as  a  negro  slave,  and  by 
berc}  for  there  him  brought  to  England  in  the  year  1781.      la  the 
for'fucT"^^    month  of  November  1781  Captain  Howg  went  to  live  ia 
i»fe"fiibnA[ng   *^^^  parifti  of  Thames  Dhion^  and  took  the  pauper  with 
^weenibeni.  him;    and  fhe  continvcil  to  live  with  him  then  in  the 
capacity  of  his  fcrvant  til]  June  7,  1783,  on  which  day 
Captain  Howe  died.     Soon  after  the  death  of  her  maftcr 
fhe  was  baptized  at  Thames  J):ttcn  by  the  name  of  Char- 
lotte Hozvc,   and  Ihe  contiimoj  after  his  death  to   live 
with  Mrs.  Hcive^  his  wiuow  and  executrix,  wh(>- after- 
wards removed  to  Cheifca ;    r.t  which  place  the  pauper 
continued  to  live  with  her  as  Ixioro  for  five  or  iix  months, 
when  flic  left  Mrs.  IJcu*::    iluring  tJic  whole  of  th'-S 
tiiTH:  flic  was  childlcfs  and  unr.iairicd.     Slic  was  removed 
to  Cheifca  on  havin[];  (crved  tiic  la  It  forry  days  in  that 
parllh:    the  removal  was  fVoiii  Ihamti  Dittvt  to  Chc.'/'M, 
— Mr.  Palmer  fliewed  caul'e.     It  is  fufTiciont  to  lup- 
port  the  order  of  fefiions  to  obfcrve,  that  no  hiring  is 
dated.     There  is  no  cafe  wlurc  tiic  Court  lip.s  iuipiicJ  ;?. 
hiring:    they  have  only   implied   a  i.'iiiiig  for  a    year, 
ivhere  a  hiring  appeared,  hut  was  indcfmire  as  to  time, 
^ut  it  is  manifell  from  the  cirjiumilauccs  of  this  cafe  tha; 

(<t)VUleBqrr.  S.  C.  No.  i€3.Rtii     ywr,   ihoi;j;h  tlif  confc.^  '.vas  f\^\ 
V.  Inh.:fcitanf5  ol  Bcrwkk  St  |yl»n,  \'.     ij-ii;*  oi-Jivii, 
^^6c.  bc2dcu  to  be  a  hir)!i|  ict  4 
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there  never  was  any  contraft  at  all, — T«e  Court  dc-      R«x< 
firing  to  hear  the  other  fide,  Mr.  Lee,  Mr.  Mingay,  Tmamei  j 
and  Mr.  G.  Bond  argwcd,    that  by  fair  conftru£lioa        '***'" 
of  the  ftatutes  relating  to  fettlcment  by  fcrvice  {a)  this  (^i)  viiic 
cafe  came  within  them,     7'he  principle  of  thofe  ads  pa^ 32  5, 
was,  that  minute  periods  of  fcrvice  ihould  not  give  a  fet- 
tlcment, and  bring  a  burthen  on  a  parilh.     It  muft  be 
where  the  party  was  under  an  obligation  to  fcrve  for  a 
length  of  time  not  Icfs  than  a  vear.     Slavery  was  defined 
by  Grotius  (h)  to  be  an  obligation  to  ferve  as  long  as  (^)  x)c]n 
the  mailer  found  maintenance.     This  doctrine  of  the  Belli  &Pa 
law  of  nations  was  not  contradifted  by  any  authoritv  in  ^^'  ^-^^ 
the  law  of  England :    fuch  a  perpetual  contraft  to  ierve  ^'  *5'  *^' 
might  exift  in  this  countrvi  and  flavery  was  recognized 
by  feveral  ftatutes  conce^-nrng  the  negro  trade.     To  (hew 
that  the  mailer's  right  to  the  perpetual  lervice  of  his 
negro  continued  in  this  country,  tlicy  cited  i.  Black. 
Comm.  127.  and  425. ;  and  to  prove  the  analogy  between 
negroes  and  servants  tliey  relied  on  Chamberlain  v. 
Harvey  (r),  where  it  was  held,  thzt.trover  would  not  lieCf)  Ctrth. 
for  a  negro,  and  that  themafter  could  maintain  no  aftion 
for  taking  him  away,  except  an  a£tion  per  qnod  fenitium 
^mifit.     They  faid,  the  Court  could  not  hold  this  to  t^c 
^10  fettlen^ent  without  determining  tliat  a  negro  brought 
into  this  countrv  was  at  liberty  to  leave  his  mafter  at 
5inv  time,  which  had  never  yet  been  determined ;  fbr  the 
cafe  of  SQmer/et  did  not  go  fo  far. — Lord  Mansfield. 
^riic  cafe  of  Somer/ety  the  negro  Have,  goes  no  farther 
"than  to  determine  that  the  mafter  of  fuch  a  fcrvant  {hall 
not  have  it  in  his  power  to  take  him  out  of  the  kingdom 
^gainft  his  will ;    for  the  moment  a  man  lands  in  this 
f:ountry  he  becomes  a  fubjedt  of  it,  a!id  every  fubjcft  of 
this  country  is  intitlcd  to  the  freedom  of  pcrfonal  liberty. 
The  Court  in  their  determination  on  that  cafe  reafoned 
by  analogy  to  tlie  law  of  Vtllcnage^  and  1  have  tried  many 
actions  brought  by  negro  flavcs  againft  their  maftcrs  for 
wages;    but  1  never  thought  myfclf  juflified  bylaw  in 
permitting  them  to  recover. — The  Counsel  for  the 
Rule  anf  A-crcd,  that  certainly  no  wages  were  due,  becaule 
there  was  no  ccntradi  for  them,  but  a  fettlcment  might 
be  gained  by  fervice  without  wages  :    tliat  althpugh  the 
term  ufed  in  the  ftatute  was  ^*  hirm^*\  and  the  contract 
in  this  cafe  was  a  purchafe^  the  meaning  was  in  fubftance 
the  fame:  where  there  was  fome  reverfion  left  in  the 
owner,  it  was  a  hiring';   where  there  was  not,  it  was  a 
purchafc.     The  confidcration  paid  to  the  feller  included 
tjic  wages  fpr  tlie  whole  4fe  of  ;lie  fl^ve ;   tlie  contraf^ 
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Rk  v.      was  made  with  the  feller,  and  not  with  the  negro ;   bof 
Tbambi  Dir.  jjj^^^  ^^y.g  fcveral  cafes  where  one  perfon  may  contract 
i  "S  v'dl'  '     ^^*^  another  fliall  fervc,  as  parilh-officers  (a),  and*  the  fa-- 
^oi.  i/pa«  **  ^^  ^*  *  minor.     If  negroes  were  to  be  confidered  a« 
537,  fea.  9*     villeins^  there  was  no  reafon  to  fuppofe  them  not  objsfts 
of  the  poor  laws  :   for  although  villeins  regardant  were 
taken  away  by  flat.  12.  Car*  2.  c.  24.  v'lUeins  in  grofs 
remained  as  before!    If  this  pauper  had  gained  no  fettle* 
mcnt,  it  would  follow  that  all  negroes  could  be  main- 
tained only  as  xafual  toor^  and  in  that  charafter  they  ccr-.- 
tainly  would  not  be  lo  well  taken  care  of.— Lord  Maks- 
FIELD.    This  cafe  docs  not  admit  of  an  argument.    The 
Poor  Law  is  a  fyftem  of  many  afts  of  parliament.    It 
began  in  the  time  of  ^een  jElizabeth^  perhaps  before 
viUenage  was  out  of  ufe  :  villenage  in  grofs  may  not>  per- 
haps, be  now  abolifhed;  but  none  of  thofe  llatutes  apply 
zt  7i\  to  villenage  \  tlicLegiflature  never  thought  of  it.  To 
give  this  pauper  a  fettlement,  (he  muft  come  within  the 
3efci»iption  of  a  pofitive  law.     Her  being  black  or  ajlaw 
IS  no  objeftion,  but  the  ftatute  requires  a  hiring:  there  is 
none  here,  and  therefore  the  cafe  is  not. within  the  fta- 
tutc# — The  order  of  feilions  was  confirmed. 

A  boy  Imnff  329.  Rex  v.  St.  Mary  Guildford^  Eafter  Term^  25.  Geo.  3. 

*^hi^*'*"i     E^^'^o^**  MSS. — Thomas  Fuli^  having  a  derivative  fet- 

•fld  w!irWng^t  ^1^^^"^  '^^  *^'  Martin's  in  the  Fields^  went,  at  the  age  of 

bis  trade  for  hit  dcven  or  twelve,  to  live  with  his  uncle  in  the  pariih  of 

koard,  lodging,  South  Afimsj  who  was  a  taylor ;  and  worked  for  him  and 

»dcioihci,  but  learned  his  bufinefs.     At  the  expiration  of  two  year's  his 

•w^  sd*"^      uncle  propofed  that  he  (hould  become  his  apprentice^ 

i»ii  a  fettle-     ^^^  ^'^^y  "^^  fome  difference  about  it,  and  the  pauper 

refufed  to  be  bound.     However  he  continued  to  live 

with  him,  working  in  and  learning    his  bufinefs  till 

about  the  age  of  feventeen,  and  was  provided  with  board, 

lodging,  and  neceffaries. — The  Sessions,  thinking  this 

a  fettlement  in  South  MimSy  quafhed  the  order  of  two 

juftices  removing  the  pauper  and  his  wife  from  St.  Mary 

Guildford  to  St,  Martin's  in  the  Fields. — This  cafe  came  on 

(*)  Ante,  page  immediately  after  Rex  v.  Thames !)///«« (^),  and  Mr.  Syl- 

330.pl.31S.    VESTER,   who  was  to  have  fhewn  cau{e,  faid,  as  the 

Court  had  declared  in  that  cafe  that  a  hiring  was  nccef- 

fary,  it  was  impoffible  for  him  to  fupport  this  order  of 

feffions.— The  Court  faid  a  hiring  was  certainly  ne- 

ceflary,  and  that  this  was  clearly  no  fettlement  in  South 

Jftms. — Order  ^itashed. 
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330.  Rex  Vo   St,  Matthew  Ipfwichy  Mich*  Term,  30.  Anuuigoesto 
Geo.  3.  3.  Term  Rep.  449.— Two  jufticcs  removed  Ed-  «ninnwithth« 
mund  Stollery  and  Jane  his  wife  from  St.  Nicholas  to  J||J*^^^' 
St.  Matthew  J  both  in  Ipfwicb\  which  order  was  afterwards  a^^^  ^  wzixtg 
confirmed  by  the  feiTions,  fubje^t  to  the  opinion  of  this  who  w&s  \% 
Court  on  tlie  following  cafe  : — About  five  years  ago,  *nd  continued 
the  waiter  belonging  to  5.  Ribbands^  who  kept  an  inn  in  *^rc,  boarding] 
5/.  Matthew,  being  ill,  fent  for  the  pauper  Edmund  Stol-  oufet^n  "^ 
iery  (who  was  then  a  Angle  man,  and  legally  fettled  in  montb«  t  the 
St.  Nicholas},  to  affift  him  at  the  inn,  where  he  flayed  as  waiter  went  a- 
helper  to  the  waiter  about  fix  months,  and  then  went  ^*y »"  ihirieca 
away.    The  waiter  being  again  taken  ill,  fent  for  the '"f"'^*;^*'^^. 

,   ,     ,.  I  •  P  u     j'j  J  u  ^'        J  •     which  the  man 

pauper  to  help  him,  which  he  did ;   and  he  continued  m  continued  to 
the  inn  as  boot-catcher  for  nineteen  months,  during  ferve  as  be  had 
which  time  he  lodged  and  boarded  there,  and  was  to  be  <*on«  before 
fatisfied    by  the  gentlemen  who  came  to  the    houfe.  y^*'**^"*  n»**s- 
Ribbands  knew  of  his  i)cing  there  the  night  after  he  came,  mTOTwfthrt« 
-    but  nothing  pafled  between  him  and  the  pauper  at  the  maiier.    Tfti 
time.     The  waiter  who  lent  for  the  pauper  continued  in  fervicc  wiU  nc$, 
the  fervice  of  Ribbands  till  about  July  in  the  next  year,  8«>**ftttJe- 
when  he  went  away,  and  the  pauper  continued  there  till  "^^/^^^^ 
the  Chrijlmas  following;  when  Ribbands  and  the  pauper  4,v,wforayear, 
iiaving  fome  difpute,  the  former  told  him  to  go  away,  either exprefsor 
Upon  which  he  zfktd  Ribbands  to  give  him  fomething  "npl»cd,  andlie 
/or  the  time  he  had  been  there.     Ribbands  replied  he  ^^'^Jf^IJ^I^ 
4^ould  not  give  him  any  thing,  as  he  had  made  no  agree-  j^^^  fi^j^ooiiii. 
^^ent  with  him :    but  on  being  prefled  again  to  coniider 
'^is   fituation,  he  not  having  any  thing  to  help  hi mfelf, 
-^^ib hands  gave  him  two  guineas,  and  fent  him  away, 
^  nd  the  paujper  then  left  the  houfc.     The  pauper  con- 
^dcrcd  himlclf  not  as  a  fervant  tcr  Ribbands,  but  as  af- 
fiftant  to  tlie  waiter,  and  thought  himfelf  at  liberty  to  go 
^^way  when  he  pleafed  :  he  faw  Ribbands  fometimes,  who, 
^  ^  a  guefl  wanted  his  boots,  told  tlie  pauper  to  get  them, 
nd  at  other  times  fent  him  on  errands. — Partridge 
.nd  Jones  Adair,  in  fupport  of  the  order  of  feflions, 
:ontended,  tiiatthe  pauper  gained  a  fettlement  in  St.  Mat^ 
hew*s  by  ferving  nineteen  months  under  an  hiring  with 
~  ibbands:    for  thoi^gh  there  was  no  perfonal  communic- 
ation between  them,  vet  the  waiter  may  be  confidered 
lS  the  agent  of  his  mafier  in  this  refpedt,  and  then  fuf- 
cient  appears  in  the  cafe  to  fhew,  that  there  was  a  gene-^ 
al  hiring,   under  which  the  pauper  might  gaift  a  fettle- 
^ment.     And  tlie  circumftance  of  the  mafter's  knowing 
"'^hat  the  pauper  was  in  his  fervice  on  the  fecond  day, 
^^mounts  to  a  confirmation  of  the  aft  of  his  agent.    With 
xcfpeft  to  any  agreement  between  the  mafter  and  the 
pauper  being  negatived  by  the  cafe,  that  only  nutans  that 

ther* 
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Kiirv^  ■    there  was  no  ^gvetmcnt /or  tva^es.    But  as  the  ooaftef 
St.May.     availed  himfelf  of  the  fervicc  ot  the  pauper  during  die 
»iiiw  Iff.,     ^hoig  time,  the  latter  might  have  recovered  a  rccom* 
pence    from    the    former   on   an    implied  agreement 
Though  even  if  there  were  no  wages,  tliat  would  not  de- 
feat the  fettlcment.     But  even  if  it  were  doubtful  whe- 
ther the  p<iuper  was  to  be  confidcrcd  at  firll  merely  as  an 
aflii^ant  to  the  waiter,  yet  for  die  laft  iix  months  he 
muft  neceflarily  have  been  the  fcrvant  of  Ribbandi  (x\\e 
waiter  being  then  gone) ;  and  as  he  continued  in  the 
fame  fervice  after  the  waiter  went  as  before,  without 
making  any  new  agreement,  the  latter  fervice  is  a  ilrong 
prefumption  of  a  general  hiring  from  die  beginning.— 
Bearcroft  and  Hay,    contra^    were  flopped  by  the 
Court.— Lord  Kekvoi^,  Chief  Juftice.     There  never 
was  a  cafe  like  the  prefcnt  in  which  a  hiring  was  pre-» 
fumed  by  retrofpeft.     In  the  cafe  indeed  of  Rex  v.  NevJ 
fi)  Bwr.  S.  C  IP'tntifer  (a)^  a  conditional  hiring  with  a  proper  fervice  .was 
«9'  .    held  fufficient  to  gain  a  fcttlemcnt ;    but  there  there  was 

S»poft.ia»n  ^^  exprefs  hiring  by  the  mafler  when  the  pauper  firft 
entered  into  the  fervice.  To  fome  of  the  portions 
which  have  been  laid  down  at  the  bar  I  perfectly  accede : 
as,  that  there  is  no  ncceffity  for  an  hirmg  by  the  mafter 
himfelf:  that,  if  there  be  an  hiring,  it  (hall  be  prcfumed 
to  be  an  hiring  for  a  year,  unlefs  fomething  appear  to 
ihew  that  the  contrary  was  intended ;  and  that  wages  arc 
not  neceflary  to  confer  a  fettlcment  on  the  fervant.  But 
the  foundation  of  the  argument  here  is,  that  the  pauper 
was  the  fevvant  of  Ribbands  :  now  that  is  exprefsly  ne- 
gatived by  the  facls  of  the  cafe.  For  it  is  ftated  diat  the 
waiter,  being  ill,  font  for  the  pauper,  who  went  as  help- 
er  to  the  waiter  y  and,  after  flaying  there  fix  months,  went 
away :  and  that  die  waiter  being  afterwards  taken  ill 
again,  lent  for  tlie  pauper,  who  went  a  fecond  time  to 
pel  form  the  bufincfs  tor  the  waiter.  And  here  the 
queftion  arifes,  upon  the  determination  of  which  this 
cafe  muft  turn,  In  what  iituation  was  the  pauper  at  that 
time  f  The  cafe  ftates,  that  he  came  there  as  helper  to  the 
v,*aiter  \  and  there  is  frothing  in  the  cafe  from  whence 
we  can  infer  that  he  was  the  fervant  of  Ribbands^ 
Therefore  down  to  the  time  when  tlie  waiter  went  awav, 
it  is  impoffible  to  fay  that  there  was  any  agreement  be- 
tween Ribbands  and  the  pauper.  It  is  true,  that  we 
cannot  refer  the  laft  fix  months  of  the  pauper's  fervice 
to  any  thing  but  a  contraft  with  Ribbands :  but  that  is 
not  fufficient  to  give  a  fettlcment.     If,  indeed,  the  pau- 

£cr  had  been  before  in  Ribbands*s  fervice,  and  had  then 
ved  under  a  yearly  hiring,  making  in  the  whole  a  year's 
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Icrvicc,  that  would  have  gained  him  a  fcttlcmcnt.     Bat      Rtx#. 
here  was  no  contraft  \¥ith  Rtbbands^  either  exjprcfs  or  ^^*  ^^''* 
implied,  until  the  lall  fix  months.     The  cafe  ot  Rix  v.  '^^^^^  '** 
JVeyhill(a)  is  not  unlike  this:  there  indeed  thepauper       ^^  ^^ 
was  taken  out  of  charity ;  but  in  that,  as  well  as  in  the^*,^ 
preient  cafe,  the  pauper  was  taken  in  luch  a  Situation  as  Ante, puc  sat, 
excludes  an  hiring  by  the  mafter.     In  cafes  where  thcpi-jij, 
nature  of  the  fervice  implies  an  hiring,  the  Court  will 
raife  fuch  implication :    but  the  nature  of  the  •fer\ice 
here  implies  the  reverfe.     Small  circumfVauccs  indeed 
have  been  held  fufficient  to  raife  a  contract ;    as  where 
the  mafter  told  the  pauper  to  go    *'  into  Ned  Hiir% 
*'  place,"  it  appearing  that  Ned  Hilih^i  lived  there  as 
a  yearly  fervant :    but  it  is  to  be  obferved,  that  in  that 
cafe  there  was  fome  converfation  between  the  mafter  and 
the  fervant  refpefting  the  contraft  ;   but  here  there  wj» 
none*— P£R  Curiam^    Rule  abfolute. 


IV.  Of  general  hiring. 

331.  TFandfworth  v.  Putney ^^  E/tfur  Ttrniy   13.  Gc9,  2«  AtM^foetfi 
JUSS. — Special  order  of  fcHions   ftates,   That  yi.   theftn^ice  vitho«ii 
|>auper,  at  fourteen  years  old,  went  to  live  with  M'^«?'^*J^^!**"^" 
J^alconer  in  Wandfworth  in   1726,  where  he  had  meat, JU5|^  ieji,lljiii 
drink,  and  lodging,  and  Mr.  Falconet  bought  him  nincthacifhcOayed 
Hiirts ;   and    in   about  fix  weeks  or  two  months  after*  year  he  w«>id 
liis  firft  coming,  Falconer  told  him  that  if  he  ftayed  aK-^^J^*"***^** - 
3rear,  and  behaved  himfelf  well,  the  next  year  he  would^^j^  ii^jmlm. 
^iv«  him  a  full  livery  and  wages ;  and  that  afterwards  ^^ ^X\tA  gmtrsi 
\.  ived  a  year  and  four  months  with  Falconer^  and  lived  xviknriniiw. 
be  whole  with  Falconer  in  IVandfworih  one  year  and  fixX"'^* 

nths,  and  then  parted  from  Falconer^  and  received  from?:  ^'.^ 
Ir.  Sftelling^  Falconer^  partner,  one  guinea  and  a  half;  and 


there  was  no  otlier  contraft  for  hiring  appeared,  or 
yment  of  money,  otherwife  than  as  above:  tliereforc 
hefefiionsallowtheappcalot7^i7«^«;.?r/;?>parifh,andquafli 
*  leorder  of  two  juftices  for  removal  from  Putney  to  Wandf-- 
w/A.— -Chief  justice.   There  is  no  doubt  at  this  time 
^f  day  to  be  made,  but  that  in  order  to  gain  a  fettlement 
"^here  muft  be  a  hiring  for  a  year.  The  qucftioais.  Whether, 
an  point  of  conftruftion  of  the  faft  returned  in  this  or- 
-^cr,  it  does  amount  to  a  hiring  for  a  year  ?    It  is  not  ftated 
in  the  order  that  there  was  an  exprei's  hiring,  and  it  is  ob« 
jjeftcd  that  this  canpot  be  confidcred  as  a  hiring  which  im- 
pDrtsacontraft ;  for  nothing  is  faid  in  this  ordcrof the  aflent 
^fthcboy.  Butthcqueflion  is,  Whether  the  cotitrqift  after- 
wards 
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^*  o**^**'^"  wards  is  not  an  aflent  in  point  of  fa£t,  as  much  as  if  he  baa 
••  ^•'^"*'^-  aflentcd  at  the  time  ?  In  the  cafe  of  New  fTinfcr  the 
order  ftated,  that  A  was  hired  in  jluguft  1731  to  lcnre5, 
bat  was  not  hired  for  any  determinate  time,  and  thatfiie 
was  to  have  5I.  a-ycar  wages  ;  that  fhe  was  to  be  one 
month  with  B.  upon  liking,  and  that  B.  might  difcharge 
her  at  a  month's  warning,  or  on  paying  her  a  month's 
wages  :  this  is  all  that  was  ftatcd  to  prove  a  hiring  for 
a  year ;  for  as  to  the  fervice  it  is  immaterial  whether  it  wai 
oneorfeveralhirings;  andbyHARDwicKE,CA/5^y«/?w, 
et  TOT.CuR.  this  did  amount  to  a  hiring  for  a  year ;  and 
In  that  cafe  was  cited  the  cafe  oiLidney,  A.  was  hired  for  a 
quarter  of  a  year,  and  if  the  fervant  and  mafter  liked 
one  another,  the  fervant  was  to  continue  for  a  year,  and 
to  have  3L  wages ;  that  (he  continued  for  a  year,  and  it  was 
held  a  good  fcttlement:  now  thefe  cafes  icem  to  be  very 
ftrong,  that  it  is  to  be  confidercd  as  a  hiring  when  the 
conditions  are  performed ;  for  if  he  behaved  well  he 
was  to  have  an  additional  reward,  for  he  had  a  reward 
before,  which  was  his  meat,  drink,  and  lodging,  and  the 
nine  Ihirts :  therefore  upon  thefe  authorities  1  think  this 
is  a  hiring  for  a  year  within  the  ftatute ;  for  if  we  go 
only  according  to  the  ftrift  words,  that  a  man  muft  hire 
cxprefsly  for  a  year,  we  {hall  defeat  a  great  many  fettlc- 
ments;  and  as  this  was  a  conditionsd  hiring,  and  the 
»  condition  performed,  1  think  it  is  an  abfolute  hiring  for 

a  year. — Page,  Jufticc.  This  before  the  promil'c  was  no 
hiring,  only  he  was  taken  upon  charity,  and  afterwards 
the  matter  promifed,  if  he  behaved  well,  he  would  do  fo 
and  fo :  this  fcems  to  me  not  to  be  a  hiring,  only  a  pro- 
mife  of  reward.— CHAPPLE,yw/i/V^,  This  is  certainly  a 
hiring,  but  there  is  feme  doubt  tor  how  long;  tlic  aft  of  par- 
liament requires  a  hiring  for  a  year ;  at  firll  he  is  under  no 
contraft,  but  has  meat,  drink,  and  lodging,  during  his  con- 
tinuance with  Falconer^  and  Falconer  told  him,  that  if  he 
flayed  a  year  and  behaved  well,  the  next  year  he  would  give 
him  a  full  livery  and  wages.  Now  it  feems  to  me  the  boy 
was  at  liberty  whether  he  would  flay  or  not,  and  there  was 
no  obligation  upon  him  to  flay  a  year;  he  might  if  he  would, 
and  if  he  did  flay  and  behave  well,  then  the  next  year  the 
contraft  was  to  take  place:  this  is  a  contraft  by  his 
-Haying  the  year ;  but  there  is  no  fervice  for  a  year  under 
any  contraa ;  here  was  a  hiring  for  a  year :  fervice 
may  be  under  different  hirings,  but  it  muflbe  under  fom© 
contraft  or  contrafts,  and  for  a  year;  therefore,  as  this 
contraft  did  not  commence  till  tiie  next  year,  1  am  in 
doubt  whether  this  is  fuch  an  hiring  and  fervice  for  a  year 
as  theaft  re(juires«^CHi£F  Justice.    I  apprehend  that 

if 
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r  there  be  a  contraft  for  a  year,  it  is  no  matter  whether  Wawdstvortk 
lie  fcrvice  is  under  the  particular  contraft  ;  for  all  the  law  v.  Potmit. 
squires  is,  that  he  (hall  be  a  hired  fervant ;  and  the  rca- 
>n  is,  bccaufe  he  Ihall  be  intitled  to  a  fettlement,  if  any 
ody  will  put  fuch  a  confidence  in  him  as  to  hire  him  f 
nd  the  reafon  he  is  intitled  to  a  fettlement  on  account  of 
le  fervicc  is,  becaufe  of  the  benefit  the  parifh  receives 
y  his  labour :   the  cafes  are,  if  one  is  hired  for  half  a 
ear,  and  ferves  the  half  year,  and  afterwards  is  hired  for 
year,  and  ferves  half  that  year,  it  will  be  fufficlent  if  he 
erve  a  year  in  the  whole  {a) . — Page,  Juftice.  He  was  not  (*)  ^^  ^^ . 
I  fervant  under  any  hiring  for  a  year.  Cur.  advifare  vult.  ^^^^\Jl'^^l^ 
This  cafe  being  argued  again,  The  Chief  Justice  faid,  \inngt!^^(!t. 
X  is  nowhere  flated  that  the  boyl  was  a  fervant,  but  feaion  ix. 
only  that  he  lived  with  Falconer :   this  is  not  a  proper 
manner  of  Hating  the  faft  ;  they  fhould  flate  whether  he 
was  a  fervant  or  not :  indeed  I  have  no  great  doubt  but 
he  was  there  as  a  fervant.  The  main  queflion  is,  Whether 
liere  is  fufficient  for  the  Court  to  fay  this  is  a  hiring  for 
a  year  ?    There  is  no  doubt  but  there  mufl  be  a  hiring /or 
^  year  J  and  a/ervice  for  a  year^  to  make  it  a  fettlement. 
The  aft  is  3.  £9^4.  IVilL  ^  Mary,  c.  1 1.  f.  7.  (b)    '« If  any  (*)  Ante,  pagt 
^*  unmarried  peribn,  not  having  a  child  or  children,  IhaU  3*6,  pU  311. 
**  be  lawfully  hired  into  any  parifh  or  town  for  one  year, 
^'  fuch  fervice  Ihall  gain  a  fettlcmerlt  without  notice." 
The  conflruftion  of  the  aft  has  always  been,  that  if  one 
*s  hired  for  a  year,  the  words  fuch  fervice  are  anfwered 
^y  a  fervice  for  a  year,  tliough  it  is  not  purfuant  to  the 
liiring;   that  is,  any  fervice  where  there  is  a  hiring  for 
I  year.    By  the  fubfequent  aft  8.  ef  9.  IVill.  3.  c.  30.  {c)  W  Ante,  paft 
^ey  do  not  gain  a  fettlement  unlefs  they  continue  in^'  '  ^*  3'3v., 
he  fame  fervice  for  a  whole  year :  this  has  been  held  an 
Xplanatory  aft,  and  though  it  is  to  be  conflrued  ftrift- 
y^  yet  not  fo  but  that  the  ifttent  may  be  anfwered  :   fo 
s^lnere  a  fervant  is  afligned  to  the  afngnee^  of  a  farm, . 
tuat  is  confidcred  as  the  fame  fervice,  being  under  a 
^^ntraft  whereby  he  is  bound  for  a  year  (d).  The  queflion  (</)  As  to/^r- 
txen  is,  Whether  this  is  a  hiring  for  a  year?     1  fhall  "''* ^»'^  ^*'^ 
^le  it  that  he  was   there  as  a  fervant,    and  as  if  a  f^'^'f 'J^Juoa 
^Tvice  had  been  flated :   if  it  is  not  to  be  confidcred  in  xi, 
J>at  way,  the  order  mufl  be  fent  down  again  to  the  fef- 
•'C)iu :   this  feiems  to  be  the  common  and  ufual  way  of 
firing,  a  general  retainer  of  a  fervant,  though  there  is  no 
>^rticular  time  agreed,  and  a  hiring  for  a  year ;  then  it  is 
^liat  Falconer  told  him  if  he  flayed  a  year  and  behaved  well, 
^c  next  year  he  would  give  him  a  full  livery  and  w^es  : 
^e  comes  and  ferves  him.    This  mufl  be  confidered  as  a 
firing  for  a  year,  though  not  particularly  faid  fO|  aiWl  * 
Vol.  11,  Z  U. 
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WABMn-oiTd  lie  flayed  with  him  above  a  ycai"  after  this ;   fo  that  is  1 
•».  PuTKii.   i^fvice  for  more  than  a  year.     InRtx  v-  IJJniy[a)  there 
Mi**" -''"     ***  ""  hiring  for  a  year,  only  for  acjuartcr;    atid  if 
«  Comtlikinai   ^'"^y  ''''^'^  '^*^  was.to  coiitiitue  for  a  year,  and  to  have  three 
"  Hiring."       pouiida  wages :  fo  there  was  no  cxprefs  hiring  for  a  year, 
but  for  a  quarter  only  ;  and  there  the  fervant  ]i);tng  and 
continuing,  it  was  deterQiined  that  it  was  a  hiring  for 
a  year.     So  jn  Rix  v.  Jf^rndfor  it  was  no  cxprefs  Iiiir 
ing  for  a  year^  only  hiring  to  fcrve  B^  and  to  liave 
live  pounds  a-year  wages.    As  here  is  an  agreement  to 
give  a  fervant  livery  and  wages,  I  don't  know  tliat  it  i; 
Dccellary,  in  order  to  niakc  it  a  good  hiring,  that  the 
quantum  of  wages  niuft  be  agreed  :  if  llic  words  thpt  "  (le 
"  wouldgive  him  a  livery  and  cloatlis"  are  a  retainer,  this 
^f}  Co.Ut47.  ])  a  good  hiring  for  a  year  (bj.    Upon  thcfc  cafes  of 
hiring  we  mull  conlidcr  thefe  contraQs,  which  don't 
I'pccify  any  time  \   but  where  it  is  a  hiring  ecncralli'i 
it  is  to  be  underAood  as  a  hiring  for  a  year.     If  tliis  i^ 
a  good  hiring  for  a  year,  then  there  is  fuflicient  to  mak6 
it  a  fcttlement,  lor  tiiere  appear^  to  be  a  fervlce  for  a  yeif, 
taking  it  that  he  was  there  as  a  fervant ;  I  confefs  d»t 
is  not  clearly  Hated,  but  they  have  fpecified  thcUvery 
and  wages,  and  this  looks  like  a  fervice. — Pac£,  Jujiicfy 
1  am  of  the  fame  opinion;    a  hiring  generally  if  to 
be    taken    for  a  year,   witliom  mentioning  the  yetf 
particularly.— Chaitle,  Juftict.     I  think  this  a  hiring 
for  a  year ;    it  was,  if  he  iUid  a  year  and  behaved  well, 
T'ic  next  year  he  would  gi\e   liiih  a  full  hvcry  and 
wiges:  liert  the  ytvr  is  fpeciijed;    and  he  lived  wild 
him  iixtcen  months  ai'ter\v:u-ds ;   fo  tliat  this  feenis  to  be 
it  plain  eontradt,  as  tlie  cv(;ut  did  happen]    that  he  did 
Ii\e  witli  him  for  a  year,    fo  ihe  hiring  is  good  as  to 
,tlic  fervice.  It  is  nut  m.iterir,ltliat  wclhouidbe  informeil 
%\lieutlic  iiifl  contracl  bcg^in  orwas  determined,  foCbil 
JIjcic  dtaily  appears  to  be  a  fervice  under  fomc  contra^; 
the  year  ihall  commence  from  luch  a  declaration  of  the 
niaAcr,  and  he  ferved  a  year  above  that-^WRicHTiyij^ 
^ici.  1  h^rc!sadoubtibaitlmisaliirii)g,biittlicquelW'n 
'is,  W  hen  it  is  to  commence,  whether  from  the  timeoftlie 
dilcourfi-,  or  from  tlic  end  of  tlic  year  ?  and  the-wliolc de- 
pends upon  that,  for  there  is  no  hiring  for  the  £rft 
year,  and  fo  it  is  no  fervice  at  all  unlefs  it  is  under  fonie      . 
hiring,  cimtraO,  or  letaincr  :  next  year  was  the  year  «• 
ter  that  in  vvhicti  he  was  to  Itay  and  behave  well,  fb  ili>' 
after  ihe  commencement  of  the  next  year  he  only  ferrri 
lix  monihs,  and  io  tliere  is  no  fervice  for  a  year  under' 
liirilitli  li^'fin   L'.jHcyv.SUcudt,zn^  irindfor  v.  #^^' 
.^irm'ih-.rc w^  an  ailual  luringltatcd.    lowntbavc  foioe 
■ifflEfculty 
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aif&culty  to  coUeA  a  hiring  from  this  order,  for  the  firft  \TAirD$woiTj< 
year :  there  isuo  doubt  but  that  is  a  hiring  upon  the  words  **•  J^uTwirt 
**  next  year  he  would  give  him  a  full  livery  and  wages  ;** 
but  if  diere  is  no  hiring  forthe  firft  year,  there  is  no  fervicc 
for  the  firft  year ;  andibadefe£toffervice,itbeingonlyfix 
months  after  the  firft  year  :  therefore,  as  at  prefent  advifed, 
I  think  this  is  not  a  fettlen^ent. — Chief  Justice.  If 
one  is  hired  from  Michaelmas  to  Ckrijimasy  andfervcs  that 

ijuarter,  and  then  is  hired  from  Cbrifimas  to  Cbriftmasj  and 
erves  three  quarters  of  that  upon  the  fecond  hiring  fot 
a  yea^,  this  is  a  good  fetdement,  for  it  complies  widi  the 
aft,  b^ing  hired  for  a  year  into  a  pari(h  {a)  ;  and  it  was  a  C*)  Sec  po^ 
fafficieht  fervicc,  as  there  had  been  a  hiring  for  a  year.  '^^^""*  **• 
*rhc  Legiilatuce  had  two  reafons  for  making  this  a  qualifi- 
iration  for  a  fetdement.  First,  The  credit  of  being  hired 
5[>ra  y^n    Second,  The  benefit  to  the  parifhbv  an  actual 
trvice ;   aitd  to  in  this  cafe  it.  is  anfwered,  ir  here  is  a 
liring,  and  an  adual  fervice  for  a  year:    but  when  the 
iirVice  is  precedent  to  the  hiring,  and  contract  for  the 
"crvice,  whether  that  (hould  gain  a  fettkment,.  I  do  not 
Lno'.v*    If  this  had  been  properly  ftated^  we  mieht  have 
iidgcd  of  itj    fo  it  is  the  bcft  way  to  fend  it  down 
igain,  and  if  it  appear  he  lived  the  hrft  year  under  any 
rontraft,  the  promiiing  to  givcj  him  a  full  llvef  y  and  wages 
the  next  year,  amounts  to  a  hiring  for  a  year,  and  tho 
fervicc,  part  in  one  year,  and  part  in  another,  will  be  fuffi- 
cicnt :  1  fhall  never  conlent  to  quafli  this  order  as  it  nayf 
Rands. — Upon  which  it  was  ordered  to  be  fent  down 
Kgain  to  the  fei&ons  {a)i 

lii.  Rex  i).  JVincttuntony  Hilary  ftrmy  24.  Geo.  2i  Burn  ^^ti^^kttkkt 
••  C.  299, — TWo  juftice^  made  an  order  for  the  removal  Aiaii  69  owT^ 
^JohuFBtward  ind  Sarah  his  wife,   and  Martha  and '^row*  10  6« » 
^^TMb  their  two  children,  from  Crcdlton  in  the  county  of '*"'''^'*'^^ 
tk^imto  IVincaunlon  in  SomerfiiJAlre:  ^td,  upon  stppeal^'^'^' 
ftc  fellions  confirmed  thai  order.      Whercuport  this 
special  cafe  is  ftated. — John  Forward  xvas  born  iti  ffln^ 
^^noU9Ht  wbete  he  lived  with  his  parents  until  his  age  of 
icvcBteen ;  when,  being  informed  that  Samuel If^iUlarni  of 
OitrliM  H^rethdrne  iwrantcd  a  ftout  bo^,  he  went  and  of- 
%ed  td  fervt  him ;  and  the  faid  JVtJUams,  likiilg  him^ 
Kred  the  pauper  to  fcrve  him  in  hufbahdry,  and  igree4 
^ogive  him  meat,  drink,  wsifliing,  arid  lodging,  and  cloath$ 
^0^0  wailtcd ;    but  ho  particular  time  was  agreed  on  ; 
N  ithc  ponpeir  apprehel^ded  bis  jhafter  ihi^ht  turii  hioo^ 

U)  The  retords  have  been  featth-    this  cafe  «vcr  came  More  the  Couft 
^  int  U  iteiet  not  «|pf ear  f»hfthcr    ajaih;  Set  poit  pafi^409  oote  (^}# 
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^  Riz'v.  ofF,  or  he  might  have  gone  away  from  him,  at  their  plrt* 
WiwcAuk-  fuj^e;  nevcrthelefs,  there  was  no  agreement  for  that  pur- 
pofc :  that  thereupon  the  pauper  continued  with  aod 
lerved  the  faid  PFilUams  in  Charlton  Horetbome  aforefaid 
for  two  years  and  a  half;  and,  at  the  end  of  the  firft 
three  quarters  of  a  year,  wanting  cioaths,  his  mailer  pro- 
vided cloaths  for  him ;  and  fo  afterwards,  when  he  had 
occalion  for  cloaths  :  that  the  pauper  afterwards  removed 
into  the  faid  parifh  of  Crediton ;  but  having  gained  no 
fettlcment  there,  was  removed,  with  his  faid  wife  and 
family,  by  virtue  of  the  faid  order.  This  court  arc  of 
opinion  and  do  adjudge,  tliat  the  faid  pauper  gained  no 
fcttlement  by  fucli  fervice  in  Charlton  Morethorne  afoie- 
faid ;  and  do  therefore  ratify  and  confirm  the  faid  or- 
der, &c.  A  motion  was  made  by  Mr.  Gapper,  to 
qualh  this  order.  The  queftion  was,  Whether  this  be 
(«)  Ante,  page  a  fettlement  within  the 3.  &4.  IV,  l^ M.  c.  \u  [a)  ?  To 
3r6,  pi.  311.  prove  that  a  general  hiring  is  a  hiring  for  a  year,  Bru 
jlbr.  title  Labourer^  pi.  20.  was  «ited  ;  which  mentions, 
tliat  by  the  (latute  of  Labour ersy  24.  Edw.  3.  c.  i.  SitilM 
pot  ens  in  cor  pore  doit  fcrver.  And  Hankford  faid,  *^  diat 
*'  every  infant  of  twelve  years,  retained,  ouj^ht  to  fervc.*' 
And  '*  5/  J  CO  face  covenant  oue  un  de  moijervery  il  viiKr 
**  dra  en  mon  Jervice  pour  un  an  entier?^  So  alfo  Lori 
(^)  Co.  Lit.  Coke  hys  (^),  **Ifa  man  retain  a  fervant  generally^ 
42.  b.  «  without  exprefling  any  time,  the  law  fliall  conftruc 

"  it  to  be  of  one  year;  for  that  retainer  is  according 
(0  Ante,  page v<  f5  law."  The  aft  of  8.  &  9.  IVill.  3.  c.  30.(0 
316,  pi.  313.  Qj^jy  requires  a  fervice:  the  liiring  depends  uponj.ic.^ 
(</)  Ante,  paga //^.  Iff  M,  c.  II.  (d),  Now  hcrc  is  an  exprefs  fervio^ 
SJ6,  pi.  312.  ftated.  So  that  the  only  queftion  is  upon  the  hiring' 
The  modern  cafes  cited  were  Crowland  v,  St.  John  Ba^' 
ib)  Vincr,  t}ji  ^c)y  where  it  was  faid  he  ferved  for  a  year;  tlieo^" 
tiiic, "  Scttk-  joj.  ^y^s  i^ei J  gQQ J  .  {^^  tijg  ja^r  prcfumes  he  was  hir^^ 

«  p!»or.''  '      ^^^  ^  y^^^  •   ^"^  JfJP^P  ^-  ^iff^nden  (/),  where  Sar^^ 

-        *  i?^r/if  J  came  as  a  hired  fervant,  and  lived  with  her  fS^* 

SislpU^i^^^*^^^  for   a  year  in  a  little  cottage   at  Mijinden  ;  tt^ 

father  gave  her   los.   a  year,  and  wh^t  ellc  (he  cont-j 

get ;    Ihc  was  holden  to  be  fettled   at  Miffinden  : 

(t)  Ante,  page -R^;ir  v.  Inhabitarits' of  Putney  [g),     Thefe  were  cited 

335j  pl.  33'-    PJ^^ve,  that  a  general  retainer  is  a  retainer  for  a  year  (i 

The  counfel  who  now  fhewcd  caufe  argued,  that  this 

(*)  NoTi,  Th'n  point  wai  (in  JusTictLii,MK.  JuiTiciPAe 

Mich.  Term  171^11   15.  G.  i.)  ta-  andMR.  Justice  Wiicht; thou 

ken  for  granted  and  undoubted  in  the  cafe  itfelf  yvu  never  dctcrmin 
this  U(l-cited  cafe,  by  Lono  Caur 
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a  hiring  at  will ;  though  they  admitted  that  the  old      R^«  ^» 
i  do  prove  that  a  general  hiring  is,  upon  the  (latutc  Wincacw. 
bourcrs,  a  hiring  for  a  year.    But  vet  the  circuin-  * 

«  of  the  hiring  may  fhcw  the  intention  to  be  other- 

And  this  hiriqg  fcenis,  upon  the  circurnftances  of 
be  only  at  the  will  of  each.  1  he  rule  is  not  to  be 
fo  ftriitly  and  abfolutely,  as  that  it  cannot  be  other- 
but  only  that,  primd  facie,  a  general  hiring  is  a 
J  for  a  year. — Lord  Chief  Justice  Lee.  It 
eed,  that  a  general  hiring  is  a  hiring  for  a  year, 
ling  to  I.  /«/?.  42.  b.  Therefore  the  only  queftion 
hether  the  circumftances  of  this  cafe  Ihew  an  in- 
n  to  the  contrary  ?  The  apprehenfipn  of  thp 
r  is  dated  indeed  to  have  been  to  the  contrary  :  but 
ilfo  ftatcd,  that  there  was  no  agreement  for  that 
fe.  His  lordlhip  faid,  he  did  not  fee  any  cir- 
uices  to  vary  it  from  the  general  rule,  which  h^s 
md  muft  be  agreed.     The  three  other  Judges  were 

fame  opinion.  —  Per  Curiam,      Both  orders 
rd. 

Rex    V.     Berwick    St.  jfohn^    Eajier  Term^  33,  A  gentlemafi, 
,.     Burr.  S,  Cr   502, — Two  juflices  remove  JS^«- ^^«^«  ^'''^ 
Bcacb  and  Marv  his  wife,  and  Elizabeth  and  ^f^'l'^^^'^^^^i 
teir  children,  from  Hanley  to  Berwick  St.  John's  :  ^as  gone  a'wiy, 
le  feflions,  upon  an  appeal,  confirmed  this   or-faid  to  thepao* 
lating,  that — Some   time  in  September    1756  the  P*";*  **  Do  you 
,    Benjamin    Bcach^    being    then    an    unmarried*' ''i^*J^^*"^*„ 
nd  legally  fettled  in  Hanley^  happening  to  mcet.«  y*,.»^*^* 
ephen  Jones y  then  head -keeper  of  Rujhmore-Lodge^  t\  ai  go  In  f 
)f  the  lodges  of  Cranborne  Chacc )  who  refided  zV*  lUir^  plice^ 
>r^-Z,o^^<r  ^orefaid,  which  lies  within  the  parifli  of)*  '"**  ^^^  ^*" 
k  St.  John  aforcfaid,  and  had  then  lately  parted  *'^^^"^^"^^ 
ne  Edward  Hill,  who  had  been  for  many  yea^-s  one  *4  mcnt."  Thi» 
fervants  or  under-keepers  at  the  wages  of  3I.  a  y ear  ii  a  ^nwa/- 
leeper's  livery  befides  meat,  drink,  and  lodging  ;  ^»'^'«^  1  and  t 
1  Mr.  Jones  addrefl'ed  the  pauper  in  thefc  words,  [^'^y^]|^"^^^^ 
y^ou  like  the  life  of  a  keeper?''  which  being  an- g°'5nVfettlc»* 
in  the  affirmative,  he  faid  further,  >*  Then  go  into  menu 
Hiir^  place  ;  and  you  (hall  want  no  encourage- 
t:    ril  give  you  a  fuit  of  clothes  direftly  :"  that 
ipcr  readily  confented,  and,  without  further  con- 
mi  went  immediately  into  the  faid  fervice,  and 
led  tlierein  for  the  fpace  of  three  years,  refiding 
time  with  his  faid  maftcr  at  Ru/hmore  Lodge  afore- 
thin  the  parifh  of  J5^r^r/V;&  St.JohnzfoxcidM:  that 
•r  foon  after  his  entering  into  the  faid  fervicc,  he 
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Rkx  v.  -viras  furnifhed  with  a  keq>cr*s  Iivcry ;  wis,  during  Hie 
BttwicK  St.  fjjjj  xl^^cQ  years,  prqvidcd  with  meat,  drink, and  lodging, 
''^""'  and  at  the  cad  thereof  was  paid  9I.  for  his  fcrvicp  :   thaf 

at  the  time  qf  the  convcrfation  before  mentioned,  the 
Taid  pauper  did  not  know  npon*what  terms  die  faid  Hiil 
had  fervcd  the  faid  Mr.  Jones:  thit  the  pauper's  fervice 
being  agreeable,  the  queftton  "  Whether  or  no  be  was 
**  at  liberty  to  quit  it,"  never  occurred  to  htm ;  iiutthat 
in  his  apprehcnfion,  if  it  had  been  difegrecabic,  heftould 
have  thought  himfclf  at  liberty  to  haVe  quitted  it,  £ncc 
nothing   to  the  contrary  had  been  fttpulated  between 
them   in  the  converfation  before  mentioned ;    and  that 
the  faid  pauper  thought  he  ought  to  be  paid  the  fame 
wages  Hili  had  ;   but  did  not  confidcr  himfelf  a$  havinjf 
a  legal  title  to  wages,  fince  there  had  been  no  mention  of 
iny,  in  the  convcrfation  before  mentioned ;  that  the  fiid 
pauper,  after  quitting  the  faid  fervice,  married  the  faid 
AJary  now  his  wife,  and  had  iflue  by  her  tlie  children 
*:(nentioried  in  the  order ;  and  has  dpne  no  a£t  to  gain  4 
fcttlerncnt,  except  as  aforefaid.     Therefore  the  feffiops 
are  of  opinion,  that  the  fettlement  is  in  the  parifh  of 
*  Berwick   Sl  John  ;  and  therefore    confirm  t ha  order 

of  the  two  jullices. — Mr.  Glynn>  who  moved  to  quafc 
thefe  orders,  objeftcd,  that  this  was  no  hiring  in  the 
parifh    of  Berwick    ^/.   John\    and  cited    the    cafe  of 
W  ^l'**  P*«*  Grr^i?ry  Stoke  v.    Pitminfiar  (<2J.— Rule  to'lhcw  caufc, 
i^»  n*  3*5«  —Mr.  Norton,   Mr.  Grove,  and  Mr.  Dunnh^g, 
npw    (hewed    caufe    why    the    orders    (hould    not  be 
qualhcd  ;   and  argued  this   to  be  a  hiring  for  a  tear, 
for  the  law  knows   no  other  fervant  but  one  'for  a 
^*      *  ^**    'yean     A  general  hiring  is  a  hiring  for  a  year.     So*«i\ 
5.  £/is.  c.  4.  f.  7.     fiefides,  this  has  an  cxprcfs  refci«n€C 
to  Hiirs  fervice;  whiph  was  for  a  year.    Tliii  point'^^** 
fully  difcuflcd  and  fettled  \x\  the  cafe  of  Rex  v.  iVi^' 
(b)'R}ixT.S.C.catmtcn{lf),'   The  cafe  cited  oi  Gregory  St^c  v.  Piimi^" 
^°'/^7«         fler  is  not  like  this  :  that  was  a  living  with  a  grandr 
Suited!       l"o^^^^^•~^^'^•  Gould  an^  Mr.  Glykk,  r^«/r^.    H^fc 
Ante,  page*  339,  is  no  a£tual  hiring  at  all :  and  none  can  arife  by  iraph'ca- 
pl.  322.  tion,  from  the  bare  fervice  alone.  The  Pitmhtjicr  Caji^^ 

0)  Burr.  s.  C   holden  to  be  no  hiring  for  a  yean     The  i[x;ference  to  N^/^ 
No.  1^7.  R«x  ///7/'s  fervice  relates  to  i7/7/'s  work   only,  not  to  hi^ 
of  Wc^hii?""   contraft  ;  for  the  pauper  did  not  know  upon  ijvhat  tenr^  ^ 
Ante^  pige       -^'^^  ^^^  fcrx'cd  Mr.  Jones.     They  mentioned  a  cafe  (c)  C^ 
318,  |>i.  327.    a  boy  who  lived  from  eight  years  of  age  tillhe  was  fourtee-^ 
wficrc  h  ^'ith  his  mafter,  and  yet  was  holden  to  have  gamed  n^^ 

ftaTcr^*''^tr     <'^^^'^»^^"^-    '^^^^  ^^^"^^  of  5-  ^^^^'  c.  4.  f.7.  coaa^ 
••\^Li'c  sv./,  nl  "  ^^'^^^  cvcr\'  boy  above  twelve  years  of  age  fhali  be  com-^^ 
'*  comrutaV'.  '  "  pellable  to  be  hired  iu  hulbandry.^'    And  in  fUncauntn^ 
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,  the  boy  was  fcvcatccn,  and  was  hired  in  hufbandry.      Rk«  v* 
.ORD  Mansfield.     I'his  man  lervcd"  three  ^ears,'     B.kwick 
received  three  years  wages  ;  but  it  is  objcfted,  that      ^*  Jo"»» 
was  never  hired  at    all.      It  is  admitted,    tiiat    if 
ras  hired  at  all,  it  would,  by  law,  be  a  hiring  for  a 
.     And  upon  this  dialogue,  dated  in  the  order  of 
>ns,  it  is  a  clear  hiving* ;  for  Hill  was  a  hired  feivant. 
Tcforc  the  juftices  have  done  right. — The  tiiueb 
ER  Judges  were  clear  of  the  fanic  opinion. — Both 
rs  affirmed. 

54.  Rt»  V.  St.  Piter's  in  Dorchcjlcr^  Mich.  7>rm,  A"*F««««ntto 
eo.  3.  Burr.  S.  C.  513.— Two  juftices  made  ^/^  o7' j"^^^"^*! 
r  for  the  removal  of  Jolm  Afillivood^  ^^'^'^^''''w^  hi8iaw,andtowoik 
^yohn  (aged  eleven  years),  j^ytic   (aged  five  years,  with  him  for  one 

worge  (aged  two  years),  their  children,  from  the  P*^"»^y  a  frofti 
Tl  of  The  Holy  Tri^iity  in  the  borough  of  Dorchc/hr'^;^^^^^ ^'^ 
lat  of  5/.  Prter  in  the  fame  borough  :  and  upon  an  ^^j  loUring  ^ 
al  to  the  feilions,  they  confirmed  the  fa  id  order  of  not  a  gcnerni 
wo  juftices.  The  order  of  feffions  ftates  the  fafts  as  hiring  for  a^ear, 
ws  :— That  the  pauper  'John  Millivood  was  born  in  S.  c.  Black, 
)arifh  of  The  Holy  Trinity  j  but  his  father's  fettlement  ^^  4^3« 
In  St.  Piter's.     Soon  after  his  birth  his  fath^died  : 

his  mother  marrying  again  to  one  Edmund  Oldis^ 
nhabttant  of  The  Holy  Trinity^  when  tlie  pauper  her 
vas  about  fix  rears  old,  the  fon  removed  with  his 
icr  to  the  hou(c  of  his  ftep -father,  aiid  refidcd  there 
:lie  age  of  fixteen  ;  during  all   which  time  ht  was 
oyed  by  his  llep-father  in  his  trade  of  a  button- 
.r  ;  who  had  the  benefit  of  his  labour,  without  any 
•  compenfation  than  maintenance,  and  pocket-money 
e  ftep-father  thought  fit.     About  the  age  of  iaxtecn, 
auper  infifting  on  a  larger  allowance  for  his  labour, 
he  ftcp-fatlicr  rcfufing  to  allow  it  him,  the  pauper 
js  ftep-father's  houfe,  and  went  to  Brijlol.     After 
ic  fome  time  there,  he  returned  to  the  parifh  of 
Holy  Trinity  \  where  he  and  his  ftep-fatlier  came  lo 
;rcement)  by  which  the  fon  was  to  live  with  the 
father  in  his  houfe,  and  to  work  as  before  at  his 
,ahd  to  be  paid  at  the  rate  of  one  penny  j^^r  grofs 
le  buttons  he  fhould  make  (being  the  fame  wages 

ftep-father  paid  to  the  other  workmen  he  employed), 
Sling  at  the  rate  of  5s.  a-week  for  his  meat,  drink, 
ing,  and  lodging.  There  was  no  other  hiring  or 
ment  between  the  parties.  Under  this  agreement 
luper  lived  and  worked  with  his  ftep-fiither  in  the 
I  oiThcMoly  Trinity  four  or  five  years,  and  feceiveU 
»,  and  paid  ibr  his  maintenance  at  the  rate  agreed  on. 

^  4  But 
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Kix  V,      But  theftep-fathcr  Oldis^  who  was  examined  as  a  wjtncis 
T.PiTi^'8   declared,  bethought  himfelf  at  liberty  to  have  turned  the 
cHKiTrR.    P*^P^^  ^ff>  or  the  pauper  to  have  left  him,  at  any  time,  if 
either  of  them  had  been  fo  difpofed  ;  there  being  nothing 
expreffed  in  the  j^reement  to  the  contrary.     The  pauper 
had  done  no  other  aft  to  gain  a  fettlement :  and  the  wife 
and  children  had  no  other  fettlement  than  what  they 
derived  from  their  father.     Upon  confideration  of  theie 
fa£ls,   and   hearing  what  had  been  alledged  by  coun'r 
fel   on   both   fides    relating    lo  the    fettlement  of  the 
faid  pauper,  the  court  [of  fcffions]  were  of  opinion,  thaC 
his  fettlement  is  in    the  pariih  of  St.   Peter.     It  wik& 
therefore  ordered,  that  the  before -recited  order  fhould  be^ 
and  it  was  thereby  confirmed. — Mr.  Dunning  mov< 
to  quafh  thefe  orders.     He  faid,  this  was  good  as  z^n 
indefinite  hiring ;  and  cited  the  cafe  of  Rex  v.  the  Inhabit 
(«)Burr.S.  c.  ^^^^^j  ^  Berwick  St.  John  (a) ^    that  indefinite  hirin.£ 
A^«V•«.•^^Af  is  a  hiring  for  a  year.    At  firft,  indeed,  there  was  r%.^ 
pi.  3^3.  contract  ;  but  after  the  pauper  s  return  from  Brifltl  to  tt.ai 

See  aifo  Rex  v.  ftep-father's  houfe  in  Holy  Trinityj  the  ilep-father  and  l^c 
wineaontoo,     came  to  an  agreement  whereby  they  became  mafter  and 
P»gc  33 9>  P*.   fcrvant.  The  cafe  of  King's  Norton  v.  Campden,  relatix^  to 
one  Mary  Calcuty  a  fpinncr,  was  the  fame  point  with  tlie 
prefent  cafe  ;  only  that  that  was  an  exprefs  hiringfor  aycar, 
whereas  this  is  foonly  by  implication  ;  but  that  was  a  hiring 
of  the  fame  fort  (b)  as  the  prefent. — Mr.  Solicitor 
General  contra  for  the  orJer  of  fcflions.     This  is  only  ^ 
fervice  in  Holy  Trinity  :  there  is  no  hiring  there  for  a 
year,  either  exprefs  or  implied  ;  nor  any  reference  to    ^ 
niring  for  a  year  or  for  any  certain,  time  whatfocvcr- 
On  the  contrary,  it  was  unfixed  as  to  time  ;  it  was  to  laft 
only  fo  long  as  both  fliould  agree  :  each  was  at  tb^*^ 
own  liberty  ;  and  fo  it  was  underftood  by  the  flep-fatb^' 
himfelf.     So  that  the  pauper  lived  only  as  a  journeyrria^^ 
with  his  ftep-father,  and  was  hired  upon  tliat  foot  ai^ 
no  other,  and  might  have  gone  away  and  returned    ^^ 
often  as  he  pleafed,  being  to  receive  pay  in  proportion  ^^ 
his  work,  and  not  to  his  time.     In  tne  cafe  of  Berufi^^^ 
St,  John  there  was  a  reference  to  a  former  hiring   ^r 
Ned  Hilly  who  was  a  hired  fervant  by  the  year  ;  an  ^» 
upon  the  whole,  it  appeared  to  be  intended  as  a  hiring  ^<^^\ 
a  year  into  Ned  Hill's  place.    The  cafe  of  IP'eybiU  '^^^^ 


(0    The  order  fhted,   that  the  fpun  yam,  and  rccdrcd  wages  for  th^"^^ 

pauper  was  hired /or  a  ycmr  to  fpin  year,  and  lodged  and  boarded  in  h^^ 

yarn,  at  the  rate  of  eighteen  pence  mafler^i  houfe  at  Caii»^</Ai,  for  whicL^'^^ 

a  ftone,  and  that  fhe  was  to  provide  (he  paid"  him  n.   a   week  \  hekJ  ^-^^ 

hcrfelf  with  n»eat,  drink,  walhing,  fettlement  at  Offlr/irn.    Burr.  S.  C^  ^ 

«ad  lodging,  where  flie  plwfed.    Sb^  i^au  ^, 
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Corfe  Cajlle  {a)  was  much  the  fame  cafe  with  the  prefcnt :       *"''•, 
and  that  was  holdcn  t6  be  no  hiring  at  all.— Lord      ;jp"** 
Mansfield.    This  is  the  cafe  of  a  workman  hired  to    c««8T*t. 
work  by  the  piece.    It  is  not  like  any  of  the  cafes  where  ^^^  ^^  ^ 
there  was  a  hiring  for  a  year.    There  was  a  cafe  fomcwhat  ^^%^  p|,  jiy^ 
like  this  about  burling  of  cloth ^^).     Indeed  hiring  in ^^j  vt.v^m. 
general  and  indefinitely  gives  a  prefumption  of  a  hiring  jiii^i,lt„,(J^ 
tor  a  year,  where  the  nature  of  the  ferviceand  fubfcquent  wnnton, 
^fts  concur  to  render  it  probable  that  it  was  fo  meant ;  *nw*p«««3i7i| 
but  the  nature  of  the  prelent  fervice  is  quite  otherwife,  P^l»^« 
It  is  very  clear,  in  this  cafe,  that  there  was  no  hiring  for 
^  year,  either  exprefs'  or  implied.     Therefore  the  rule 
muft  be  difcharged.—PER  CuR.     Original  order  and 
i>rder  of  feflions  affirmed. 

335.  Rex  T.  Dcdbamy  Michaelmas  Term^    lO.  Geo,  3.  AWnnjat^fti 
Burr.  S.  C.  653.— Two  juftices  removed  Samuel  Bolton'!,  ^^^ 
and  Mary  his  wife  from  Bedfieldiw  Suffolk  to  Dedham  in  «c  board,  lode- 
EJfex  \  and  the  fefTions,  upon  an  appeal,  confirmed  their  «  inf,an4 
order.  Hating  the  following  fafts  :  —  Samuel  Bolton  thfe  "  waihing, 

?auper  was  bred  up  to  the  trade  of  a  plumber  and  glazier.  ** -^T*''»f^ 
n  the  month  of  Jfril  1767  he  let  himklf  to  John  Mafon,  j^  U^"7i««irW 
of  Dedham  aforcfaid,  plumber  and  glazier,  at  the  wages  hiring  htm 
of  fix  fhillings   a- week,   board,  lodging,  aiid  wafhingjj'^tfrj  for  the 
fummer  and  winter.     He  ferved  under  that  agreement  ^"^"^^  "?W« 
for  the  fpace  of  eleven  months  ;  when  his  mailer,  havine  ^fj^^^"^^ 

,  '  .        .    -  ,   ' .         ,         ,  Oil?  either  by  the 

taken  an  apprentice,  mformed  him,  that  he  muft  lodge  rafter  or  the 
out  of  his  houfe.  Upon  which  the  pauper  demanded  fervant before 
fix -pence  a- week  more  ;  allcdging,  that  he  would  other-  «yearticpiixd. 
\vife  quit  the  fervice,  on  account  of  his  matter's  having 
withdrawn  from  the  original  agreement.  He  continued 
to  receive  the  additional  fum  of  fix-pence  fer  week  till 
the  September  following  :  and  during  all  the  faid  fer^'icc 
his  iiiafter  paid  him  his  wages,  in  different  proportions, 
as  he  wanted  them.  And  that,  by  the  aforcfaid  hiring, 
the  pauper  apprehended  he  was  bound  to  ftay  with  his 
mafter  a  year.  Whereupon  the  feflions  is  of  opinion, 
tliat  Samuel  Bolton  gained  a  fctllement  in  the  parifli  of 
Dedham^  by  rcafon  of  ths  fiifts  above  ftatcd;  and  doth 
tliereforc  confirm  the  order  of  the  two  juftices,  for 
removal  of  the  faid  Samuel  Bolton  and  Mary  his  wife 
from  the  faid  parifh  of  Bedficld  to  the  faid  parifh  of  Ded- 
ham^ fubjeft  to  the  opinion  of  the  Court  of  King's  Bench. 
- — Mr.  Thurlow  moved  to  quafh  both  thefe  orders. 
His  objeftion  was,  that  here  is  no  hiring  for  a  year. 
There  is  nothing  here  ftated  that  imports  a  contraft  tor  a 
y<^r  i  and  confcqucntly,  the  pauper  was  not  bound  to 

fcnrc 


f^  SSTTLEMEIJT   BY  ms^IN^.A^ND   SERVICE* 

^■*  ^      fervc  a  year,  whatever  he  himielf  miglxt  apprdiend  about 
TvfPMAM.     -J. — j^^^  Dunning  and  Mr.  Soame  now  ihewed  caufc 

againft  quafliing  the  orders.  They  ar;^ued,  tlut  here  was 
a  hiring  for  a  year,  as  well  as  a  fervice  for  a  year.  A 
fe}.  y^  '^^^'  general  hiring  is  a  hirijig  for  a  year  (a).  The  m^hiion  of 
tlAM%y^^^*  ^x  {hillings  a-weck  is  only  to  afccrtain  the  rate  of  the 
ttgn^Md  MKc  ^'^^s  ;  but  does  not  mean  to  coniider  the  fervice  as  a 
jot.  *  weekly  fervice  :  and  as  the  wages  in  this  trade  arc  higher 
%wfjfi»8..c.  in  winter  than  in  fuinnicr,  the  words  '^fummerand 
*»*»fP«l«3;?*  ♦*  winter"  fticw  that  this  was  intended  to  be  a  cptitjnued 
r*  3**»  contraft  for  both  thofc  fcafons  ;  and  that  by  fixing  the 

wages  to  be  the  fame  in  both,  it  was  undcrftood  by  both 
parties  to  be  a  contract  for  the  whole  year.  But  it  is,  at 
.  kail,  an  indefinite  contract :  and  an  indefinite  contraft  is 
a  contraft  for  a  year.  MK/i'niTRLowwa«!  going  toreply; 
but  Lord  Mansfield  flopped  him  ;  faying,  that  the 
cafe  was  too  plain  to  require  any  thing  ^lore  to  be  faid 
upon  it,  on  Mr.  l  huklow's  fide.  All  thecafes  rcquir 
a  hiring  for  a  year.  Rut  there  muft  be  a  reciproca! 
obligation  upon  both  the  contrafting  parties.  *  I  f< 
notliing  here  that  can  be  laid  hold  on  to  make  it 
hiring  for  a  year.  It  was  a  hiring  at  fo  much  a... week 
and  when  the  mailer  could  not  lodge  the  fervant  an 
longer,  they  came  to  a  new  agreement  for  an  additiona 
lix-pcnce  a  week.  The  fervant  at  that  time  alledged 
that  he  would  quit  the  fervice  unlefs  the  mafler  woub 
comply  with  his  demand  ;  and,  to  prevent  his  doing  fo^ 
the  mailer  complied,  and  agreed  to  pay  him.lix-jpehcc7 
a-wcek  more. — Mr.  Jtstice  Yates.  The^remuu  be^ 
hiring  for  a  year,  either  in  law  or  in  exprefs  words, 
Tbefe  words  do  not  exprefs  it :  and  here  is  a  circumftanco 
Hated  which  deilroys  the  prefumption  of  its  being  a 
.general  hiring  for  a  year;  namely,  that  the  fervant 
Remanded  an  additional  iix-pcnce  a-week;  alledging, 
tliat  he  would  otherwifc  quit  the  fervice :  and  the  mailer 
complied  :  fo  that  neither  of  them  feems  at  that  timo 
to  haw  thought  the  contraft  originally  made  between 
tliem  was  binding  for  a  year. — Mr.  Justice  Aston, 
Though  a  general  hiring  is  a  hiring  for  a  year,  yet 
there  xnuil  be  an  obligation  upon  the  fervant  to  fervc  for 
;i  year,  in  order  to  his  gaining  a  fettlement  under  fuch^ 
hiring.  Bnt  there  is  nothing  in  tlie  contraft  here  ilate4 
that  infers  fuch  an  obligation  upon  this  fervaqt*  The  ii^ 
(hillings  a- week  wages,  fummer  and  winter,  only  imports 
the  agreement  to  have  been,  that  the  wages  fhould  con- 
tinue always  the  iame,  and  not  be  varied  according  to  thq 
,  fcafons :  it  does  not  import,  that  tlie  contraft  was.tQ 
poutinup  during  tji^  who^  j^ar,      4\\\d,  the  mailer's 

complying 
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(implying  with  the  fervant*s  demand  of  the  additional      Hsx*-. 
fix-pence  a-week,  upon  the  fervant's  declaring  that  he     I^^«>«a?u 
would  otherwil'e  quit  the  fervicc,  ftiews  how  tlie  contraft 
tvas  then  iinderftood  by  both  of  them.     The  pauper's 
apprelienfioO)  ftated  in   this   order  of  fcllions,  is   no- 
thing {a)  :  we  cannot  regard  it ;  efpecially  as  he  is  ilated  («}  ArUe-Baov 
to  have  alledgcd,  th^t  he  would  quit  the  fcrvice  unlefs  S.CNo.  5?. 
his    matter    would    comply  with    his   demand.-*«MR«  ^^  'S**  **^. 
Justice   Willes  concurred   in    opinion. — By    the^'J^^^^* 
-i^ouRT  )inaui*noufly,  both  orders qualhed.  (b).  y^\  vlieneu 

cafe^  Rex  v.  Inhabkints  of  Bradnbrh. 

336«  Rex   v,    Bradmnrh^    Hilary  Term,    10.    Geo,    3*  A  hiring  at  tw« 
ptirr.  E.  C.  662. — Two  juftices  removed  fViUiam  Davy,  fliiUmgtacid 
^Ifcry  his  wife,  and  the;r  three  children  (fpecifying  their  ^*"P*^** 
names  and  ages^^,  from  Bradn'mch  to  Shobrooke-^  both  in  the  ^*Vf<Snii3«'f 
jcoimty  oi  Devon.     Their  order  was  confirmed  by  tlie  or «  month's 
fcfljons  qn^  cafe  ftated. — The  pauper  came  to  one  Samuel notict,  with  a 
Rtiddall,  in  the  parifh  of  Crcditort,  and  agreed  to  live  with  ^«rvice  vmier  it 
him  by  the  week,  at  two  fliillings  and  fix-pence  per  week,  thc^^«r"* 
and  to  part  at  a  fortnight's  or  month's  notice.  Tlie  pauper  cdving  bis 
being  afked.  How  long  he  intended  to  live  with  Mr.  wages  fome* 
Rudidall?  replied,  he  did  not  know,  but' as  long  as  they  *»*"«•  *^  theenl 
likcd«     And    accordingly   the   pauper  lived  with   Mn  J*^  *.TI**^'^* 
Ruddall  for  eight  vcars  uiwJer  that  agreement,  the  pauper  i^JIS^  w* "  * 


not 


and  mailer  being  t)oth  at  liberty  to  part  from  each  other  fuch  a /vwrW 
sy^  a  fortnight  or  month's  notice.    The  pauper  received  *''^"t  a*^*** 
}i;s    wages  of  two    fhillings  and  fix-pencc  per  week,  ^"  *  ^•'^^^ 
fometimcs  at  the  end  of  the  week,  fometimes  at  the  end  "****** 
pf  a  fortnight,  and  fometimes  longer,  as  he  wanted  money. 
This  court  [of  fefljons]  being  of  opinion,  that  tlie  pauper 
^incd  a  fettlement  by  fuch  fervice  in  the  faid  parifii  of 
C7rcditony  doth  tlierefore  vacate  the  faid  order  :  and  the 
fa,wnt  is  hereby  vacated  accordingly. — Mr,  Mansfield 
i^^d  moved,  on  Saturday  27th  January  1770,  to  qua(h  this 
«>r^crof  feflions  ;  objefting,  that  here  was  no  hiring  for 
a.    year:  and  he  had  a  rule  to  Ihew  caufe. — Mr.  Heath 
'^^'W'  fhewed  caufe  ;  and  endeavoured  to  maintain,  that 
f*l*s  was  a  hiring  by  the  year.     Every  general  hiring  is  a 
p^^'^Tigby  the  year:  and  fo  the  law  fhall  conftruc  it;  Vide  Burt,  s.c* 
1*^^    that  retainer  is  according  to  law.     Co,  LiiU  ^2.  i.  No.  107.  and 
J;^.y^  this  down  expreflly.     And  this  i?  a  fort  of  generaP^  *^'"'^»  ^***** 
^^t^itig.     Itc^nnot  be  taken  as  ahiring  by  the  week  only  ;  ^•****»  P*i^l®«» 
*^^^^ufc  they  were  not  to  part  but  at  a  fortnight's  or  a 
^^^'^iith's  notice;  which  is  inconfiftent with  the  ideat^f  ^ 
'  Wi^ng  only  by  the  week. -liut  the  Court,  without 
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Rix  fn      hearing  the  connfcl  on  the  other  fide,  over-ruled  Mit^ 

BiAPHiKCH.  Heath's  argnmcnt. — And  Lord  Mansfield obfcrvcd, 

that  this  pauper  was  under  no  obligation  to  lerre  for  a 

year  j  whereas,  in  order  to  gain  a  fettlemcnt,  tlicre  rouft 

be  an  obligation  upon  the  pauper  to  ferve  for  a  year.— 

(a)  Vide  Burr.  Order  of  feffions  qu allied  :  original  order  af&rmed  ftf^. 

S.  C,  No*  9^* 

pagt  ztcf.i  ind  No.  1(5,  ]Mige  513.  ;  and  No.  2C2.  page  653. 

A  boy  mt hired  337.  Rex  v.  Stdcklrid^e^  Mich.  Term^  14.  Gi9.  J, 
*'  *i^"a  Burr,  S.  C.  759. — Two  juftices  removed  Jaron  JUxander^ 
poft.i)oy%ut  ^^9  ^^^  'w^fc'i  and  their  fon  and  daughter  (fpccifying 
#10  term  for  their  names  and  ages),  from  Bajingfloke  in  the  county  of 
which  be  wat  Southampton  to  Stockbrtdgc  in  the  fame  county  ;  and  on 
•^  ^^^^      appeal  to  the  feffions  their  order  was  confirmed,  with  40s. 

wITfound'in**  ^^^^^  ^^  ^^  P^'^  ^7  ^'^^  churchwardens  an4  overfeeds  of 
board  and  lodg-  Stockbridgc  to  thofe  of  Bafingjloke,     The  order  of  feffions 
ing.bui received  ftates  the  following  fafts  :— That  the  pauper  was  I^ally 
no  wages:  this  fettled   in   Stockbridgc  :     that  he  depofcdj  that  he  was 
^v/«^*^tdi     ^^'^^^^'^^^^  ^^^^^<i  ^o  ^^^  Michael  Nicholas^  of  the  parifh  of 
ihaiuiways  be  ^^^^on^  to  ferve  him  as  a  boot-catclier,  and  occafionally 
conftrued  for     as  a  poft-chaife  driver,  no  term  for  which  he  was  to  ferve 
<a  jfMr,  uniefs.    being  mentioned:   that  he  accordingly  went  into  the 
forocthing  ap.   fervice  of  the  faid  Michael  Nicholas^  and  continued  in  it 
pfumpTiwto  for  one  year  i  and  wa«,  during  that  time,  found  by  his 
the  contrary,     mailer  in  meat,  drink,  and  lodging  there,  but  received  nc^ 
wages  for  fuch  fervice.   Being  crofs-examined,  he  depofed>. 
that  the  only  converfation  that  palTcd  between  him  and. 
the   faid  Michael  Nicholas  was  as  follows :  the   pauper^ 
alked  the  faid  uMichad  Nichqlas-^  Whether  he  wanted  a 
boot-caichcr  and  driver  ?  I'lic  faid  Michael  Nicholas  faid, 
*'  Yea."     The  pauper  replied,  that  he  was  willing  to 
ferve  him.     And  thereupon  the   faid  Michael  Nicholas 
bid  him  go  into  the  yard  and  look  after  the  horfes..    No 
mention  was  madeot  wages,  or  of  meat,  drink,  or  lodging : 
that  the  pauper  quitted  the  i^Sdi  AUchacl  Nicholas^  and  was 
afterwards  lent  for  by  one  John  PVoitSy  an  innkeeper  at 
BaJir.gCioke :  that  he  went  to  the  faid  ^ohn  PF'at t Sy  znd 
afked  him,  If  he  wanted  a  driver  ?     to  which  the    faid 
chn  ti'^atts  anfwered,    **  Yes  :"  and   the   pauper  faid, 
ic  fliould  be  glad  to  ferve  him  ;   upon  which  he  was 
ordered  by  the  laid  John  JVatts  to  take  care  of  his  horfes, 
and  not  to  drive  them  too  hard  :  tliat  no  mention  was 
made  of  meat,  drink,  or  lodging  ;  that  the  pauper  ferved 
tJie  faid  7^^w  lyotis  as  a  polHllion,  for  a  year,  in  the 
pariiTi    of  Bajhi^lhke  ;    being   found   by  him    in  meat, 
.  drink,  and  loclj^ing  there  ;  but  received  no  wages  :  that 
'he,  tiic  faid  pauper,  unucrllpod  and  believes,  tliat  the  faid 
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JlTichaet  Nicholas  and  Jvbn  fflatts  both  underftood,  til 

he  was  to  have  hh  meat,  drink,  and  lodging,  while  1 

conrinued  with  them  ;  and  that  the  pauper  thought  1 

Was  at  liberty  to  leave  either  the  laid  Michael  Nichol 

or  John  TVatts  whenever  he  pleafed  :  that  it  was  provi 

by  feveral  witncffes,  that  the  cuftomary  manner  of  ei 

gaging  poftillions  is  as abovedcpofed  by  the  faid  paupe 

and  tliat  the  mailers  and  poftillions  think  themlelves 

liberty  to  part  whenever  they  pleafe.     This  court  [tl 

feflions]  is  of  opinion,  that  tlie  faid  pauper  did  not  ga 

a  fettlcment,  eitlier  in  the  faid  parifli  o(  IVanfton  or  5. 

Jingftoke\  and  doth  accordingly  adjudge,  that  the  fa 

recited  order  ought  to  be  confirmed :  and  the  fame 

hereby    confirmed    accordingly.      On    *'Jhurfday    ii 

November  1773  it  was  moved  to  quafh  both  thefc  ordei 

upon   a  fuggeftion,    that  the  juftices  had  determin 

wrong  in    adjudging  the  pauper  to  remain  fettled 

Stockbridge^  notwithftanding  thefe  fubfequent  hirings  ai 

fervices. — ^Caufewas  nowlhewn,by  Mr.  Dunning  ai 

Mr.   Kerby,    againft    quafhing    thefe    orders.    Th 

arguedy  that  the  fubfequent  hirings  were  not  hirin 

foT  a  year,  nor  were  fo  underftood  by  either  the  maft< 

or  tbefervant.     It  was  neither  permanent  nor  obligatoi 

The  mafter  contrafted  for  nothing,  not  even  for  me; 

drinky  or  lodging  :  either  fide  were,  and  thought  thcr 

ielveSy  at  full  liberty  to  quit,  at  pleafure.     In  the  cafe 

Gregory  Stoke  and  Pitmlnjler  Parljhes  {a)  an  offer  to  t 

^irl,  that  ihe  fliould  have  meat,  drini:,  ^c.  if  fhe  woi 

<:ome  and  live  with  her  relation,  gained  the  girl  ] 

Settlement,  though  (he  lived  four  years  as  a  fervant, 

-acceptance  of  the  offer.     So,  in  the  cafe  of  ff^eyhi/I  (t 

£x  years  continuance  gained  the  child  no  fettlemcn 

^>ccaufc  there  was  no  contrail  for  continuance,  fervid 

"Waees,  or  gratuity.     This  prcfcnt  cafe  is  not  a  gene 

-3uring  (andconfequently  a  hiring  for  a  vear),  like  that 

-Berwick  St.  Johns  (c)y  "  Go  into   Acd  Hiii's  place 

^^cithcrdid  the  juftices  look  upon  it  to  be  a  hiring  for 

■^^   ar  :  for,  if  they  had  confiJered  it  as  a  hiring  for  a  ye; 

wouldhavcbeencontradiftory  to  that  idea  tohavebe 

»f  opinion,  that  the  pauper  did  not  gain  a  fettlcment 

■^ithcr  tVa}ifton  or  Bafingjloke, — Mr.  Mansfield  a 

^4r.  Ghose,  who  were  for  quafhing  the  orders,  anfwer 

^liat  the  Court  muft  take  it,  tliat  tlie  juftices  did  bcli< 

^Vhat  was  depofed  by  the  pauper.     And  it  appears,  up 

^te  whole  of  the  evidence,  to  be  a  good  hirihg  for  a  ye 

A  general  hiring  is    a  hirin;;  for  a  year.     If  it  wa 

^ontraA  at  will,  it  is  a  contract  for  a  year,  till  the  wil 

determined.    Nothing  is  here  ftated  which  limits 

hiri 
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Rm  fh     hiring,  or  tends  td  fhcw  that  it  was  meant  to  Ife  a  hirifljf 

^i99t».     ^^^  ^^^^  ^^^^^  *  y^*^'    ^'^  ^^'^  contrary,  thi^te  »  eno^ 

to  ground  a  fair  prefumption  that  it  wat  mfuit  to  be 

hiring  for  a  y-car. — Lord  Makipielb  was  aUcut-** 

Mr.  Justice  Astok  declared  himfeif  fiiUy  fiitiafiodthat 

the  juftices  were  miftaken  in  their  opinion.    A  genenl 

indefinite  hiring  is  a  hiring  for  a  year,  tinlels  fomething 

appears  that  may  raife  a  prefumption  to  the  contrary^ 

W  Ante,  page  j,^  p^oof  of  this  lie  cited  the  cafe  of  fyhbtll  (a),  and  that 

?)  BMn^f^C  ®^*''  ^^^'"^'^  '""  Dorchcfter  {b)  ;  alfo  the  «fe  oiiyhumah 

p4«  513!  Na'  f^"  (^)'    ^^ow,  here  is  enough  ftated  to  flicir  a  general 

265.  indefinite  hiring  ;  w.hich  is,  by  law,  a  hiring  for  a  year : 

Ante^lMge  343,  and  nothing  is  ilated  to  contradiA  it,  or  to  raife  a  pre* 

^^334*  fumption  to  the  contrary.    Therefore  tlie  prsfumption 

{•)  Burr,  $.  c.muft  be,  that  the  hiring  was  for  a  year.— Mr*  Justice 

'•8**2'  !1®*  WiLLEs  and  Mr.  Justice  Ashhurst  expreflad  them- 

aS^nlTattS^.  *^*^^'  ^^  ^^^  ^^^^  effcft-— Orders  quaihed. 

liet  rtferred  to  in  that  cafe,  ante,  page  339,  pi.  331* 

Ahirinsatcight      338*  Rex  %u  Clare^  Mich,  ^erm^  ll5.  Geo.  i.  Purr.  S.  A 

AiUins**        819.— Mr.  Andrew  PemBbrton  moved  (on  iMa^ 

i^'iTitt    '  '3*  ^^^If^'  1775)  ^o  q"?lh  an  oidcr  of  feffions,  wluch 

Umfeif  oot  in    confirmed  an  order  of  two  juftices  made  for  the  removal 

Itenreil-iimc,     of  fVtUiam  Davy  from  Cavendijh  in  Suffolk  to  Clart  in  the 

and  depart  at  a  feme  County  ; '  and  alfo  the  order  thereby  confiimd. 

^tm^t^h-f*  The  cafe  ftated  on  the  order  of  feffions  was,— That  thd 

warning,  i»*not  P^^P^^j  being  a  journeyman  miller,  at  Michaelmas  1768 

%  ltnerai\ndfpAtX.  hlmfelf   to    BfUzabcth  Stammer Sf  of  Clare  aforefaid^ 

»if#  hiring  for  a  by  thc  month,  at  the  wages  of  eight  (hillings  a  month  % 

"''Thi*'"'  V*^"  *"^  ^^^^^  '^^  ^^^  ^'  liberty  to  depart  his  faid  fervice  at  a 

the  month*  and  "^^nth's  wagcs  or  a  month's  warning:  and  at  thc  tim^ 

fbrvice  under  it  of  his  hiring,  it  was  agreed  between  the  pauper  and  the 

%ill  not  gam  A  faid  Elizabeth  Stammers^  that  if  he  continued  in  her  fcr* 

fiuiknienc.        yjcc  tiU  harvcft-time,  he  (hould  be  at  liberty,  durtn|^  har- 

veft-month,  to  let  himfelf  to  any  other  perfon  hechoie,  fof 

the  harvcft-month  :  that  thc  pauper  continued  five  years 

in  thc  fervice  of  the  faid  EU:cabeth  Stammers  ;  and>  during 

thattime,  conftantly  let  himfelf  to  fome  perfon  o^  other 

for  the  harveft,  and  received  the  common  wages  of  eight 

Ihillings  from  his  faid  millrefs  for  the  harveit'-month  iit 

each  ycarj  and  paid  her  one  moiety  of  thc  wages  earned 

at  fuch  harveft  annually  and  during  his  fervice  with  l\\t 

faid  Elizabeth  Stammers  ;  but  generally  at  the  end  of  every. 

month,  and  lonietimes  weekly,  received  his  wages  of 

tight  ihillings  a  month,  or  in  that  proportion  :  and  that 

heconfidcrcd  himfelf  as  a  monthly  lervaxit^  and  atlibertf 
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to  leave  his  faid  miftrefs  at  the  end  of  any  ihontbi  paying  R*«  ^^ 
a  niontli's  wages,  orgiving  a  month's  warning,  according  '^'«'^*» 
to  his firft agreement,  Whcreuponthis  court  [the Icffions] 
doth  confirm  the  faid  order  of  removal  made  as  aforefaid, 
fubjeft  to  the  opinion  of  the  Court  of  King's  Bench.— 
Mr.  Pemberton's  objeftion  was,  tliat  this  was  no 
hiring  for  a  year,  which  is  eflentiallyrequifitc  by  3,  &4. 
inii.  tsf  Mar.  c.  II. f.  7.  It  is  only  a  hiring  for  a  month; 
Rule  to  fliew  caufe.— Ma.  Mayhew,  who  was  to  hav6 
(hewn  caufe,  gave  up  the  orders  as  indcfenfible.— 
Whereupon  Mr.  Pemberton's  rule  was  made  abfolutc^ 
•^Both  orders  qualhcd. 

339.  Rex  V.  Bath'Eaftofi^   Hilary   Term^  16.  Geo.  3.  ^       mlhMk 
Burr.  5.  C,  823. — Two  juftices  removed  John  ^mejbwy ^i^rimgw^ 
from  MangotsfiM  in  Gloucejlerjhire  to   Sath^Eaflon   in  feitre  for  bowd 
Somerfetjhire  \   and  the  felFions  confirmed  their    order,  "^ '<^8»"r» 
ilating  the  fafts.    The  fafts  ftatcd  upon   the   order  of  *"^  to  rwdt* 
feffions  were  thcfe  : — That  the  pauper  is  a  fingle  man,  (^"I^^^i^ 
and  was  bred  a  barber:  that  in  the  year  1748  he  wash  a  hiring  for  • 
fettled  at  Bath-Eajhn^  by  being  owner  of  an  eflate  there  y«»ft  though 
of  the  yearly  value  of  20I.  and  living  in  the  parifh  :  thatt^®*"*^"*' 
in  the  month  oi  November  1748  he  fold  his  eftate  to  oncJ^^J^j^^ 
Eamuel  Fuller:  that  after  he  had  fo  fold  his  eftate,  heiibmycopait 
quitted  Bath-Eafton^  and  went  to  Devizes  in  the  county  when  chcy 
of  fPlltSj  in  order  to  get  employment  as  a  barber;  andP***^    - 
accordingly  offered  himfclf  to  one  John  Giles^  a  barber  of 
the  pariln  of  5/.  John^  in  faid  town  of  Devizes  \  who 
cjigaged  hrm  into  his  fervice  as  a  journeyman-barber, 
*nd   agreed  to  give  him  meat,  drink,  and  lodging,  but 
>Vould  not  give  him  any  wages,  in  lieu  of  which  he  was  to 
-f^ave  tlie  Chri/imas-hoxcs  :  that  the  pauper  accepted  thefe 
^crms  ;  but  nothing  furtlicr  pafled  at  that  time  ;  ai^d  no 
articular  or  prccife  time   was  ftipulated  or  agreed   on 
etwcen  the  mafter  and  him  that  he  fhould  ferVc  :  tliat 
hereupon  pauper  entered  into  his  fervice,  aiid  lived  witk 
"jLid^Giles^  in  the  parifli  of  St.  John^  in  faid  town  of  De- 
^'^i^es^  foi:  fc^ur  years  ;  during  which  term  he  was  found 
"^vith  meat,  drink,  and  lodging  by  his  laid  mafter  in  his 
^wn  houfe  ;  and  he,  during  all  thofc  years,  received  the 
^Jhriftmas-hoxes  that  were  given  by  the  cuftomers,  and 
"thought  himfelf  at  liberty  to  leave  his  mafter  when  fee 
"^liought  proper:  that  the  pauper  then  left  his  faid  mafter, 
^nd  went  to  Mangotsjield^  and  fcrx-cd  Mr.  John  Bedford 
Cwho  keeps  a  public-houfe  there)  in  his  ftablc  ;  and  (aid, 
~^obn  Bedford  agreed  to  find  him  meat,  drink,  wafhir^,  and 
IkoJgihg  m  )iis  own  houfe ;  but  he  was  not  to  give  him 

any 
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Rix  9.  any  other  wages  than  what  he  might  receive  as  perquifitei 
Batb-  ^f  ^jjg  ftablcs,  from  horfcs  tliat  came  there  ;  out  no 
particular  or  precife  time  wasHipulated  or  agreed  on  that 
he  ihould  fervc;  and  pauper  apprehended,  that  his 
maftcr  might  have  turned  him  off,  or  he  miglit  have  gone 
away  from  him,  at  their  pleafures  ;  neverthelefs,  there 
was  no  agreement  between  them  for  that  purpofe: 
that  from  tlie  time  pauper  began  to  ferve  faid  J^bn  Bedford 
to  the  time  at  which  he  left  him  was  fixtcen  yean : 
that  during  faid  time  of  (ixteen  years  he  left  faid  Job* 
Bedford it\tV2l  times,  at  his  pleafure  \  but  from  the  time 
of  his  firft  going  into  the  fervicc,  he  was  with  faid  John 
Bedford  two  years,  and  upwards,  without  leaving  him  at 
all  i  and  at  the  end  of  the  faid  term  of  iixteen  years^ 
he  was  with  faid  John  Bedford  for  three  years  together, 
without  interruption ;  and  during  the  whole  time  he 
lived  with  faid  John  Bedford^  he  was  found  by  him  in 
meat,  drink,  waftiing,  and  lodging. — Mr.  Cliffoud 
moved  to  quafh  thcfe  orders ;  and  had  a  rule  to  fhew 
caufe,  the  general  hirings  beingfubfequent  to  his  original 
fettlemcnt  at  Bath^Eajion. — Mr.  Bearcroft  was  now 
to  have  fliewn  caufe  :  but  he  owned  that  he  could  not 
fupport  die  orders. — Rule  made  abfolute  :  both  orders 
quaihed. 

A  general  hiring  340.  Rex  V.  Seaton  and  Beevy  Eajier  Term,  24.  Geo.  2» 
•I  weekly  wages  Editor*3  MSS.—TliG  pauper  being  fettled  in  tlieparilh 
^l,^'"''^^'''*  of  Seaton  and  Beer  went  into  the  parifli  of  Broadclij, 
and  made  an  agreement  with  Samuel  Pons/ord,  who  kept  a 
public'houfe  there,  as  follows  :  **  That  Ponsford  ttiould 
*'  give  him  one  fliilling  a-\vcck  as  he  had  given  the  other 
*' man  or  men,  and  the  vaih  of  the  ftables.*'  Nothing 
was  faid  aboutthe  time  of  his  fervice.  At  the  end  of  tlic 
ycaf  his  miftref^  faid  tcJ  him,  *'  You  have  been  here  a  year, 
•*  I  will  pay  you."  To  which  the  pauper  anfwered, 
**  It  is  no  matter,  I  may  ftay  with  you  another  year.'* 
She  faiJ,  *'  Very  well,  Sampfony  He  did  flay  another 
year,  and  then  received  what  was  due  to  him,  being  five 
pounds  four  fliillings.  lie  w-orked  in  theftables  as  an 
ofllcr  ;  and  neither  at  the  time  of  making  tlie  firft  agree- 
ment, nor  attlic  end  of  the  firft  year,  was  any  mention 
made,  cither  by  the  miftrefs  or  the  pauper,  of  a  hiring 
for  a  year,  or  of  the  term  for  which  he  was  to  fer\'c  ; 
but  the  pauper  apprehended,  that  his  matter  might  have 
parted  with  him  at  any  time,  on  giving  rcafonablc  notice. 
No  evidence  was  jriven  of  tlie  time  for  which  any  fuch 
man  or  men,  as  above  referred  to,  liad  been  at  any  time 
hired  by  PonsfQ,d. — The  Sessions  were  of  opiniohy 

that 
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hat  the  pauper  gained  no  fcttlemcnt  in  BroadcliJ}^  and      ^«x  »• 
:onfinned  the  order  of  removal  to  Scaton  and  Beer. — Mr.  ^'^^o"  ^^^ 
"anshaw  (hewed  caufe,  and  endeavoured  to  diftinguifli  "^*' 

his  from  the  cafes  of  general  hifings,  particularly  the  cafe 
)f   Berwick    St.  John  faj^   Rex  v.    Dedham  (b).   Rex  v.  C«)  Ante,  pagt 
3radnUcb  (f),  and  Rex  v.  Stockbridge  (^/).— Mr.  Silves-  ^+*-P'-  ?33. 
TER  and  Mr.  Clapp,  contra^  faid,  this  was  the  common  (*)  Ante,  pagt 
afe  of  a  general  hiring,  which  was  equivalent  to  a  hiring  3+S-  P**  335* 
or  a  year,  unlefs  circumftances  appeared  to  fhew  a  con-  {c)  Ante,  page 
rary  intention  ;  and  that  the  circumftances  here  did  not,  347»  P<.  336* . 
heyreliedon  Rex  v.  Tf^tncaunton{e). — V/iLLES^Jufticeff).  {J)  Ante,  piig^ 
The  firft  agreement  was  general,  but  the  pauper  was  to  348«  p*.  337* 
cceive  wages  like  a  former  fervant.     1  think  the  convcr-  («)  Ante,  pag^ 
Nation  at  the  end  of  the  year  was  an  agreement  to  ferve  339-  P*«  3*»- 
another  year,  which  makes  it  even  ftronger  than  the  cafe^yj  lo,b 
of  a  general  hiring.    The  cafe  of  Rex  v.   Stoii^idge  is  MAVtrtsiDp 
Jecifive  of  tlie  prefent  queftlon. — Ashhurst,  Ju/tice^^^^fJHfi'^** 
am  not  for  narrowing  the  determinations  in  favour  of  ^**  *wenu 
^ttlements  ;  and  this  does  not  go  fo  far  as  fome  other 
lies.     The  general  rule  is,   that  an  indefinite  hiring, 
ithout  any  circamftance  to  fhew  that  a  le£s  time  was 
^^ant,  ihall  be  confidered  as  a  hiring  for  a  year.     In  this 
^fethe  firft  converfation  would  amount  to  an  indefinite 
t  ring.    The  fecond  feems  to  fhew,  that  it  was  in  the 
ind  of  both  that  it  fhould  be  a  hiring  for  a  y^r. 
liere  are  cafes  where  it  has  been  fo  held^  againft  the 
^prehenfion  of  both. — Buller,  Jujl'ice,    It  is  fettled  in 
variety  of  cafes,  that  the  apprehenfion  of  the  pauper 
-skes  no  difference  {g\     What  the  Court  went  upon  in  ^j  ^0^^^  pjig, 
«*  tr.    Dedham   [h)  was  not  the  apprehenfion   of  the  34.7.  and  351. 
^upcr,  but  a  converfation  between  him  and  his  mafter  Poft- p»g«  359»! 
^plaining  the  original  contract :  that  circumftance  being  {h)  Ante,  page 
idafide,  what  Yates,  Juft'ice^  faid  in  that  cafe  is  deci-  34S'  ?*•  33S» 
^e  of  this  ;  for  he  confiders  the  payment  of  the  wages 
^ekly  as  making  no  difference.    The  firft  agreement, 
^ouldtwfufficient;  but  on  the  fecond  there  can  be  no 

C^T]bt.-*OADER  QUASHED. 

34I,  Rex  V.  Eljiack^   Hilary  Tcrm^  25;  Geo.  3.  EdI-  a  hiring  at 
"oa's  MSS. — ^The  pauper,  Hannah  Driver^  was  hired  to  weekly  w«ge« 
^^  Smith  and  Ifaac  Smith  of  fVadfworth,  two  brothers  '^^''/^j'®'**!*"** 
rho  kept  houfe  and  lived  together.     She  was  the  only  '^^^  f  fcmint, 
^male  lervant  in  the  houfe,  and  did  all  the  menial  and  |,  „ot ,  general 
^<>uiehold  bufinefs.     No  mention  was  made  about  being  hiring  for  a  year, 
'^ired  for  a  year.     She  hired  hcrfelf  to  them  at  the  wages 
^f  one  (hilling  and  four-pence  a  week,  and  board  and 
•^Jging,  for  as  long  a  time  as  they  fhould  want  a  fervant. 
^hcn  flie  had  ferved  feven  weeks,  fhc  was  paid  her  wages ; 

Vol.  II.  A  a  andj 
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Rix  9i      and  afterwards,  when  Ihc  had  fcnrcd  two  or  three  months^ 
Elstacx.     (jjg  ^j^3  pjjj  again  as  (he  wanted  them.   She  continued 
to  live  a  yeaf  and  five  months  in  the  fervice  ;  and  de- 
dared,  fhe  did  not  think  hcrfclf  ioofc,  or  at  liberty  to  go 
away,  at  the  ciid  of  every  wcek^  nor  even  at  the  end  of 
every  month.     She   was   removed  from  U^adkuerth  to 
Eyiack,  and  the  Sessions  confirmed  the  order.— Mi. 
Bearcroft,   in  fupport  of  the  orders,  admits  that 
a  general  hiring  ftanding  alone  would  be  a  hiring  for  a 
year ;  and  that  the  fingle  circumftance  of  wages  payable 
weekly  would  not  prevent  it  from  being  fo  confidered ; 
and  contended,  that  this  was  not  that  kind  of  indefinite 
hiring,  but  a  contraft  determinable  at  the  end  of  any  one 
week,  at  the  pleafure  of  the  mailer,  and  no  obligation  on 
either  fide  for  a  year.     As  to  the   apprehenfion  of  die 
pauper,  that,  he  faid,  was  immaterial.*-MR.  Leigh  and 
Mr.  Cockell,  contra^  faid,  that  a  hiring  for  fo  long 
-        as  thev  fhould  want  a  fervant  would  of  itfelf  be  a  genenl 
Tu1t"ciB*l-^""S(^)-  ^^^^  '"  one  cafe  ('A)  a  contrad,  exprcflcd  to 
LER^denie^  this  ^  ^^  ^^U,  was  held  to  be  a  general  hiring,  unlefs  the  will 
poation.  was  determined.     In  (hort,    wherever  the  time  is  not 

(b)  Rex  V.  exprefled  to  be  for  lefs  than  a  vear,  it  is  a  hiring  for  &7^> 
Scockbridge,  which  IS  the  Only  hiring  Knowil  to  the  law.  This 
Burr.  s.  c.  woman  v^s  a  menial  fervant^  which  is  in  its  nature  a 
759-  J.j^"J^~  fervice  for  a  year.  In  Rex  v.  Bath  Eafton  (r ),  and  other 
Aance  ippan  ^afes,  the  Court,  they  faid,  had  gone  farther,  and  given  * 
in  this  cafe.  fettlement  where  it  was  doubtful  if  there  were  any  retsuner 
Ante,  page 348.  at  all.  As  to  the  circumflance  of  the  wages  being 
pli  337-  payable  weekly,  it  certainly  made  no  difference.    The 

(f)  BUrr.  S.  c.  cafe  of  Rex  V,  Dedham  (d)  would  have  been  a  fettlenKntf 
St  54  if  it  had  not  been  for  the  additional  fix-pence  in  the  mid* 

AnWfP«5«35»»  die  of  the  year.— Lord  Mansfield.     A  general  hiring 
rVvAnte  page  without  limitation  of  time  isprcfumedtobeahiringfbra 
345«  p"  335*     7^^^  *  ^^^'  '^^^  ^'^  other  prefumptions,  it  is  to  be  explained 
by  circumflances  ;  and  holds  good  only  till  the  contraij 
appears.     Wherever  an  intent  appears  to  hire  fbralcu 
time,  this  deflroys  the  prefumption.     I  think,  enough 
appears  in  this  cafe  to  fhew,  that  a  hiring  for  a  year  was 
not  intended.     For,  /r/?,  tlie  contraft  is  atthe  will  of  tb* 
mafler,  "  for  as  long  a  time  as  he  fhall  want  a  fervant ;' 
and,  fecondly^  there  is  a  certain  time  at  which  only  tb^ 
fervant  can  be  turned  off;  that  is,  the  end  of  a  wecfc^ 
She  could  not  be  difcharged  at  tlie  end  of  the  year  if  ^^ 
happened  in  tlic  middle  of  a  week*— Orders  cor*'* 

FIRMED. 


34i.  ^^* 
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34a-  Rexv.  Cbertfyj  Trinity  Term^  27.  Geo.  3.  2.  Term  An  tgrecment 
iep.  37. — ^Two  j unices  remove  Jane  Filly  from  T^^erA^  ^y  a  daughter 
o  CA^r//^;.      The  feffions    confirm    the    order,    fub-  ^''J^  "^^Jl"^^ 
eft  to  the  opinion  of  this  Court  on   the  following  ^othcf^cw  of 
:afc  : — The  pauper  was  hired  for  a  year  at  the  wa-arervtncforji 
;cs  of  4I.  and  ferved  out  that  year  witli  Mr.  Shirley  7^^»^f^ 
n  the   parifli  of  Chertfey.     About  three  weeks  before  ^^""^^  ^" 
hat  fervicc  expired,  her  father,  who  was  a  day-labour-  ™!!!!:,jr  u  . 
T,    m  confequence  of  his  wifes  death,   came  to  the  good  Atriitf/tfr  ^ 
»auper,  and  applied  to  her  to  come  and  live  with  him  to  <»y^i  though  ^ 
lo  the  offices  of  a  lervant  for  a  year  in  the  pari£b  of  ***«/**"'5*'"'*' 
^orbey  and  offered  her  her  board  and  lodging,  and  fuch  ^hJ^^^S 
irontsas  fhe  could  make  by  keeping  fowls,  and  what  fhe  herUboor, 
oold  earn  by  her  own  labour;  and  if  that  did  not  pro- 
luce  as  mucn  as  fhe  got  at  Mr.  Shirley^^  her  father  was  to 
X)ake  up  the  difference.    She  agreed  to  come  on  thofe 
:enns,  and  came  accordingly  ;  and  lived  with  him  in 
purfuance  of  that  agreement  m  the  parifh  of  Thorpe  for  a 
year  and  upwards^  during  which  time  fhe  got  about  one 
|ninea  and  an  half  by  keeping  fowls,  and«two  guineas  and 
sm  half  by  going  out  charring  and  taking  in  plain- work  ; 
suidat  the  end  of  the  year  her  father  gave  her  ten  ihillings, 
as  an  additional  recompence  for  her  having  gone  out  with 
Him  to  reap  in  the  harvefl  month. — Silvester  and 
Shepherd,  in  fupportof  the  order  of  feflions,  admitted,  ^^J^^'^* 
that  a  father  might  hire  a  child  as  a  yearly  fervant  fo  as  to  JJ^?tj^^ 
^ble  the  child  by  the  fervice  to  gam  a  fettlement  j  but 
contended,  that  in  the  prefentcafe  there  was  notafufficient 
hiring  of  and  fervice  by  the  pauper  in  the  parifh  of 
'hrpe.    It  appears  in  the  fpecial  cafe,  that  the  pauper's 
&ther  on  his  wife's  death  applied  to  the  pauper  to  come 
^  live  with  him,  but  fhe  was  not  hired  to  fupply  tho 
place  of  any  other  fervant :  and  it  appears  from  the  fafis 
ftated,  that  the  daughter  was  not  under  the  control  of  her 
fether  as  a  fervant,  for  fhe  was  expreflly  permitted  to  earn 
^hat  fhe  could  by  her  own  labour  by  ferving  whom  fha 
Pleafed.    The  pauper,  therefore,  could  not  poilibly  be 
^onfidered  as  the  fervant  of  the  father  within  any  of^the 
^judged  cafes  upon  this  fubjefl ;  for  fhe  was  not  under 
^e  command  and  control  of  hermafler  during  the  whole 
f^Ti  the  contrad  was  not  binding,  for  as  fhe  was  at 
'^bcrty  to  work  for  whom  fhe  pleafed  the  fatlier  was  not 
^titled  to  her  earnings,  nor  could  he  compel  her  to 
i^^orm  his  work.     Now,  if  the  pauper  were  not  AiV/rf 
^  a  fervant,  her  living  with  and  ferving  her  father  will  Antc,pigt^afc 
^ot  give  her  a  fettlement  in  Thorpe.     This  point  was  pi.  315. 
^ttcrmincd  between  the  parifhes  of  Gregory  Stoke  and  Pitt^ 

A  a  a  tninfttr 
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Rex  v.      minflcr  {a).     If  the  cafe  between  the  parifhes  ofjeffip  ani 

CHtiTkiT.  Mijjmden  (h)  be  cited  on  tlie  otlwf  fide,  it  is  to  he  obfcnrcd, 

(#)  Ante,  page  that  that  cacfe  only  dctermhicd,   that  where  there  was  a 

326.  pi.  315.    hiring,  the  circuniftance  of  its  being  a  hiring  by  a  fiithcr 

{*)  Foley,  141.  could  make  no  difference  :  there  the  hiring  was  ftated  as 

Aote,page3i8.a  faft;  but  here  no  fuch  faft  appears. — Palmer,  amira^ 

P*-3»7-  was  ftopped  by  the  Court. — Ashhur»t^  Jh^'^^'    All 

that  is  nccelfary  to  give  ^  fettlement  under  thefc  ftatutcs 

is,  that  there  ihould  be  a  hiring  for  a  year  and  a  fervicc 

^  for  a  year.     As  to  the  h  iring  for  a  y.ear,  it  is  only  necefiary 

to  read  the  words  of  the  cafe  to  determine  it :  it  ftatcs, 

that  the  pauper's  father  applied  to  her  to  come  and  lire 

with  him  to  do  the  offices  of  a  fervant  for  a  year  on  certain 

terms,  which  ihe  agtced  to,  and  that  (he  came  accordingly 

and  lived  with  him  in  purfuance  of  that  agreement  for  a  year. 

The  objedion  is,  that  this   is   no   hiring,  becaufe  the 

feflions  liavc  not  ftated  that  the  pauper  lived  as  an  hired 

fervant  ;  but  there  is  no  oCcafion  for  the  feflions  to  fete 

that  exprefsly,  if  it  fufficiently  appear  fi:om  the  tcnns 

of  the  contraft  :  now,  in  the  prefent  cafe,  that  docs  ip^ 

pear*     Then  it  xvas  objeSed,  that  the  contraft  was  not 

oinding :  but  tliat  is  not  fo  ;  fhe  was  hired  to  da  all  the 

offices  of  a  fervant  for  a  year.    The  terms  of  the  contrafl 

are  not  fuch  as  woula  enable  the  pauper  abfolutely  to 

leave  her  father's  fervice,  but  only  to  do  particular  work 

for  her  own  benefit :  fhe  was  firft  bound  to  perform  all 

his  work,  and  confiftently  with  that  (he  was  at  liberty  to 

gain  as  much  as  (he  could  earn  by  her  own  labour. 

This,  therefore,  was  a  good  hiring  for  a  year.     And  as  to 

the  fervice,  the  cafe  ftates,  that  the  pauper  lived  with  he* 

father  in  purfuance  of  the  agreement  for  a  year.     This  i« 

by  no  means  like  the  PittminJIer  cafe ;  for  there  there  WJS 

(c)  BuLLit,  ^^  hiring  at  all  for  any  time.— (r)  Grose,  JuJHctn   to 

mdng'ar**      order  to  gain  a  fettlement  by  hiring  and  fervice,  there 

Guiidbail  the    TnM^  undoubtedly  be  a  hiring  for  a  year  and  a  fervicc  for 

whole  of  ihi«    a  year.     But   in  the  hiring  it  is  not  neceflary  to  w^ 

<^*7»  technical  terms  ;  the  word   **  hiring"  need  not  be  ftated 

on  the  cafe  ;  it  is  fufficicnt  if  it  appear  that  the  fcrtant 

agreed  to  ferre  and  the  matter  to  pay  for  that  fervicc  fof 

a  year.    Thert  the  circumftancc  of  the  father  being  the 

maftcr  of  his  own  child  will  not  vary  the  cafe.     This  wa< 

not  a  hiring  generally  by  the  father  as  long  as  he  livc<lf 

but  a  hiring  for  a  year  exprefsly.     The  father  ofFt red  th* 

pauper  certain  terms,  which  it  is  ftated  (lie  agreed  tP 

accept ;  then  there  was  a  contraft  between  them  for  tUc 

hiring.     According  to  the  terms  of  this  contraft,  flic^*^ 

not  at  liberty  to  del'erther  father's  fervice  ;  (he  was  only 

permitted  to  do  what  other  work  (he  could,  confiftentl/ 
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her  father's  fervice  ;  which  flic  was  firft  bound  to  per-  Rf.«  v. 
form.  She  did  every  thing  which  related  to  her  father's  C«**tiet, 
fervice  ;  and  her  earning  bcfidcs  that  will  not  prevent 
its  being  confidered  as  a  hiring  for  a  year.  And  as  tb  the 
fervice,  it  is  exprefsly  ftated,  that  the  pauper  lived  with 
her  father  for  a  year  in  purfuance  of  that  agreement. 
Therefore  the  rule  mull  be  made  abfolute  for  quafhing 
both  the  orders. 

343.  Rtx  V.   Macclesfield^  Hilary  Term^   29.   Ge9.    3.  If  a  fervant  b^ 
3.  ierm   Rep.  76. — George  Dean^  Hannah  his  wife,  and  *»»''«^  f**'' *'«'*« 
■John,   mUlam,  Sarah,  and  Ata^y,   their  children,   were '"^^'J^j/^^IJ^^     , 
removed  by  ar>  order  of  two  juftices  from  MaccUifield  to  f»l^*"«^a"io« 
IFildboarciough^  both  in  the  county  of  Chijifr.    Ou  an  of  that  time  the 
appeal  the  court  of  feffions  vacated  fo  much  of  the  order  »««^^tdl8hifti, 
as    relate?   to  the   fetticment  of  George  Dean^  Hanmh^^^^^^^  . 
liis  wife,  and  ff^illiamy  Saraby  and  Mary,  their  cbiWrcn^-^Jij'^yj^/ 
fubjcft  to  the  opinion  of  tliis  Court  on  the  following  lioning  the 
cafe  : — The    pauper,    George    Dean^    being    fettled    in  wages,  and  the 
IVildboarclough^  was  hired,  about  fifteen   years  ago,  by  ^«»'^«n<  «fl«ii^ 
Fi'uncis  Befwick,   late  of  Macclesfield,  button-maker,  for*,^"''^"*'^. 

,  -^    ^1  '  ''  11       -agreement  is  a 

eleven   months,  at  ten  guineas  wages:  at  the  end  01  g^^^rai biriur^ 

eleven  months  the  mafter  and  the  pauper  fettled  his  wages  ;tnd  ferving 

for  eleven  montl^s,  and  his  mailer  gave  half  a  guinea  over,  "*;^«*  »^ «  j^ 

laying,  that  he  had  been  a  good  fervant,  and  added,  ^*"^**"*'"" 

**   Tou  may  as  well  Jiay  on  an  end  in  your  place  ;  the  place 

**  fuits  you,  and  you   fuit  the  place."    The  pauper's 

anfwer  was,  *'  Wtry  well,  Sir,  I   have  no  objeftion  ;'* 

5ind  the  pauper  continued  to  follow  his  mailer's  bufinefs 

near  three  years.  •  The  pauper,  beingat  Birmingham  with 

his  mailer's  cart,  was  taken  ill,  and  flayed  there  fome 

time,  which  occafioned   him  to  lofe  his  fervice.     His 

maftcr  ufed  to  give  him  money  occalionally  during  his 

fervice  ;  but  the  pauper  kept  no  account  himfelf.    A  few 

days  afterthc  pauper's  return  from  Birmingham  his  mailer 

fettled   with  him ;  the  pauper  did  not  know  in  what 

manner,  but  fuppofed  the  money  was  right :  he  thought 

his  wages  would  <:ome  to  about  four  ihillings  a  week. 

It  did  not  appear  to  the  Court,  that  the  pauper,  or  any  of 

^\%  children  (except  John),  had  gained  any  fettlement 

in  any  other  place. — Leycester,   in  fupport  of  the 

order  of  feifions,  was  Hopped  by  the  Court.— Bower. 

*nd  Manley,  contra.     The  queilion  is,  Whether  this 

was  a  continuation  of  a  limited  hiring,  or  a  general 

independent  hiring  ?  They  admitted  that,  if  it  were  the 

bttcr,  it  would  be  equal  to  a  hiring  for  a  year;  but 

intended,  that  fuch  an  hiring  could  not  be  coUefted 

A  a  3  from 
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Rix  V.      from  the  cafe  ;  for  then  there  was  no  contraA  for  wages. 

MAccL^f    This,  therefore,  mull  be  taken  to  be  a  continuation  of  a 

Fiit». .     liniitcd  hiring.    The  cafe  ftates,  thatthe  pauper  was  hired 

for  eleven  months,  at  the  fpecific  wages  of  ten  guineas ; 

after  the  expiration  of  which  time  the  matter  told  the 

fervant,  **  he  might  as  v^cll^ay  on  an  end  in  his  place." 

Now  this  renewal  of  the  agreement  muft  have  reference 

totheorigmalcontrad,and  then  the  pauper  was  hired  for 

another  eleven  months  for  ten  gumeas  more.    But  it 

cannot  be  inferred  from  the  fecoi^  agreement,  that  the 

pauper  was  hired  generally  to  ferve  at  the  fame  rate  of 

wages  which  he  had  before  received.     This  is  not  like 

(«)Barr.S.C.  the  cafe  of  Rex  v.  Berwick  St.  JoMt  (/»),  where  the 

50»,  pauper  was  told  to  go  *'  into  I^ed  Hiir%  place  ;"  for 

Ance,psifes4x-  ^h^re,  by  a  reference  to  HiWz  contraft,  it  appeared,  that 

^'  ^^''  he  ferved  under  a  yearly  hiring.     But  it  is  more  like  the 

(>)  Borr.l  C.  cafe  of  Rex  v.  Clare  (^),  where  a  pauper  who  was  origi- 

S19.  nally  hired  for  a  month  continued  m  the  fame  iervice 

Ante,  pifij5o#  for  five  years,  and   yet  gained  no  fettlement  by  it— 

^  35^*  Lord  Kbnyon,  Chief  Jyftice.    It  is  clear,  that  theremuft 

cither  be  an  exprcfs  or  an  implied  contrafi  for  a  year, 

in  order  to  give  the  fervant  a  fettlement.    An  exprefi 

hiring  for  eleven  months  will  not  confer  a  fettlement, 

unleis  the  feflions  find  that  it  was  fraudulent,  and  that  a 

year'§  fervice  was  intended,  though  only  eleven  months 

(r>  Rex  V*      '^'^^^  expreflcd  ;  as  in  a  cafe  (r },  which   1  remeniber, 

Miiwich,  Burr,  where  there  was  an  hiring  for  eleven  months  with  an 

s.  c  433.        agvccment  to  give  in  another  month's  fervice.    Now, 

poit.  pa^c  363.  jy^  ^jjjg  ^j^fg^  ^j^g  fjrf^  hiring  for  eleven  months  was  not 

P  <  347t  fufficient  to  confer  a  fettlement:  but  when  that  time  was 

cUpfed,  the  maftcr  told  the  pauper,  that  he  might  ai  will 

Jlay  on  an  end  ;  which  in  that  part  of  the  country  means  aa 

indefinite  time.     This  fecond  hiring,  therefore,  muft  be 

confidered  as  a  general  hiring,  which  the  law  conftrucs  to 

be  an  hiring  for  a  year.     As  to  this  exprefiioii  referring 

to  the  time  for  which  the  pauper  was  originally  hired, 

it  is  too  refined  ;  it  only  referred  to  tlie  nature  of  the 

fervice  in  which  he  was  before  engaged.    Then  if  we 

confider  the  wages  for  which  the  pauper  ferved  under  the 

fecond  agreement,  it  negatives  the  idea  that  theparti^^ 

contrafted  for  another  eleven  months  for  the  fame  oefinite 

fum  which  the  pauper  received  under  the  firft  agreement ; 

^f^  ^^l         for  it  is  flatcd,  that  he  received  about  four  fliillingsf^ 

BoVle^r  wa»    week,  which  docs  not  amount  to  the  fame  apportionment 

filing  forUic    of  wages. — AsHHURST,  7i/y?;c^,  and  Grose  [d)^  Jyfa^x 

Lofca  Chaw-    concurring,  order  of  fcflions  confirmed* 
CIL1.011* 

V.  Of 
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V.  Of  particular  or  fpcclal  birlngs. 

344.  Rex  V,  King^s  Norton^  Trinity  Term^  X3'  &  l4*Geo.l^  A  Mrlnf  for  a 
^urr.  S,  C.  152. — The  order  of  feflions  ftates,  that  the  year,  to  be  paid 
pauper  Mary  Calcott  was  hired  witla  John  Ellis  of  Cambden^  accorduig  to  the 
tor  a  year,  to  fpin  wick-y^rn,  at  the  rate  of  is.  6d.  a  floiie  ;  ^^  ya^m^  * 
ind  that  fhe  was  to  provide  herfelf  with  meat,  drink, 
iwafhin^,  and  lodging  where  (he  pleafed  :    that  ihe  fpua 
For  him  the  whole  year;    and  lodged  in  her  mailer's 
lioufe,  and  boards  with  him  at  Camhdcn  ;  and  received 
one  fhilling  and  fixpencea  ftone  for  her  work  ;  allowing  '^ 

her  mailer  two  {hillings  a  week  for  her  lodging  and  board : 
^nd  upon  her  examination  (he  faid,  that  by  her  contra£^  as  vide  Sir  j. 
rforelaid  fhc  thought  (he  was  not  at  liberty  to  work  (ot  J^^."^  VV* 
any  other  Header :  but  flie  thought  that  fhc  was  at  liberty  ^'^J  *^  ^' 
to  play  or  be  abfent  from  her  work  as  long  as  flie  plcafcd ; 
Wing  to  be  paid  at  a  certain  rate  for  her  work  done^ 
Whejrfore  it  js  the  opinion  of  the  feffions,  that  the  hiring 
and  fervice  aforefaid  was  not  fuffici^nt  to  gain  the  {aid 
Mary  Calcot  a  fettlement  in  tlie  pari{h  of  Cambd^n :  and 
Kcordingly  they  rcverfe  tlie  order  of  removal.      The 
only  queftion  was,  Whether  this  hiring  and  fervice  was 
Sufficient  to  gain  her  a  fettlenient  in  Cambden  F^-'hOKD 
Chief  Justice  I^ee  thought  it  plainly  a  good  fettlement 
^p  Cambdcfi.    For  here  is  ^  hiring  for  a  year,  and  a  con- 
^nuing  in  the  fame  fervice  for  a  year ;  which  are  un- 
<loubtcdly  fufficientto  gain  a  fettlement. — Ma.  Justice 
Page  and  Mr.  Justice  Probyn  were  of  the  fame  opi- 
^ion,  for  the  fame  reafon.    And  they  all  agreed  that  it 
^  not  material  what  the  fervice  was. — Mr.  Justice 
Chapple  alfo  concurred  ;  and  obfcrved,  that  the  liberty 
*"C  thought  {he  had,  of  playing  and  being  abfent  as  long 
^  (be  pleafed,  depended  upon  her  own  apprehen{ion 
only;  butwa§i>opartof  thccontra£l(^). — Per  Curiam,  (a)  videancc^ 
^naaimoufly  aT)d  cle4rly,    That  the  paiiper  had,   by  page  ish 
^Ws  fpecial  hiring  and  fervice  for  a  year,  gained  a  fet-  ^^^  (!)• 
?cmcnt  in  Cambdin^  and  therefore  the  order  of  feUions 
^^  qua{hcd,  and  order  of  the  two  ju{lices  affirmed  (i). 

{i)  Vide  Burr.  S.  C.  No.  x6;.  and  Burr.  S.  €.  No.  146.    Rex  ^. 

^tt  V.  Inhabitants  of  St.  Ptter*$,  Maccltsfield,  poft.    page   365.    p{. 

9orchefter»  in  Michaelmas  Term,  34S.  and  the  cafes  there  citi^, 
it  ^tt*  3*  poft*  page       .  pU       • 

A  a  4  345.  Rcif 
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A  hiring  fort  ^^,  Rgx  V,  Jthtrtoriy  Hilary  Terniy  16.  Geo.  a.  Burr. 
^*^i^"*"'  5.  C.  203. — Mr.  BooTlE  moved  to  quafli  an  order  of 
wayaWe  quar^  fcffions  confirming  an  order  of  two  juftices  for  the  rc- 
terly,  with  li-  moval  of  Ralph  Harrifon  and  Martha  his  wife  and  'John 
berty  00  either  their  child  from  the  townftup  of  Barton  in  Lancajbire  to 
fide  to  deter*  Jtherton^  in  the  parifli  of  Ltlgh^  in  the  fame  county. 
Sia  ^thr<i»d  Case.— -Rff/^A  Harrifon,  being  unmarried,  and  not  having 
cf  any  quarter  *"y  ^^^'^  or  children,  and  being  legally  fettled  in  Jtbet- 
on  a  month's  ton^  was  in  the  year  1729  hired  by  Thomas  Barlow^  an 
notice,  it,  if  00  inhabitant  of  and  legally  fettled  in  Barton^  for  one  year, 
fuch  notice  be  ^^  ^j  ^gg^s  payable  quarterly :  and  it  was  i^recd  between 
iTfwvicc  for  IT^^^  faid  Barlow  and  Harri/oriy  at  the  time  of  the  faid  hi* 
year,  a  good  ring,  that  either  the  faid  mailer  or  fer\'ant  Ihould  be 
hiring,  and  wUl  loofc  from  or  at  liberty  to  determine  the  faid  contraA 
gainafctdc.  q^  hiring  at  the  end  of  any  quarter  of  the  fai4  year, 
"*"^  either  of  them  giving  a  month's  notice  to  the  other. 

But  it  appears  that  no  notice  of  diilblvine  or  determining 
the  faid  hiring  or  fervicc  was  ever  given  by  either  the  faid 
raafter  or  fervant ;  and  that  the  faid  Ralph  Harrifon  con- 
tinued in  his  mailer's  fervice    in  Barton  aforefaid  the 
whole  year.     It  alfo  appeared,  that  the  faid  Ralph  Harri- 
fon-i  at  the  time  of  the  faid  hiring,  declared  that  the  reaforx 
of  the  faid  hiring  being  made  deteriiiinable  at  the  end  of 
any  quarter  upon  fuch  notice  as  aforefaid,  was,  *'  thath^ 
♦*  would  not  be  hired  fo  as  to  lofe  his  former  fettlement  *  * 
On  (hewing  caufe,  now,  againft  quafhing  the  orders,  i- 
was  faid,  by  Sir  John  Strange,  that  it  is  effentialL  ^ 
ncccffary  that  there  be  an  abfolute  hiring  for  a  yea:^ 
The  reafon  of  it  is,  that  it  fhould  appear  that  the  perfo 
came  fairly  into  the  pariih  to  get  his  livelihood  there,  an 
to  do  real  fervice,  and  not  merely  to  gain  a  fettlemcnr^ 
But  this  contraft  was  determinable,  by  either  party,  «^ 
the  end  of  every  quarter :  and  the  intention  of  the  partic^-^ 
is  moft  exprcfsly  Jpecified,  in  the  prefent  cafe,  to  be,  '^  th^^ 
*'  the  man  was  not  to  lofe  his  former  fettlement."    Th 
cafe   diifers  from  the  cafe   of  Rex  v.  the  Inhahitants  ^ 

U)  Vide  Burr.  ^^^'^^^^  (^)y  '^^'  ?•  ^-  2.  5,  R.    for  there  the  contract  w 
s.c.  No.  I.      originally  for  a^quarter  of  a  year,  but  the  maid  was 
p.  1.  Rex  V.     continue  for  a  year  if  her  matter  and  fhe  liked  one  ar 
Inhabitants  of    j^^j. .  and  the  general  cafe  of  hiring  fervants  is  much  lil^ 
jP^Va^I     that.     But  here  are  exprcfs  negative  words :  and  a  part-  — 

poll,  tecuon  ,        .         •     .^      1  r       %      t      ^    '       '  /..'  *      f^M 

y■^l^^  cular  time  is  hxed  for  the  determniation  of  the  contract 

On  the  contrary  it  was  faid,  that  there  appe^irs  upon 
face  of  this  order,  a  defign  to  evade  tlie  law.    In  the  ca 
of  Lidney  and  Stroude^  the  original  hiring  was  but  for 
(ii  Vide  Burr    ^^^rter  of  a  year :  this  is  for  a  whole  year.     And  in  t 
S.  C.  No.  7.  *  cafe  of  Rex  v.  the  Inhabitants  of  Nezv  JVindfcr  (b)^ 
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8.  G.  2.  B.  R.  Colonel  Meyrkk  hired  the  fervant  for  a      Rix  «. 

month  upon  liking ;  and  (he  was  to  go  away  on  a  month's   At«»  arow,. 

wages  or  a  month's  warning :  but  as  (he  was  to  have  5I. 

a  year  wages,  and  continued  above  a  year,  it  was  holden 

to  gain  a  fettkmcnt  (^ J. — Lord  Chief  Justice  Lee  («)  VMe  Burr* 

held  it  to  be  a  good  fettlcmcnt  at  J?^r/^;7,  upon  tlieautho-  ^*  ^P^ge  »o, 

rity  of  tlie  cafes  cited.     And  he  obferved,  that  the  words  "^.^^'^j.f®*** 

of  the  afts  of  parliament(^)  are  complied  with ;  for  here  is  ^, 

both  a  hiring  for  a  year,  and  a  fervice  for  a  year.     The  )r,^  m%'^ 

two  reafoas  that  feem  to  be  the  foundation  for  gaining  a  r.  y.andg.  ic^I 

fettlementof  this  kind  are,  tlie  credit  given  to  the  fervant,  ^«  3«  «•  30- 

and  the  fervice  done  by  him.    This  conditional  agree-  ^*  4* 

ment  is  inferted  into  the  contraft  purely  to  avoia  the '^"*^**^^ 

fettlement.    It  does  not  feem  to  have  been  intended  to  be 

put  in  execution :  it  is  plain,  at  leaft,  that  it  never  was 

executed.     It  appears,  m  the  event,  moft  clearly,  that 

this  liberty  of  putting  an  end  to  the  fervice  within  the 

year  was  never  taken;  the  fervice  did  in  faft  continue 

during  the  whole  year  :    and  the  hiring  is  exprefsly  ftatcd 

to  have  been  "  for  one  year."     It  is  therefore  ftronger 

than  the  cafe  of  L'ldney  and  Stroude^  or  than  that  of  New 

fVtndfor.    For,  in  the  former,  the  firll  hiring  was  but  for 

a  quarter  of  a  year  ;  and  in  the  New  fVmdfor  cafe,  the 

lirll  hiring  was  but  for  a  montli :  but  in  both,  it  was, 

colledively,   upon  the  whole  circumftances,   taken  to  y.^  - 

amount  to  a  hiring  for  a  year.     Yet  tliey  were,  both,  to  s  c.  No.'ioi. 

be   conditionally  void,  as  well  as  tlie  prefent  hiring,  s!  P. 

Therefore  both  orders  muft  be  qualhed. — Mr.  Justice 

Wrioht  and  Mr.  Justice  Dennison  concurring  (tf^,  («)  mr.  jus- 

J^ER  Curiam,  unaniraoufly.  Both  orders  qualhed.  ticeCmappl* 

"^  was  abfent. 

346.  Rex  V.  OzIeworthyTrimty  Term,  24.  ic  25*  Geo  2.  a  hiring  for 
£urr,  S.  C,  302. — Two  jufticcs  made  an  order  for  the  three  years  at  f* 
removal  of  l^'tlliam  Hewett  from  Wotton  under  Edge  to  muchawcck,t« 
Ozleworth  (both    in   Gloucejicrjhire)  :    and  the  f^ffions,  ^^J^^ '-^^h^<>^|» 
"upon  appeal,  confirmed  that  order.    Case — The  pauper,  ^or^id"  for 
William  Hewett^  had  gained  a  fettlement  in  Ozleworth\  each  i.ourovtr, 
but,  fubfequent  to  it,  agreed  with  Thomas  Pal/or^  an  in-  with  «  penalcy 
habitant  legally  fettled  in  fFotion  under  Edge,  clothworker,  »^  ^^«  n™*^cr 
to  ferve  him  in  the  faid  bufincfs  for  three  years,  at  3s.  a  fj^"hc  fe/i^S^I^* 
week  for  the  firft  year,  35*  6d.  a  week  for  the  fecond  year,  g^  ^^^ay  durinj 
and  4s.  a  week  for  the  third  year.     He  was  to  work  only  the  three  jretn, 
twelve  hours  in  a  day,  and  to  have  one  penny  for  every  »« *  fufficient 
hour  he  Ihould  work  above  the  twelve  hours  :    and  that^'""5>  *"**  ^ 
the  faid  Thomas  Pal/or  fhould  retain  6d.  a  week  out  of  the  JndcM*  ^^ 
above  wages,  during  the  faid  three  years,  by  way  of  a  fervant  wiu 
depoiit  or  fecurity  for  the  faid  William  HeweU^s  perform-  gain  a  feirlc- 
ing  his  agreement ;   but  which  faid  6d.  by  the  week  was  "^^^ 
to  be  paid  to  the  faid  irilliam  Hewett  at  ^hc  end  of  the 

(aid 
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Rk«  «r.       faid  term,  if  he  performed  the  faid  agreement,  or  if  the 
€ax.wo«T«.  f^;a  Thomas  Pal/or  (hould  difcharge  him  of  the  faid  fervicc 
before  the  end  of  the  faid  term  ;  but  was  to  be  kept  hy 
the  faid  Thomas  Paifor  if  the  faid  JVilliam  Heweti  quitted 
the  faid  fervicc  before  the  end  of  the  fame  term  :  that  the 
faid  Thomas  Paifor  vf^%  not  to  find  or  provide  meat,  drink* 
walhing,  or  lodging  for  the  faid  fVtlliam  Hewett  during 
the  faid  term  :   and  that  it  was  undcrftood  between  the 
faid  Thomas  Paifor  and  IViHiam  Hewetty  that    the  faid 
Th9mas  Paifor  might  turn  the  faid  IVilUam  Hewett  out 
of  his  fervicc  at  any  time  during  the  term ;   paying  to 
the  fj^id  ff^lliam  the  fixpences  before  retained:"  that  the 
laid  If^ilUam  Hewett  worked  with  the  faid  Thomas  Paifor 
«nder  the  faid  agreement  for  about  fix  months ;    and 
tlicn,  being  ill,  abfented  himfeJf  from  the  fervicc  for 
about  three  months :    and  then  returned  to,   and  was 
received  by  the  faid  Thomas  Paifor^   and  continued  to 
work  for  him  under  the  faid  agreement,  tilJ  the  time  of 
Jiis  being  removed  by  the  faid  order  of  juftices,  being  for 
about  three  quarters  of  a  year  after  the  faid  return  to  the 
laid  Thomas  Paifor :    and  that,  during  the  time  of  his 
worthing  with  the  faid   Thomas  Paifor^  and  during  his 
ficknefs,  the  faid  fVilllam  Hewett  lodged  in  the  faid  pa- 
.  lifh  of  fVotton  under  Edge ;  but  not  in  the  laid  Thomat 
Palfir^s  houfe.     A  motion  was  made  by  Mr.  BishoP| 
to  qua(h  thefc  orders  ;    who  infided,   that  this   w^s  a 
good  fcttlement  in  JVotton  under  Edge^  upon  the  fpeciai 
cafe  above  ftatcd.     The  feflions  could  not,  be  faid,  or 
ought  not  to  apprehend  that  the  abfence  of  the  fcrvant 
during  his  illnefs  could  vitiate  the  fettlement,  cfpccially 
as  the  mafter  received  him  again  when  it  was  over,     li^ 
<rt>Sir  J.  Str.    Rex  V-  Inhahitants  of  Iflip  («),  the  fervant  was  abfent, 
4=vS*c.  very  b^ing  fick,  fix  days  ;   to  fee  his  fick  mother,  four  days  ; 
wtiUcpoii    .    j^j^j  went  away  three  days  before  the  end  of  the  year; 
and  yet  it  was  held  a  good  fettlement.     In  Rex  v.  Inha^ 
Xh)  Burr.  s.e.  bitants  of  Eaton  (b)^  three  weeks  abfence  of  the  fervant 
ilo.  14.    Poft.  was  held  to  be  purged  by  the  mailer's  receiving  him 
itaion  vu        again :    and  the  Coiirt  declared  againft  nicety  in  con- 
ft  ruing  thefc  fettlements.     In  Rex  v.  Inhabitants  of  Bec^ 
ff>Burr  s  c.^^^^  f^)'  ^^^^  fcrvant*s  working  with  other  perfons,  by 
1^0. 7«.    Port!  confent  of  the  niaflcr,   did  not  vitiate  his   fettlement. 
feOioB  VI.         And  in  Rex  v,- Inhabitants  of  Gocdnefione  fd)^   the  fervant 
{J)  Parr.  s.  c.  went  to  the  herring  filhery  three  weeks  before  the  end  of 
No  s^    Poft.  the  year,  by  licertcc :  yet  it  was  holden  a  good  fcrvice.   As 
rcaion  xiu.       ^Q  the  liberty  of  ending  the  contraft,  on  forfeiting  the  fix- 
pences, and  what  was  underftood  between  the  mafter  and 
the  pai;per  about  it ;  he  mentioned  tlie  cafe  of  Rex  v.  In- 
C/  Bnrr.  S.  C.  hobttants  cf  IP^incauutoH  {e)  in  the  laft  Hilary  Tcrm^  whcie 
Ko.  ir.7,  An'Cj  paz?  339.  pi.  ?i2. 
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the  apprehenlion  of  the  pauper  was  holden  to  be  quite  ^"  ♦• 
immaterial.  As  to  his  lodging ;  he  is  ftated  to  have  0«v«woaT«« 
lodged  in  the  parilh :  there  was  no  need  that  he  (hould 
lodge  in  Palfor'%  houfe.  Here  is  an  a£iual  hiring  for 
three  years ;  and  a  fervice  under  it  for  one  year  and  a 
quarter.  Therefore  both  the  two  juftices  and  the  feffions 
have  judged  wrong,  in  holding  **  that  no  fettlemcrit  was 
'*  thereby  gained."  Befides  (as  Mr.  Ford,  who  was  on 
the  fame  iide,  obferved)  the  two  juflices  removed  him 
whilft  he  was  aftually  in  his  mailer's  fervice.  The 
counfel  who  now  (hewed  caufe  infilled  on  the  liberty  of 
quitting,  as  vitiating  the  fettlement ;  alledging  that  the 
hiringoughtto  beabfoluteand  conclufive.--LoRD  Chie? 
Justice  Lee.  But  how  could  the  juftices  remove  him 
out  of  the  fervice  ?  It  appears  that  the  man  was  actually 
in  theiervice  at  the  time  of  tlie  removal.  Both  he  and 
Mr.  Justice  Wright  tliought  the  orders  muft  be 
qualhed. —  Mr.  Justice  Wright  obferved,  that  the 
pauper  had  ferved  a  year  and  a  quarter.  The  two  other 
Judges  (Dennison  and  Foster)  were  both  filent.— Per 
Curiam.    Rule  made  abfolute  to  qualh  both  orders. 

347.  Rex  V,  Afilwlchj  Trinity  Term^  30.  W  31.  Ge9.  1.  A  hlrioslbr 
£urr.  S.  C.  433. — Two  juftices  removed  Thomas  Tbacker^^^^'^^^ 
mnd  Margaret  his  wife,   and  Jnthony^  Thomas^   5^^'"'^>  year  Se  fort 
Jf^illiamj  Hannah^  and  Mary^  their  children,  from  the  van/ to  give  fai 
^iU  of  Creyton  in  the  county  of  Stafford  X.o  Afilwicb  inanooth'tibr^. 
the  fame  county :  and  the  feftions  confirmed  their  order,  ^»«  bqrond  the 
upon  this  cafe  &?itcd:—Thacker  was  hired  by  Mr.  ^^''^'^^^^^ 
4en  oi  Aftltuich^  for  eleven  months,  for  4I.  los. ;    and  it  "year-  and 
was   agreed  between   them,    that   Thacker  fhould  give  ferving  a  year 
Mr.  Blurion  a  month's  fervice  in,  beyond  the  eleven  wndcr  fach« 
months.       Thacker    ferved    Mr.    Blurton    the    eleven  ^?^^^^ 
months  in  Afdwich ;    and  alfo  all  the  given-in  month,  ^^^ 
except  the  laft  three  days  ;    and  as  to  thofe  three  days, 
Thacker  could  not  fay  whether  he  ferved  them,  or  went 
away  without  ferving  them  ;   but  he  received  the  whole 
4I.  los.  wages.     The  feffions  confirmed  the  order ;  being 
of  opinion  **  that  this  was  a  hiring  for  a  year,  and  a  fcr- 
^*  vice  for  ayear."  Mr.  Norton  moved  toquaflithefe  or- 
ders,  and  had  a  ruleto  ihewcaufe.  He  made  two  objedions : 
IP'iRST,  This  is  not  a  good  hiring  for  a  year,  within 
3,  &  4.  JVilU  isf  Mary^  c.  11.   being  only  for  eleven 
months.    The  feffions  feemed  to  confider  the  hiring  as 
fraudulent  j  but  have  not  ftated  it  to  be  fo  :    therefore 
X^xs  Court    cannpt  prefume  it  to  b^  fraudulent.     In 
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^■*.'-        I.  Strange  83.  Rex  v.  Inholitants  of  Haugbtpn  (a)'^eftx2l 
•    hirings  and  fervicc  for  eleven  months  gained  no  fcttle- 
(*)Foiey»  137.  mcnt.     In  2.  Salk,  535.  between  the  Inhabitants  of  Dunf- 
Fo.  Mod.  302.   ^qI^  ^k^  Ridgwicky  two  fevcral  hirings  for  half  a  year 
fedkA  is^     each,  and  fervicc  for  a  year,  gained  no  fettlement.     And 
by  I.  Straige  143.  between  the  parifhes  of  Combi  and 
ffic/i  ff^ooahay — tlicre  muft  be  a  complete  hiring  u|d 
fervice  for    a    year,    in    order  to   gam  a   fettlement. 
SECONDLY,   It  IS  not  a  good  fervicc  for  a  year  ;  becaufe 
three  days  are  wanting  at  the  end  of  it*    In  2.  Strange 
1022.    between  the    pariflics    of   Seaford   and   Cf/tU^ 
fk)BQTT.S,c,  Church {h)y   going  away  twelve  days  before  the  end  of 
«g.    No.  20.    the  year  prevented  a  fettlement,  though  aU  the  wages 
^?^'  '•^*°"      were  paid.     The  fervant's  going  away  before  the  end 
'"**  •    differs  from  the  middle  of  the  year.     In  the  former  cafe, 

the  fervice  is  difcontinued  :  in  the  latter,  not :  but  the 
O)  Burr,  s  c  si^^fencc  is  purged  by  the  matter's  receiving  him  again  (r)^ 
70,  71.  and  So  that,  upon  the  whole  ftate  of  the  cafC)  it  is  plain,  here 
SH-  was  neither  a  hiring  for  a  year,  nor  a  fervice  for  a  year: 

whereas  both  thefc  arc  requifite  to  gain  a  fettjemcnt,  by 
^..&  4.  ff^iiL  tif  Mcry,  c.   il. — Mr,  GILBERT,   contra^ 
Jbr  fupporting  the  orders,  infifted  — firsT|  That  tbia 
was  clearly  a  contrad  to  fervc  for  a  year  ;   and  cited 
Co.  Litt.  42.  b.  "  If  a  man  retain  a  fcrvant  generally, 
without  exprcfling  any  time,  the  law  fhall  conftrue  it 
to  be  of  one  year/^*     And  fo  it  was  agreed  in  the  cafe 
//)6Brr.  S  C.  ^^  ^^^  '^*  ^^  Inhabitants  of  fVincaunton  (/■/).     So,  a  con* 
199,  3C0.        ditional  hiring  has  been  holcien  a  good  hiring  for  a  year, 
fo.  107.  SECONDLY,    Indeed  the  8.  he  9.  Pf^iU.  3.  c.  30.  requires  a 

Amc,  page  339.  fervice  for  a  year.     But  yet  the  prefent  cafe  is  within  tlic 
P*'  ja*-  fettled  refolution  of  this  Court     It  was  folemnly  deter- 

mined in  E.  7.  Geo,  1  i.  Strange  ^2'^,  Rex  v.  Inhabi- 
tants of  IJlipy  **  that  ab fence  for  the  laft  three  days,  though 
agatnft  the  co^ient  of  tlic  mafter^  did  not  hurt  the 
fettlement." — Aivd  the  Court,  viz.  Lord  Mans- 
field, Mr.  Justice  Dennison,  and  Mr.  Justice 
Foster,  were  extremely  clear,  first.  That  this  agree- 
ment (taken  all  together)  is  a  majiifeft  contraft  to 
fervc  for  a  year  ;  notwitliftanding  the  form  of  ex- 
prcflion  (which,  by  the  way,  they  confidered  as  an  at-r 
tempt  to  prevent  the  man's  gaini:ig  a  fettlement,  by  a 
very  paltry  evafion).  The  real  queflion  is  no  more  tlian, 
Whether  eleven  months  and  one  montli  make  twelve 
months?  There  are  no  particular  technical  words 
neccflary  to  make  a  hiring  for  a  year.  The  fubftance 
of  this  agreement  is,  to  fcrve  twelve  months  for  4I. 
los.     And  what  fignifies  the  vsri^tioii  of  e^ipreflion  ? 
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Every  contract  to  ferve,   is  a  contraft  to  ferve  for  a    ^^*  *• 
^^Tiv  (a)  ;   unlcfs  there  be  fomething  to  explain  it  other- 
wife.     Now  certainly  here  is  nothing  to  explain  it  other-  (*)  Co,  Lk.43« 
wife.     And  Mr.  Justice  Foster  obferved,  That  this  **• 
was  an  entire  fingle  contraS  ;   and  not  like  to  the  cafes 
of  different  contracts  at  different  times  :    and  he  addedt 
that  no  action  would  have  Iain  for  the  wages,  till  the  end 
of  the  whole  twelve  months. — secondly,  That  as  to 
the  fcrvant*s  going  away  three  days  before  the  end  of  tlic 
year,  tbeflate  of  the  faft  docs  not  fupport  the  objection  5 
for  it  does  not  appear  that  he  did  go  away  before  the  end  of  > 
tlie  year :  it  is  only  ftated,  that  he  could  not  fay  whe- 
ther he  ferved  tliole  three  days,  or  went  away  without 
ferving   tliem.      But    it    is   pofitively   ftated,    that   he 
received  the    whole   4}.   10s.  wages :    which,  at  leaft, 
feems    to  imply  the   maftcr's  confent  or  permiflion. 
Whereas  in  the  cafe  of  Rex  v.  the  Inhabitants  0/  IJl'tp  (b)  (*)  «•  5tf.  ♦''I. 
it  was  holden,  that  the  fervant*s  going  away  tliree  days 
before  the  end  of  his  year,  dire£Uy  in  oppo£tion  to  his 
matter's  will  and  exprefs  prohibition,  upon  a  reafonable 
occaiion,  and  upon  a  reafonable  requeft  (unreafonably 
refufed),  did  not  vitiate  the  fettlemefit. — Per.  Cur. 
Unanimoufly,  Both  orders  aiiiimed  (cj.  f^  ^^^  5  ^^ 

No.  107.  and  the  cafes  tlicre  cited,  pa.  y>u 

348.    Rex  V*  Macclesjieidy    Eafter   Tnm^  31.    Geo.   2.  A  hiring  for 
^urr.  5.  C.  458. — Mr.   Yates   Ihewed  caufe  againft  «he  term  of 
«^ua{hing  an  order  of  feflions,  and  affirming  the  original  I'j'^?^*!^^ 
'^>rdcr.     Two  juflicca  removed  Jofcph  B<rx'cr^  an  infant  ^^^  \^ 
^)f  eleven  years  of  age^  from  Macclesfield  to  Sutton   (both  ^d   a  week  for 
in  Che/hire) ;   but  the  fefTions,  upon  an  appeal  from  this  il»c  fecond,  nnd 
•order,  difcharged  it.     The  fpeciaJ  cafe  ftated  was  this  : —  ^^^  1  week  for 
The  faid  pauper  Jofeph  Bowrr  was  a  baftard  child,  born  '^/^''^^ly^eie- 

yva  bourfl  of  a  day,  and  to  have  the  red  and  Sundays  at  his  own  difpefal,  is  a  mere  Cdflo 
■iraA  from  week  to  week,  and  noc  a  tiiring  for  a  year.     Cald.  36(^. 

(r)  As  to  the  (econd  objefilon-*  the  CtffioM  held  to  vitiate  the  fettle^, 

{oing  away  before  tl^  end   of  the  ment :  but  Mr.  Bur  land  argued, 

year,  and  particularly  as  to  paying  that   th;y  did   not;    and  cited   cht 

the  wtkote  wages,  fee  Rex  v.  Inha-  cafes  of  IHip,  and  of  Ooodnedone, 

bit«its   of  GhriOchxirch,   2.  Burr.  Burr.8.C.  No.  Ss.and  of  Hanbury, 

945.  atul  poft.  fedion  the  thirteenth  Burr.S.  C.No.  115.    But  i  hare  not 

of  the    pref.int  chapter.      It   may  inserted  his  cafe,  becaufe  it  was  never  ^ 

be  Dot  improper  to  mention,  that  litigated.     Mr.  Bur  Land  made  his  ' 

.there    was   a  cafe   in   Michaelmas  motion   Co    ^ualh     the    order    of 

Term,  X756«  30.  Geo.  2.  Rex  v,  fefHons,   upon  Thutfday  the   25th 

Inkabitant^of  Childcompton,  where  Novembtr  1756:    and  on  Friday  the 

the  ienram  came  three  days  too  late  4th   February  1757,   hit  rule   wat 

into  the  ftrvice ;  and  afterwards  ab-  made  abfolute,  without  any  defence* 

l^ted  himfelf  a  week,  and  then  ano*  So  that  I  confidered  it  as  no  autho- 

ther  week,  and  about  a  week  more,  riry.     Kttby  Sir  J«  BtrRROvfs. 
«C  leveral   ticnei  i    which   abfcnce 

la 
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Rii  *.       in  Sutton^  and  maintained  by  the  overfecrs  of  Sutton* 
***f-^''"'    When  he  was  about  the  age  of  eight  years,  he  was,  with- 
~'  out  the  knowledge  or  confcnt  of  the  ovcrfcers  of  Stttt$ni 

hired  to  one  Jdhn  Swain  oi  Macclesfield^  to  work  in  his 
filk-mill  there,  for  the  term  of  three  years,  at  6d.  a-weck 
for  the  firft  year,  gd.  a-week  for  the  fecond  year,  and 
13d.  a- week  for  the  third  year.  And  the  faid  contrad 
was  made  (as  well  with  the  confent  and  direction  of  the 
mother  of  the  faid  pauper,  as  with  his  own  free-will) 
by  a  perfon  whom  the  mother  employed  for  that  pur- 
pofe;  fhe  not  being  able  to  ftir  about  herfelf>  or  to  do 
any  thing  towards  maintaining  the  faid  pauper.  The 
mailer,  John  Swainy  was  not  to  nnd  the  faia  pauper  either 
diet  or  lodging;  and  the  faid  fervice  was  to  be  only 
eleven  hours  in  the  fix  working  days  ;  and  all  the  reu 
of  the  time,  as  well  as  on  Sundays^  the  faid  pauper  was 
at  his  own  liberty  and  his  own  mafter.  The  pauper 
continued  three  years  in  the  faid  fervice ;  but  within 
that  time  frequently  abfented  himfelf  from  his  work ; 
fometimes  for  a  whole  day  or  longer ;  and  at  other  times 
for  fcveral  hours  in  the  day.  For  all  thofe  defeults^ 
deduftions  were  made  out  or  hisivages,  in  proportion  td 
the  time  loft :  but  there  was  never  any  new  or  other 
agreement  made,  fave  as  aforcfaid.  During  the  faid 
whole  three  years,  the  faid  pauper  lodged  with  his  mo- 
ther in  Macclesfield y  who  received  his  wages:  and  the 
fame  not  being  fufficicnt  to  maintain  him,  and  the  mo- 
ther being  unable  to  work,  the  overfeers  of  Sutton  con* 
tributed  6d.  a-week,  during  the  w^hole  time,  towards  his 
maintenance.  About  or  foon  after  the  expiration 
of  the  faid  three  years,  the  mother  died  ;  and  the  faid 
pauper  (being  ill)  required  relief  from  the  overfeers  of 
the  poor  of  Macclesfield ;  who,  thereupon,  applied  for 
the  order  to  remove  him  from  their  townfliip  of  Afac^^ 
clcsfield  to  that  of  Sutton.  The  fellions  declared  their 
opinion,  **  That  this  fettlement  is  in  the  faid  borough 
**  2^\dlovfn0[\\^of  Afacclesfield  :^^  and  therefore  they  repeal 
and  make  void  the  faid  original  order,  and  give  15s.  6d. 
cofts  to  the  overfeers  of  Sutton.  The  rule  to  flicw  caufe 
why  this  order  of  feflions  fhould  not  be  quaflied,  w»a« 
made  fo  long  before  as  in  Hilary  Tcrm^  30.  Geo.  2.  and 
had  been  enlarged  for  four  terms  fucceffively.  Caulc 
was  now  Ihewn.— Mr.  Norton,  who  was  for  qualhing 
this  order  of  feflions,  argued,  that  the  fettlem.ent  was  in 
Sutton^  and  not  in  Macclesfield^  for  that  the  filfts  ftated 
could  not  be  conftrued  to  amount  to  a  hiring  for  a  year, 
and  ferving  for  a  year,  within  the  meaning  or  intention 
of  the  aft  of  parliament — Mr.  Yates,  contra^  argued 

that 
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that  it  was.     See  the  ftatutes  of  3.  &  4;  fTtll.  ^  Maryi      ^^^  t^. 
Ci  II*  f.  7.;  and  8.  &  o.  IVilL  3.  c.  30.  f.  4.  which  give    Wa^^clei- 
a  fcttlemcnt  by  being  hired  and  ferving  for  a  year.     H<S 
cited  the  cafe  of  Rex  v.  fPl?iUchapel{a),  and  Rex  v*  In^  («)E.ii.G.i. 
habitants  of  King's  Norton  (^),  and  Rex  v.  Inhabitants  d/'*7*5- 
Wrintoti^  alias  fVrington  (f).-f-THE  CoURT   held  dearly  (*)  ^*^*»  SJ- 
with  Mr.  Norton. — Lord  Mansfield  prcmifed  that  W  Ante,  pa|j« 
there  was  no  foundation,  on  this  ftate  ot  the  cafe,  to  |*J*  ^^^  ^^ 
imagine  that  it  could  be  a  fettlement  upon  the  groaj|j  pa.iii.No.c*, 
of  an  apptxrnticefliip  :    the  only   queftion  is,   Whetlier  Burr.  s.  c. 
thtfe  fafts  Hated  amount  to  a  fettjemcnt  m'M/zccles^^^^^o^^o,^ 
fieldy  as   a  hiring  for   a  year,  and  fervicc  for  a  year? 
The  pauper  was  an  infant  of  only  eight  years  of  age,  at 
the  time  of  the  hiring ;    therefore  he  was  not  bound  by 
tlie  agreement.      Indeed,    he  might  have   affirmed   it 
ffor  the  contraft  of  an  infant  is  not  abfolutely  void,  but  » 

only  voidable  at  his  ov^n  elcftion)  (d)\   but  the  mailer  (<0  This  da». 
could  not  oblige  him  to  (land  to  it.     Then  as  to  tlic  ^""^  **'a«^''«^ 
contraft  itfelf— it  was  only  to  ferve  eleven  hours  in  the  ^^^^'^If^ 
day  of  the 'fix  working  days;   but  during  all  the  reft  Ho|^y^^J^ 
of^thofe  days,  and  the  whole  Svnday^  the  fervantwas  b.  R.  Mic^. 
to   be  at  his  own  liberty,  and  his  own  mafter.     It  is  «73»-6.Geo.«. 
in  the  nature  of  a  contract  from  week  to  week  ;    and  it  » -Strange,  951. 
cannot,  in  this  cafe,  be  conllrued  to  gain  a  fettlementf 
unlefs  it  had  been  intended  that  it  (hould :  whereas  it  is 
plain  that  tht  parifh  of  Sution  have  not  underilood  it  in 
tiiat  light,  as  a  contrail  to  change  the  child's  fettlement ; 
iDecaufe  they  have  contributed  towards  its  maintenance 
during  the  whole  thirty -one  years.     Upon  the  whole, 
"therefore,  this  pauper's  fettlement  is  clearly  in  Sutton, -^^ 
^r.  Justice  Foster  concurred.     He  faid,  he  could 
xiot  diftinguifh  this  cafe  from  that  of  Cheiv-Stokc  (<?).  (,)  ^;I.  ,^^3^ 
-A  fervice  lufficient  to  gain  a  fettlement,  muft  be  fuch  aaa.Gtoa.cJt'od 
ftate  during  the  whole  time.      Whereas  this  was  not  *'*'*°»'^»  **yMr, 
-a  fervitude  during  all  the  time  :    for  he  was  to  be  at  his  "^^^^^^^^  '^ 
own  liberty,  and  his  own  mafter,  during  tlic  greateft  tj,g  j^ij^i^ij^^j^* 
part  of  every  day,  and  every  whole  Sunday*    Confe-  of  Wrinton, 
•qucntly,  this  pcrlon  was  not  at  all  in  a  ftate  of  fervitude  alias  Wringtm, 
at  thole  excepted  times.     And  therefore  this  is  not  fuch  ^"'*» '^-'K^  3*7- 
*  fervice  OS  is  intended  by  the  aft. — Mr-  Justice  Wil-*'  '  3*^* 
AfoT  alfo  concurred.     The  fervant*s  lodging  in  his  mo- 
ther's houfc,  would  have  made  no  difference,  he  faid ; 
provided  the  hiring  and  fervice  had  been  in  all  other 
r^fpefts  good.     But  here  the  infant  was   not  bound. 
^or  an  infant  has  power  either  to  avoid,  or  to  confirm 
Kin  contraft :    and  fo  it  was  determined  in  the  cafe  of 
Mrlolt  V.Ward  [f).    Then,  as  to  the  contraft   itfelf-— (/)  2.  Scrarjf, 
Xhis  \%  not  fuch  a  hiring  and  fervice  as  will  gain  a  fet-937* 

tlement 
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R»5^^.       tlcment  within  the  aft  of  3.  &  4.  Will*,  W  J^^  ^  it. 
iiAcct.18-    c^  y^     j,-Qj.  ^|^^|.  ^^  intends  only  fuch  fervices>  where  the 

tiiLi>.  fervant  is  under  the  command  and  controul  of  the  maf- 
ter  during  the  whole  year :  whicli  this  fci^vuit  was  not 
to  be  ;  hut  fecms  only  to  have  been  hired  for  the  par- 
ticular purpol'e  of  working  in  thefe  iilkMnills  at  certain 
hours.  He  was  not  in  a  continued  and  abiding  ftatc  of 
fervitude  during  the  whole  year  :   and  therefore  be  did 

Mgain  a  fettlement  in  the  borough  and  townlhip  of 
cclesficld.  Confequently  the  feffions  have  determined 
(•)  Mf.  juftice  wrong. — Pek.  Cur.  unanimoufly  (a).  Order  of  ieffions 
D.  sNisoN  was  quaflied.     Original  order  affirmed  (b). 

If  a  fervant  hire       349.  Rex  v.  Hltcbcm^  Hilary  Term^  33.  Ge§n  2.  Burr* 
himfcif  to  karn  J.  c.  489. — Two  juftices  made  an  order  lor  the  removal 
thouKlf'b^  ex.    ^^  Thomas  Death  and  Jnne  his  wife,  and  feveral  of  their 
]Kcfs  agree-       children  (naming  and  defcribxng  them),  from  Hitcham 
mentheisto     to   Ringjhall  (both  iu  Suffolk),      Upon  appeal  to  the 
have  no  nnoncy  feirions,  they  fct  afide  the  juftices  order,  and  itatedfpedaliy 
*'e,'^\Vif  ThTre  ^^^^  ^0^^? ^^^g  cafe :— The  faid  Thomas  Death  die  father,  and 
be'a  jjiring^or*  "^^^^^  ^^'^  \\\ky  having  a  legal  fettlement  in  RingJhalU  af« 
this  purpcfe  for  terwards,  about  eighteen  years  ago,  before  the  Aficbael* 
ayear,  aftivice  w^/j  in   that  year,   let  himfelf  for  one  year  to  IFilliam 
under  it  will     J)£at^  his  brother,  who  was  a  legal  inhabitant  of  Hit* 
r^cm*  ^^^^^^'     ^'^'•'">  ^"^  cxcrcifcd  the  trade  of  a  carpenter  in  tlic  faid 
c:..Jd.*  369.       parifli ;  and  entered  his  faid  fcrvice  at  Hitchum  aforelaid, 
and  continued  his  faid  fcrvice  for  a  year  according  to  his 
laid  contract ;    but  was,  by  his  agreement  with  his  bro- 
ther, to  receive  no  money  by  way  of  wages:    but  hit 
brother  was  to  teach  him  as  much  as  he  could,   during 
the  laid  .year,  of  the  trade  of  a  carpenter  ;   and  his  bro- 
ther was  to  provide  him  meat,  drink,  waftiing,  and  lodg — 
ing,  during  the  faid   time ;  and  the  faid  Thomas  DcatE^ 
was  to  do  all  his  laid  brotlicr's  lawful  bufinefs  in  hi^ 
farming  way  (the  faid  IVillianu  his  brother,  occupying 
fniail  farm  at  Httcham  aforefaid)  ;  and  was  employed  bj 
his  faid  brother  in  his  faid  bufmcfs  of  a  carpenter  an 
his  farming  way,  and  in  doing  any  other  work  that  hi 
faid  brother  ordered  him.     And  particularly  in  tlie  har 
veil  time,  the  faid  iniUam  Death  having  taken 
corn  to  cut,  of  a  neighbouring  farmer,  the  faid  IVillia 
DcLith  ordered  the  faid  Thomns  Death  to  cut  it,  which 
.  faid  Thomas  Death  did  :  and  the  faid  IVilliamy  his  mafler 
took  the  money  for  cutting  it.     And  it  further  appeared 
(to  thy  felfions)    that  the  faid  feveral  children  had  not^ 

{b^   Vide  Burr.  S.  C.   No.    9S.     exception  belnjr,  or  not  being,  pan  o^ 
ao>2j;^.     Andnote  thedivtrlhy  in     the  original  coniradt* 
t'loi'c  cafes,  whiwii  turns  Mpon  the 

gained 
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gained  any  fettlemcnt  feparate  or  diftinft  from  their  fiud  Rtx«. 
parents.  The  fei&ons  were  of  opinion,  that  Thomas  Death  Hitcmam, 
gained  a  legal  fettleme^t  in  the  parilh  of  Uitcham^  by 
reafon  of  the  fads  above  dated  ;  and  therefore  allow  the 
appeal,  and  fet  afide  the  order  of  two  juftices  for  removing 
them  from  Hitcham  to  RtngJhalL  Mk.  Norton  moved 
to  qualh  this  order  of  feffions ;  becaufe,  as  the  pauper 
was  a  married  man  with  a  family^  he  could  not^in  a  let« 
tlement  h^  a  hiring  andfervice ;  and  this  lettin^^  himfelf  is 
nothing  more  than  a  hiring  for  a  year,  and  a  lenrice  for  a 
year.  Mr.  Molrton,  for  3ie  parifti'of  Rmgjhmll^  moved, 
Tliat  the  order  of  fefllons  might  be  fent  down  to  be 
amended  in  the  {late  of  the  fa£ts.  He  produced  an  af- 
fidavit that  the  pauper  was  not,  in  fad,  a  married  man 
at  the  time  of  his  letting  himfelf  to  his  brother  for  a 
year  ;  nor  was  his  being  a  fingle  man  at  that  time,  at 
ail  contefted ;  but  that  the  recital  of  his  having  a  wife 
at  that  time  was  inferted  by  a  miftakei  and  that 
it  then  appeared  to  the  feffions,  upon  the  evidence,  that 
he  was  then  a  fingle  man.  —  Lord  Mansfield. 
Otherwife,  there  is  no  queflion  about  the  fettlement : 
and  I  wondered  at  its  oeing  made  one.  A  rule  was 
made  to  fhew  caufe  why  the  order  of  feflions  ihould  not 
be  fent  back  in  order  to  be  amended.  The  feifiona 
thereupon  reexamined  the  matter,  and  heard  new 
evidence,  which  proved  the  faid  Thomas  Death  to  have 
been  a  iingie  man  at  the  time  of  the  hiring :  and 
they  amended  their  order  accordingly. — The  amended 
order  was  afterwards  affirmed. 

350.  Rex  t/.  A.  ^gfusy  Trinity  Termy  lO.  Geo.  3.  Surr.  A  Wring  to 
S.  Cm  671. — fFilJiam  Nichols  J  the  hulband  of  the  pauper,  f«rve  *  year 
when  only  two  years  old,  went  with  his  father,  who  was  '"  ^ofWn5«« 
at    that   time  fcttlcd  at  Redruth,   iuto  the  parifli  of  Jl^^^,|;j 
Si»  Agnesy  and  when  he  was  about  fifteen  or  fixteen  years  though  the  fer- 
of  age,  the  fether  contracted  with  one  Nankiz/elly  who  vam  claims «kl 
Tticn  lived  in  the  adjoining  parifh  oi  Peranzabulo^  for  his  cx*rcifl»the 
fon  to  work  at  tl)e  faid  NankiveWs  flamps  in  the  parifh  ?|ll"?!u^!^' 

^  n      jt  r  1  I  c  J"      Cling  ro  the  enr- 

ol St.  J^nes,  for  one  year,  at  the  y^rly  wages  of  five  tom  of  tinners, 

pounds.    The  ftamps  are  mills  in  which  feveral  labour-  of  hating  every 

^  men  and  boys,  are  employed  in  the  cleanfing  and  SunJay  and 


xnanufaauring  of  tin.     In  purfuance  of  this  contraa,  ^j^J'^^'^^^^^- 
^^iiiam  Nicbo/s  ferved  Nankivell  in  the  ftamps  for  a  year,  himfelVu  •** 
^y   working  therein  daily,  except  holidays  and  Strndays^  good  hiring  fet 
?^r^t)rding  to  the  cuftom  of  tinners.    Hi*  fi^ther  received  •  y«ri  for  in 
•ojs  wages  as  he  had  occafion  for  it ;  but  during  the  faid  ^^^^  5*  «• 
T  mUiam  Nichols  the  fon  eat,  drank,  and  lodged  with  ^^",^J* 

h»lldmjs,  form  no  part  of  the  original  c^trad. 

Vol.  II.  B  b  his 


Rex  V.  his  father  at  his  houfe  in  St.  ytgnes\  fetving'  the  fal^ 
St.  Aghas.  Jslankivell  Tit  his  ilamps,  and  in  no  other  capacity,  nor 
ever  becoming  a  part  of  his  family. .  At  the  expiration 
of  the  firit  year  a  like  bargain  was  made  for  another  year 
at  feven  pounds,  and  a  like  fervice  under  it ;  and  fo  on 
for  another  year.  During  thefe  two  laft  years  alfo 
Nickels  continued  to  ferve  Nankivelt  in-  his  ftamps,  and 
in  no  otiier  capacity;  and  eat»  drank)  and  lodged  witli 
his  father,  without  even  becoming  any  part  of  bis  maf- 

.  ter's  family,  and  having,  during  the  whole  three  years, 
the  holidays  and  Sundays  at  his  own  command,  as  is 
ufualfor])crrons  hired  in  fuch  employ.     The  Sessions, 

•  upon  the  above  fails,  difchargcd  the  order  of  two 
juilices,  which  had  removed  the  paupers,  vis.  the  wife 
and  children  of  IVillhm  Nicholsj  from  Su  ^gnes  to  tted- 
ruthy  both  in  C<?r«w^//.-^BuRL  and,  Serjeant ^^  contended, 
that  here  was  a  hiring  for  ;l  year  without  any  exceptistt, 
for  the  fervice  being  acconling  to  the  cuftom,  and  as  is 
ufual  for  perfons  hired  in  iuch  employ,  it  was  a  complete 
hiring,  and  a  complete  fervice  in  St,  jtgnes.  In  the  cafe 
/  >  A^f*  ««-#of  A^t;.  MaccUsJicld  (a)^  the  hiring  was  with  an  ex- 

(4;  Ante,  page         .        ,         .         -^  r^       r     ^1  • 

357,  pi.  343.  ceptsortj  but  in  the  prelent  cale  there  is  no  exception; 

{/>)  Ante,  page  **^^  ^^  ^^^  ^^^^  °^  "^^*  ^*  ^^^i*^  Norton  {b)^  the  pauper* 

359,  pi.  24^.    was  holden  to  be  fettled  at  Cambdeii^  tliough  (he  fpuiB 

only- by  the  ftone.-^MR.  Dunning,  contra.^^Thxt  is= 

ratl'ier  the  cafe  oi  a  journryman  than  a  hired  fervant.     H 

w^as  rcfident  with  his  father,  and,  except  as  toperformin 

the  ftipulated  limited  fervice  at  the  ftamps,  was  entire! 

his  own  mailer.     It  was  only  a  particular  fervice  that  h 

was  bound  by  tiie  contiact  to  perform.     The  mafter  ha( 

no  right  to  employ  him  in  any  other  fervice.    ThtSun 

days  and  holdays  throughout  the  year  were  abfolutelyht 

■  .own  without  any  controul  from  his  mailer.     The  con 

ttracl  is,  in  efFc£t,;the  fame  as  that  in  Rex  v.  Macciesjieh 

there  the  pauper  was  to  be  at  his  own  liberty  on  Sundajz^  '^^3^ 

*  and  the  whole  of  the  other  days  of  the  week  except  th^r^  h< 

eleven  hours  ;  whereas  the  3.  &  4.  WilL  tsf  Mary^  c.  ir  "■' 
intends  only  fuch  fcrviccs  where  the  fervant  is  under  thr^^''^* 
command  and  controul  of  the  mailer  during  tlic  whoZ  ^""^^^ 
year. — The  whole  CouRTwereunanimoufly  of  opinioi^  ^"> 
that  Nichols  had  gained  a  icttlemcnt  in  St.  Agnes-:  th<^  ■'^T 
held  this  to  be  an  intire  contraft  for  a  year;    and  th^-  ^^ 

fervice  was  according  to  the  cuftom  of  the  counti ^7' 

They  made  a  diftinftion  between  the  exception  being  vi^^^ 
of  the  original  contraft,  and  its  not  being  fo ;  and  lai-     -^^' 
Seeftcx  V.        ^^^^^  ^^^  quellion  turned  intirely  on  this  diftinAion.     K^^ 
BiOiops  iLt-     the  cafe  of  Kex  v,  Macclesfield  it  was  part  of  the  origins  *' 
field.  contrail;    here  it  is  not  fo.     The  order  of  feflioiu  w^^»^ 

affirmed. 

351.  R^<^       J 
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351.  Rex  V.  Bucklahd Denham^  Hilary  TVrw,  12.  Geo.  3.  A  hlrlngfor 
Burr.  S.  C.  694.  —  The  pauper  Jofeph  Htbbard  lived  ^^  y«ri  to 
with  his  father  in  Mdh  (where  he  was  legally  fchled)  ^-^^ *»**««•-? 

•  1,  1  r  r  '1  ••    man.  with  ta 

until"  he  was  about  levcnteen  years  of  age  j    when  his^gZ^jonjo 
father  hired  him  to  one  Adamsj  a  clothier  of  Buckland work  oniy 
Denham :   and  an  agreement  was  made  in  writing  ;  and  ftearman's 
left  with  the  mailer.    The  contents  theteof  were,  that  **<*""»  "^^^^ 
the  faid  Jdams  fhould  teach  the  pauper  the  bufinefs  of  a *II|^d"o1^!ltbii 
Ihearman  ;    and  that  the  pauper  mould  ferve  the  faid  own  liberty  at 
^dams  as  a  fhearman  for  five  years :   for  which  he  was  to  all  other  timef, 
have,  for  the  firft  half  year,  the  weekly  wages  of  3s.  and  to  "  ^'^  *  •*'»""• 
be  advanced  fix-pence  weekly  wages  every  fucceeding^'.?^'^* 
•half  year;   and  was  to  find  himfelf  in  'meat,  drink,       ' 
wafhing,    and  lodging*      The    pauper  Was   to    work 
ihearman's  hours  ;  but  was  to  be  at  his  own  liberty  at  all 
other  times.     The  pauper  ferved  his  mafter  as  a  (hearman 
during  the  term  aforefaid,  according  to  the  faid  agree- 
ment, working  the  fame  hours  as  his  mafter's   other 
iliearracn  did ;    ^nd  hath  not  fince  acquired  any  other 
fettlement.     The  feflions  difcharged  the  order  of  the  two 
juftices,  removing  him  from  Buckland  to  Mclls. — Mr. 
Dunning  and  Mr.  Hotchkins,  on  behalf  of  the  parifh 
of  Afells^  and  in  fupport  of  the  order  of  feflions,  faid. 
Here  is  no  exprefs  exception  of  any  particular  part  of  time 
when  the  pauper  was  to  be  at  his  own  liberty :  nor  docs 
it  appear  witli  precifion^  that  there  was  any  part  of  it   s 
^vhen  he  could  not  be  required  to  work.    They  cited  the 
<Jafc    of  5/.   j1gm${a)^   and    infifted,    that  the  feflions  (^/Barr. S.  C; 
liave  rightly  determined  that  the  paUpet  gained  a  fet-  ^*  *®9*  P*K« 
ticment  in  Buckland  Denham. — Mr.  Serjeant  BuRr^^j''    ^^  ^ 
X«  AND,  contra^  on  behalf  of  Buckland  Denhaniy  anfwered,  pj,  ^.q,       *' 
that  the  feflions  have  ftated  it  as  a  fa£t,  that  the  pau- 
J>er  worked  only  the  fame  hours  as  his  matter  s  other 
lliearmen  did  :  and  tlie  agreement  was,  that  he  fhould  be 
a.t  his  own  liberty  at  all  other  times.    The  cafe  of  St. 
.^gnes  was  a  hiring  for  a  year,  and  no  exception  in  the 
original  contract  of  holidays  and  Sundays ;  which  is  the 
xeaion  why  [a  fettlement  was  gained  in  that  cafe :  but 
here  the  exception  was  in  the  original, con traft  •  artd  this 
is  the  point  upon  which  the  diftinftion  turns.-^LoRD 
Mansfield.     This  is  not  a  good  hiring ;  bccaufe  there 
i«  an  exception  in  it,  that  the  pauper  was  to  WQik  fheaf- 
xnan's  hours  only,  and  to  be  at  his  own  liberty  at  alt 
other  times.    But  if  the  contraft  be  an  abfolute  con- 
p^ft  for  a  year,  the  not  working  on  Sundays  or  holidays, 
^^  it  be  the  cuftom  of  the  country  not  to  work  ori 
^ofe  days,   ought  not  to  hinder  the  gaining  of  a  fet- 
^^mcnt;  becaufe,  otberwife,  no  fuch  fervant  could  gain 
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Rix  «r,       a  fettktnent  in  thofe  countries  where  Aich  a  cuftom  id 
SocKLAND   cftabliflied. — Mr.  Justice  Aston  fpoke  to  the  fame 
De««am.     ^f^Q,^    jjg  thought  this  cafe  not  to  be  diftinguifliable 
(«)  Burr.  s.  c.  from  the  cafes  oi  IfYington  v.  Chewfioie  {a)j  and  Mac* 
No.  98. page    figjfigij  V.  Sution  (b) ;  and  he  repeated  what  Mr.  Jus- 
tice Dennison  and  Mr.  Justice  Foster  fsid  in  the 
Jj2.  ,7.' %^' former  cafe  (^cj,  and  particularly,  that  a  hired  fervant 
•58.  is,   even  on  Sundays^  to  be  nndcr  the  government  and 

/^>  jjy^^  5  Q  control  of  his  inallcr.     The  diftinftion  taken  in   d)fc 
page  281.  '     cafe  of  St.  A^ncs  was  very   nice,  he  faid ;  but   very 
ii)  Burr.  s.  C.  "ght  (a).    When  n  perfon  is  hired,  and  it  is  part  of  the 
page  637.  Vide  contraft  that  lie  fliall  be  at  his  own  liberty   for  part 
antcat  iheciid  of  thc  time,  it  is  rather  a  hiring  within  the  itatute 
•f?a£«37o.      of  Siuecn  Elizabctb  than  within  that  of  King  fViUiam. 
And  in  thc  cafe  now  before  us,  the  wages  are  weekly; 
which  though  it  does  not  ftridly  make  a  difference^  yet 
it  firengthens  the  cafe.     There  is  no  inconvenience  in 
keeping  to  the  diiliii£tion  that  has  been  laid  down.    A 
great  burthen  might,  otherwife,  be  brought  upon  pa- 
rities, by  manufaftuicrs  hiring  great  numbers  of  work- 
men to  work  only  at  limited  hours,  and  have'the  reft  of 
their  time  at  their  own  difpofal. — Per  Cur.    Order  of 
iefiioiis  cjuafhed.    Original  order  affirmed. 

A  hiring  to  352.  Rc^c  v>  IVcfterUlgh^  Mich.  Term^  14.  Ge9.  3.  Burr^ 

(cTvttci  a  yearns.  C.  753. —  Two  julliccs  removcd  IVilUam  jlyUfjMar 
tlthoughac-^  ^  j^j^  wife,  and  their  four  children  (fpecifyiffg  their  name 
Agreement    ^^^^  ^g^s),  from  Old  Sodbury  in  tlie  county  of  Glouccftc 


to  be  abfenc  for  to  H^'ejtcricigh  in  the  fame  county:  and,  on  apoeal, 

a  month  on  the  fcfEons  confirmed  their  order;    ftating  tlie   followin 

dutyoftmU^   fafts,  viz.  That  the  faid  miliam  ylyHff  ^z%  hired  for 

to^to^aTperfon  J^*^'  ^"^  fcrved  for  a  year  with  and  to  Ijaac  Highmore 

to  fer^  inftead  s^nd  in  the  faid  parilh  of  IVeftcrleigh ;  and  was,  after  tl 

of  him, or  to     expiration  of  that  year,  entered  and  fworn  to  ferve  as 

nuke  a  «5cdnc.  fyf^ftj^Q^^  j^  the  Glouccfterjhire  militia  for  three  years^  '^•* 

?*^  ft«m  Ml    ^^^  about  a  year  and  an  half  after  he  was  fo  entered  11  Mjul 

wages,  111  cafe  fworn,  he  Was  hired  for  a  year  to  Anne  Tyler  of  the  pari  -^Ai 

liewat  caiied     of  Old  Sddhury  aforefaid,  to  fcrvc  her  for  a  year :  out        "■  ^^ 

©ut,  is  a  hiring  tlic  time  of  his  being  fo  to  her  hired,  he  told  her  tlr^^*.^ 

lor  a  year.        he  was  in  the  militia,  and  he  might  be  about  a  moi 

in  the  year  to  attend  in  that  duty ;    and  at  the  fa 

lime  told  her  that  he  would  pay  a  man  to  ferve  in 

place,  or  elfe  would  make  her  an  allowance  out  of 

wages  for  the  time  he  was  abfent:    that  he  entec 

on  his  faid  fervice  with  thc  faid  Ann  Tyler^  and  fen 

her  till  the  month  o{ May  following^   and  then  joii 

and  attended  the  militia  for  thirty  days  ;  and  aftcrwa 

returned  to  tlie  faid  fcrvicc  of  the  faid  Ann  Tylrr^  ^mnd 
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continued  therein  until  the  end  of  his  faidyear,  and  then      R»«  ». 
made  her  an  abatement  of  eight  (hillings  out  of  his  wages     We$t£«. 
for  the  time  he  was  abfent  out  of  her  fervicc. — Mr.  C.T.       **'  *"* 
Morgan  moved  for  and  obtained  a  rule  to  (hew  caufe 
why  thefe  orders  ihould  not  be  quaflied.     Tlie  jufticcs>* 
he  faid,  had  miflaken  the  law,  in  fuppofing  Jyliff^%  lal) 
legal  fettlcment  to  be  at  IVcfterleigh^  for  that  he  had  gained 
a  lubfequent  fettlemcnt  at  Old  ^dbury^  by  being  hired  for 
a  year  and  ferving  for  a  year  to  Mrs.  Tyier^  of  this  latter 
parifti. — Mr.  Be  arcroft  and  Mr.  Selwyn  now  fliewed 
caufe  againft  quafhing  thefe  orders.    They  argued,  that 
thb  man  gained  no  fettlement  at  all  in  Old  Sodburj^  for 
that  here  was  no  hiring  for  a  year.     It  is  true)  indeed^ 
that  the  words  are,  to  ferve  her  for  a  year.    But  a  hiring 
for  a  year,  with  liberty  to  be  abfent  for  a  month,  is  really 
only  a  hiring  for  eleven  months  :  and  when  a  part  of  the 
year  is  excepted  out  of  the  original  contrad,  no  fettlement 
can  be  gained.     Now,  here,  it  was  ftipulated  at  the  time 
of  the  hiring,  it  was  part  of  the  original  contra^,  tlvit 
he  might  be  abfent  about  a  month  of  the  year.     In  fup- 
port  whereof  they  cited  the  cafe  of  Bijhop's  Hatfield  {a)y  /^  i  b^^,  y  c. 
where  liberty  to  let  himfelf  to  any  other  perfon  during  pa|t  439. 
the  harveft-month,  was  holden  to  make  it  no  hiring  for  No.  141. 
a  year.    They  added,  that  by  the  militia  a<5):,  the  man  was 
not  /ui  juris :    he  was  entered  and  fworn  to  ferve  in  the 
militia  for  three  years ;  and  was  liable  to  be  called  out  to 
icrvice  at  any  time  of  the  year.    Therefore  they  prayed 
to  have  the  orders  affirmed. — Mr.  Dunning  and  MR. 
AIORGAN,  contra^  argued,  that  this  was  a  good  hiring  for 
^  year;  and  that  the  pauper  was  ful  juris  to  hire  himfelf 
%yut  for  a  year.     It  is  pcfitively  ilated,  that  he  was  hired 
^o  jfnH  Tyler  for  a  year,  to  ferve  lier  for  a  year.     And  what 
follows  is  not  repugnant  to  this  pofitive  ftate  of  that  faft : 
it  amounts  only  to  an  agreement  to  difpenfe  with  his 
perfonal  fervice  for  about  a  month)  upon  the  terms  he 
prppofed  (of  hiring  a  fubftitute,  or  making  a  propor- 
tionable allowance),  in  cafe  fuch  an  event  mould  hap- 
pen.    The  cafe  of  Bijhof^s  Hatfield  was  a  hiring  from 
Michaelmas  to  Micbaelma\^  with  liberty  to  let  himlclf  for 
the  harveft  month  to  any  other  perfon  ;  which  was,  un- 
doubtedly, only  a  hiring  for  eleven  months  ;  and  no  re» 
lation  at  all  nibfifted  between  the  mafter  and  fervant 
during  the  harvcft-month.     Whereas,  here  it  was  con- 
tingent, and  the  man  was  to  ferve  the  whole  year,  if  the 
contingency  did  not  happen :    and  he  actually  did  ferve 
the  whole  year,  except  thefe  thirty  days,  and  made  a  pro- 
portionable abatement  out  of  his  year's  wages.     Here 
was  an  alternative:  it  might  have  happened,  that  he  had 
not  been  called  out  to  ierve  in  the  militia  within  the 
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Rex  tr.       compafs  of  his  year. — Lord  Mansfield  was  not  in. 
iVEiTK?-    court. — Mr.  Justice  Aston  faid,  This  was  ^  particu-* 
«-s«9«*       jjj.  ^.^fg      Bm^  jjg  thought  it  reconcileable  to  Uiofe  of 
(a)  Burr.  S.  C.  ^'*  ^'  Inhabitants  of  Beccles  (a)^  ^nd  ifr^r  i/.  Inhabitants  ef 
page  130.         Goodnejlone  (b)^  ^nd  diftinguilhable  from  that  of  Bijh^p^s 
No.  78.  Hatfield.    In  the  Beccles  cafe,  the  {iiri"g  was  for  a  whole 

(^)  Burr.  s.  p.  year,  and  the  cpntr^ft  was  not  diflblv^d  ;  for,  the  abfence 
pge25i,  was  with  the  confent  of  the  mailer,  and  difpcnfed  with 
r^r  ^5?  too,  by  his  receiving  the  fervant  again.     In  the  cafe  of 

Goodmftonc^  the  hiring  was  likewife  for  a  year ;  themafter 
confcnted  to  th^  ^bfence ;  the  fervant  hired  a  fubftitute, 
and  paid  him;  ther.e  was  no  diifolutionof  the  contraft. 
Abfence  for  ^  particular  time  with  tbemaftcr's  leave,  not 
agreed  for  at  the  time  of  the  hiring,  does  not  vitiate  the 
contraft.  But  in  the  cafe  of  Bi/hop^-s  Hatfield,  the  ori- 
ginal hiring  wa§  with  liberty  to  let  bimfelf,  for  the  har- 
Vcfk-montb,  to  any  other  pi^rfon.  That  made  a  clear 
chafm  in  thp  original  contr^dt :  it  was  plainly  a  hiring 
for  iefs  th^a  a  year,  \x\  the  prefent  cafe,  the  man  is 
hired  for  a  year,  to  ferve  for  9  year ;  but  mentions  an 
event  that  might  happen  >  of  his  being  called  oqt  to  attend 
his  militia  duty  \  and  told  his  mifl^efs,  that  if  it  ihould 
fo  happen,  he  would  either  pay  a  man  to  ferve  in  his 
place,  or  make  her  an  allowance  out  of  his  waj^cs.  This 
IS  not  a  phafm  in  tlie  contrad,  but  %  difpeniation  with 
jhe  perfonal  lervice.--Mir.  Justice  Wii.les  premifed. 
That  fettlcmcnts  are  to  be  favoured  ;  and  that  militia-men 
pught  not  to  have  any  adcjitional  ha^dlhips  put  upon 
them,  if  it  c.in  be  avoided,  However,  he  could  not  help 
thinking  that  the  cafe  of  B'tjhop's  Hatfield  was  very  like 
the  prefent  cafe  ;  and  that  the  ahienge  was  as  much  part 
of  the  contraft  in  f  he  pne  as  in  the  other.  If  the  miftref^ 
did  not  exprefsly  agrc^  tQ  it,  (he  atleaft  acquiefced.  In- 
deed in  the  prefent  cafe  the  fprv^nt  agreed,  citlier  to  fim 
I  a  fubftitute,  or  to  abate  out  of  his  wages.     Now  this  wasr  - 

;it  the  elcftion  of  the  miftrefs:  and  The  difpenfed  witlwl 
his  abfence  upon  an  abatement  out  of  his  wages.  Upoif-^ 
this  diftinftion,  and  this  only,  I  would,  for  the  advan —  J 
tage  of  fettlcmcnts,  diftinguifh  thjs  cafe  from  that  ol  <^ 
P[/hop* s  Hatfield, — Mr.  Justice  Ashhurst  ftid,  Thar -^ 
•  in  a  cafe  which  might  affect  a  vafl  number  of  militia-men.  ^^ 
he  was  for  leaning  in  favour  of  thejr  gaining  fettlements:  ^ 
and  he  thought  this  cafe  to  be  diftinguifliable  from  thar-^ 
of  Bijhop^s  Hatfield,  TUdX  cafe  was  certainly  no  mor^*^ 
than  a  hiring  for  eleven  months  :  but  here  was  an  alter — ^^ 
native ;  and  it  (night  happen  th^t  the  fervant  (hould  nor  ^ 
te  called  out.  Therefore  he  concurred  in  fupportin^j,- 
(»)  Secthecaf^  the  fettlement.— Both  orders  quaflied  (c). 

^t  Rex  V.  ihc  ^nhabiumtto(Wincl:cc>robe^l>ou|l,  376.  S,P^    ?..lt,  377,  pi.  354.  * 

353-  ^'^ 
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3.  Rex  V,   BirmiHghamy   Hilary  Term^    20.  Geo,  3 .  A  hiring  for  tho 
■7.  333. — This  was  a  fpecial  cafe,  upon  an  order  of  year  to  work  by 
val,  vvliich  fet  forth  {a) :  That  Thomas  Baker,  the  ^^'.P'^'^^jfl^*' 
and  of  one  of  the  paupers,  on  the  17th  of  O^lober;  ^^T^f Jom  the 
I  unmarried,  and  having  no  child,  was  hired  in  die  ufa^e'cfche 
b  of  Birmingham^   by  John  Jenn'fngSy  a  wood- fere w  place,  to  b« 
:r,  refident  in  that  panih,  for  a  year,  good  earn  ^^^^  abfau  when  th€ 
to  work  for  him,  and  no  other  mailer,  to  naake  ^^^^"'^  ^^^^^ 
rs,  at  fo  much  a  grofs ;   and  this  was  all  that  pafled  for  any  other 
I  the  hiring.    That  pcrfons  are  often  hired  at  J?/V-  maiter,  sains    . 
^am  under  the  terms    *'  good  earn  good  hire,**    tlic  «  TcuicnKjnt, 
ling  of  which  is,  that  their  pay  is  to  depend  upon  J**o"K^  |;«  "»*/ 

\         t>  L      \     J  ^  {j  ^'^ \.  U-.  ^v«  ibfenied 

work.  Baker  had  no  wages.  He  was  to  have  what  hn^fgif  ,1  <jif.^ 
)t.  If  he  got  nothing,  he  was  to  have  nothing.  His  ferent  timet  in 
ir  had  no  bufinefs  but  that  of  a  fcrew-maker.  He  thccourfcof 
0  work  in  his  matter's  fhop,  and  do  no  other  work.  ^^*  >"•*• 
Tved  a  year  under  the  hiring,  and,  during  the  year,  S,  C.  Wd  77, 
times  lodged  with  his  maiter,  fometimes  in  another 
s  in  the  parilh  \  and  when  he  lodged  with  his  mafter, 
lid  him  for  his  diet  and  lodging.  He  fometimes  ab- 
d  himfclf,  to  drink  or  play,  for  a  week,  or  fortnight, 
lever  alked  l^is  mafter's  leave  for  fuch  abfence.  His 
;r,  on  his  return,  was  angry,  and  checked  him,  but 
f%  received  him  again.  During  fuch  abfence  he 
r  worked  for  his  mafterj  nor  did  he,  *  nor  could  he, 
ny  other  perfon.  He  took  the  fame  liberty  of  ab-^^ 
iig  himfelf  a$  other  perfons  in  the  fame  way.  The 
;r  had  often  found  fault  with  him,  and  aiked  him  to 
,  which  he  had  refufed  to  do,  faying,  *'  1  won't  work 
ilefs  you  will  advance  me  money  ;'*  to  which  the 
rr  faid,  "  it  would  be  worfe  for  him."  Maftcrsdo 
ly  advance  money  toperfons  hired  under thofe  terms, 
r  had  faid  to  his  mailer,  that  he  could  not  compel 
to  works  and  tlie  mafter,  in  his  abfence,  had  faid, 
lie  thought  he  had  no  right  to  compel  him.  It  is 
•ally  underftood  at  Birmingham,  that  perfons  hired 
ork  in  fhops  under  the  above  terms  may  occa- 
lly  abfent  themfelves,  but  cannot  work  for  any 
:  mafter.  Whether  the  mafter  could  or  could  not 
jnt  Baker  from  abfenting  himfelf,  or  compel  him  to 
:,  did  not  appear  from  any  fails  but  thofe  above 
I.  He  was  lured  again  under  the  fan)e  terma,  and 
£led  his  fervice  in  the  fame  way.  The  court  of 
ter  fcflions  (for  ShropJJjirej  confirmed  the  order  of 
:es  removing  Bakcr\  widow  and  child  to  Birming-* 

The  c^fe  had  come  on  before  in    dence  infl^ad  of  U^if  it  was  fen( 
Oeo.  3.  but  having  found  evi-     back  to  be  re-Aated. 

B  b  4  bam% 
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Rizv.       bantt'^On  ^ednefday  the  qth  of  February^  thcSoLiciTOX. 
BuMtvcuAM.  General  and  Plumer  fhewed  caufe.    They  infifted, 
that  a  complete  hiring  fpr  a  year  was  dated.     The  ab-!> 
fences  in  the  middle  of  the  fcrvicc  were  cured  by  the 
xnafcer's  taking  the  fervant  back ;  fo  that  the  only  queuion 
v/as  on  the  contraft,  which  was  to  be  conftnied  by  what 
pailcd  when  it  was  made.     Payment  by  the  piece  had  al* 
ways  been  held  as  good,  for  the  purpoie  of  a  fcttlexnent^ 
as  yearly  wages.    The  circumftances  fct  fortli  in  the  cafe 
(a  great  deal  of  which  was  evidence,  and  ought  not  to 
have  been  ftated)  only  explained  the  nature  of  the  fenrice| 
but  did  not  afFcft  the  terms  of  the  hirmg.    The  apprc- 
henfion  of  the  parties  was  of  no  confequence,  9s  w^s  de- 
(#)  Tr.  13.  &   termined  in  Rex  v.  King's  Norton  (a).  In  Rex  v.  Maccles" 
14.  Geo.  z.     field^b)^  and  Rex  v.  Buckland  Denham  (c)y  which  might 
Burr.  S.  C.       perhaps  be  cited  on  the  otlier  fide,  there  was  an  excep- 
Antef pace  359.  ^^^"»  ^^  making  the  contraft  as  to  certain  days  or  hours 
pL  344*  in  the  day  when  the  fervant  was  to  be  at  liberty:  in  the 

(b'\  E.  I-  ^^^  *^  ^^'  particularly  ftipulated,  that  the  faid  fcrvic^ 
Ceo,  4.  Burr.  ^^  ^^  ^  ^^^1  eleven  hours  m  the  fix  working  days ;  and 
S.  C.  No.  146.  all  the  reft  of  the  time,  as  well  as  on  Stindays^  the  pitupeif 
Ante,  pagp  3JS5.  was  Xo  be  at  his  liberty,  and  his  own  mafter:  in  the 
P*'  348»  other,  the  pauper  was  liired  to  "v^ork  fhearxpan's  hours 

0)H.it.Geo.  only.  In  Rex  v.  St.  [/fgnes  {d)j  the  Court  diftinguifliecil 
3j  Burr,  s.c,  between  an  exception  which  is  part  of  the  contraA,  and 
Antc!pa£c«9i.  ®"^  arifing  from  the  cuftom  of  the  country.— Dunning 
P*«S5«»  *  wi  Leycester,  in  fupport  of  the  rule,  argued,  that 
r</>  T  10  G  ^^^^  ^^^^^  terms  are  ufcd,  they  muft  be  conftrued  accor- 
3.  BuiT.  s.  cT'  ^"^6  ^°  ^^^  l^nk  affixed  to  them  by  the  underft^nding  of 
Ko.  309.  *  the  place.  The  court  of  feffions  therefore  had  done  right 
Ante,pagv5  369.  in  ftatlng  the  meaning  in  which  the  terms  ufed  in  this 
P^-  350*  cafe  are  undcrftood  in  the  country, and  the  queftion  would 

be,  Whether  if,  inftead  of  the  words,  the  interpretation 
ftated  had  been  ufcd  in  making  the  contrad,  it  would 
have  been  a  fufficient  hiring  ?  The  contraft,  according 
to  the  explanation  fet  forth  in  the  cafe,  was  this :  '*  I  hire 
**  you  for  a  year,  but  you  may  abfent  yourf<?lf  when  you 
**  pleafe.*'  This  therefore  was  an  exception  in  the  con- 
traft irfelf,  not  of  any  particular  time,  but  of  all  times;  at 
the  option  of  the  fervant.  If  the  bargain  liad  been  to 
work  at  fuch  hours  as  fcrcw- makers  ufually  work,  the 
cafe  would  not  have  been  near  foftrong,  and  yet  it  would 
then  have  been  exaftly  like  that  of  Rrx  v.  BudJafjd  Denr 
kam.  In  Rex  v.  Ki/ijr^s  Kortori^  only  the  apprehenfion  of 
the  fervant  was  ftated.  Here  it  was  the  general  meaning 
of  the  whole  country  in  the  ufe  of  the  particular  words 
by  which  this  hiring  was  exprcflcd.    To  make  a  hiring 

for 
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for  a  year,  the  ixufter  fhould  have  it  in  his  power  to  re-*      Rt»«. 

quire  the  fcrvice  of  the  perfon  hired  at  all  times.    This  Bxaiiiii©HAM% 

was  rather  an  agreement  not  to  work  with  others,  than 

to  work  with  the  mailer.    It  was  like  a  <;ontra£t  not  to 

marry  any  other  perfon^  which  is  void.    On  fueh  t  con-* 

trad  as  the  pre&nt»  the  mafter  Qould  not  have  maintaine4 

an  aftioa  for  die  fervant's  abfence,  nor  could  a  magif- 

trate  hav^  compelled  him  to  ferve. — Lord  Mansfxrld 

abfent. — Willes,  Jujtice^  f^d,  there  was  fome  nicety  iq 

the  cafe,  and  Uxerefore  the  Court  would  take  time  to  con- 

fider  of  it — ^Thjs  day,  being  the  laft  day  of  the  Term,  hot 

delivered  his  opinion,  and  that  of  the  tWQ  other  Judges 

who  had  heard  the  cafe  argued,  that  there  was  a  fumcient 

hiring  and  fervice  at  Birmingham^    He  ftated  the  reafons 

of  the  judgment  at  large,  and  difculled  the  cafes  and  i^N 

guments  which  had  been  produced  on  both  fides,-^3otl| 

orders  conQrmed, 

A  mintU-ouui 
354*   Rfx  V.  IflmbcgmtCf  Eafln"  Tirm^  so.  Ge$*  3.  bdnf  hired  for 

DougL  391.— Rule  to  Ihew  caufe,  why  an  order  of  the^y*''*'"^^* 
court  of  qukrter-feffions  for  Glouctfttrjhin  (hould  not  be 2r^*2llibll 
quafhed.    The  fpecial  cafe  ftatrd  as  follows :  The  pauper  gbfent  on  dotj 
hired  himfelf  in  the  parifh  of  Chipping  Nigrten^  five  weeks  for  theaoubt 
before  AfichaelmaSf  for  a  year;  and,  at  the  time  of  tho*"**"*^ 
Airing,  it  was  agreed  between  him  and  his  mafter,  that  ^•^*^*  ? 
l>is  wages  Ihould  be  paid  weekly,  at  eight  (hillings  ftt^^^^ 
Week  ;  and  that,  being  a  ballotoi  man  in  the  militiat  he  tekmeptwitlu 
(hould  be  abfent  for  the  month,  ^nd,  in  lieu  of  that  pot  fenringUis 
Jxionth,  Ihould  ferve  another  at  the  end  of  the  year.     He  •<*^**»«^ 
'Was  accordingly  abfent  thirty  days  in  tlie  militia,  and  '^^^ 
Xhen  returned  to  his  fervice  >  but  he  only  continued  three  C«H  94* 
^Vrceks  of  the  month  which  was  agreed  to  be  ferved  in  lieu 
of  the  month  he  was  abfent  in  the  militia,  leaving  his 
znafter  a  fortnight  before  Aftchaelmas.  He  exprefsly  fwore» 
^hat  he  did  not  ferve  his  mafter  z^  year  by  one  week^ 
Two  juftices  had  removed  him  from  Wincbcwnbe  to  Cbip^ 
J>ing  Norton^  and  their  order  was  quaihed  by  the  feffions. 
^ — Bearchoft,  in  fupport  of  the  order  ofieffions,  con* 
^nded.  First,  tliat  there  was  no  hiring ;  nor.  Secondly, 
^nj  fervice  fo;-  a  year,  at  Chipping  Norlon.    First,  The 
exception  was  part  pf  the  original  contraft.     Therer 
was  to  be  an  interval,  and  then  the  pauper  was  to  come 
find  ferve  in  the  enfuing  twelve-month  as  much  more  as, 
pieced  to  the  fpnper  fcrvice,  would  make  up  a  year ;  but 
a  hiring  undqr  the  ftatute  muft  be  for  a  whole  year,  with- 
out any  interruption .  forefeen  i\nd  ftipulated  for  at  the 
Ume  Qt  the  sigrpcoRent,  as  wsu  determined  in  the  cafe  of 
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Rix  V.       JRcx  z\  Bl/7jr,b*s  Hatfield  [a ).     Iiidccd  the  prcfcnt  cafe  wa« 

WxKCHccMBE.  niore  properly  to  be  confidcred  as  a  hiring  by  tlic  week, 

{a\  M.  31/Geo.  Sbcondt.y,  ilcrc  was  plainly  wo  fcrvtce  for  a  year.    In 

ft.  Burr.  s.c.    ]^^^  i\  Cei/Hechtfrrh  (h)j    it  was   laid   down  by  Lord 

No.  141.         HARPwicKf,  that  the  aft  of  8.  &  o.  ff^lL  3.  c.  ^o,  ic- 

(*)  M.  9.  Geo.  quiring  a  year's  continuance  in  the  fame  fcrvice,  is  to  be 

».  Burr.  s.  C.    eonftrucd  ftriftly,  being  an  explanatory  law  ;  and  in  al( 

Vo.  10.  ^j .^  ^^f^^  where  d iffcrent  fcrvices  have  been  tacked  together 

te-make  up  the  year,  there  lias  been  no  interval  at  time 

between  them.     This  cafe  differs  from  that  of  Rex  v. 

(OM.14.Gco.  JVcflerlelgh  (c)^  which  was  determined  on  the  ground  that 

.  3.  Burr.s.  c.    jj^g  hiring  was  conditional :  there,  by  the  Agreement,  it 

No.  234-  ^^5  uncertain  whether  the  pauper  would  be  abfent  or 

pJ-*  3S*«  ^^^^ '  ^^^^  ^^^*  '^'^  place  was  to  be  filled  up  by  another, 

et  tint  facit  per  nl'ium^  fac'it  tcr  fe. — DuNNiNG  and  PoOLE, 
on  the  other  fide,  conrenacd,  that  if  there  had  been  no 
agreement  about  the  pauper's  fervice  in  the  militia,  and 
the  hiring  had  been,  in  general  terms,  for  a  year,  he  would 
liave  gained  a  fettlement  although  he  had  been  called  out, 
sind  had  been  abfent  a  month  on  militia  duty:  If  a  con* 
trary  doftrine  were  to  prevail,  militia-men  would  be  iu 
a  worfe  fituation,  and  lefs  capable  of  gaining  fettlements, 
than  the  reft  ftf  the  king's  Yiibjefts,  which  the  Le^iilature 
•  certainly  never  intended.  This  was  the  principle  of  the 
deter-mination  in  Rex  v,  Wejierleigh.  Thercafon  fo|;the 
exception  there,  and  in  the  prefent  cafe,  was  the  fame; 
and  here,  if  the  militia  had  not  been  called  out,  tlierc 
would  have  been  no  interval  of  abfence.  The  anxiety 
of  the  parties  to  guard  againft  an  event  which  required 
no  provifion  to  be  made  for  it,  could  not  make  any  dif- 
ference in  the  law  of  the  cafe. — Lord  Mansfield.  I 
have  no  doubt  that  if  this  had  been  a  common  hiring  fop 
a  year,  and  the  pauper  h.ad  ferved  one  month  in  the 
militia,  and  only  eleven  with  his  mailer,  he  would  have 
gained  a  fettlement.  The  mailer  could  not  have  refufed 
his  Gonfent  to  his  ferving  in  the  militia.  The  only 
qucftion  is.  Whether  the  particular  agreement  in  this 
caie  does  not  make  the  acfditional  month  a  part  of  the 
year  ?  .It  is  a  great  nicety,  and  we  will  think  of  it. — His 
k>rdfl^ip,  this  day,  delivered  tlie  opinion  of  the  Court. 
-tr-LoKD  M  ANsi^iELD.  'J'hcre  is  in  this  cafca  hiring  for 
a  year,  and  there  is  alfo  a  fervice  for  a  year,  if  it  were  not 
for  the  month's  abfence  in  the  militia.  A  fervice  mi!ll 
be  for  a  continuation,  without  interruption,  or  adding 
t(;gethcr  broken  piefces  to  make  up  the  year.  But  here 
the  agretjjtient  as  to  the  abfence  for  a  mbnth,  in  the 
militia,  was  only  what  would  have  been  implied,  and 
^vfeatthcmafter  muft  haveconfented  to.     The  year  was 

ci^U^- 
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^Sfttnpleted  five  weeks  before  Michaelmas^  and  the  ad*  l^xxv.  - 
ditional  month  agreed  for  was  only  in  the  nature  of  a^^****"^®*^*'^ 
oompenfation  for  the  want  of  the  pauper's  fervice  while 
abfent  in  the  militia,  and  equivalent  to  a  deduction  of  fo 
much  wages.  This  cafe,  if  not  tlic  fame,  is  very  like  th^t 
of  fVtfierUigh.  The  Court  ought  to  lean  in  favour  of 
fettlements  ;  and  the  bad  confequcnces  would  be  ym 
cxten(iv£,  if  we  were  to  detenninc»  tliat  a  man  (hould  lour 
his  fettlement  by  ferving  his  country  in  the  militia^ 
Wc  arc  all  of  opinion,  that  this  was  a  good  fettlement.-^ 
The  order  of  feffions  ouafhed,  and  the  order  of  the  two 
juftiees  confirmed* 

355.  Rex  V.   Little  Bolton,  Mich,   Tfrm^  24.  Oeii.  3.  f^^^^'^^ 
Cold.  367. — Two  juftices  remove  John  IVylde  from  Great  ^^^^^^^^ 
Bolton  in  tlie  county  of  Lancajler  to  Uttle  Bolton  in  thothcrervancio 
fame  county.      The  fefliom  confirm   the  order,  and  &««•  Wmfcif in 
ftate :— That  the  pauper,  being  legally  fettled  in  -^'"^"{jr^^  ***' 
fi«/to»,  and  being  unmarried,  and  luving  no   child,  jj^^^^j^  lJ|J 
vent  into   the    townfliip  of  Greqt  Bolton,  where  onoearniogs^ifho 
^f^illlam  Stottj  a  weaver,  lived :  the  pauper  went  to  Stottj  U  not  retained 
*nd  aiked  him,  if  he  would  teach  him  to  weave 'counter- ••  ■*^*«.** 
Varies  :  Stott  anfwered,  he  would  teach  him  if  he  ^wl^Zm^tiiri^ 
^ork  with  him  two  years  and  an  half  or  threeyears  ^togajnai^^ 
d'i<l  the  pauper's  earnings  were  to  be  divided  between  ikqfKn:^ 
Aein  :  tlie  pauper  was  to  find  liimfelf  with  meat,  drink,* 
^^^-iliing,  and  clothes :  he  was  engaged  on  thefe  terms, 
^i^cl  an  agreement  in  writing  was  entered  into  accord*-' 
J'^Siy-     'i"he    pauper    Hayed  and    worked    with    Shtt^ 
ui"i  cder  tliis  agreement,  in  Great  Bolton  sA>oul  a  year  and 
^^J-fiand  then  the  pauper  gave  the  mailer  twenty  Ihillingi 
^^  fcc  free,  having  tlien  married  :  he  then  worked  journcy- 
^^^rk  with   tlie  fame  mafter  near  a  year  :  the   mafter 
(vvliilft  be  was  working  under  tlie  agreement)  found  him 
'^^Hds,  loom-room,  and  materials :  he  never  employed 
"^^  pauper  in  any  work  but  weaving :  tlie  condition  upon 
^'l^ich  he  taught  the  pauper  to  weave  was  one  half  of  his 
^^»*nings.     Stott  received  the  money,  and  paid  the  pauper 
?'^e  half,  and  looked  on  it  that  he  had  a  right  to  receive 
5  but  fometlmes  he  let  tlic  pauper  receive  it.     Tho 
Srcement  in  writing  was  proved  to  be  loft,  and  therefore 
K^^'olc  evidence  was  allowed  to  be  given  of  it. — Cockell 
J^^Wed  caufc  in  fupport  qf  thefe  orders  ;  and  infifted, 
^1*^^  the  only  queftlon  was,  Whs^t  was  the  meaning  of 
jl^^  parties  at  the  time  of  the  agreement  i  i.  €•  Whether 
jj^^  pauper  was  taken  in  the  charafter  of  an  apprentice 
^   ^  fe^yant  ?  tliat  nothing  could  be  betiqr  unaerftoo4 
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Rexv.       than  die  diflin£lion  between   tliem  ;    the  one  afting 
„  LiTTLK      always  for  hire,  the  other  for  in(lru£tion  or  improvement: 
ohTMK^     tliat  this  is  a  contrad,  bv  which  it  is  covenanted  that  the 
"psLuptr y&ail  he  taught f  and  is  therefore  in  the  nature  of  an 
apprenticelhip ;  and,  being  as  fuch  defective,  cannot  be 
converted  into  a  hiring  and  fervice :  that  this  was  fo  laid 
down  in  many  cafes,  particularly  in  that  of  Hex  v.  tbi 
(a)  See  slfo      Inhabitants  of  Kingfweai  c  [a)  :  that  the  objed  of  the  two 
Burr.  s.c.  S39  contracts  is  plainly  diilercnt ;  and  tliat  this  cafe  is  tbere- 
»nci  pott.         fore  in  point :  that  ahiringmull  import  pa^i  which  then 
Hi'hnamr^*'^'^  not  here:  ihiit  tlie  ftate  of  the  calc  m  Rex  o.  tU 
jjlf  jy^Gco.  '^.Hamlet  offValton  Vjerrifotis  Cafi)  was,  as  far  as  refpefis 
1725.    Pott,    tlie  preknt  cjuclUon,  precifely  die  fame  as  the  prefent, 
chap.  ix.  and  though  the  principal  ground  of  the  deciiion  was  difFerent: 
RcKv^^Sand-   ^j^^^  ^j^^  Lcgillature  meant  to  prevent  fuch  apprendce*       \\i 
j6/Oeo"t.     ^'^'P*  »  **^^»  if  the  Court  fo  iar  fupported  them  as  to  give 
17^.  t.Tenn  them  any  eifeft  in  gaining  a  fettlement,  there  would  be 
Rip.  lit*  and  great  danger  that  the  ilatute  would  be  eluded  and  the 
fg^chapfiz.  revcuu^   defrauded. — Lee,   Attorwj  GemraU    and   Sm 
Thomas  Davsnpqrt  were  now  called  upon  to  fopport 
fhe  rule  to  quafh  thefe  orders  ;  and  contended,  that  this 
had  not  the  fmallpft  refembUnce  of  acontraft  of  appren- 
ticplhip  I  that  the  pauper  was  to  have  half  his  eanungsj^r&m 
the  firft :  that  no  fuch  idoa  as  this  was  ever  entertained 
in  a  contract  for  an  apprenticefliip  ;  and  that  this  there- 
fpre  muft  have  been  meant  as  wages  :  that  the  £ime 
objeflion  might  have  been  taken  in  the  cafe  of  Rex  v.  tbi 
(I)  HiK  Inhabitants  of  Buekland  Denham  (b)  i  which  was  argued 

12.  Geo.  3.  folcly  on  the  ground  of  exception  from  the  contraft, 
s^c*  6  °"^*  ^"^  determined  accordingly  upon  diat  point>  which  did 
Ante,  F^gc -71.  ^®t  occur  here^  z^iz.  that  a  fcrvant  need  not,  under  everv 
pi.  351.  poffible  circumftance,  be,  during  every  inftaiu  of  hu 

term,  fubjeft  to  the  control  of  his  mailer :  that  here, 
as  there,  there  is  a  mutual  agreement,  a  retaining,  anj 
a  contrail  to  fcrve  :  that  it  was  true  it  might  be  ob- 
jected, that  in  that  cafe  there  was  tf /j/riit^  found :  that^.tfsal 
the  hiring  need  not  be  ilated  in  terms  :  that  it  is  enoughK-  ^:^i 
if  from  the  fa£ls  it  appears  to  the  Court,  that  the  paupcK  c^cr 
was  aAually  in  the  character  of  a  fcrvant :  that  there  was  nc^  m'hq 
ttchnical  virtue  in  the  woids  •'  hiring  or  letting  :'*  tha- .ss  joal 
wlicn  the  feflions  ufe  words  which  imply  a  hiring,  it  is  £.  m 
the  fame  diing :  tliat  the  Court  would  form  their  judg  :x^  'g 
mcnt.  whether  it  was  a  hiring  or  not:  that  here  the^  ^^ -nc] 
have  dated  what  h  ecjuivalent  to  it  ;  for  tlicy  haveflate^-^^tet 
an  agreement  to  work  with  the  maftcr  for  two  years  and  X=^  2 
half;  and  that  hiring  muft  always  turn  on  the  nature  a:^  0^ 
the  contra^  ;  that  tiie  mailer  m  Uiis  cafe  might  hz\—^^  -^^'^ 

maintained  -^^J 
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maintained  an  aftion  againft  the  pauper  himfclf  for  not      kci.k 

working,  and  undoubtedly  againft  aftrangerforfcducing    ^^^yri-f 

his  fcrvant  j  neither  of  which  he  couM  ha^c  done  in      •<>'•''•»'• 

yerri/ek*s  Caft  i  and  therefore  tliat  the  ftate  of  that  cafe 

was  no  more  to  the  purpofe  than  the  dccifion :  that, 

with  refpeft  to  the  argument  that  a  fairing  muft  necellarily' 

import  pay,  in  the  cafe  of  Rex  v.  the  Inhal>Uants  of  Bir^ 

mingham  (a)  the  fervant  was  to  receive  no  pay  but  What  («)  Htf. 

he  earned,  the  contraA  being  **  good  cam  good  hire,"  *%^^  ,?* 

and  he  could  not  have  been  compelled  to  work  at  all :  AnteipMei?!! 

and  that,  in  the  cafe  oiRexv.  the  Inhabitants  ofHitcbam  (b)^  ^  j^j. 

where  the  fcrvant  was  to  be  taught  by  his  matter  thetrads 

of  a  carpenter,  and  by  cxprcfs  agreement  to  have  "  nb '  ^  Jz' 

"  money  by  way  of  wages,     tlie  Court  held  it  to  be  a,y6o.  Burr. 

hiring  and  (ervice  and  a  fettlement^-CocKELL   now.s.C.  4S9. 

added,  as  it  was  admitted  that  the  intention   of  the^n<^p*S«^ffi 

parties  at  the  time  of  forming  this  contraft  muft  guide  the  P^'  5*^ 

deciiton,  that  nothing  could  be  more  important  in  the 

difcovery  of  that  intention  than  the  ufe  of  a  terra  £b  • 

peculiarly  appropriated  as  that  of  hiring :  that  this  had 

ever  been  fo  confidered  by  the  Court  ;  and  that  tliere 

did  not  exift  a  fingle  authority  in  which  a  fettle  merit 

under  a  hiring  and  fervicc  had  been  fupportcd  without 

the   ufc  of  this  word,  or  fomc  other  fully  equivalent: 

that  it  was  exprefsly  fo  in  the  cafe  of  Buckland  Denham  : 

that  in  the  cafe  of  Hitchamy   the  phrafe'was,    **  let 

**  himfclf,*'  and  the  employment  of  the  fervant  was  to  be 

ill    different    kinds    of   labour. — Lord    Mansfielu* 

This  is  not  a  hiring  and  fervice.     If  an  indenture  were 

iiot  made  neceflary,  there  could  be  no  doubt  as  to  its  being 

^n  apprenticefhip  ;  for  the  pauper  is  to  be  taught^  and 

Pays  a  coniideration  for  it,  and  is  to  do  no  otlicr  work  ; 

t>iit  if  thefc  agreements  were  allowed  to  give  fettlements, 

^licrc  would  DC  an  cud  of  indentures  of  apprenticefhip, 

^nd  alfo   of  tlie  revenue  {c)   derived  from    thence. — 

JSuLLER,    Jufiiu,    I   fhould  have  been  better  fatisfied 

iif  the  cafes  had  gone  the  other  way  ;  becaufe  when  a  man 

engages  to  work  for  another,  he  hires  himfelf  to  fuchan 

one  ;  but  the  cafes  feem  to  have  taken  another  turn, 

SLnd  if  tliey  have  fettled  it  1  adhere  to  the  authorities. 

(c)  As  an  apf>renticeffiip,  like  tlie  of  the  Judgest  in  the  cafe  of  Walien 

prdicntf  for  no  longer  a  term  than  firt  tarn  v.  Hulton,    Trin.  33.  Jle 

three  years,  doet  not  entitle  to  fet  up  34.  Ceo.  2.  27(0.     i.  Black.  Rep. 

a  trade,   it  does  not  feem  that  the  233,    that  fervin^  ai  an  apprentice 

levenue. could  ever  have  been  in  any  for  feven  years  does  ib  entitle,  this 

great  degree  afib^cd  by  a  fraud  of  fecm's  in  point  of  extent  to  be  carry^ 

which  the  party  pnAifingic  could  not  ing  the   mifchtef,  if  it   were  on#, 

have  the  full  benefit.     And  as  it  has  much  fartlier.   Nott  by  Mr,  Caioi. 

already  been  iettled  by  a  refolution  cott. 

The 
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Rsz  fp*      -—The  rule  was  aeeonlingly  then  difcharged^  and  both  ihS 

LiTTL*     Orders  slffirined.-^But  prefently  Willes,  Ju/lice^  ob- 

^'*^*'     fcrved,  that  Jfrrifons   Cafe^    cited   by  Mr-  CfocKELL, 

did  not  apply, — ^^BuLLEft,  Jufticii    That  was  tlie  cafe  of 

an  agreement  be^een  a  inafter  and  a  third  perfoxit  a 

tradefman,  that  he  (hould  teach  his  trade  to  the  xnafter's 

fervant ;  thtf  fervant  himfelf  being  no  party.    And  the 

Court  faid  they  would  look  into  the  cafes.-— And  now 

Lord  Mansfield  delivered  tlie  judgment  of  the.  Court 

.We  have  looked  into  the  authorities^  and  wc  find^  that 

all  thofe  cafes  of  apprenticeihips  which  have  been  hokkn 

to  be  defective,  and  not  convertible  into  hiring!  and 

fcrvices>  fpeak  of  the  pauper  es  an  afprentice^  and  that  be 

*  was  to  ferve  as  fuch.     There  is  no  luch  ftatement  here ; 

and  we  are  therefore  of  opinion,  that  it  is  a  good  hiring 

ind  fervice.— WiLLEs,  Jujilce,    The  cafes  that  apply  ait 

(«)  1.  ^1     Rex  V.  IVhltechurch  Canonicorum   (tf),  Rfxv,  j1/1  Saints  in 

r^l^f  ****    Hereford  (h)^  and  Rex  v.  Kin^fweare  cited  in  the  argu- 

Chapter  i%,      IHcnt. — Rule  abfolute,  and  both  orders  quafhcd.—  NoTi, 

Ih)  Burr.  S.  C.  ^^  ^^^  ^'*  ^^  Inhabitants  of  Highnam^  where  the  writ- 

656.    Ste  '     ten  agreement  did  not  in  terms  uate  an  apprenticcihip» 

Chap.  ix.  in     yet  as  the  contraft  was  proved  to  have  been  entered  into 

f **i^ M-^h  ^°'*' ^^^^  ^  ^^^^  ^^  ^^  apprcnticeftiip,  and  in  fraud  of  the 
toV*  2/       revenne,  the  Court  held,  that  contraft  was  not  conycr- 
z^Samard.  39.  ^iblc^  and  could  not  be  confidered  as  a  hiring  and  as 
•nd  that  of  Rex  intitling  to  a  fcttlement  (r]« 

v.  the  Inhabt* 

tantsofSr.Mary  Kflllcndar  in  .WIrc*icftcr,  Trin,  n.  Be  22.  Geo.  2.  1748.  Bohr.  5*  C. 
274.  i.  Boct»  p.  462,  pU  646.  and  poCl.  Chapter  ix.  —  (r)  Hil.  15.  Ceo.  3.  17S5.  -%e 
poll.  Chap.  iX4 

tJnder  a  com-  356.  Rex  V.  Jiton,  Eajier  Ternt^  24.  Geo.  3.  EdiTOR*s^ 
mon  hiring  for  A/S^.— The  paup«^-,  Robert  John/ion,  being  fettled  in  thc^ 
ll«Y'-!!r.y"' Parifli  of  ^//e?;;,  hired  h'nnfclf  to  hh  uncle,  D avid  Johnften^ 

mene  in  the         ^  ,  \  -n  r     njr-  n        /%      f  •'         ^r** 

middle  of  the     ^  turner,  m  tlie  panlh  of  Midhurjt^  for  a  year.     Th 

year,  that  the     paupcrwas  to  be  found  in  board,  lodging,  pocket-money 

fervant  (haU      and  clothes,  bjr  his  uncle,  for  whom  he  was  to  work  ii 

Work  by  the      j^jg  trade  of  a  turner,,  and  his  mafter  was  to  have  th — 

prcvcm'a  firt^.    benefit  of  his  work.     After  he  had  ferved  fix  month^r-^ 

cUment*  his  maftcr  finding  him  idle,  he  and  the  pauper  Came  to 

new  agreement,  by  which  the  pauper  was  to  work  in  tl 

faid  trade  by  the  piece,  and  to  be  paid  by  the  piece  foK  ^ 

what  he  Should  earn  ;  and  he  was  alfo  to  find  himfelf  inni 

board,  lodging,  pocket-money,  and  clothes.     On    th» 

laft-mentioned  terms  he  continued  to  ferve  his  inafteK  • 

to  the  end  of  the  year  ;  fometimes  working  by  tlie  pieccp*^ 

and  then  he  boarded  and  lodged  out ;  and  at  other  times^ 

he  fer\'ed  his  mailer  in  the  houfe,  and  tlien  he  was  lode;ec^ 

and  boarded  by  his  mailer. — The  Sessions  held,  tha^j^ 

thir-i 


ihis  new  agreement  determined  the  contract,  and  ibJt      fcw  v. 

:hc  pauper  gained  no  Icttlcmcnt. — Mr.  Bearcroft      AfcTow, 

licwedcaufc.     He  faid,  it  was  neceflary  that  the  wlvele 

y(  the  fcr\^ice  fhould  be  under  a  liirmg   for   a  ydar^ 

f  he  Court  had  gone  no  furtlier  tlian  to  permit  differekit 

"erviccs  under  hirings  each  for  a  year  to  be  coupled 

ogether.     in  this  cafe  the  new  agreement  is  not  a  hiring 

"or  a  year,  nor  does  it  bind  tlie  lervant  to  work  for  his 

uafter  only,  fo  that  fervicc  under  it  cannot  have  any 

jflfeft. — Mr.  Hurst,  contra,  faid,  the  new  agreement 

nade  no  alteration  in  the   hiring  for  a. year;  it  only 

i-'aried  the  compenfation  — Wi lles,  Juftice  (a).    Therp  W  ^^•'^ 

^as  no  waiveir  of  the  original  agreement ;  and  it  is  ^^^^^^^* 

idmitted,  that  an  agreement  at  firft  to  work  by  the  piece   T^  *  ^'"* 

;vould  have  been  fufficient. — Ashhur&t,  Juftice.     I  am 

of  the  fame  opinion. — Buller,  ^«^/V^.     I  do  not  agree 

with  Mr.  Bearcroft*s  doftnne,  that  all  the  fer\'ice 

muft  be  under  a  hiring  for  a  year.    That  is  not  neceflary. 

A  fervice  under  a  hirmg  for  lefs  than  a  year  may  be 

coupled  with  fervice  under  a  hiring  for  a  year  (A),  and  (0  Scepoft^ 

give  a  fettlement.     There  arc  many  cafes  to  thatpurpofe.  ^^^^^^  *«* 

But  on  the  other  ground  there  can  be  no  doubt  but  the 

original   agreement  Hill   continued  ;    and    befides,  the 

fecond  hiring  being  general  would  be  equivalent  to  a 

biring  for  a  year. — Order  cjuafhed, 

357.  Rex  V.  Kcwton  Toney^i  EaPer  Term^  28.  Cm.  ^5,  A  mnrg  itfe  • 
e.  Term  Rep,  /^^v^irdliam  Salter,  Margaret  his  wiic,."^""':*^"'*' 
Hid  their  two  children,  were  removed  by  an  order  of  two  pii,j  i,ifir.i 
uftices  from  Ilarirldge,  Southampton,  to  NezL^ton  Tomy^  for  k  y«*i . 
"f^ilts*  On  appeal  the  felfions  confirmed  the  order  of 
uftices,  and  ftated  the  following  cafe  for  die  opinion 
>f  tliis  Court  : — The  pauper,  JPlUlam  Salter,  went  into 
he  parifli  of  Newton  Toneyto  the  honkofpf^illjam  Pojhnsy 
L  publican  there,  who  had  before  employed  him  three 
imcs  to  go  into  Shropjhire  with  fome  hounds  ;  and, 
>n  his  return  from  the  laft  of  thefe  journies,  he  agreed  to 
ivc  with  Poftans  as  hoftler  at  4s.  6d.  per  week,  and 
:ontinucd  with  Poftans  as  fuch  hoftler  for  one  year  and 
m  half,  and  then  went  away.  Before  his  departure,  on 
demanding  his  wages,  P£/7^«x  allcdgcd,  that,  as  he  had 
received  vails,  4s.  6d.  a  week  would  be  too  much  ; 
whereupon  he  agreed  to  accept  after  the  rate  of  icl. 
a  year,  in  lieu  of  4s.  6d.  per  week.  The  pauper  having 
received  his  wages,  he  left  his  fervice,  and  livea  elfewherc 
for  five  or  fix  months  ;  at  the  expiration  of  which  time 
he  returned  to  Ne^Mton  Tcncy,  and  agreed  with  Pojiam 
to  fervc  him  again  as  his  hoftler,  as  h*  had  done  before 

at 


384  8]^TTL£M£KT    by  hiring  ^KJ>  8E&VXCB. 

Htz  vi  tt  4s. per  week,  which  was  about  lOl.  a  year  s  and  which 
N&wToiff  he  received  when  he  thought  proper  to  afk  for  it. 
,Tiw«T*  tJnder  the  latter  agreement  the  pauper  lived  one  year 
and  an  half,  but  thought  himfelt  as  a  weekly  fervant, 
and  at  liberty  to  leave  n  is  fervice  at  any  time  curing  the 
faid  two  fervices.^'— BuRRouGH,  in  fupport  of  the  order  of 
feflionsy  contended,  that  the  firft  hiring  in  the  parifh  of 
Newton  Toney  was  a  general  hiring  \  and  as  the  pauper 
Served  more  than  a  year  under  it,  he  thereby  gainea  a 
fettlement  in  Newton  Tonej.  The  only  dimculty*  if 
there  be  any  in  the  cafes,  arifes  on  the  refervation  of  the 
wa^es  ;  but  that  circumftance  cannot' vary  this  cafe, 
as  It  only  afcertains  the  quantum  of  the  wages,  and  does 
not  limit  the  duration  of  the  fervice,  nor  control  the 

feneral  hiring.    Under  the  firft  divifion  of  cafes  on  this 
ead,  may  be  clafled  thofc  where  there  was  a  hiring  for  a 
year,  for  wages  not  referved  yearly,  but  for  a  Ihorter  time, 
(«)  Bvfr.  S.  C,  Qi-  jjy  ^e  pj^ce ;    namely,   Rex  v.  Atberton   (aj^   and 

Am«iP«««36oi  ^*  ^'  ^^'^^  Ncrton{b)  j'in  the  former  of  which  there 
pL  345.  '  ^^  21^  hiring  for  a  year,  for  wages  payable  quarterly, 
i})  Burr.  S.C.  where  tlie  pauper,  by  ferving  a  year,  was  held  to  gain  a. 
152.  fettlement ;  and  in  the  latter  of^  them,  a  fettlement  was 

Ante,  page  359,  gained  by  ferving  under  an  hiring  for  a  year  to  foin  at  the 
P*«  l\¥  i^te  of  18.  6d.  per  ftonc.    The  next  divifion  ot  cafes  is, 

where  there  was  an  hiring  by  the  week,  or  for  lefs  time 
than  a  year,  at  weekly  or  other  wages  referved  for  left 
time  thap  a  year,  where  no  fettlement  was  gained.     And 
(f)  Burr.S.C.  thofe  arc  Rex  v.  IFrington  (r),  and  Rex  v.  Bradnincb  (rf), 
aSo.  where  tlierc  was   a  weekly  hiring,  at  weekly  wages ; 

-^j^^!;P'^  ^*7*  and  Rexv.  Eljlack  {e),  where  the  pauper  was  hired  to 
^'  *  S^C  f^^'^c 2is  long  as  the  matter  wanted  a  fervant,  at  weekly 
66s  ^^*  wages.  The  third  clafs  of  cafes  is,  where  there  was  a 
Ante,  page  347,  general  hiring  at  weekly  wages,  but  where  fomething- 
pl.  336.  afterwards  paued  to  fhew,  that  the  parties  did  not  origi- 

(1)  Hii.  nallyintenatocontraft  for  a  year:  luch  as  Rex  v.  Ded- 

25.000.3.       ham(f).     In  fuch  a  cafe  no  fettlement  can  be  gained^ 
/V>^B      S  C.  ''^^^^^  ^^^  general  prefumption  is  rebutted,  that  it  was 
\/?\.  "      '   '  intended  to  be  a  general  hiring.     There  is  alfo  anotlier 
Ante,  page  345,  head  of  cafes  where  a  fettlement  has  been  gained  under  a^ 
pl-  335»  general  hiring,  at  weekly  wages,   where  nothing  ha»- 

afterwards  pafled  between  the  parties  to  fliew  that  they^ 
did  not  intend  it  to  be  a  general  hiring,  of  which  defcrip*— 
(1)  Eaftcr,  tion  is  Rex  v.  Seaton  and  Beer  (g).  In  that  cafe  the  Courtrr 
24.  Geo.  3.  \it\di  that  die  pauper  fhould  gain  a  fettlement ;  and  that^ 
SeeaMSS  re-  the  refer  vation  of  weekly  wages  could  not  of  itfelf  defeats 
port  of  this  a  general  hiring.  Now  the  prefent  cafe  is  precifel^ 
cafe,  ante,  fimilar  to  that :  here  is  a  general  hiring  with  weekly 
p3ge352.pl.  wages  ;  and  it  cannot  be  coUeftcd  cither  from  the  con— 
3^"^-  iradl: 


>■   * 
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ira£t  itfelf,  or  from  the  fubfequeht  condud  of  the  parties,      Rix  «.  ' 
That  the  hiring  was  intended  to  be  for  a  fhortcr  period      NiwToif 
than  a  year.     Neither   can   the  rcfervation  of  weekly       Toniv. 
wages  control  the  general  hhing,  on  the  authority  of 
Rcxv:  Scatananii  Bcet{a):  With  rcfpcft  to  the appreheniion  (^j  Ante,  pagt 
6f  tlie  pauper,  it  has  been  repeatedly  determined,  that  that  35a,  pi.  340. 
cannot  vary  tliecafe. — Marshal,  Serjeant^  and  PortaLj 
contra^  were  ftopped  by  the  Court. — AshNurst,  JujUcc. 
The  cafe  of  Rex  v,  Dvdham  {b)  is  much  llronger  than  the  j^j  Ante,  pa^* 
J)rcfent.     There  the  paujHir  hired  himfelf  to  a  plumber  345,  pi.  335; 
and  glazier,  board,  lodging,  and  walhing,  fummer  and 
winter,  at  fix  Ihillings  per  week.     And  though  the  pau- 
per continued  in  his  fervicc  {(hove  a  year,  the  Court  faid, 
that  they  could  not  make  it  a  hiring  for  a  year,  and  that 
the  pauper  could  not  gain  any  fettlemcnt  by  it.     It  is, 
Impdf&ble  to  diftinguiih  the  two  cafes  upoil  principle* 
In  the  prefeilt  cafe  the  pauper  hired  himfelf  aS  an  hoftler 
at  4s.  od.  per  week  ;  but  that  cannot  be  confidered  as  a 
general  hiring;  and  if  citlier  party  had  chofen  to  dilTolve 
the  contraft  before  the  expiration  of  a  year,   no  a£tioa 
could  have  been  maintained  by  tlie  other.     Witli  rcfpett 
to    tlie  apprehenfion  of  tlie  pauper,  it  has  been  decided, 
in  a  variety  of  cafes,  that  that  cannot  vary  the  contraft. 
— BullEr,  Jujliai     This  cafe  is  hot  fo  ftrong  as  that  of 
Rex  V.  Deiifjam  ;  for  there  thccxpreffion  "  fummer  and 
'*  wifltcr"  fhew^cd,  that  the  party  had  it  in  contcmplatioa 
to  continue  a  year  in  the  fervice.     In  the  prcfent  cafi^ 
the  hiring    is   merely  at   fo    much  per   week.      Now 
if  there  be  any  thing  in  the  contrad  to  fhew,  that  the 
'firing  was  intended  to  be  for  a  year,  there  a  refervatioii 
of  weekly  wages  will  not  control  that  hiring.     But  if  tlie 
payiftcnt  of  weekly  wages  be  the  only  circumftancc  from 
^'^'aich  tlic  duration  of  the  contraft  is  to  be  colleftcd, 
'^  rnuft  be  taken  to  be  only  "a  weekly  hiring.     And  the 
ll^i-ing  in  the  prefcnt  cafe  is   of  that  kind. — Grose, 
j^hce,    Cbnfidering  the  iituatioii  of  the  pauper,  and 
^iiiatpaflcd  at  the  time  of  entering  into  this  contraft,' 
^*xis  appears  not  to  be  an  hiring  for  a  year.     The  pauper 
3  hired  in  the  cliliraftcr  of  hoftler,  at  4s.  6d.  per  week  % 


'^Ciw  tliat  circumftancc  alone  (hcw^s,  that  he  was  not  likely 
j^^  continue  a  year  in  his  fervice^  Bcfidcs,  it  appears  that 
^^  aftually  left  his  fervice  in  the  middle  ot  the  year5 
^^liich  fatisiies  me,   that  it  vras  not  intended   by  thd 


ntrafting  parties  to  be  an  hiring  for  a  year.-— Rul« 
^t^folutc* 


Vol,.  IL  C  «  358.  ^/* 


{86  «STTL£M2KT  BY  HIRtKO   ARD    SMTltf. 

A/cr*»r*for  a  358.  Rfx  V.  Odlkam^  Trinity  Term^  a8.  C«.  3.  '  %.Ttfm 
year,  under  a  Rep.  622.— Thomas  Bowman^  the  pauper,  went  to  live 
hiriMg  to  (cTve  ^K]th  Mr.  Jo fcpb  RMc's,  of  5/.  Mary,  Lamtetbf  Smrjj 
muTllr  wi£  I5vcry-ftable-kee^  and  poft-chaifc-letter,  aT  ondcr^ 
without  fixing'  oilier,  at  9s.  per  week,  without  fixing  any  thnc  for  tbrf 
any  lime  ef  cxpiration  of  luch  fcTvicc.  Some  time  after  he  had  been 
/rryiftf  la  not  a  there,  a  poft-boy  went  awav,  and  the  pauper  was  by  hit 
.luriijgforayear.^^^gj.  ^yf^^^..^  turned  over' to  take  his  place,  at  J&.per 

week,  and  the  money  he  could  cet  from  the  perfons  ht 
drove.     He  remained  in  fuch  krvicc  upwards  of  two 
years,  and  more  tlian  one  in  the  laft  employment  as 
poll-boy  ;    during  the  whole  time  he  founa  himfelF 
vifluals,  and  lodged  in  a  room  or  loft  belonging  to  his 
mailer  in  the  yard,  received  his  3$.^  week,  and  what  he 
could  get  for  driving.    Some  timeafter  the  pauper  lefttbr 
faid  fervice  he  returned  to  it  again,  when  Rhadts  told  him, 
he  might  go  to  work,  and  tiien  reraaioed  one  year  under 
that  agreement.    Some  time  after  he  left  th^  fervioe  he 
returned  to  it  a  third   time,  in  or  about  a  month  oC 
february^  as  an  odd  man^  without  wages,  and  contmtied 
under  this  laft  agreement  till  three  wedu  after  Cbrifimm 
%Vhcn  lie  iirll  went,  he  faw,  and  had  fome  caavcrution 
ivith,  the  head-oltler,  and  was  fome  days  about  the  yar< 
before  he  entered  into  any  fervice ;  he  then  alked  hi 
iiiailcr  Rhodes  for  his  place,  who  told  him  he  might  havi 
it.     I'lie  pauper  v.  as  removed,  together  with  hif  wifei 
from  Odihamy   Southampton,  to  Lambttbj  Surry j    by  an 
order  of  juilices,  which  the  feffions  qualhed  ort  appeal   ^-1* 
—A  rule  having  been  obtained  to  (hew  caufe  why  th 
order  of  fcnioiis  liiuuld  not  bequafbcd,  SHfiPHJSR.D  ani 
C00K.E,  wJio  were  to  have  argued  in  fupport  of  it,  fai 
tfiat  thtr  pohit  had  l>ecn  determined  in  the  cafe  of  Rix 
(a)  Ante,  page  the  Inhahliants  of  Kciutcn  Toney,  in  the  laft  Term  [aj. 
S^3>p*-357'    Per  Curiam.     Rule  difcliarged. 


4.  Term  Rep.  ql\(), — On  an  appeal  againft  an  order  ' 
removal  oiJ»  Lockwocd  iioin  Kin^fwinford X.o  Birmingha:^^ 


Service  under  ^^5^,  Rrx  V.  Kingfwinford,  Eajler  Term,   3 1.    Gi4.  ^ 

#  hiritt<r  for  * — ' 

fevcn  ycanf, 

thirteen  hours  the  fcirions  quaihed  die  order,  and  ftated  the  followi 

in  the  day  cal'c  : — The  paupcr,  being  fettled  at  fVakefield,  in  0^< 

(and  Sundays  ,^^^  entered  into  an  agreement  witli  IV.  Bullock,       '^Y 

!!^'^^l^'  which  he  covenanted  to  work  with   and  fcn'o  Buir^ck 

rot  i^in  a  ict-  .  ^  .,  ^  •.•.«  . 

element.  **  ^"  artincer  in  tJie  art  of  a  glals-grmder,   or  in  •-J'/ 

other  art  that  Bullock  fhould  think  proper  to  empio/ 
him  in,  for  fevcn  ycnrs  :  that  he  would  not  at  arty  ii*n^ 
during  the  term  work  for  or  ferve  any  otlier  perfo«; 
§nd  would  not  at  any  time  during  the  term  depart  frc/n 
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Or.leavc  the  work  and  fervice  aforefaid,  without  the  Icavtf      Rrx  <;. 
or  lictnct  of  BuUocky  his  execwtors^  &c.  ifut  zvould  continue   Kingswik* 
mid  be  in  fuch  fervice  as  afercf aid  from  fix   o'clock  in  the        '©»»• 
morning  till  [even  itt  the  evcmng  of  each  day  durhig  the  faid 
term^  including  half  an  hour  at  breakfajl  and  one   hour  at 
dinner    times    (eotcept   on    Sunday s)'^    if  in  proper  health. 
Bulloek  agreed    to   provide   fhop-room    for    Lockwood  \ 
to  pay  him  3s.  6d.  per  week  during  the  term  ;  and  to 
provide  meat,  &c.     I'he  pauper  fcrved  Bullock  two  years 
at  Birmingham  under  this  agreement,  and  lodged   and 
boarded  at  Builock\i     He  occafionally  worked  in  the 
night-time,  and  often  went  on  errands  for  his  mailer  on 
Sundaysy   and  never  worked  with  anybody  elfc  during 
that  time;  nor  thought  himfelf  at  liberty  fo   to   do^ 
Leycester  moved  for  a  rule  to  Ihew  eaufe,  why  the 
order  offeilions  fhoukl  not  be  quafhed  ;  attemptmg  to 
diftinguifh  this  cafe  from  that  of  Rex  Vn  Macclesfield  (a)^ 
by  observing,  that  in  that  cafe  tlie  Court  decided ^  that  («)  Burr.  S.  C^4 
tliere  was  an  exception  in  the  conttadt   of  hiring,  as*5** 
tlie  fervice   was  to  be  only  thirteen   hours  in  the  fix  Ante,  page  5594 
working-daysy  and  all  the*reft  of  the  time,  as  well  as  on  pJ«434« 
SundaySy  the  pauper  was  at  his  own  liberty  and  his  own 
luafter ;  whereas  here  it  did  not/orm  a  part  of  the  con- 
tract, that  the  pauper  Ihould  be  his  own  mafter  aftef 
icven  o'clock  in  the  evening,  and  on  Sundays  :  but  on 
tocrcontraryhecxprefsly  ftipukted  not  to  work  for  any 
other  perfon  during  th^  whole  term ;  ^d  it  is  ftated  in 
the    cafe,    that   he    aftuaHy  did  work  for  his   matter 
occafiofially  in  the  night-time  and  on   Sundays.     But 
the  Court  refufed  to  gram  a  rule  to  (hew  caufe,  thinking 
that  it  could  not  be  fupported. — And  Lord  Kenyon, 
Chief  JufticCy   faid,   tliat  tlicre  was  no  real  diftinftiort 
between  this  cafe  and    that   of  Rex    v,    Macclesfield  ; 
for  that  the  fair  conftru£tion  of  this  agreement  wasj 
that  tlie  pauper  was  to  be  his  own  maftcr  on   Sundays^ 
and  on  other  days  after  he  had  ferved  the  thirteen  hours, 
becaufe  he  had  only  covenanted  to  fcrve  thofe  hours  ; 
and  that  the  oxpreffion  of  one  was  the  exdufion  of  the 
otlicr.     And  he  added,  that  it  was  ellential  m  thefe  cafes 
that  the  fervant  fhoukl  be  under  the  power  and  coercion 
of  the  mailer  during  the  wliole  time. — Rule  refufed. 

360.  Rex  V,    Birdbroohe^   E/tJlcr    Term^    31.     Gea,    ^*  Seriictfox  k 
4.  Term  Rep.   245- — Two  juiliccs   removed  M,  Meers^  year  under  W 
his  wife,  and  children,   from  Stoke  by  Clare,  Suffolk,  to  ^'^j^r  ** « ihw 
Birdbroo.be,  Effcx.     The  fcffions   confirmed    the  order, ."  ^^^^^^^^^^^ 

w^illi  liberty  to  go  on  a  fortni](ht*s  notice,  will  give  a  fcnlcm^ou 
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Rtxv.       and  ftatcd  the  following  cafe : — The  pauper,  M^Mctrs^ 
IbftOBftooxx.  being  fettled  at  Birdbrooke^  was  hired  when  he  was  fingic 
by  John  Ollcy^  farmer,  at  St6kc  by  Clare^  at  three  fliillings 
per  week  the  year  round  ;  each  was  to  be  at  liberty  on  a 
fortnight's  notice,  but  the  pauper  was  not  to  go  away  at 
feed-time,  hay,  or  harveft.     He  ftayed  in  that  fcrvice  a 
year  at  Stoke^  and  received  his  wages  at  different  times 
whenever  he  pleafed. — J.  Heywood,  in  fupport  of  the 
order  of  felfions,  contended,    that  tlie  pauper    gained 
no  fettlement  at  Stoke  by  Clare^  becaufc  he  only  fcrvcd 
(a)  Ante,  page  there  under  a  weekly  hiring,  Rex  v.  Newton  Tmey  (n). 
3S3,  pi.  357«     There  is  nothing  to  (hew,  that  this  was  a  hiring  for  a 
year;  for  the  expreflion  of  **  the  year   round*'    is  not 
ftronger  to  that  effeft  than  that  *•  of  fummer  and  winter," 
{V)  Ante,  page  which  was  held  in  Rexv.Dedbam  {b)  not  to  be  a  hiring 
34.5.  pi.  335.     for  a  year.     The  addition  of  the  words  **  the  year  round" 
to  the  weekly  wap;es  was  merely  to  regulate  the  price  of 
the  pauper's  labour  at  tlie  different  feafons  of  the  year, 
in  cafe  he  confented  to  ftay  ;  but  tlic  provifo,  tl}at  ho' 
Ihould  not  leave  the  fcrvice  at  particular  times  of  the  year, 
affords  a  (bong  inference  that  he  might  have  left  his  mailer 
at  any  other  part  of  the  year  without  being  guilty  of  a 
breach  of  his  contraft  ;  and  this  is  further  confirmed 
bv  his  being  at  liberty  to  put  an  end  to  the  contract  ou 
givingafortnight's  notice. — Lord  Kenyon,  Chufjnftice^ 
No  doubt  can  be  entertained  on  this  cafe.     It  does  not 
even  refl  on  a  general  hiring,  for  this  was  an  exprcfs 
contraft  to   ferve  **  the  year  round."     But  it  is  faid, 
that  this  canhot  be  conlidered  to  be  a  hiring  for  a  year* 
bccaufe  there  was  a  refervation  of  weekly  wages,    and 
becaufe  each  party  was  to  be  at  liberty  to  put  an  end  to 
iX\^   agreement   on    giving  a  fortnight's"  notice  :    but 
whether  the  wages  be  to  be  paid  by  the  week  or  the. 
year  cannot  make  any  alteration  in  the  duration  of  the 
fervicc,  if  the  contraft  were  for  a  year.     This,  therefore, 
was  a  contract  for  a  year  at  fomuch  a  week,  with  liberty 
to  quit  at  any   time  except  feed,   hay,  or  harveft  time, 
on  giving  a  fortnight's  notice  :  but  the  power  of  giving 
notice  makes  no  difference  ;  for  it  hus  been  held,  that  an 
agreement  to    leave   the   fervicc  on   giving  a  month's 
warning  did  not  defeat  the  fettlement  (<r).     Ashhurst, 
(f)  Rex*.       yujlicc^    of  the  fame   opinion. — Bullhk,  Juftice.      The 
New  windfor,  only  queftion  is,  Whether  this  were  a  yearly  or  a  weekly 
iurr.8.  C.  19.  hiring  ?  In  fupport  of  the  order  of  feffions  the  latter  has 
been  contended  ;  but  a  hiring  for  a  week  requiring  a 
fortnight's  notice  was  never  heard  of,—- Grose,  Juftlce^ 
libfent.— Both  orders  qualhcd, 

36 1 . Rex 


SETTLEMENT  BY  HIRING    AND    SERVICE*  3S9 

'VI.  Of  cujiomary  hirings. 

361.  Horjhamv,  Shipley ^  Mich,  Term,   12.  ^nn>  /^o/ry,  The  hlrlnj 
I34.'^Mr.  Whitaker  moved  to   quafti  an   order  ofmufthcior 
fcilions  :   they  have  fet  out  the  reafon  upon  which  they  '*:'^9^t  *"^. 
founded  their  judgment,  which  was  in  this  manner. —  l:«l^fr*!!l\fll 
It  lets  out,  that  one  John  Crouuaeyy  the  19th  ot  February  d.iy-io  Lady» 
1710,  came  from  Shipley  to  Eajlhcd  in  Horjham^  and  bar-  </«i;,  and  from 

f;aincd  with  him  to  lerve  him  till  May-tidey  for  one  fhil-  Lafiy-^}<> 
ing  per  week  ;  and  at  May-tide  he  bargained  to  ferve  him  ^^  ''ubourh^ 
till  Lady^day  next  for  twenty- fix  fhillings  wages ;  and  at  ^^Viring  ^« 
Lady-day  agreed  to  ferve  him  till  May-tide  Jiext,  at  tliree  ihecuftomof 
(hillings  a-week  ;  and  at  May-tide  he  agreed  to  ferve  him  ihc  country, 
till  Lady-day  next  for  twenty-fix  (hillings,  and  then  till 
Mmytide  next  at  tlncc  (hillings  ;  and  tlien  he  flayed  a 
fortnight  at  one  (hilling  a-wcek  ;   and  the  queftion  was. 
Whether  this  John  Croivdey  gained  a  fettlcment  by  his 
hiring  and  fervice  ?     The  court  of  fcilions  held  he  did ; 
but  tJie  Court  of  King's  Bench  were  of  opinion  that  he 
did  not ;  for  tliey  faid  the  hiring  and  fervice  mud  be  for 
a  year :  and  the  order  of  fcilions  was  qua(hed, 

362.  Pepperharrow  v.  Frenchaniy  Mich,  Term^  I.  Geo,  I.  a  hiring  from  . 
Foleyj  135. — Thomas  Tickner  and  his  wife  were  removed  the  3d  05»A#r 
by  an  order  of    two   jullices    from   Pepperharrow    to  ^*> '•^^^  **"  ^*»« 
Frencham.     The  feffions,  on  appeal,  qualhed  the  order,  f^^j;;;^^^^ 

and   ftated  the   following  cafe;  —  The  pauper  TAcw^'J  then, upon ihe 
Tickner  was  hired  on  the  third  day  of  O^ober  17 11,  and  requeftofthc- 
did  bargain  with  one  Thomas  Mafon  alias  Redman^  of  mafter, a con- 
Stedham  in  the  parifh  of  Pepper  ha  rrozL\  to  ferve  him  from  ^'^^f^^jj^n^of 
the  faid  third  day  of  Oiloher  until  Michaelmas  then  next,  "he  year,  U  not 
for  five  pounds  ten  (hillings  wages.     Tictner  lived  with  a  hiring  for  a 
Aiafon  till  Michaelmas  in  the  evening ;    and  then,  upon  year. 
his  mafter's  rcquell,    he  ftajred   for  four  or  five   days  ^*  ^*  ^f^*  * 
longer;    and  then  received  his  five  pounds  ten  C^ idlings 5 *^c',o!'Mod, 
wages.      Upon   thefe   orders    being   removed  into   the  293. 
Court  of  King's  Bench,  the  fingle  queftion  was,  Whe-  S.  c  Fort.  514 
ther  this  hiring  is  fufficicnt  to  gain  a  fcttlement   at^'^*^^^* 
Pepperharrow  f — The  Court,  upon  confidcration,  were  *'  ^"*'  ^^* 
all  of  opinion  that  this  hiring  was  not  fiitficient  to  gain 
a  fettlement ;  for  it  is  not  a  hiring  for  a  year  within  the 
IVilL  l^  Mary,  c.  1 1,     And  by  Parker,  Chief  Jujlice^ 
i  we  once  go  out  of  the  aft,  where  moft  we  Hop  ?    The 
order  of  fe(rions  was  tliercforc  qualhed  (a), 

(o)  In  the  report  of  tliis  cafe  as  was  held  no  fettlcment ;    and  with 

cited  in  Rex  v.  Haughion,  1.  Stra,  this  tart   S.  C.  Fort.    312.    S.   C. 

S3.  It  is  faid  that  the  fcrvant,  at  the  10.  Mod.  293.  agree  ;    but  Sett.  & 

mailer's  requeA,  flaid  fo  long  after  Rem,  ^6.  ftems  contra, 
as  knuibt  tiny  tar  rnhwl,  but  that  it 
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A  hiring;  at  a  363.  Rex  v.  Newton^  Mich,  Tcrm^   14.  Geo.  2.   Bui^n 

'f**" Af^***- ^'*^  5.  C.  I ^T.-- Abraham  Greaves,  the  pcrfon  removed,  was 
•il7tof-?vc       ^^  ^'^^  y^^^   ^733>  °^^   Wedncfday  after   Martinmas- day\ 
from  that  (imc  b^i^^g  tlic  14th  day  of  Kovemhcry  and  the  day  on  whidi 
to  tiicAf-» /lit-  the    firft  llatutcs    for   the  public   hiring    of   fcrvant^ 
«tf  J  following,   v/as   Iield   at    KnareJborou?h  m   thp    faid    riding,    hired 
for"r  lar^'ai!    ^^  ^^'■'^^rcl  Ellcrbeck  of  i\r7C'/(?«,  to  ferve  him  from  tliat 
thougMbch  '   ^^"^^  ^^'^  Marthimas-day  following  :  and  a  fortnight  after, 
moUc  of  Wring   and  in  purfuancc  of  that  hiring,  he  went  into  the  ferricc 
htx\\t  cujtfim  of  of  the  ikid  Ellcrhecky  and  remained  there  till  fome  time 
cldd^""^^'       in  l\\c  fprin^  following,  when  by  accident  he  became 
•  i9.;ox.  jj^nic,  and  by  his  mailer's  confent  left  the  fervice  for 
ibme  weeks,  and  then  returned  and  ftaid  till  the  loth 
day  of  November  following,  being  the  day  before  Mar- 
tinmas'day  1734;   on  which  day  his  mafter  and  he  ac- 
counted, and  he  left  his  mailer's  fervice.    On  the  ff^ed- 
ncfday  following  he  went  to  the  firft  ftatutes  at  Knarcf- 
borough  aforefaid ;    where  he  contraftqd  to  ferve  one 
John  Houfcman  l\\\  Martinnras  follqwing,  and  received 
2s.  6d.  as  earneft  :    but  bcfo^'c  tic  entered  into  his  faid 
fervice,  viz.  on  the  Sunday  following,  the  faid  Houfeman 
lent  him  word  "  he  was  othcrwife  provided ;"    and  dif- 
fcharged  him  of  his  contraft.     The  faid  Abraham  on  the 
^hurjday  following,  bcine  the   21ft  day   of  November^ 
ijvent  to  IVethcrbs  in  the  faid  riding,  in  which  town  two 
public  ftatutes  for  the  hiring  of  lervants  are,  and  time 
put  of  mind  have  been,  annualiv  held  ;   one  on  the  firft 
V^urfday  after  Martinmas  ;    ancl  the  other   (commonly 
called  the  latter  ftatutes  or  latter  club-day)  on  the  fecond 
Thurfday  lifter  Martinmas  -  day  \    and  on  the  faid  latten 
club-day,  being  the  faid  21ft  day  of  November^  was  hired 
Dv  John  Simpjonj  an  inhabitant  in   Goutdcjboroughy    tq 
ferve  till  Martinmas  then  next.     In  purfuance  of  fuch 
hiring,  he  immediately  entered  into  the  fervice  of  the 
faid  Simp/on,  and  ferved  him  till  the  Alartinmas-day  fol- 
lowing, in  the  townihip  of  Gouldvjhcrough,     The  iefiions 
were  of  opinion,  that  Abraham  did  not  gain  any  fettle- 
mcnt  in  Gould'ejborough  by  the   faid  jiiring  with   Simp- 
fon\  but  that  he  gained  a  icttlemcnt  at  J^cwtony  by  virtue 
of  his  hiring  to  and  fervice  with  Ellerbcck  ;  and  adjudged 
jiccordingly,  ^bat  his  laft  legal  fettlement  was  at  Nezv:oni 
f  nd  confirmed   the   order  of  the   two  juftices  faj,  — 

(a)  At  North  Ltacbxn  G/ouccfterr  hired  00  the  Wcdnefday  after  Mi* 

J^'i'-e,  arc  annually  held  two  mofis  or  chacimas-daytofcrvetQihcMichael- 

mcetings  for  the  liiring  of  fervanis  ;  nias  following  ;    and  held   that  ho 

fhe  one  on  the  fy'.Jnr/iI'iy  before,  and  gained  no  rettlcment.    Rex  w.  Sout)^ 

tlic  crher  on  JVcdnefday  after  ^V;-  Caney,   \,  S'-IT.  Caf.  No,  15$. 
^baelatAi-da^,        The   pauper   was 
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Fawkes  moved  to  quafli  thcfe  orders,  for  that  tliere  was      R*"*  "• 

neitlicr  a  hiring  for  a  year,  nor  a  fervice  for  a  year ;     ^^wtow. 

and  they  are,  both  of  them,  neceflary :   it  lias  been  feve- 

ral  times  fo  adjudged. — Mr.  J.  Page  fajd,  fo  it  had: 

yet,  he  was  afraid,  moft  of  the  hirings  at  ftatutes  tlirough- 

out  England  were  of  this  kind.     Rule  to  Ihew  caufe.— 

Upon  fticwihg  caufe,  Mr.  Justice  Probyn  obferved* 

that  the  cafe  does  not  ftate  any  cuftoni  about  thefe 

ftatute-fairs.     But  be  had  a  notion,  that  there  had  been 

cafes  where  the  cuftom  and  ufage  of  the  country   had 

been  ftatcd,    to   hire   ix<m\   the   ftatute-fair  till  Mar^ 

t.nmas  following  ;    and  that  fuch   hirings  purfuant  to 

the  cuftom  had  been  allowed  of.    |But  Mr.  Fawkes 

alledgcd,  that  there  were  cafes  which  adjudged  that  if 

there  was   fuch   a  cuftom,   it  could  not  control  the 

zA  of  parliament ;    and  he   particularly  named  one, 

viz.    Rex  V.  Inhabitants  of  Sautk  Cerney  (a).      It  was 

now  adjourned. — On  its  coming  on  again.  Page,  y«/-  («)  r.SeCCaf, 

tjce^  faid,  he  believed  great  numbers  of  fcrvants  were  P«-  *74» 

hired  in  many  countries  only  from   the  ftatute-fair.  J'^'^S^-    ^^^ 

But  Lee,  Chief  Ju/tice^  faid,  it  could  never  be  fupported  precwlSiz  paw, 

to  be  a  fettlement  in  Newton^  as  tliere  was  neither  a 

hiring  for  a  year,  nor  a  fervice  for  a  year.     And  after 

having  conferred  with  Cuapple  and  Wright,  Juf 

ticesy  the  Court,  without  reading  the  order,  or  Mr.  Den- 

2^1  son's  attempting  any  argument  againft  it,  made  tlic 

fule  abfolute  for  qualhing  both  orders. 

364.  Rex  V,  Bifhops  Hatfield^  Hilary  Terniy  31.  Geo.  2.  ^  hiring  from 
B«/'r.   5.  C.  439. — Mr.   Wade  Ihewed  cau4e  againft  A/,cAa#A»ii  u  . 
juaihing  an  order  of  two  juftices  made  for  the  removal  AfrrAar^i,  n 
^f  James  Arnold^  Anne  his  wife,  and  Elizabeth^  Mary^  and  ^"^  po»«>f*   , 
^mney  their  children,  from  Saundridge  to  Hijhop's  Hatfield ^^^^[^^^  '*• 
both  in  Hcrtfordjhire)  \    and  an  order  of  feffions  con-  himfeif  out  da. 
inning  itj    both  which  orders  Mr.  Yates  had  moved  ring  the  har- 
;o  quaih,  it  being  founded  upon  a  miftaken  judgment,  veft-mooth,  it 
The  ftate  of  the  cafe  was  .this  i^-James  Apiold  was  hired  ^^^ji^'^J^^"^ 
:o  one  Parfons^  a  parifhioncr  of  Saundridge^  at  5I.  for  one  although  th«* 
fear,  to  wit,  from  Michaelmas  1752,  to  Michaelmas  1753  »  fcrvant  lodge 
lyith  liberty  to  let  himfelf  for  the  harveft-month,  to  any  ^^  ^*»Jc  year 
Dther  pcrfon.     That  the  faid  James  Arnold  ferved  the  laid  ^  ™^'» 
Varfons  until  the  faid  harv^tt-month,  and,  a  little  l>cfore\caid/go.9t,  " 
the  faid  harveft-month,  witliout  the  knowledge  of  the  faid  see  Rex '«. 
Parfons^  hired  himfelf  for  the  faid  harveft-month,  to  one  Wefterte^if^    v 
Thrale  of  tlie  fame  parilh  ;    but  went,  with  the  know-  '"^^ 
k4g€  of  til?  faid  Parfons,   and  woi^kcd  with  the  faid 
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Rrx  V.       Tbrale  for  the  faid  han'cft-month  ;    and  received  wa^$ 
BfiHOF's      f^j.  ji^g  fj^ij  harvell-month.     That  in  the  faid  harvell- 

lUrruLD,  „^q,^ji^^  tl^g  faid  jiniold  brewed  for  the  faid  Parfons  :  an4 
after  tlic  faid  barveft-month  Jrnold  ferved  the  faid  Par- 
fons  for  the  remainder  of  the  year.  And  the  (aid  jirncld 
k)dgcd  in  the  faid  Parfons*  houfc,  in  the  (aid  pari(h  of 
Saunaridge^  during  the  whole  year :  and  at  tlic  end  of 
the  fame,  the  faid  Arnold  receivpd  the  faid  5I.  for  his 
year's  wages.  \V  hereupon  the  feflions  ddjud^  that  the 
iTLid  James  Arnold^  under  the  faid  hiring  and  lervicc  witli 
the  faid  Parfons^  in  tlie  faid  parifh  pf  Saundrtdge^  did  not 
gain  any  fettlement  in  tlie  faid  parifti  oi  Saundrldge :  and 
therefore  they  confirm  the  order  of  tlie  two  juftices,  an4 
difallow  the  appeal. — Mr,  Wade  argued,  That  thi$ 
was  not  a  complete  liiring  for  a  year,  ^nd  feryice  for  a 

(a)i.Stra.  143.  yg^j.^     'i'q  prove  this,  he  cited  Rex  v,  ffe/iwecdhaj  (a J ; 

where  a  hiring,  from  the  Thurfday  after  Micbaclmai 
till  the  next  Michaelmns^  was  holden  infufficient ;  Rei; 
{b)i.%iT:i.%'^.v,  Houghion(U)y  where  feypnil  hirings,  each  for  eleven 
i.Stra.1022.  months,  were  holder  ii^fufficient,  and  the  Court  faid, 
^*  It  would  be  dangerous  to  depart  from  the  words  of 
(c)  Burr.s.c.  "  the  llatute  ;'•  and  SeafoMv,  CaJlUchurch {c)^  SS  Going 
pa.  C8.  No.  20. «  away  twelve  days  beK)re  the  end  of  tUc  year,  prevents 

"  the  gaining  a  fettlement.'*      He  agreed  tliat  where-       I 
there  i§  a  regular  hiring  for  a  year,  the  Court  will  not 
be  over  rigid  as  to  the  Icrvice,  as  in  this  cafe ;   between 
(A)  Burr,  S.  C.  the  pariflies   of  St,  Peter  in  Sandwich  v.   Goolafign  (rf)  t 
pagca5>.         where  the  fervant  went  to  the  herring  fifhery,  with  Ixi^ 
Kg.  85.  mailer's  leave  ;    and  Rex  v.  I  flip  (r),  where  the  abfcrmcc 

^/i.^^  *...        was  fniall ;  and  after  a  compltat  ;ind  perfcft  hirinc:  for  a 
wliole   year.      but    this    15   only  a   hiring   tor  clc\''«-*i^ 
{e)  i.Sira.4-..3.  jnoiiths  ;  and  a  fervice  for  eleven  months, — Mr.  Yat.^  S 
ccKtra,     The  maftcr  was  bouiul,  thougli  the  fervant  v^ras 
at  liberty.  The  fervant  was  not  remove  able  He  ferved  1  ^^^ 
mailer,  in  fome  rcfpeds,  even  during  this  moi^h. — Lo  ^^ 
Mansfield.     It  is,   in  effed,  only  a  hiring  forele^'<^'^ 
months.       And   the    harvcft-month    is    tlie   princi  p^' 
month  of  the  year.     It  i:^  fafeft  10  kct:p  to  the  llatti^*^ 
If  we  allow  this,  we  Ihalj  not  know  where  to  flop- — ^ 
Mr.  fiJSTicE  Denxison'  concurred.     And  he  obfcrv^^* 
that  though  the  conftruclion  had  been,  in  many  refpe^^» 
favovirablc  as  to  the  fervice,  vet  they  had  been  ilrifter  ^** 

{b)  For  all  the  cafct  Iiere  referred     to  vitiate  the  contra^,  and  prevcw*-     J 
to,  ^nd  other  cafes  in  which  a  tcm-     ftttlcmenrf  fee  pod.  feiboo  xiii«    ^^ 


pcrnry  abfcncc  from  fervice,  after  a     the  prcfeoc  Chapter, 
jood  hiring  for  a  year,  has  been  held 


t-s 
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to  the  hiring :    and  if  this  was  allowed  to  be  a  good  hi-       Kz%  <>• 
ring,  it  would  tend  to  enervate  the  aft,  V^d  fct  the  con-*      BisMor't : 
rtruftion  quite  loofe.— Mr.  Justice  Foster  agreed,   "^'^'"'••^ 
in  both,  with  Mr.  Ju«t;ce  Deknison  :   and  he  men^ 
tioned  fome  inflances  of  tli^  former,  and  particularly  tbo 
cafe  of  l^cflwe9dhay^  above-mentioned.     But  this  is  only 
a  hiring  for  eleven  ijionths, — Mr.  Justice  Wilmot 
concurred.     It  docs  not  turn  upon  the  qbligatiqii  the 
mailer  was  under;  but  upbn  the  obligation  the  fer\'ant 
Vas  under:  and  tlie  fervant  was  not  obliged  to  fervc  tlio 
whole  year.     It  is  very  dear  that  %h\%  is  not  ^  hiring 
within  die  aft  (aj* 

365.  Rex  *v.  tic-Mftead^  Trinhy  Term,  ID.  Gf$.  7,  Burr^  A  hirfnsfn«i 
5.  C.  669. — Frances  Downey  hired  hcrfelf,  at  JVbufuntlde  »'bitfMti<U  to 
1767,  to  Thomas  Hill,  an  inhabit^»t  and  hqufckccpcr  in  l^^'J^^-"^^ 
the  parifh  of   Hply  J/Iarul,    to  feryc  him  for  a   yc^r,  .^g  .^j "^^^^^  ^ 
from  the  hid  ff^itfuntide  to  the  ff^hit/untidc  following^  Rt  ayear,andib. 
certain  wages.     She  entered  upon  the  fervice  at  fVhit-?  cpofiderod  by 
funtide  1767,  and  cpntinued  therein  till  fVhitfunUde  1768,  <h«cuftom  of 
accordingly  \  when  (he  received  a  year's  wages  from  her  \  J^^*  *' 
faid  mailer,  for  fuch  fervice.      It  hath  been   ufual  in  for  41  •ror,  al- 
this  country,  to  hire  fcrvants  from  Hlyltfumiltc  to  Jfljit^  though  it  faUt 
Juntide  :  and  that  ^n  hiring  and  fervice  kom  Wh'itfuntid^  ^^^  of  3^S 
to  IVhhfuntlde  has  always,  by  the  contrafting  paities,  ^*JV 
been  deemed  a  year's  fervice  ;  and  agreeable  thereto,  the       '  '^'^ 
mailer  hath  always  paid  the  fervaqt  a  full  year's  wages 
for  fuch  fervice,  without  any  diminution  thereof  or 
addition  thereto,  and  without  making  any  diftinftion  or 
difrcrcnce  whether  the  fpace  of  time  between  the  one 
^ybitfunt'ide  and  the  other  confilled  of  more  or  Icfs  than 
365  days.     Some  of  his  majefty's  jullices  of  the  peace  at 
tliis  fcifions  are  of  opinion,  that  a  general  hiring  and 
iirrvice  from  one  IVhitfunude  to  another,  without  men- 
Xioning  fuch  hiring  and  fervice  ip  be  for  a  year,  would 
^lakc  a  good  fcttlcment.     Ncverthelefs,  it  appearing  to 
Trhis  court  (of  feilions)  in  thi3  cafe,  that  the  fpace  of 
Viine   between    Whit  funtide   1767   and    JVhitfuntide  1768 
c:onlifted  of  Icfs  than  365  days^  and  was  not  a  complete 
'J'car,    it  is   therefore   ordered^    by  the   faid    court  of 

(4)  A  perfon  was  hired  at  a  Hirp-  have  the  beneAc  of  what  he  got  Hu- 

licrd  from  IJarhorough'Jair  to  Itar-  ring   that  time.      The  Court  were 

^9roj/^ii!-/aiV  following,  being  an  year,  unanimous  that  fervice  under   thit 

fubjed  to  a  iiberiy  cf  abfence  eleven  hiring  did   not   gain   a   fctcleinent* 

4^y%  in  (heep-fhearing  time,  and  to  Rex  v.  Empington^  fee  poft. 

%  feflionSji 
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Reiit.      fellions,    that   the  faid  order  of  removal  be  reverfccf; 

WiwsTA49.   -^Mr.  Wallace  alledged  this -to  be  a  fufficicnt  hiring 

and  fervice  for  gaining  a  fettlement ;  and  obtained  a  rale 

to  (hew  caufe  why  tliis  order  of  feflions  fhould  not  be 

quafhed ;  and  the  original  order  affirmed. — Mr*  Duv-^ 

|f IKG  now  (hewed  caufe  ;   and  urged,  that  no  fettlement 

was  gamed  in  Holy  Ijland  by  this  hiring  and  fervice, 

which  were  both  of  tnem  incomplete;  both  being  for 

)efs  than  a  year,  and  (hort  of  365  days :    whereas  the 

^irir^  mi\ft  always  be  for  a  complete  year,  and  can^t  be 

^Jifpcnfed  with:    and  the  fervice* ought  to  be  fo  too. 

Indeed  the  Court  have  fometimes  relaxed  a  little,  as  ta 

the  fervice ;    but  never  as  to  the  hiring.     To  prove 

(«)  Foky*9        which,  he  cited  tfic  cafes  oiFrencham  and  Pepperharraw[a)^ 

Foot  Ui^n^       Comb  and  tVeftwoodhay  (b)^  and  Rex  v.  the  Inhabhanti  of 

i*^ff*Cif       *^^^*  Cerney(c). —  1  HE  CouRT  were  unanimous  that 

pjige  ^]     '      the  pauper  gained  a  fettlement  in  Holy  IJlandy  under  this 

I.  Stra.  I5.      hiring  and  ^rvice,    This  is  ftated  to  be  the  ufual  way 

pod  ante,  page  of  hiring  fervants  in  this  county,  and  fuch  lervice  always 

§S9.  pK  36».    deemed  to  be  a  year's  fervice.    There  are  many  of  the 

...  J.  clergy  in   Durham :    they  compute  from  ecclcfiafUcal 

paM  160.  in  *  ^*y^*     ^^  ^^  ftated  as  a   hiring  to  ferve  for  a  year, 
nirgine.*         though  it  is  indeed  added,  from  fVhitfunitde  to  WbttfuH- 
ic)  Bu    s  c    ^^^^'   P^f  i^'O^c^rs  are,  by  43.  Eliz.  c.  2.  to  be  appointed 
page  1"^.  *    *  i^  Eaftcr-wecky  or  within  one  month  after  Eafter  ("which 
is  a  moveable  Feaft  j  :  yet  tliey  are  con(idered  as  exe- 
cuting the  office  a  whole  year,  though  it  may  fall  (hort 
-         of  365  days.     There  is  no  cafe  that  proves  the  abfoluto 
neceffity  that   the    hiring  (hou Id  be    for  exaftly  365 
days  [d].     Order  of  feffions  qua(hcd.      Original  orde^' 
affirmed, 

Afciringfrom  ^66.  Rex  v.  Lowther^  Hilary  Term^  11.  Geo^  J,  Burr. 
nZrZ'il  '3  d  **  *^*  674.— The  pauper  Catharine  Nicholfon,  at  the  age 
UomTibiruT.  ^^  twenty-five,  hired  herfelf  as  a  fervant  with  one 
tidcio  xMaitin-  ff^JlH^m  ^i hompfi37iy  of  Hackthorpe^Hall  in  the  faid  pa- 
*»rtj,  fucccrfivc-  rifli  of  Lowther^  from  lyhitfuntidcy  as  the  pauper  be^ 
ly,isnotfuf-  lievcd,  about  four  years  ago,  to  Martinmas:  and  be- 
wfThVrS^*'  fore  the  expiration  of  that  term,  hired  herfelf  agaiii 

msry  bhimg  of 

|b*  placCk  (^j    See,  upon  this  point,    the  derftonc  cum  Bermer,  3.  Bom  Juf. 

cafes  of  Rex  ^»  Newton,  ante,  pag«  lice,  433,     Mr.  CaldecotC's  Deci* 

3go.  pi.  363,     Rex  v,  NaveAock^  (ions,  19.  and  pof>.   page  39S.   pi* 

as  reported,  Burr.  S.  C.  719.     poft.  369,  ^nd  Rex  v.  Harwood,  Dou^ 

W^V  395'^i-  3670  and  Rex  v,  Sy-  4^*, 
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:o  the  faid  Thompfoi^  at  Hackihorpe^   for  the  fuccceding       Rtxw. 

lialf-year  from  the  faid  Martinmas  to  the  PVhitjunude  fol-    t«wT««E» 

lowing;   and  in  purfuance  of  thefe-hirings,  ferved  the 

faid  iPiUiam  Thompjon  at  Hackthorpc  aforefaid>  in  the  faid 

parifli  of  Lwuihcr^  for  the  complete '  year,  viz.    from 

IVhitfuntide  to  Martinmas^  and  from  the  faid  Martinmas 

to  Irhitfuntide^  without  leaving  her  fervice ;  and  reccive4 

Jie  two  half-year'$  w^ages.    That  after  fuch  fervice,  the 

pauper  went  upon  ?k  vifit  to  a  relation,  who  lived  in  the 

parifh  of  Great  Salkcld  \    and  being  likely  to  become 

:hargeable  there,  was  removed  to  the  parifh  of  Low t her ^ 

IS  her  laft  legal  fettlemcnt;   not  having  gained  any  fub-r 

Tequent  one,  nor  having  any  other  fettlcmc«t  in  the  fai4 

^ariih  of  Lowther,      That  the  ufual  cuftom  of  hiring 

brvants  in  Cumberland  is  from  half-year  to  half-year. 

I'hat  it  has  beeii  the  invariable  practice  of  the  quarter- 

[eflions  of  Cumberland^  as  long  as  can  be  romemberedi  to 

idjudge  the  faid  hiring  for  two  fucceffive  half-years,  and 

trvice  in  purfuance  thereof  for  one  whole  year  with  the 

(^me  perfon  and  in  the  fame  place,  fhould  be  a  fettlement 

tmder  the  fevcral  a£ls  of  parliament  made  relating  to 

:hc  fettlement  of  the  poor.     And  the  court  (of  feflions) 

5ciiig  of  opinion  that  the  faid  Catherine  Nicholfon  gaine4 

\  fettlement  thereby  in  tlie  faid  parifh  of  Lawthery  doth 

Drder  that  the  faid  warrant  of  removal  be  confirmed :  an^ 

die  fame  is  hereby  confirmed  accordingly ;   fubjedt,  ne- 

vertlieiefs,  to  the  determination  of  the  Court  of  King's 

Bench  on  tlie  aforcfaid  Hate  of  the  cafe. — Mr.  Daven- 

80RT  had>  on  Monday  next  after  fifteen  days  of  St.  Hi'- 

^ary  in  this  Term,  moved  to  quafli  both  tlicfe  orders  ;  as 

lere  was  no  hiring  for  a  year. — Mr.  Wallace  was  tq 

lave  now  fhewed  caufe,  on  behalf  of  the  parifli  of  Great 

Salkeld:  but  he  candidly  acknowledged  that  the  orders 

:ould  not  be  fupported ;    there  being  no  hiring  for  a 

year. — The  rule  was  made  abfolutc    for  quafliing  the 

original  order  of  removal  to  Lowthery  and  alfo  the  order 

qf. feflions  made  in  confirmation  of  it.     Both  orders,  .  ^     -.  ^ 

N<;>.  165.  and  No.  109.     2.  Salk,  535^-   Foleyi  134*  8.  P« 

367.  Rex  V.  Navejiocky  Mich.  Term,  13.  Gea.  3.  MS^.  ft,|j|j^fJJLj 
-T-Cafe  ftates,  That  pauper  at  Ongar  ftatute  fair  did,  on  thc!ifl^*«A|r 
the  day  next  after  Old  Michaelmas-day^  viz.  on  the  xith  OMMichMl. 
day  of  O^ober  1 760,  let  himfelf  to  Samuel  Pasford  of  «««*-<l«y»  to 
Nave/tock  to  ferve  until  the  Michaelmas  following,  old  ^J*%J^jlJ^ 

mas  day  following,  is  a  hiring  for  a  year,  fufficient  for  the  purpoTe  of  fettlement  {  fw 
tlie  days  (hall  be  takeni'«r/M/c;r/^.  S.C.  Byrr.S.C.  719.  Seepofl.  p.4oo.notc(f]  tocbscaft^ 
fiey  V,  Sydqiloixci  V^i  Mr.  JufU^e  BuUer't  obferv<^tions  in  Hex  v.  Uarwood. 
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Rtx  V,      ftylc,  at  the  wages  of  lol. :  that  pauper  entered  on  faid 
K^vitTocx,   fervice  and  continued  in  it  until  the  Old  Afichaelmas-doy 
following;    on  which  day  he  received  his  wages  and 
quitted  tlie  faid  fervice  :  that  it  appeared  to  be  according 
to  the  cuftoin  and  ufage  of  the  country  to  hire  a  fervant 
at  ftatutc  foir,  viz.  the  day  after  Old  Michaelmas-day^  in 
tlie  manner  in  which  tliis  pauper  was  hired. — Mr.Man*- 
f lELD  and  Mr.  Lucas  contended  it  to  be  a  hiring  and 
fervice  for  a  year :  that  the  pauper  was  in  the  fervice  on 
Michaelmas-day^   received   his   wages,    then   quitted  it: 
that  the  cafes  of  cuftomary  hiring  liad  of  late  been  very 
ftrong;  that  upon  hiring  a  houfc  from  MicbaeUnas  to 
Michaelmas^  the  tenant  Ihould  have  the  whole  day  for 
the  payment  of  his  rent :  that,  upon  an  order  for  time 
to  plead  till  a  day  certain,  the  party  has  the  whole  of  that 
day  to  plead  in  ;   that  this  was  leap  year,  and  the  pauper 
ferved  366  davR. — Mr.  Wallace  and  Mr.  Dodd,  ^ecf^n- 
tra*  The  Court  will  never  depart  from  the  ftrift  rule  as  to 
the  hiring ;  ////  is  a  word  of  exclufion.     It  has  been  deter- 
mined that  a  hirir^  on  a  Saturday  after  Michaelmas-day^ 
which  was  on  the  Thurfday^  to  Michaclmas-day  following, 
was  no  hiring  ;  there  was  an  oniiffion  of  only  two  days, 
and  here  of  one.     The  cuftom  of  the  country  will  not 
help,  as  appears  by  the  cafes  of  S^uth  Cerney  and  Rex  v. 
Newton;    for  there  muft  be  no  chafm  in  tJ\c  hiring, 
The  ftatutcexprcfsly  requires  a  hiring  for  a  year.     The 
man  might  have  rcfufed  to  have  done  the  family^buiinefs 
on  the  MichaelmaS'day,     I'he  being  in  the  fervice  on 
that  day  cannot  explain  the  original  contraft.     As  to  the 
ff%tfuntidc  cafe,   there  was  a  hiring  for  a  year  exprefsly 
iUtcd  ;  and  it  was  there  determined  only  that  the  cuftom 
of  the  country  might  operate  on  and  afFeft  the  fervice, 
but  not  that  it  could  controul  the  hiring. — Lord  Mass- 
field,     'riicre  muft  be  a  hiring  for  a  year.     It  has  bcctv 
determined  that  a  hiring  from  a  moveable  Feaft  to  ano- 
ther Fcaft  is  a  fufficient  hiring,  being  according  to  ri^^ 
cuftom  of  the  country,  although  there  fhould  not      ^ 
3f)5days:  on  the  other  hand,  a  hiring  two  days  af^^^ 
Alichaelmas  to  the  next  Michat.lmas^  has  been  determit 
np  good  hiring  ;  and  therefore  the  queftion  is,  Whet^ 
here  was  a  hiring  for  a  year?  Great  criticifm  has 
made  on  the  word  ////;    it  may  or  may  not  he  exclul 
according  to  the  fubjtcl:  matter.     How  fhall  we  conft 
it  here?  The  cuftom  is  very  material  to  explain  itj 
cuftom  is  to  hire  from  the  next  day  attcr  Michaelmas. 
this  he  wrong,  tlicrc  has  been  no  fctticmcut  gaine< 
this  part  of  the  country.     How  have  the  parties  conftr      ^ 
Uiis  hiring;  ?    It  is  certain  thev  have  conftrued  if,  hit — ^^ 
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or  a  y€an     The  fcrvant  did  not  wiint  a  place  till  th^      ^"_*' 

lay  after  Michaelmas.     His  fcrvice  did  not  end  till  then.  ^^^ 

The  parties  concluded  it  as  a  hiring,  including  Michael* 

nas-dajy  for  the  pauper  was  aftually  in  the  TerVice  on 

\fichaclmas'day. — Mr.  Justice  Aston,  It  appears  that 

the   pauper  entered  on  the  day   after  Michaelmas^^ty  \ 

"  till"  is  the  word  relied  on  to  prove  it  a  hiring  for 

icfs  than  a  year.     How  has  that  word  been  underftood  ? 

i'he  pauper  was  in  the  fcrvice  on  the  ATichadmas-tiay^ 

ind  took  his  wages ;  the  fervice  explains  the  hiring ;  here 

is  in  efFeft  a  hiring  for  a  year,  and  a  fcrvice  agreeable  to 

it. — Mr.  Justice  Willes,  The  cuftomof  the  country 

in  fuch  a  doubtful  cafe  as  this  muft  be  called  in  aid. — Th« 

rule  was  pronounced  accordingly,  being  then  determined 

by  all  the  three  Judges  to  be  a  hiring  for  a  year. 

368.  Rex  V.  Emptn^toti^  ATich,  Term^   15.  Geo.  3.  Rujt,  \  hiring  fitw* 
S.  C.  791.— The  pauper  vK'as  a  Ihepherd  ;  and  foine  fhort  Uarborlugb 
time  before  Harbor ough  Fair  T736>  hired  to  Jlemy  //ir^^- i^'*'> to  tht  Z/.^- 

l^ard  oiFU'ckncy,  from  that  Hurborough  Fair  to  the  Har-  ^*'^i^  ^'''^ 
I  7    r   •    r  11       •  i_   •  ^  ^1  ..next  tollowinr* 

borough  r air  toWowmg^  being  one  year,  at  the  wages  ot^j^jn-,,^-^^^^ 

three  pounds  ;  fubjeft  to  a  liberty  of  being  abfent  eleven  at  fo  much 
or  twelve  days  in  the  fhcep-lhearing  feafon,  and  to  have  wajw*  ^'*i^ 
the  bcnetit  of  what  he  got  during  that  time.     He  entered  *'**^"y  ®^  ^^ 
upon  his  faid  fervice  at  Harborouzh  Fair  17^6,  and  fcrvcd  f^^?**  t»evenor 
thc  laid  tienry  tiuboard  at  rleckncy  tor  above  tiirec  quar-  ring  ihe  (heq». 
ters  of  the  year.     He  went  to  fhear  flieep,  in  the  feafon  fhcaring  feafon, 
(which  was  during  that  fpace  of  time),  f(»r  about  eleven ^s"«>^  futficient 
days  ;  and  ferved  the  faid  Henry  Hubbard  at  Empingham^  *"  ^^^  *  **^^ 
the  remainder  of  the  vear.     He  received  to  his  own  ufe  "^ 
Vvhat  was  paid  him  for  the  Iheep -fhcaring,  over  and  be* 
fides  his  faid  wages  of  3I.     One  day  in  the  feafon,  he 
aikcd  his  mailer  to  go  a  ihecp-fliearing.     His  mafter  faid, 
'*  he  was  going  out,  and  could  not  fpare  him  tliatday  ;'* 
and  in  confequcnce  of  that,  he  did  not  go.     'I'he  pau- 
per, during  the  Ihcaring-feafon,  returned  frequently  to 
his  raafter^s  houfe,  and  did  what  work  was  to  be  done  ^ 
and  his  mafter  found  him  his  board,  as  often  as  he  re- 
turned home.     1  hat  it  appeared  to  the  court  of  fetfions, 
that  this  was  a  manner  not  unufual,  of  hiring  fhcpherds, 
in  that  part  of  the  county.  —  Mr.  White  moved  to  qnafU 
thcfe  orders.     He  denied  the  fcttlemcnt  of  the  pauper  to 
be  in  Empingham  ;  as  this  was  not  a  hiring  for  a  year  : 
for,  it  was  part  of  the  original  contraft,  to  except  eleven 
or  twelve  days  out  of  it.     He  cited  the  cafe  ok  B'ljhof  s 
Hatjield  (a )^  vihQVC  a  hiring  for  a  year,  with  Hbcrty  to(«)   Amr,  page 
let  himfclf  for  the  harveft-month  to  any  other  perfon,  jy'i  pJ«  3H« 
Was  lioidcn  to  be  only  a  hiring  for  eleven  months.     He 

h*l 
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Rtx  vi      had  i  nite  to  Ihcw  cauft* — Mti.  Dayrell  now  fhewed 
EiiriiioTosr,  caufe.     He  argued,  that  this  ought  not  to  be  confidercd 
as  an  exception  out  of  the  original  contrad  i  but  upon 
the  toot  6t  a  leave  of  abfence  cohfenttd  to  by  the  mafter: 
and  he  iniifled  that  the  prefent  cafe  W^  exactly  like  that 
(«)  Afiteb  t^  ^^  ^^  ixiilitia-man  faj^  and  not  like  that  of  ^i/hofs  Hat^ 
391.  pL  364.  fi€ld\  nor  within  tlie  cafe  of  Macclesfield [b)^  wox  any  of 
Xh)  Ante,  ptje^b^  Other  cafes  which  turn  upon  exceptions  out  of  tlic 
5^5>P'*34**    original  contraft  (c)4— Mr.  White,  en  the  contrary, 
inufted,  that  this  is  clearly  an  exception  out  of  the  ori- 
ginal contrail  at  the  time  of  making  it;    and  therefore 
no  fettlement  can  be  gained  under  fu(;h  %  hiring.    In 
proof  of  thisi  he  cited  and  relied  upon  two  cafes«    One 
(4O  Ante,  pige  of  them  was  tliat  of  St.  Agnes  (d) ;  the  other,  that  of 
369.pl,  35c,    Buckland  Denhdm  (^).— The  Court  were  unauimoufly 
(«)  Antf»  page^  Opinion,  that  tliis  was  an  exception  out  of  the  con- 
3f  »•  pl»  35»*    traft,  at  tlic  time  of  making  it.     I'hcy  held  it  to  be  part 
of  the  contraA :  it  is  not  tQ  be  conlidered  upon  the  focft 
of  leave  of  abfence  given  by  the  matter ;  who,   being 
bound  by  the  contraft,  could  not  refufc  agreeing  to  it. 
The  militia-man's,  they  faid,  was  a  particular  cafe :  it 
was  no  more  than  tlic  law  would  have  implied :  and  it 
was  holden  to  be  diftinguiihable  from  that  of  Bi/hcfs 
(/)  Ante,  ^%%H4itfield{f). — NOTE^  This  rule  was  once  made  abfolute 
J91.  pi.  zH*    without  defence  ;  but  it  was  afterwards  opened  again,  and 
•  defended  as  above.    Rule  made  abfolute  :    both  orders 

quafhed. 

AWtiogfrom  369.  Rex  V.  Syderjlone  cum  Bermer,  Eajler  Term^  17* 
the  fecond  day  Geo, '^.  Cald.  K^.-^Charles  Da^vforij  being  legally  hired, 
^^■^^r^la  ^^^^^  vi\\h  Edward  Glomr^  at  Syderjloncy  as  a  fervant 
da/ol  tl^  next  ^^^  hiifbandry,  from  Michaelmas-day  1769,  until  Michael- 
year,  and  fcr-  rnas-day  1770.  OwOld  Michaelmas -day  i^*]!  ^ov\^  James 
vice  under  Ir,  CarrinztoUy  of  A filcham^  came  to  the  Ufiicorn  in  A^lehami 
givesafculc-  and  afked  Dawforiy  if  he  would  live  with  him,  and 
r^c  D  I  upoi^  what  terms.  Dazvfon  aiked  eight  guineas,  which 
441  Carnngtofi  refufed  to  give ;  but  offered  him  fix  pounds, 

Sec  alfoa  report  which  Datufon  rcfufcd  to  accept.     Upon  this  they  parted* 


Carrington  afked  him,  Wliethcr  he  would  take  the  wages 
lie  had  offered,  which  Daw/on  again  refufed.  But,  after 
fome  convcrfation,  Dazvfon  let  himfclf  to  Carrington^  as  a 

(<r)  See  the  report  of  the  cafe  of    No.   209,    and  antCi    page    369, 
^  A£n«s,  in  Btrr.  S»C.  page  67 1«    pi.  350. 
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lervint  in  hufbandry,  until  the  Aftchaelnufj  followin^t  *««  •• 
for  fev^n  pounds  wages :  and  Dawfon  entered  Carrtngton  s  SToiitTainr 
fervice  on  the  evening  of  that  day,  being  the  eleventh  of  '**  **»*. 
V^ober^  and  ftayed  in  his  fervice  until  the  tenth  of  O^o- 
icr  following,  being  Michaelmas^day  1772.  Ontliatday^ 
Carrtngton  not  having  finiihed  harveft,  aiked  Dawfon  to 
flay  and  help  him  up  witli  his  liarveft ;  and  though  he 
thought  himfelf  at  liberty  to  go,  Dawfon  did  flay  with 
faid  Carrtngton  tintil  the  next  day,  being  the  eleventh  of 
OSfober^  at  noon  ;  and  after  he  had  dined,  afked  faid  Car^* 
rington  for  his  wages  s  whereupon  CatTington  paid  him  thoT 
fafd  fum  of  feven  pounds,  and  Dawfon  quitted  his  fer* 
vice,  and  did  not  afk  or  receive  any  recompencc  for  his 
additional  fervice.  On  Sunday  the  8th  day  of  O^obtr 
1775,  Dawfm  was  in  compan/,  zxWighton^  with  one 
Robert  Sil/isj  who  was  tlien  employed  as  a  labourer  by 
Mr.  Rix^  a  ^rmer  at  Binham  in  Norfolk,  Siliis  informed 
DawfoHj  that  Mr.  ^/;r  wanted  a  careful  fervant,  and  be-« 
lieved  he  could  help  him  to  the  place.  The  pauper  told 
SilliSf  that  he  might  learn  his  cliarafter  of  a  perfon  pre-^  ^ 

ient  (one  WdBam  Cook) ;  and  Siliis^  after  making  inquiry 
of  Cook  concerning  his  charader,  told  Dawfon  that  if  he 
would  come  to  Binham  on  Micbaelmas^dayy  he  would  take 
care  that  he  fhould  have^  the  piace»  Dawfon^  according 
to  his  promife  then  made,  went  to  Binham  on  Aftchael^ 
flhas^dajy  being  tlie  tenth  of  OHober  1775,  and  enquired 
at  Sil/is*s  houfe,  whether  Mr.  Rix  was  at  home.  Siilis 
told  Dawfon^  that  Mr.  Rix  was  gone  to  Norwich^  but  had 
deiired  that  he  (Dawfon)  would  (lay  till  his  returii4 
Dawfon  accordingly  ftaid  at  a  public  houfe  at  Binham  that 
night,  and  went  to  fee  his  failier  at  JValJingham  'the  next 
day ;  and  returned  to  the  public  houle  at  Binham  tlxaC 
night.  On  the  eleventh  of  Ofiobcr  1775,  Mr.  Pigge  of 
IVaterden  fent  for  Dawfon  to  hire  him.  Dawfon  fenl 
word  to  Mr.  Piggfj  that  he  fhould  wait  for  Mr.*iJ/;r's 
place ;  but  that  if  Mr.  Rix  d,nd  he  did  not  agree,  he  would 
wait  on  Mr.  Piggf*  Mr.  Rix  retiTrned  home  in  the  eve- 
ning of  tlie  eleventh  of  O^oher^  and  on  the  next  morn- 
ing, upon  feeing  Dawfon^  faid  to  him,  "  So,  you  have  ftopt 
till  my  return  ! "  and  after  fome  convcrfation  about  wages 
{Dawfon  at  firft  aiking  nine  guineas)  he  hired  Dawfon 
until  the  Michaelmas  following  for  eight  guineas ;  and 
Dawfon  told  the  faid  Rix^  that  he  expefted  his  fervice 
would  expire  at  the  Michaelmas  then  next ;  whereupon  . 
Rix  faid,  **  With  all  my  heart,  fo  long  as  you  have  ftopt,  it 
makes  no  difference  ;  as  I  have  not  often  a  fervant  who 
ftays  with  me  fo  (hort  a  time  as  a  year.*'  Dawfon  flaf}'ed 
in  the  fervice  of  faid  Rix  at  Binham  \miil  Michaelmas  Taft, 

wbefi 
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Jttx  «.     when  he  married*    In  the  conrfe  of  tlie  examiiutiori; 

Sv»iBtToiiE  J)awfo}t  was  ajked)  whether  S'tllis  was  ufually  employed  td 

••■****""•  hire  ietvants  for  Mr.  -RAt;  td  which  jDiki^h  anfwered^ 

he  did  not  know  lie  was; — ^Davenport  fliewed  catife  irt 

fupport  of  tiicfe  orders,    and  infifted,  tliat  though  tliere 

tvas  a  converfation  on  tlie  tenth  between  th^  pauper  and 

his  mailer,  yet  as  it  was  riot  brought  to  any  point,  as  it 

did  not  produce  a  hiring,  and  as  tliere  was  not  at  that 

time  the  flighteft  reference  to  any  future  treaty,  the  agree- 

,      xncnt  entered  into  on  the  next  day,  the  elcrentli,  could 

not  pofiibly  be  conncftcd  with  it ;  and  confequently  tliat 

the   hirin(r    on  tlie  eleventh  till  Old  Micbaebnas^y^ 

tchich  was  on  the  tenth,  could  not  amount  to  a  hiring 

for  a  year:   that  the  law  did  not  allow  of  fuch  a  thing 

Im)  Seepoft  as  a  retrofpe£tive  hiring  (a)  :  that  as  refinements  upon 
lAion  tii.  thcfe  points  have  produced  infinity  of  queflions  and  dif- 
ficultics^  the  fafefl  way  is  to  adhere  Aridly  to  the  words 
of  the  aft  of  parliament :  that  the  only  inliailce  in  Which 
the  Court  have  departed  from  this  rule,  was  in  tlie  cafe  of 
(^)  Ante,  page  R^xv.  Inhabitants  of  Kavejiock  (t)  ;  whcre^  upon  aiimilar 
395^  pt«  367*  hiring,  the  Court  were  influenced  by  the  general  cuftom 
and  ufag6  of  the  country  at  a  public  ftatute  fair ;  and^ 
fi-om  a  conlideration  that  all  iervants  in  that  part  of  the 
country  mull  othcrwife  be  deprived  of  their  fettlcmentsv 
were  induced  {c)  to  decide^  that  it  feeraed  to  be  no  ilretch 

td 

{t)  It  Is  true,  that  nb  other  ground  '*  the  neiEt  Micliaetnun-dny,  that  daj 
of  the  judgmenr  appears  in  Bur.  S.C  *'  Hiould   be  hddcn  exdnfive  or  iA« 
p.  719.  i  but  it  was  certainly  argned,  **  clufive  f  The  cuilom  is  only  ma* 
and  the  Court  alfo  went,  upon  the  *'  terial  to  c:!cplain  the  terms  of  a 
ground  of  the  hiring  having  been  till  <'  contrail,  when  amhiguoa:i/*  This 
Michaelmas  ;   which  they  held  to  in-  lad  cited  authority  has  lully  fettled^ 
dude  that  day.     it  is  (o  fUted  by  that  a  hiring  can  in  no  cafe  be  retro- 
Mr.  Bott  in  hii  report  of  t^4s  cafe,  fpethve;  am)  that  the  fuppofed  ez^ 
ante,  p.  395. pi.  367.  **  Lord  Mans-  coption  to  the  untverfality  of  this 
**  FIELD.     The  word  iili  may  or  maxim  arofe  from  a  partial  view  o£ 
*'  may  not  be  exdufive,  according  to  the  grounds  of  the  judgment  of  the 
''  the  fubje^  matter.     How    fhaJl  Court  tn  the  cafe  of  Rex  o.  the  Ii^ 
**  we  construe  it  here  ?  The  cuflom  habitants  of  Kavellock ;  that  the  trM 
*'  is   very    material    to  explain   it.  ground  of  that  decifion  was,,  that  the 
•*  AsTOH,  Jujuce,      How  has  tltis  terms  of  the  hiring  imported  a  eon- 
**  word  been  underOood  \  Willes,  traA  for  that  day  on  which  the  year 
**  7*/^*^^*     '^^^  cuQom  in  fuch  a  e^^reU  t    that  that  deeifion  derives 
*'  doubtful   cafe   as   this   mufl    be  alfo  a  further  fupport  from  the  groan^ 
*^  called  in  aid.^*     And  in  Rex  v»  the  of  tt)e  prefcnt  cafe,  whieh  upon  the 
Inhabitants  of  Harwood,  Tr.  zo.  G.  principle  thattherecan  be  no  fraAioa 
3.  1780.  poft.  BuM.FK,7v//ic#,  ex-  of  a  day,  cftablifhe5#  that  a  hirings 
prefsly  fays  :  "  The  qusltion  in  Rex  from  any  part  of  the  fceond  day  of 
**  V,  the  Inhabitants  of  NaveAock  one  year  to  the  firft  day  of  the  oexc^ 
''  was.  Whether,  on  a  hiring  from  by  analogy  to  the  role  of  hw  in  other 
**  the  day  after  Michadmas  day  till  cafes,  gives  a  fettlerocnt.    BMr^wher* 
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to  confidcr  this  as  a  hiring  from  Mkhaelmas  to  MlchceU      R«itr. 
mas:  but  that  here,  where  the  tranfaftion  between  the  SvoEmTOK^ 
parties  was  private  and  at  home,  where  no  cuftom  Was  ^^^ 
liatcd,  and  of  courfc  no  body  or  number  of  per fons  could 
yc   affefted,    the  individual  ought  to   take  the  confe- 
juences.  of  his  own  ignorance  or  overiight,  rather  thah 
I  maxim,  adopted  for  the  purpofe  of  preventing  litigation, 
iiid   now  cftablifhed,   Ihould  be  overturned.  —  Lord 
Mansfield   {without  hearing  the  other  fide).     To   he 
furc  tlicre  muft  be  a  hiring  for  a  year ;  and  this  is  one. 
rhoiigh  he  were  hired  on  the  afternoon  of  the  eleventh, 
yet  we  (hall  fay,  that  he  was  hired  at  twelve  o*clock  at 
night  on  the  tenth:    for  it  is  fettled,  that  the  law  will 
not  allo\V  a  fraftion  of  a  day.  .  He  fetvcd  till  the  tenth  ; 
that  is,  a  year.     If  a  man  is  born  on  the  tenth,  he  is  of 
iage  on  the  ninth. — Aston  and  Willes,  Jyfticcsy  con- 
curring— AsHHiTRsT,  Juflicc^  was  abfcnt— Rule  abfo- 
lute,  and  both  orders  quafhed. 

370i  Rc^  v»  llarwood^  Tr truly  Tefffiy   20.  Geo.  3.  Caldi  A  hiring  tr  a 
100.— The  cafe  ftatc3,  That  tiie  pauper  Jojeph  Brown  **3«"^«  fa»r  h«'' 
in  the  year   1774,   being  then   a  fingle  man,  and  an  1^"' i'"'-^' *^^*'' 

.,,»'  '/  -in  J  rr  »  Martinmas  to 

mhabitant,  as  a  lervant  in  hulbandry,  at  Jtiarwoody  want-  fcrvctui  the 
ing  again  to  hire  himfelf  as   a  fervant  in   hufbandry,  Martinmas  fol. 
oirer^  himfelf  at  the  Statutes  Ptilr  at  Harwood  afore-  '^o^'m^  •«  not 
faid,  where  there  is  a  cuftom  for  fcrvants  to  hire  at  the  *  '"'"'"sj°'^  a 
Statutes-day,  on  the  laft  Monday  in  O^fol^cr:    but  not  Sf hi?S 
meeting  with  a  matter  there,  he  went  to  the  market- town  according  to  * 
of  Otiev  (about  eight  miles  diftaht  from  Harwood ),  wheriS  'li*?  "//c«  of  th 
there  it  a  different  cuftom  for  fcrvants  to  hire  by  tlie  ^'''"'7»  *^ ^*'"- 
vear,  at  two  different  Statutes ;  one  held  on  tlie  Friday  ^^''^^r"'''^ 
tefore  Old  Martinmas-day,  the  other  on  the  Fiiday  next  s.  c.  Dougl. 
Q,(t€r  Old  Afartinmas^day  :    at  which  latter  Statutes  Fair  ^^9' 
they  always  hire  till  the  Old  Martinmas-day  following,  See  poft.  Scurtr 
which  by  the  cuftom  is  confidered  as  a  hiring  fota  year :  ^^^y^s^*^ 
that  Old  Martinmas -day  m  the  year   1774  was  on  thepaj^^^^pl^ 
^tufday  :  that  on  the  Friday  following,  being  the  fecond  375. 
Statutes  Fair  above-mentioned,  the  pauper  hired  with 
ffllliam  Pike,  to  fcrve  his  mother ,  yfnn Firth,  in  Harwood, 
aW'rh.t  Old  Martimnas-day  following;   and  that  he  did 
ferve  her  in  Harwood  till  the  Old  Murtmmas-day  follow- 
ing.—^Dunning  faid,  as  tliere  could  be  no  doubt  but 

fuch  a  numhcr  of  Hays  intervene,  as  fuch  term*  as  will  warrant  a  con- 
in  the  cafe  of  Rex  v.  die  Inhahitadts  (Iru^ion  of  intent  between  the  par- 
of  Harwood,  as  to  prevent  the  prin-  tics  are  wanting,  in  fuch  c<fe  no 
cipj9  of  there  being  no  fra^ion  of  a  cuflom  of  tbe  country  (hall  avail  to  « 
4ay,  by  analogy  to  the  rule  of  Uw  In  controul  the  law  and  togive  a  retro- 
•chvr  cafes,  from  appi)  ing \  orwher;3.  fpe£l. — AV/  by  Mr.  Cm  dccott.                • 

Vgt.  II.  Vi  that. 
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R^T  V.       that,  if   the   pauper   had  been   hired  under  the  otficf 
Haewood.     cullom  of  this  place,  he  mull  have  gained  a  icttlcmcntt 
it  would  be  ab!  jid  and  unjuft,  the  principle  not  be- 
ing new,  and  tliC  cafe  equally  loud  fide^  to   fiiy  that 
he  had  not  gained  one  here  and  under  this:    that  if 
fettlcmcnts  were  to  be  favoured,  and  the   fpirit  of  a 
contract  affefting  that  very  right,    made  bj  a  nume- 
rous clafs  of  poor  people  afting  without  advice,  had 
been   under  other  circumftanccs  permitted   to  prevail 
again  ft  the  A7/fr  of  the  law,  there  could  be  no  reafoa 
that  it  Ihould  not  in  the  prefent  cafe:  that  from  the  day 
next    after   Michaelmas  day  till    Michaelmas-day^^  which 
(«)  BuiT.S.  C.  vvas  the  cafe  of  Rex  v.  the  Inhabitants  of  NaveJlock{a)j 
719.  neither  in  terms  or  in  ftrift  legal  conftrudion  comprifcd 

-£nte,p»ge395,  tlic  period  of  a  year,  intire  and  complete;  and  that  this 
pi.  367-  c.ife  was  equally  proteftcd  by  the  cuftom  of  thfe  country : 

{b)  Burr.  S.  C.  that,  in  the  cafe  of  Rex  i\  the  luhnbhants  of  New/iead{b)f 
CC)0.  a  iiiring  from  IFhitfuntldv  to  PP^hit/untidch?A  been  holden 

Amc,  page  393.  fu/iicient ;  and  that  duration  for  365  days  is   not  the 
pi.  365-  criterion  of  a  good  hiring. —  Fearnley,  in  fupport  of 

(c)  3.  W.&M.  the  rule  to  quafh  thefe  orders,  infifted,  that  the  a&  (r) 
c.  11.  f.  7.        required  a  hiring  for  en  entire  year :  that  with  refpcfl 

to  hirings  the  Court  was  always  ftricl;  and  that  in  tlic 
conltruftion  of  this  aft  the  cafes  were  uniform  in  ruling, 
that  a  retainer  for  a  period,  upon  the  face  of  tJie  contraft 
lefs  than  a  year,  would  not  give  a  fcrvant  his  fettlement: 
tliat  the  authorities  to  this  point  were,  Frcncktm  z\  Pef» 

(d)  Ante,  pagc^Vr  Hjrrozv  (d),  Coombe  and  TFe/liu'codhjy  [c)^  Rex  v,  the 
3«y.  pl.  3S2.  inhabitants  of  ir^fJiuril  {f),  Rcx  w  the  Ifihr.bJ.nts  :f 
(«}  Srr.  143.  South  C.r/jt-y  {gj,  r.iiJ  Rex  v,  the  Inhubitcmts ofNcivton  {h): 
Po'>.  paic  405.  that  t])c  cr.fe  of  Kc:z-:flcck  w:u:  by  no  means  an  authority 
P^-  S73-  to  liie  contrary  ;  for,  upon  the  principle  that  there  can 
(/■)  Port,  pigc  ui'  no  fiaclion  of  z.  day  (/),  tlie  Coiirt  were  then  of  opi- 
4''-4-  P'-  37-1-  jiron,  rliat  undti  the  terms  of  the  hiring  ihc  lall  day  was 
(^)  Sec  a  Mss.  ir.cIuJed  :  that  .tj  to  Rcx  z\  Neiiftcjd^  fuch  hirings  may 
icpoitoJthis     prove  more  or  hf^  than  a  year  ;    but  thaC  it  did  not,  as 


pi.  363.  Jyezutony  IS  full  n\  pcnu  even  a?^aniil  any  cullom  lor  Icls 


to 

Berncr,  K.  17.  aiiothcr;  the  precile  duration  therefore  of  the  feivicc 
G.  3.  J777.      might  probably  have  not  been  in  the  knowledge  of  cithct 
prrlig.^'       party  at  the  time  of  the  contract;    and  it  might  have 
and  an-f*  ppijc  ^xcecded  a  year,     la  Rex  z-,  Klaucftock^  the  hiring  being 

y)%,  pi.  3V>.  TIL^ 
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TILL  Michadmast  the  law, 'which  makes  no  fraftion  of  a  R«x  v. 
day,  included  that  day,  by  which  the  year  was  completed ;  Ha»woop. 
and  the  general  doftrine  laid  down  f>y  Mr.  Fearnley 
was  there  recognized  by  the  Court. — Ashhurst,  ^i^/rr^ 
It.appears  very  extraordinary  to  me>  that  an  idea  could 
be  entertained,  that  a  cuftom,  no  older  than  King  Wil- 
liam, could  controul  an  aft  of  parliament.  The  cafe  of 
'Naveftock  goes  as  far  as  it  ought,  and  I  fliould  not  chufe 
to  go  further. — Buller,  Jujiice.  There  is  no  cafe  in 
which  a  hiring  which  muft  ncceflarily  be  lefs  than  a 
year,  has  been  adjudged  to  give  a  fettlement ;  and  it 
would  be  dangerous  to  make  a  new  precedent  of  that 
fort.  The  queftion  in  Rex  v.  Navcftock  was.  Whether, 
on  a  hiring  from  the  day  after  Aftchaelmas-day  till 
Afichaelmas'dayy  that  day  (hould  be  hoiden  inclufive  or 
cxclufive  ?  A  cuftom  is  only  material  to  explain  the  terms 
ofacontraft,  when  ambiguous.     In  that  cafe  therefore  ' 

it  was  allowed  to  have  its  weight;  but  all  tlie  cafes  agree, 
that  there  muft  be  a  hiring  tor  a  year.  —  The  orders, 
removing  tiie  pauper  from  Leeds  to  Harwood^  were 
quaftied. 

371.  Rex  V.  Skiplam^  Mich.  Term^  27.  Geo.  3.  I.  7>r»f  a  hiring  tn<§ 
Rep.  490.— The  cafe  ftatcs,  ThsLi  Pf^Iiiam  ffare^  the  huf- fervicc  from  iht 
band  of  the  pauper,  at  Q Id  Martinmas  1777,  being  then ^*/ "/•"' ^'-^ 
unmarried,  hired  hirafelf  for  a  year  to  one  J.  Richardfon  ^^^oiJ^^arS^ 
of  Skiplam^  and  aftually  ferved  the  faid  J.  Richardfon  for  ^tmls-day  foU  *' 
a  year  at  Skiplamy  purfuant  to  fuch  hiring :  that  the  faid  lowing,  is  a 
fVilliam  JVore  QW  the  next  day  after  Old  AfartinmaS'dayy^^nriz(or»yur. 
toufit^  on  the  23d  of  November  1778,  being  then  alfo  un- 
married, hired  himfclf  to  one  Richard  Barker  of  Nawton^ 
to  ferve  him  from  thenceforth  UNt/l  the  Old  A^artinmas^ 
day  following ;    and  that  he  did  accordingly  enter  into 
the  fervice  of  the  faid  R.  Barker  a  few  days  after  fuch 
hiring,  and  continued  to  ferve  him  in  Nawton  aforefaid, 
purfuant  thereto,  until  the  Old  Martinmas-day  following, 
on  which  day  about  twelve  o'clock  at  noon  he  received 
his  full  wages,  and  left  his  matter's  houfc  in  the  evening 
of  the  fame  day. — Fearnley  fupported  the  order  of 
fcffions  confirming  the  order  of  two  juftices  for  the  re-* 
moval    of    the    pauper    from   Bcadlam    to   Skip/am.-^ 
CHAMBRE,toquanitlieorder,citcdi?^Arv.  Navejtock{a)y  (tf)Burr.S.C. 
^ni3iRexv,SyderjtonecumBermer{b). — As\l\i\3KsT^Juftice.  719.  ante,  ' 
It  is  much  to  be  lamented  that  there  is  fo  mucJi  confufion  p^gc  395- 
in  fettlement  cafes  ;  therefore  whatever  the  latcft  detcrmi-  P**  "^^f' 
nations  may  be,  they  ought  to  be  adhered  to.     Now  the  laft  (*)  Ante,  page 
cafe,  namely,  that  of -^^4:  v.  Syderftone  cum  Bermer,  fccms  to  3f8.  pi.  369* 
corrcfpond  with  the  prcfcnt  in  every  point.    Before  that, 

D  d  2  a  dif- 
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Rf.x  V,  a  diftinftion  had  been  made,  as  where  the  hiring  zni 
SiLiri.AM.  lervicc  had  becMi  exprcfsly  found  to  be  for  a  ye^r,  ac- 
cording to  the  cuftom  of  the  country.  Jiut  in  the  laft 
cafe  no  fuch  dilliiiftion  was  taken  :  fo  here  there  is  no 
cuftom  ftatcd  ;  and  **  until"  mufi  be  taken  tohe inciufive. 
Therefore  there  was  a  hiring  and  fervice  for  a  year  ;  for 
tlie  pauper's  hufband  entered  into  the  fervice  the  firft  day 
of  one  year,  and  fcrved  till  tlie  firft  inftant  of  tlie  next, — 
BuLLER,  Jii/iicc,  The  only  queftion  is,  Whether 
Martinmas'-day  is  to  be  taken  Inclufive  or  exclujivef 
The  pauper's  hu(band  was  hired  the  day  after  Martlnmai^ 
ifey,  to  fcrve  ////the  Martinmas-day  following.  From  the 
moment  of  the  hiring  he  became  the  fervantof  his  niafter, 
and  continued  in  the  fervice //// 44/VA/?f/w^j-£/«j.  Then 
docs  the  word  ////  include  the  day  ?  Tbc  former  cafes 
have  decided  that  it  docs.  And  if  it  only  included  a  part 
of  die  day,  as  there  is  no  fraction  of  a  day,  the  fervice 
\yould  be  complete.— Rule  ablblutc,  for  qualhing  both 
the  orders. 

^^tah^m  37^'  ^^^  ^'  Achlcy,  Eajler  Term,  29.  Geo,  3.  3.  Term 
ttl]/m!!^tmiht  ^^P*  250-— The  pauper,  being  unmarried,  on  Saturday, 
Micbadmat  13th  Oiloher  1787,  bcingthree  davs  after  Old  Mlchacnnas- 
foUenimg  in  day.,  which  happened  on  a  Widnejday,  was  hired  to 
^^P-)^^  T.  Clarke,  of  Ackhy,  in  the  county  of  Oxfoi  d,  to  ferve 
*1^  .!L]T,W.    him  until  the  next  AfichacJmas.     He  accordindv  went 

a  vsrvice  till  the  .  r     1     i-      •  1  •         1     1        •        •!•    «/ 

day  after  Afi.    ^^1^0  luch   Icrvice,  and  contnuied  tliereni  till  Saturday 

thdelmai  d^ty,  the  iith  of  Ofiohcr  1788,  being  tlie  day  after  Old 
making  365  Afichaelmaa-duyy  which  (it  being  Leap-year)  happened  on 
^^^n'Trrr.  ^ -^^'^'^'V?  ^"^  was  paid  his  wages  and  went  awav.  As 
rtiau  *  forthis  ^^is  was  a  fervice  of  365  days,  the  court  of  Icflions 
iinotaZwWn^  thought  it  gained  him  a  fcttlement  in  Ashley,  and 
/•r  •y%ar.         conhrmcd  the  order  of  removal,  by  wl»ich  \v:.  and  his  wife 

were  removed  from    Blccjicr  Mtrk.t    lini  to   AcLlcw 

WooDESON,  in  fupport  ofthccrdLr  cf  fc-liions,  co:i- 
tended  that,  as  the  terms  of  ilie  coiitiad  itlc-lf  were 
ambiguous,  fince  tiie  hiring  until  the  next  Afid\'ic'ma% 
mean-t  till  that  time  of  the  ytar,  it  nn^j^ht  be  explained 
by  thefubfequent  adts  of  the  parties  ;  then,  as  the  panpcr 
continued  in  fervice  for  365  days,  it  was  fiifficient  to 
give  him  a  fettJement.  fiut  even  if  the  contrail  were 
confined  to  Mkhacbnas-duy ,  as  the  word  '*  untlT^ 
has  been  held  to  be  inclufive  of  the  day,  he  then  was  hired 
for  and  ferved  a  legal  year,  which  confifts  of  thirteen 
Ztt/2m- mouths,  or  fifty-t\No  wetks. — But  the  Court 
were  clearly  of  opinion,  that  here  was  no  hiring  for  a  year. 
It  is  ftated,  that  the  pauper,  three  days  after  ATuhaclmas^ 
contrafted  to   ferve    till   tlic  Michaelmas    following  ; 

this 


ACKLET. 
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this  was  therefore  a  hiring  for  two  days  fliort  of  a  year,  l^'^  *• 
And  tliough  this  Court  has  been  extremely  indulgent  in  ' 
determining  that  fcrvices  which  have  been  in  point  of 
faA  \q($.  than  a  year  Ihall  be  fuflicicnt  to  confer  a  fettlc- 
nient,  as  where  the  pauper  has  been  abfent  with  leave, 
&c.  yet  they  hayc  been  always  ftrict  in  regard  to  tlie 
pontraft  of  hiring, — Order  of  fcflions  reverted. 


VII.  Of  retrofpcSiive  hiring* 

373'  Coombe  v.   Weflvjoodheyy  Hilary  Terniy  5.  Geo.    I.  A  retrnfpt^iv$. 
Strange^  1 43. — In  1715  A//V/;tf<r/mai-^tfy  happened  to  be  of  ^''^'«^»  « 
a  ihurfday.     A  man  was  hired  upon  the  Saturday  follow-  "^^^^j^'^'''  ■ 
in^,  to  fervc  from  the  faidThurpay  after  Michaelmas-day  to  "^rhurfday^  and 
Michaelmas  following.     All    this    was    fta*€d    for    the  upon  the ^a/w 
opinion   of  the  Court.     And   the  firft   quellion  was,  ^y  following 
Whether  there    was    a  complete   hiring    for   a    year  ?  X^J^X^Lf. 
forif  the  wordyi/V/  be  rejefted,  then  there  wants  a  week  ;  ,hefaid  rburC^ 
but  if  you  keep  it  in  and  refer  it  to  Adichaclmas-day^  day  T^itcv  Ml^ 
then  by  rejecting  the  words  after  Michaebnas-day  it  will  ebatlmas  Jay 
^and   as  a  hiring  from  one  Michaelmas  to  another. — 10  Michatimas 
And  EvRE,  JuM,  thought  it  might  well  be  fo-l;^:^^ 
Sed  civteri  co^ttra^  for  it  would  be  to  make  it  nontenie,  in  hiring, 
contrafting  to  fcrv6  for  a  time  paft  j  whereas  if  the  word  caW.  loi, 
Jiiid  be  reje£ted>  the  reft  is  natural  enough. — The  other  .  , 

queftion  was,  Whether  (admitting  the  hiring  to  be 
complete)  there  w^as  any  fervice  for  a  year  in  pur- 
fuance  of  it  as  the  ftatute  requires,  the  contrail  being 
tadidt  upon  the  Saturday  P — And  Eyre,  Ju/iice^  faid,  it 
might  be  intended  he  was  thofe  two  days  upon  trial, 
and  fo  the  fervice  would  be  fufficient. — But  the  reft 
held,  that  fuch  a  fervice  would  iignify  nothing,  for  it  is 
not  in  purfuance  of  any  hiring;  there  muft  iirft  be  ^i\ 
hiring,  and  then  a  fervice,  and  not  vice  verfd  a  ferviccj 
aind  then  a  hiring. 

374,  Rex  V,  ff'ejlwrll^  Trinity  Term^  ^^  Geo,  2.     I.  Bar.  ^  jij^jp^  f^^^ 
^i  ^'  354- — -^-  ^"^'^^  hired  to  live  with  B,  from  fix  weeks  yearpropofcd  ' 
after  Michaelmas  to  the  .'l^/VAt?^'/^^  J  following  ;  and  before  by  tSefcrvant 
his  time  was  out  he  offered  to  live  with  B.  for  another  ^^  Mubatimat. 
year  from  that  Alichaclmas-dny,  if  he.  would   give  him  j^^^'  "^  "J^^,^^ 
four  pounds  a  year.     Tl.at  propofal  not  being  agreed  to  maflfcr  till  thno 
he   went   away   on    Michaelmas-day,     Thrco    days    after  days  afier,  U  a 
the  mailer  agreed  to  give  hiiii  the  money,  and  then  J.  ''^":<»^/>«*wi 

D  d  3  immediately  ^''"^^ 
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Rex  •.  immediately  entered  upon  the  fccond  fervice,  and  lived 
\Vestw*ll.  with  B,  liil  liic  J//.v.W//7xY/5  after. — The  Sessions,  upon 
an  appeal  from  an  order  of  two  julliccs,  adjudged  yf. 
to  have  got  a  good  fettiemcnt  by  this  ferVicc'. — But  the 
Court,  on  a  rule  being  granted,  made  it  abfolute  for 
qualhing  the  or  Jcr. 

A  retrofptTive  375*  ^^'^'^-^  Cmievv.  CGuIffioum,  Eojler  Term,  5.  Geo.^. 
hiring,  thoueh  Editor's  AiSS. — ^Two  julticcs  remove  Nicholas  Reynolds 
acccrding  to  ih?  from  South  Ccrncy  to  Coultjbourn^  both  in  the  county  of 
courfc  and  cuf- G/^j^^w/^y, — The  fcffions,  on  appeal,  quafh  the  order, 
torn  of  the         ^  ^^^g  ^j^g  following  cafe:— In  the  parifli  of  AV/i& 

country, will        t        j      •         1  °    r   ^7         o  ^ 

rot  gain  a  fci-  Lcachy  in  the  county  of  Glouccjter^  two  mopps,  or 
tiemcnt.  meetings,  are  held  in  every  year  for  the  fole  purpofe  of 

s.  c.  I.  seff.     hiring  fervants. .  The  firfl  mopp  is  held  on  the  IVednefdaj 
Cafes,  No.  156.  preceding  Michaelmas  -  day  ^  and  the  other  is  held  on  the 
yf'edfiefday  after  Michaclmas-day^     The  pauper,  Nicholas 
Reynolds^  was  leg:illy  fettled  in  the  parifh  of  South  Cerney  ; 
but  after  he  had  gained  fuch  fettlement,  and  about  fix 
years  before  the  prefent  order  of  removal  was  made, 
he  went  into  tl,e  parifti  of  North  Leach^  to  tlie  mopp> 
or  meeting  held  as  aforefaid  on  the  Wcdncfday  next  after 
Michaelmas- day ^  which  faid  Wednefday  in  that  year  happen- 
ed on  the  fifth  day  oiOtlohcr^  when  and  where  he  was  hired 
by  one  Robert  fViliiarns^    for  his  mother  Joan  TVilUams^ 
of  Ccnhjhourny  to  ferve  her  until  the  Michaelmas- day  then 
next  enfuing.     On  the  Michaelmas- day  next  cnfaing  the 
dav  en  which  he  was  thns  hired,  he  defired  to  be  dif- 
cliaigcd,   and   Tvlrs.  V/iUiams  accordingly  paid   him    his 
wages  I.S  for  the  v.holij  year,  and  he  quitted  her  fervice.— 
Mr.  Stevens  obiaincd  a  rule  to  (hew  caufc,   why  the 
order  of  fcflions  flioiild  not  be  quaflied  ;  for  that    the 
hiring  being  for  a  year,  according   to  the  cujiom  of  the 
country^  it  ought  to  be  taken  under  thecuftom  as  a  good 
hiring  for  a  yer.r. — Page   and   Probyn,  Jrf/Iicesy  the 
other   Jiulgc^s   being   abfcnt,  were    clearly   of  opinion, 
that  cvrn  if  this  mode  of  hiring  had  appeared  upon  the 
face  of  tlic  order  to  be  according  to  the  cullom  of  the 
place,   yet  that   it  v. as  impoflibie   to    permit  any    fucli 
cuftom   to   prevail,    when  contrary  to   the   direft    and 
cxprefs   words   of  an   aft   of  parliament.     The  ftatutc 
3.  //'///.  tsf  Mci}y,c,  II.  f.  6.  requires  a  hiring  for  a  year  ; 
t)ut  in  this  cafe  there  was  not  a  hiring  for  a  year  ;  and 
whatever  inclinatic>n  the  Court  might  feel  to  fupport  a 
good  cufioni,  it  was  impoflible  to  do  it,  either  upon  the 
fads  ftatcd  in  this  order,  or  againll;  the  direftions  of  the 
ilatutc. 

376.  Rc.\' 
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376.  Rex  V.  Ilam^Afich.  Tnm^  25.  Qco.  2.  Burr,  S.  C,  A  r.-hoffKaivt 
7p±. — Rowe  Port,  of  the  parifh  ot  Ham,    Efn,   hearin2[^'"'''^»  **? 
that  the  pauper  was  a  hkcly  boy  to  ierve  him  as  "^8^^,^^^^      ' 
poftilion,  lent  to  the  pauper's  father,  to  hr.\'e  the  pauper  j: kins,  and  after 
upon   liking.     After  the  pauper  had    ferved    Mr.  /^^r;  ci^ht  weeks  wa* 
eight  Ww-cks  on  hking,  Mr,  Port  hired  him  for  a  year,  to  ^»"''«^^  *^"  w^* 
commence  from  the  hcn^innino:  of  the  faid  cieht' weeks.  **"'*^  ^°'^*y*^» 
He  lerved  Mr.  Porty  in  the  laid  parifli  or  //  im^  including  ^^^^  j^e  begin- 
the  faid  eight  weeks,  a  year  and  ten  days,  and  no  longer. —  ning  of  the  faid 
A  motion  was  made  by  Mr.  Gilbert  to  qualh  thefe  cig'n  Nvetks, 
orders;  for  that  this  rctrofpeftive  hiring  is  no  hirinj^**^'**'*^®^**'^^ 
for  a  year,  within  3.  &  4.  fyilU  Isf  Mar,  c.  1 1.     it  ought  dfy7jn"ludh!g 
to  have  commenced   from   the  time  of  the  hiring. —  the  cig lit  weeks. 
Rule  to  (hew  caufc. — Upon  fhewing  ca'i^fc  the  following «»  not  fufficient 
cafes  were  cited  ;  Rex  v^  Inhabitants  of  Aynhoe  (a),  where  ^^  K^Jn  a  fciUc- 
it  was  fettled,  that  a  hiring  for  a  year  and  a  fervice  for  a  ^^"^ 
year  acquire  a  fcttlement,  although  the  hiring  and  the  («)  «.  ^* 
lervice  are  not  under  the  fame  contraft.     In  the  cafe  j^^y"™:  '5.'»- 
between  the   parifhes  of  Lidney  and  5//-(;//^^  (^),  the  lirft    °     «  •«• 


year's  fervice  was  perfori 
In  the  cafe  between  the  parifhes  of  New  JV^indfor  and 
Chepping  IVycombc  (r),  it  was  uncertain  till  the  end  of  the  ^^^  p^f^,  p;,g, 
year,  whether  the  hiring  would  be  for  a  year;  yet  hap-4.12.pl.  3S1. 
pening  fo  in  event,  it  was  holden  good.     The  maid  w^s 
hired  to  go  into  Colonel  Meyrick\  fervice  a  month  upon 
liking,  at  5I.  a-year  wages ;  but  was  to  go  away  on  a 
month's  wages  or  warning  on  either  fide.    In  the  cafe 
between  IVandfworth  and  Putney  (^),  a  general  hiring  and  /jj  Ante,  page 
a  conditional   hiring  performed  were  both  allowed  to  be  335.pl.  331. 
good  to  acquire  a  fcttlement  {e).     From  which  cafes  it  /  ^  vidc  the 
was  argued,  rhat  this  was  good,  as  a  general  hiring  for  a  note  upon  ihlj 
year  ;  and  alfo  as  a  conditional  hiring,  completed  by  the  cafe  of  Rex  v.' 
event.     And   here  was   plainly   a   fervice   for    a  year ;  ^"''^^***"^® '^^ 
and  there  is  no  pretence  of  any  fraud.  —  The  counfcl    "*^^y»^"^^» 
for  quafliing  the  orders  cited   ^ex  v,  the  Inhabitants  of     "^    ' 
South   Cerncy  {f\  where    the    pauper    was  hired    at    a  (y)Sce:iMSS, 
ftatute-fair  the  IVedncfdayvSx^x  Michaelmas  to  Michaelmas  report  of  this 
following,  and  the  Court  would  not  depart  from  the  aft,  ^^'®»  •"^^»  P'^S® 
but  held  it  to  gain  no  fettlement,  though  the  cuftora  of  **'^^'  P^*37S« 
the  country  was  f(».     The  cafe  between  tiie  parifhos  of 
IVinford   (^)  aid  Cbczv    Alagna   [h)   proves  that  fervice  ^i)  Vide  Burr, 
alone   will  not   do,  unlcfs  the  hiring  he  as  a  foivant.  '-^  No  ^S 
Indeed,  if  there  be  fuch  a  hirinr,  the  hirin:;  and  feivice  ^^^  **  \?,  ^'  * 

'  t»»  o  tanig  ot  Wi.!  ^^ 

ton,  ante,  page  y.-j,  pi,  326. — {h)  Mich.  2i.  Ceo.  !•    Aaie.  pi;re  263.  pU  a?;* 

D  d  4  fliall 
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Rex  v.  fhall  be  coupled  together  ;  as  in  the  cafe  of  ^jKhoe{a]^ 
iLAM.  YnEafter^  5.  Geo.  2.  between  the  parilhes  of  fFifiu'ooJbey 
{m)  1,  Lord,  ani  Coombc  (b),  a  hiring  from  tlic  ftatutc,  which  was  only 
Kaym.  151U  two  days  after  il//VA^Ww^f,  to  the  next  Michaelmas^  was 
(*)  Vide  Cafci  holdcn  not  good.  So  that  this  retrofpcft  will  not  do. 
of  Sttilcment,  Indeed,  jf  there  had  been  a  general  contraft  for  a  year 
No'  W'  ao.  ^^^^^^  ^^^  fi^ft  came,  it  had  been  otherwife.  But  here  he 
Fol'cy.p-sc  150.  only  came  to  fee  if  \\c  Jhoidd  like  and  he  liked.  So 
Anic,  pagc405.  that  hc  was  not  a  conditional  fcr\'ant  at  the  firft  :  there 
P*'  373-  was  no  contraft  at  all.     To  thefe  c?Scs  it  was  replied  by 

the   counfel  who  endcavoiTrcJ   to   fupport  the  orders, 

(t)  Ante  page  ^^^^   ^"'Y    ^^^   ^^^  ^^*^^  of  ll  cjhvoodhey  and  CoomU  {c) 

40       '  was  applicable  to  the  pre  lent :  but  in  tha|,  the.aftual 

fervicedid  not  commence  till  three  days  after  Alichaelmas: 

whereas  herp,  the  aftyal  fervice  was  concomitant  with  the 

hiring. — The  Court  had  forae  doubt  about  the  validity 

of  this  hiring  ;  and  therefore  ordered  it  to  ftand  for 

further  argument  by  one  fingle  counfel  on  each  fide : 

and  in  the  mean  time,  tiiey  faid,  they  would  themfelvcs 

look  into  the  cafes  which  had  been  cited. — After  it  had 

now  been  accordingly  ngain  argued,  by  Sir,  Rjchard 

J^LOYD,  in  fupport  of  the  orders,  and  Mr.  HfiNX-fiY, 

ar/iinft  them,  the  Court  held  this  cafe  to  differ  from  all 

the  former  cafes.     The  fole  queftion  is.  Whether  here 

be  a  hiring  for  a  year  ?  It  is  agreed,  that  there  muft  be  a 

hiring  for  a  year,  and  a  fervice  fof  a  year,  to  gain  jt 

fcttlement,   and  that  a  retrofpeft  will  not  do  ;    which 

latter  is  the  cafe  here :  for  the  lad  came  upon  liking ; 

and  at  that  time  there  is  nothing  ftated  of  a  hiring,  nor 

til!  eight  weeks  after,  during  which  eight  weeks  both 

parties  were  at  liberty. — Mr.  Justice  Foster  thought 

the  cafes  of  Lulncy  and  Stroudc  [d),  and  Chepping  lP\'comk 

carried  the  matter  as  far  as 
c   new  queftions.   he   ftould 
but  both  thefe  were  hirings 
for  a  year,  previous  to  the  fervice  ;  and  thp  conditions 
were  performed.     He  obforved  alfo,  that  the  fafeft  wa^ 
is  to  adhere  drift ly  to  the  words  of  the  aft  of  parliamei^t; 
for  refinements  upon  thefe  queflions-have  produced   ^^ 
infinity  of  doubts  and  difticulties. — The  Court  h^^^ 
this  to  be  no  fcitlcment — Therefore,  per  Cur.  the  r^^ 
pull  be  ipadc  ubfoliitc  for  quaOiing  tlie  orders. 


377.  -/&'•'• 
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^^77.     Rex    V.    HoddcfJon^    Eaftcr   Term,    17.  Geo.   3.  A retrefffe^he 
CJld.  2Q.— -The  pauper,  five  days  after  Michadm<i5'duyy  ^"/"i^  "nnqt 
went  to  Hoddejdon.lo  enquire  alter  a  place  at  Mr.  l-cars  s,  ^^^^ .  ^^,.^ 
but  was  told  by  his  filler,  that  (he  nejicved  Ihc  Ihould  p«rfon  cannot 
not  keep  a   maid  at   all.      'J'he  pauper    on  this    went  f/rvc  rmmadajf 
back   to    Che/huitt\    but  the  carrier  called  on  her  the  ^'\aM*  patf=<«. 
djiy  following,  and  told  her,  that  fhe  might  come  if 
Mr.  Fears  and  flie  could  agree.     She  then  went  back, 
and  ftaycd  about  three  weeks  or  a  month  upon  liking, 
without  any    terms  being  talked  of ;    when ,  her  aunt 
came,  and  let  her  for  a  whole  year,  at  the  wages  of  foqr 
pounds,  to  commence  from  the  day  Ihe  firft  camfc  to  the 
fervicc.     The  pauper  ftayed  till  the"  day  after  J^f/j^jf/w^zj- 
day  following,  when  her  miftrefs  paid   her  the  whole 
year's  wages  ;    and  flie  then  quitted  the  fervice  with  her 
own  and  her  niaftcr's  confent,  and  went  back  to  Chejhvni. 
On  her  examination  fhe  declared,  that  till  her  aunt  came 
to  let  her,  no  agreement  of  any  fort  was  made,  and  Ihe 
thought  herfelf  at  liberty  to  go  to  any  otlicr  place,  if  one 
had  offered  ;  for  tliat  (he  would  not  let  herfelf  till  her  aunt 
came  :  and  fhe  alio  declared,  that  it  was  the  day  after  New 
M'lchaelmai'day  when  llie  quitted  the  fervice.     The  pau- 
per, on  her  crofs-examination,  faid,  that  her  mailer  gave 
her  warning,  her  miilrefs  and  (he  having  hadfome  words : 
but  fhe  told  her,  fhe  fhould  not  go  till  her  time  was  up  ; 
or,  if  fhe  did,  fhe  Ihould  go  without  her  wages,  or  fcrve 
her  time  in  Bridewell  \  and  that  Michael  ma  s-day  was  on  a 
Sunday^  or  clfe  fhe  would  then  have  paid  hei;  her  wages, 
^s  fhe  apprehended  (he  would  be  obliged  to  pay  them 
over  again  if  fhe  paid  her  on  a  Sunday.    The  aunt  con- 
firmed the  above  tafts :  but  declared,  (he  did  nor  knovr 
whether  it  was  the  day  after  Old  ox  New  Michaelmas  that  the 
pauper  c^e  away.     But, the  pauper  being  called  up  again, 
faid,  it  vfzsNew  Afichaelmas-day^.^nd  that  fhe  could  not  ^ 
recoUeft  within  a  week  when  her  aunt  came  to  let  her.— 
WalI/Ace  was  to  have  fhewn  caufc  in  fupport  of  thele' 
orders,  but  acknowledged  that,  after  the  cafe  of  Rex  v.  the 
Inhabitants  of  Ham  («),  he  could  not  maintain  thata  retro-  («)  Ante,  page 
fpeftive  hiring  was  good. — Aston,  JuJUce.    To  be  furc  ^7.  pi.^376» 
you  cannot.  ^"11*''^'* 

J  '       V.  the  Inhabi- 

unts  of  EUisfielcl,  Eafler,  17.  Geo.  3.    1777.  C.i!.d.   page  4.  and  poft.  fedion  ix. 

378.  Rex  V.  Murjley^  Eajler  Term^  27.  Geo,  3.   i.  Term  A  hiring  three. 
Rep,  6q^ — This  was  a  Ipecial  cafe,  upon  an  order  of  <**y*»^»««r 
removal,  which  fet  forth,— That  JVilliatn  Ccleman^  the  -^*^^'^«»  ^ 

'  'to  ferve  in  huf- 

baodry  until   the  Micbatlmas  following  is  a  rttr'^f^t^'xva  ctrtH^^  and  a  fsrvice  uoder  it 
will  net  g4m  a  fatlenrkeau 

pauper. 
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n«x  9.      pauper,  on  his  oath  declared,  that  he  was  born  in  the 
9liiMsL£r*    parifh    oi  Redbourriy    Herts  \    and  that  three^  days    after 
Michaelmas  1782  he  was  hired  by  James  Pollard-,  in  the 
parifh  oi  Murjlcy^  Bucks,  to  ferve  him  in  hulbandrjr  until 
the  Mchaelmai  jf^loiviug  :  that  he  fcrved  him  the  whole 
of  that  time,  and  received  the  whole  of  his  wages  :  that 
the  pauper  declared,  that  James  Pollard^  at  tlie   time  of 
hiring  him,  told  him',  he  ihoujd  not  belong  to  the  parifh 
of  Murficy.     The  court  of  fcflions  ftatcd,  that  they  were 
cf  opinion,  that  all  fuch  tranfaftions  on  the  part  of  mafters 
are  fraudulent  to  prevent  fervants  gaining  fettlements  by 
Tirtuc  of  their  ferviccs.  •  And  they  adjudged,  that  the 
pauper  gained  a  fettlement  in  the  parifh  of  AlurJUy,  by 
virtue  of  fuch  hiring  and  fervice,  and  confirmed  the  order 
of  jufliccs  by  which  the  pjiupcr  and  his  wife  were  re- 
moved   frpm    Redbourn    to  Murjlcy. — Bear  croft,  in 
fupport  of  the  order  of  fcfUons,  contended,  that  as  the 
feflions  had  found  this  hiring  to  be  fraudulent,  this  Court 
could  not  adjudge  it  not  to  be  fraudulent.   And  that  cvea 
if  they  could,  this  cafe  would  not  warrant  a  different 
conclufion  ;  becaufe  the  mafler  hired  the  pauper  in  fucb 
a  manner  as  to  endeavour  to  defeat  his  fettlement. — 
Manley,   contra,   was   Hopped  by  the  Court. — Ash- 
hurst,  Juftice..     This  is  a  very  dear  cafe.     It  is  ftated 
as  a  naked  faft,  that  the  pauper  was  hired  three  days  after 
Michaelmas,     It  docs  not  appear  to  have  been  a  concerted 
fchemc  between  the  parties  to  prevent  the  pauper's  gain- 
ing a  fettlement  ;  for  non  con  [tat  that  they  ever  faw  each 
other  till  the  aftual  time  of  hiring,  which  was  three  days 
after  Michaelmas.     This,  therefore,  cannot  be  taken  to  dc 
a  hiring  for  a  year. — Bcller',  Juftice.     There  muft  be, 
by  fome  means  or  other,  an  hiring  for  a  year,  and  a  fervice 
for  a  year,  in  order  to  give  the  fervant  a  iettlcment.     The 
qucftiqn  offraud  only  arifes  where  in  truth  there  is  fuch 
an  hirii^.g,  but  the  parties  endeavour  to  colour  it  in  order 
to  prevent  the  pauper's  gaining  a  fettlement.     In  fuch 
cafe  the  Court  may  fay  it  is  fraudulent.     Forfuppofe  the 
inafl'jr  had  hired  the  fervant  three  days  after  A'Hchaclmas 
to  fcrve  till  th^  ATichaelmas  following,  and  had  agreed 
with  tlie  fervant  that  he  fhould  give  in  three  days  after 
the  expiration  of  that  time,  that  would  l>e  conftrued  to 
be  an  hiring  and  fervice  for  a  year.     But  the  niafter  may, 
if  he  pleafe,  hire  a  fervant  for  a  lefs  time  tl^an  a  year,  for 
the  exprefs  purpofe  of  preventing  his  gaining  a  fettlement, 
—Grose,  Jujlice,     If  the  opinion  of  the  court  of  feffions 
amount  to  any  thing,  it  goes  the  length  of  faying,  that 
all  hirings  for  lefs  than  a  year  arc  fraudulent.     It  muft  be 
admitted,  that  a  mafler  may  hire  a  fervant  for  fix  months 

only  : 
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v\  and  the  fame  reafon  will  equally  permit  him -to       R»Jt«. 
:  a  isrvant  tor  a  year  Ihort  of  three  days. — Rule  dif-     ^*«*»**-^*^ 
rged. 

;7g.  Rex  V.  Marten^  EafJer  Term.  31.  Geo,  3.  4.  Term  ^  ^rtrnfpea'iWM 
».  257.  -The  pauper,  Ralph Dezvhurji,  and  his  \Yifc  and  ^'[^l^^"^^^ 
Idrcn  were  removed  from  Alarton  to  Shizktm :  the  ^^^^ 
ions  difchargcd  the  order  of  removal,  fubjcft  to  the 
nion  of  this  Court  on  tlie  following  cafe  : — It  wai 
littcd,  that  the  pauper's  original  fettlcment  was  in 
lUton,  When  he  was  about  eighteen  or  nineteen  years 
ige  he  went  into  the  fcrvice  of  IV,  Fijher^  in  Marion^ 
I  llaycd  about  a  fortnight  or  three  weeks  without  any 
ing  or  agreement  of  any  kind  being  made  between 
m.  The  pauper's  father  then  made  an  agreement  with 
her  for  the  pauper  to  ferve  him  for  a  year,  at  2S.  6d, 
week.  The  fortnight  or  three  weeks  which  th« 
ipcr  had  been  in  Fijher*%  fervice  was  to  make  a  part  of, 
1  be  reckoned  in,  the  year.  The  pauper  flayed  in 
her\  fervice  upwards  of  fifteen  months  from  his  firil 
ning,  and  received  his  wages  according  to  tlie  above 
cement. — A  rule  having  been  obtained  to  fhew  caufc, 
y  the  order  of  fcffions  ihould  not  be  qualhed,  Bear- 
oft,  who  was  to  have  fhewn  caufe,  Emitted,  that  the 
ler  of  feflions  could  not  be  fupported,  becaufe  a 
rofpeftive  ia)  hiring  was  not  fufficient. — Accordingly  .  *  |^  ^^ 
;  rule  was  made  abfolute  toquafh  the  order  of  fcliions.  iiain,B«rr.s.C. 

.;    ante,  r*  4'=^;.  P'*  3;6.    and  Rtx   v.    Hcddcldon,   Cold,  23.    S.  P.  ante,  pa^4e^ 

;77« 


VI 1 1 ,  Conditional  hlrinZn 


Itiond 
as  for 


380.  i?r.v  V,  L'ldncy^  Trinity  Term^  6.  &f  7.  Geo.  2.  A  condltx 
)  I  tor's  AIS^, — Two  juftices  remove  Martha  Brewer^  ^^rmR,  as 
o;]e  woman,  from  tlie  pariPn  Oi  ShouJ  to  the  parilh  off  ^"^"^L*! -r *!L 

J         111  *      i' y  w  1  r,M      /*  i-  year,  and  If  the 

inevy  both  in  the  county  ol  u/oUi-r/fn .      1  he  leiuons,  on  maiter  and  fcr- 
ical,  confirm  the  order,  and  ftatcthe  following  cafe: — vant  liked  one 
le  pauper,  Alartha  Breiver^  about  three  years  before  the  ano*'*"  t^  «»- 
Jer  of  removal  was  made,  went  to  Stroud,  and  ^Iig'^cIs""^!-^^^^ 
ed  hcrfclf  to  one  JVtlliam  Haley  an  inhabitant  of  the ^ year  enfuct  a 
rilh,  upon  the  follov*ing  terms,  viz.  flic  agreed  to  live  good  hiringco 
a  fcrvant  with  thefaid  n^illiain  IVakc  for  a  quarter  of  a8»»n«  ft'tte- 
ar,  and  if  he  and  flie  liked  one  another,  that  then  A^c  "'^^' 
^uld  continue  his  fervant  for  the  remainder  of  the  year.  5'^  c^j.s^^* 
he  wages  agreed  for  were  three  pounds  a-ycar.     The  caf.  page  u'l. 

pauper  s.  c.  Burr,  sctu 

Car.  page  i. 
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**»  ••      pauper  entered  into  the  (crvicc  under  this  hiring,  conti-« 
Limit,     nued  with  hpr  mafter  one  whole  year,  and  received  at  the 
year's  end  her  three  pounds,  as  the  wages  for  the  year.— 
Mr.  Yeates  obtained  a  rule  to  fhew  caulc,  whv  tliefc 
orders  fliouldnot  be  quaflicd  ;  and  contended,  on  (hewing 
caufe,  on  the  autliority  o{  Rcxv.  SoUbtn-y^  that  thefiatute 
of  3.  fym,  U  Marjy  c.  II.  is  to  be  conftrued  in  favour  of 
fettlements,  becaulb  it  rcflraiiied  that  right  which  every 
perfon  pofleflcd  at  common  law  to  claini  a  feitlenicnt  by 
»    bT*^^  virtue  of  inhabitancy;  and  he  cited  to. this  cffeft  thecafes 
'  *     of  South  Sydenhctm  v,  Lametion  [a)^  and  Jicx  v.  j^ynb(/e(b), 

?1  ^^         Tht  contraft  in  the  principal  cafe,  though  rnade  with 
a,  caution,  evidently  includes  a  year,  as  appears  from  the 

circumftance  of  the  wages.     The  fervice  under  the  firft 
quarter  may  be  thought  diftinguifliable  frorn  the  reft, 
becaufe  for  that  time  the  contract  was  abfolut^  and 
binding  on  both  parties,  and  that  after  its  expiration  it  was 
in  theeleftion  ot  either  party  to  determine  the  contraft ; 
but  as  neither  of  the  parties  determined  it,  and  it  in  fad 
continued  for  the  year,  it  muft  be  taken  that  each  of 
them  aiTented  to  its  ccntmuance,  and  then  that  implied 
aflent  will  have  relation  back  to  the  time  of  the  firft 
hiring,  and   form  an  executed  contraft  of  hiring  an4 
fervice  for  a  whole  year,  which  is  the  only  requifitc 
fequired  by  the  ftatutc  to  gain  this  fpccies  of  fettlement. 
— Mr.  Stevens,  on  the  other  fuie,  contended,  that  this 
hiring  and  fervice  did  not  gain  a  fettlement. — But  LEf» 
Chief  ju/iiiCy  and  Page  and  Probyn,  Jufticfs,  wercot 
opinJcn,  z/.v?  ore,  tlint  the   pauper  had  by  this  hiring  and 
fervice  gained  agood  fettlement  ;  for  although  the  hiring 
was  criminally  conditional,  yet  that  being  performed  by 
the  cojuinuance  of  the  relation,  the  contraft  fliall  be  taken. 
as  if  abfojiite,  and  as  if  the  condition  had  never  exifted    - 
it  is  cl'-.ir,   that  the  niaftcr  and  the  fervant  did  like  on  ^ 
another  ;  it  is  clear,   from  the   payment  of  the  year'  ^^^ 
wages,  that  if  this  happened  the  contraft  was  to  be  for  -^ 
year  ;  and  tliereforc  the  fervice  under  it  gains  a  fettle     ^ 
ment. — The  rule  for  qiialhing  tlie  orders  was  jicco^fdingl^ 
made  ahfolute. 


M.     — — ,^r.^      ^81.   Rfx  z\  Neiv  fflnflfofy    Hilary   Term^  8.  Geo.  *^ 
f^ooive  month    -H''^''.  »^-    c7.    19. —  I  he    pauper    was   i^ired    to    lerv(^ 
upoo EWiiM^,  at  Cdoml  Mtyricky  at  Thorpe^  in  Sjary,  and  w^s  to  go  inlCT' 
fi^epoondsa    his  fervicc  a  month  upon  liking,  and  to  have  5I  a-yea^ 
year,  with  Ij.    ^y^g^g .    [3^^^  ^,^3  ^q  „^  awav  on  a  month *s  wac;es  or    ^ 

the  fervice  on  a  "^^'^^^*  ^  warning,  to  be  at  any  time  pajd  or  given  o 

mooth'i   wa^es  or  a  morth's  warning  on  either  fide,  is  a  gocd  rcWir/a«a/ />iri»g  j   and  b^ 
UitUjf  for  a  year  Bn(l.r  i:,  will  g£n  a  fcttlesnem. 

m 

either 
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either  Hdc  by  the  faid  mailer  or   fcrvant.     She  con-       ^^^  •- 
t'rnued   in  her  fcrvicc   near    two    years   without    any   N**'^**'** 
Dthcr  hiring>   and   received  her  wages  quarterly:    and 
et  tlie  time  of  her  being  hired  to  fervc  tlie  faid  Colonel 
Alcyrichy    the   parifh   of    New   IVlndfor  was    the   place 
of  her  lall    legal   fettlcnient;    and  Ihc  had  not  lince 
gained  any  other  legal  fettlcment  cifewherc  or  otheiwife 
than  by  the  faid  hiring  and  fervice  to  the  faid  Colonel 
Aicyrick  as  afore  faid.  — Upon  fl)ewing  caufe  (on  the  laft 
cby  of  the  fame  Term)  againft  quafhing   the  orders, 
it  was  ^-^rgucd  by. Mk.  Pils worth,  in  fupport  of  the 
prders,  tUxt  Ihc  gained  no  ftttlement  at  Thorpe^  becaufc 
there  was  no- hiring  for  a  year  ;  nor  was  ihe  compellable 
to  fcrve  a  year      Even  a  hiring  for  a  year  with  liberty  to 
go  away  upon  forfeiting  a  month^s  wages,  would  not  have 
been  within   3.   &  4.  IVill.  &  Mary  \  for  the  fervant 
ought  to  be  compellable  to  remain  a  year.     The  mention 
of  5I.  per  annum  cannot  amount  to  a  hiring  for  a  year, 
Jt  is  only  to  afcertain  the  proportionof  a  month's  wages 
after  that  rate.     And  the  contrary  intention  appears  from 
the  receiving  her  wages  quaytcrljy  and  wot  yearly, — On  the 
contrary  it  was  argued,  by  Skrjeant  Wright  and 
Mr.  PRocTORjthecounfelfor  New  IP'uidfor^  that  this  is 
a  hiring  for  a  year  at  Thorpe.     "  5I.  a-ycar  w*ages"  it 
tantamount  to  5I.  wages  for  a  year.     And  (he  was  com- 
pellable to  ferve  for  a  *year,  unlefs  by  further  agreement 
the  former  contraft  fhould  be  difpenlc'd  with.     This  is  a 
point  of  great  confequence ;  for  this  1^  the  conflant  way 
and  method  of  hirnig  among  gentlemen.     In  the  caie 
between  the  parifhcs  of  Lidncy  and^iroudc^  in   Ghuccjlcr- 
Jh'ite  (tf ),  a  hiring  for  a  quarter  of  a  year,  and  if  Ihc  and  («)  vijUcBteaw 
her  mailer  liked  each  other  Ihe  was  to  continue  a  year,  s.  c.  No.  i, 
and  have  3I.  for  her  year's  wages ;   faz  did  continue  a  year,  '"^J^^^J  ^* 
and  received  the  3I.  wages ;    this  was  held  a  good  (cttie-  ^l^t\ntt!^i>^ 
inent,  on  her  havingcontinucd  ayear.     Yet  that  was  not  411!  jj.  jV* 
a  direft  and  explicit  hiring  for  a  vcar.     Though,  in  this 
Pre fcnt cafe,  the  pauper  received  her  wages  quaricrly,  it 
H'as   no  part  of  the  agreement  that  Iha  (hould  do  fo : 
therefore    that    cannot    vary   the   original  contraft. — 
J^ORD  Hardwicke.     The qucftion  upon  the  merits  of 
^his  cafe  is,  Whether  the  fadt,  as  llatud,  be  evidence  of  a 
liiring  for  a  year  ?  for  if  it  be,  we  mull  adjudge  upon  the 
lame  evidence.     I  think  it  is;  or  ellc  you  would  ovcr- 
Turn  moll  of  the  fettlements  in  England  w\iO\\  hirings  in 
gentlemen's   fervices.      1   believe  the  ordinary   way  of 
hiring;  is  at  fo  much  a  year,  and  a  month's  wages  or  a 
month's  warning  on  cither  ikie.     I  think,  it  is  roafonablc, 
that  die  having  5I.  a-ycar  wages  fliould  bw  unJcrilood  as 

meant 
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Krx  «.  meant  to  fixfor  how  long  atlme tbefervicewastobe,iinIefi; 
Kiw  Wind-  fooncrdctermincd.  And  I  do  notthinktlie  limitadohof  its 
"*•  being  to  ceafe  upon  a  month's  wages  or  warning  on  cither 
iide,  will  have  an  v  cfFcd ;  for  that  is  the  common  method. 
And  it  is  exprefsly  flatcd,  thatfhe  continued  in  her  faid 
fervicc  near  two  years :  her  coming  upon  liking  for  a 
month  does  not  alter  the  cafe  at  all.  As  to  the  limitations 
jof  a  month's  wages  or  a  month's  warning,  the  cafe  of 
Lidncy  v.  Stroude  is  a  ftrong  cafe  ;  for  that  fervice  might 
have  been  determined  at  any  time.  Therefore,  I  think, 
the  juftices  might  have  ftated  this  to  be  a  hiring  for  a  year. 
—Mr.  Justice  Page.  I  am  of  the  fame  opinion. 
I  tliink,  the  having  5I.  a-vear  wages  ihews,  that  it  was  a 
hiring  for  a  year.  It  is  defcafible  indeed  ;  but  fo  is  an 
abfolute  and  exprefs  hiring  for  a  year,  wherever  there  is 
a  power  to  determine  it  fooner.  The  other  objeftions 
againft  the  original  order  are  out  of  the  cafe,  becaufc  the 
merits  are  plain  ;  and  upon  them  it  ou^ht  to  have  been 
difcharged  by  the  fellions. — Mr.  Justice  Probyn. 
The  natural  conllruftion  is,  that  it  is  a  hiring  for  a  year 
at  5I.  wages  :  and  it  is  tantamount  to  faying,  tliat  Ihe  was 
hired  for  a  year  at  5I.  a-ycar  wages.  The  reft  is  matter 
which  is  to  go  in  defeafance  of  the  contraft.  But  not» 
withftanding  thole  eventual  limitations,  the  fervicc  aftu- 
ally  fubfifts  for  near  two  years :  though  tlicy  might  have 
avoided  thecontraft,  they  havenot. — Mr  Justice  Lee 
was  of  the  fame  opinion,  that  upon  the  face  of  this  fpe- 
cial  order,  it  appears  thatlhc  w^as  legally  fettled  at  Thorpe\ 
for  it  is  flated,  tlip.c  fhe  was  hired  to  Colonel  Meyrick  at 
Thorpe,  Now  a  general  hiring  is  a  hiring  for  a  year. 
Then  it  is  ftated,  that  Ihc  was  to  have  5I.  a-ycar  wages. 
Tlie  contraft  depends  upon  the  firft  hiring.  The  parties 
had  it  indeed  in  their  power  to  avoid  the  contraft  ;  but 
they  have  not  done  fo.  The  reafon  of  making  a  hiring 
for  a  year  re«]uiiite  is  ilie  credit  of  the  perfon  thought 
worthy  to  fervc  for  a  year.  And  here  it  is  as  ftrong  ; 
for,  after  trial,  the  niaftcr  lets  the  fervice  go  on  for  near 
two  years.  Therefore  the  words  and  intention  of  the  aft 
arc  complied  with  in  this  cale. 

Anigrccment  382.  Rex  v.  St,  Ebh'' s,  Hilary  Term,  22.  Geo,  7,.  Bmr. 
thatafcrvant  S.  C,  289. — di/e//  Guy  Went  to  Holywell,  otherwife 
fliaU  ccmc  for  a  5/,  6V<9/},  to  be  hired  to  7}>omas  initCy  who  lived  in  and 
"Txhl'rttT' "^^^  an  inhabitant  of  the  laid  parilh  of  Holywell y  and 
Tw.  a-yirr^nd  being  alkcd,  What  he  would  give  ?  he  faid,  he  would 

Ifheand  his  ma- 
iler liked  each  other  to  continue,  Is,  if  c!ie  fervice  conilnuc,  a  £ooU  conditional  hiring. 

not 
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tiot  give  him  more  than  he  gave  to  his  former  boy,  which       ^^^  •; 
was  20S.  a-ycar.     He  was  then  hired  in  this  manner  ;  he    ^'■''  ^■*** 
was  to  come  for  a  quarter  of  a  year,  and  to  have  after  the 
rate  of  20s.  a-year  ;  and  if  he  and  his  maftcr  liked  each  * 
other  was  to  continue  on.     Hccontinued  ayearandahalf 
over  and  above  the  faid  quarter,  without  any  further  ot 
other  hiring,  and  received  his  wages  as  he  had  occafion 
for  the  fame.  — Mr.  Nares  moved  to  guafli  thcfe  or- 
ders;   for  a  conditional  hiring  is  a  hinng  for  a  yeJir, 
provided  the  condition  be  performed.     JRex  v.  Lidney  ia)y  f «»)  Ante,  pagt 
and  Rex  v.  New  Wtndfor  {b)  accordingly  (c).     So  that,4"'-  P**  l^^ 
upon  the  whole,  the  fettlement  is  in  HolywelU  and  not  (h)  Hit, 
in  St,  Ebb. — A  rule  to  fliew  caufe  was  granted,  and  made  *•  Geo.  a. 
afafolute,  no  caufe  being  (hewn  (rf).  AM^mt^ix. 

Burr.  S.  C.  No.  7, — (r)  Sec  alfo  Rex  v.  Inhabitants  of  Atherron,  HIl.  16.  Geo.  2.  B.  R. 
Burr.  S.  C.  No.  71.  S.  P  ante,  page  360.  pi.  345.— >(^)  Vide  Burr.  S.C.  No.  i09«Rexi:«« 
Inh^Iunu  of  Ham,  Mich.  175 x«  25*  Geo.  2.  ante,  pa^  407.  pi.  376. 


IX.  Of  fever  al  hirlngs. 


383.  Rex  V.  Overton^  Hilary  Term^  10.  ffllL  3.     Burr.  A  fervlctfwa 
S.  C,  540. — The  pauper,  Bridget  Bayleyy  before  the  25th  year,  chough 
day  oi  march  1697  was  a  fettled  inhabitant  in  the  parifti  «n<*cr  d^ffcrerit 
of  Overtm  ;  and  on  or  about  the  faid  2  cth  day  of  March  ;/""?:;*  u. 
Ihe  contracted  With  one  7(?/>/i  Orpivood^  ortlie  parilh  ofhiring8Uf«ir* 
Steventorty  for  the  wages  of  twenty  Ihillings,  to  lerve  him  year. 
from  the  faid    25th   day    of  march    1697    until    the  5^.  Fort.  31*. 
yp//Vir7^//7itfj  then  next  following ;  and  which  faid  time  Ihc  s.  c.  Sc:t.& 
Icrved  accordingly.     At  the  faid  ATichaelmasy  John  Orp-  Reni.  255. 
^W  contrafted  with  the   faid   Bridget   from    the   laid  ^-^^  3«  Salk, 
Michaelmas  for  one  year  enfuing,  for  the  wages  of  thirty  |^^'  ^^^  ^^^ 
Ihillings  ;  and  the  faid  Bridget,  according  to  the  faid  ^24/ 
1  aft-mentioned  contraft,   removed  with  the  faid  John  but  la^lloi 
Orpwood  until  fome  time  in  the  month  of  y/^r/V  1008  j^^^*^*"  ^^"^  *"• 
in  which  month,  bv  the  mutual  confent  ot  the   laid  *^*^^"2'^*^ '** 
Bridget  and  the  (aid  Orpwood,  the  faid  Bridget  left  the  sec  Burr.  s.  C* 
faid   Orpwood's  fervice  ;    and  the  faid  Orpivood  paid  to  550.  and  3. 
the  faid    Bridget  her    proportion    of  wages    then  due.  turn's  Juilic«, 
The   Sessions  conceived,   that  the  pauper,   by   con-^'^S' 
tinuing  more  than  one  whole  year  under  this  hiring, 
gained    a    fettlement    in     the     parilh     of    Steventoyu  — 
And  THE  Court  of  King's  Ber.ch  were  of  the  fame 
opinion  \    for  the  fervice  uiuler  tiic  hiring  for  half  a 

year, 
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Rex  v.      year,  and  the  half  a  rear's  fcrvice  under  the  hiring  fo^ 
Overton,    ^j^^  y^^,.^  anfwcrs  the'end  of  the  ftatute  8.  &  9.  IVill.  34 
c.  30.  and  is  a  good  fervice  for  the  year. 

A  firrvice  under  384.  Rex  V*  South  Aloulton  in  Suffolk^  Hilary  Term^ 
different  hirings  iq.  /f7//.  3.  Ld.  Raym.  426. — An  order  was  made  to  rc- 
conferi  a  fciiie-  j^Qy^  ^  woirian  from  £.  to  C.\   and,  upon  appeal,  the 

menCfifanycf  y- ^  ,  t^  1    1    JW. 

thofc  hirings  matter  was  let  out  at  large.  It  appeared  that  Ihe  was  si 
WEE  for  a  year/  covenant  fcrvant,  firft  for  half  a  year,  which  time  file 
ferved ;  and  then  for  another  year^  and  ferved  half  oC 
that.  The  queftion  was,  Whether  this  was  Tifervictfsir 
a  year^  within  the  ftatute  of  tlie  8.  &  9.  Will.  3.  c.  30.  ?— 
And  RoKEBY,  TuKTON,  and  Gov m^jujiicis  {akfenn 
'  Holt,  Chief  Jujike)^  held  tliat  it  was,  jjecaufe  the  ftatute 
defigned  only  that  the  party  fhould  ferve  a  year(<i). 

TIjc  hiring,  as  385.  Duns  ford  v.  Ridgwict,  Mich.  Term,  9.  jfnn.  Sa/k* 
veil  ai  the  fcr-  ^3^, — It  appeared  by  a  fpecial  order,  that  one  was  hired 
vice,  muft  beby  ^^  ,^  fervant  to  live  at  Ridgwck  for  half  a  year,  and  after 
trla"  forgone  ^^^^  ^^^  hired  again  to  live  there  for  another  half-yeari 
fervice  for  a  with  the  fame  perfon,  and  tliereupon  ferved  a  year  in 
jear,  under  two  one  continued  intire  fcrvice,  but  by  feveral  hirings.— 
diftina  Wrings  gjR  Peter  King  ufgcd,  that  here  'was  a  fervice  for  a 
"^^lUZ^y^^l^  »"d  ^,  hiring  tor  a  year,  though  by  feveral  con- 
ficient.  tracts  ;    and  that  the  hinng  need  not  be  by  one  mtire 

contra£l,  and  that  fo  it  had  been  held :  ana  he  cited  a 
calc,  where  i/.  took  a  tenement  of  5K  a-year,  and  alfo 
another  tenement  of  5I.  a-ycar^  and  occupied  both,  and 
this  was  held  to  be  a  renting  of  a  tenement  of  lol.  per 
,awium, — Et  pi- r  Cur.  It  ought  to  be  one  intire  con- 
tract, and  one  intire  fcrvice  ;  the  one  is  received  by  the 
ftatute  as  well  as  the  other.  If  a  fervice  under  feveral 
contracts  fliall  eain  a  fcttlemertt,  one  that  fervei  by  the 
month,  by  tlie  week,  or  by  the  day,  may,  if  he  continues  . 
a  year,  gain  a  fcttleuient ;  one  may  hire  by  the  day  for 
charity  ;  but  there  is  danger  of  being  chargeable  in  hiring 
fuch  a  pcifon  by  the  year :  for  fuch  a  term  as  a  year  it 
is  not  luppofcd  a  mafter  would  hire  one,  unlefs  able  of 
body,  and  fo  a  perfon  not  likely  to  become  chargeable. 
Alfo  the  Chief  Justice  obfervcd,  that  by  the  ftatute 
of  EUz.  the  retainer  of  fcrvants  was  for  a  year ;    that 

(fl)  The  Ales    of    the  Court  of  impoflTible  but  that  It  may  be  the 

Kliig^s  Rcnch,  In  the  ninth  and  tenth  fame  cafe  as  Rex  v.  Overton,  anrei 

yewis  of  Will.  3.  have  I  ecn  ftatclitd  page  415.  pi.  383,    Sec  Burr.  S.  C. 

for  thtfrecoid  of  tiiis  cafe,  but  it  cm-  550,   551.  and  3.  Curn's  Ja(ljce| 

pot   be  found.     Sir  Jame^   Burrow  4^3, 
tonceivesj  that  it  is  hoc  ab(oluicly 

»4,  C#r, 
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14.  Car*  2.  requires  forty  days  ftay,  and  that  this  was  D^NitrMtDv, 

inconvenient ;  for  by  gaining  a  fettiement  inforty  days,   i^n»cwicK, 

iervants  grew  infolent :    and  that  thefe  latter  adts,  viz. 

3.  &  4.  tyUL  3.  c.  1 1,  and  8.  &  9.  tVilL  3.  c.  30.  do  but 

turn  the  forty  days  fcrvicc  into   a  year's  fervice,  and 

tlie  hiring  to  be  a  retainer  for  a  year,  according  to  the 

llatute  ot  Elizateib. 

386.  IVicbfard    V.   Bretford^  Lent  Affixes^     SaV/buryj  The  fervlcc  no-. 
II.  -^ir^.  Fort,  311. — A  pcrfon,  five  days  after  il7/fA/?r/- der  1  hiring 
mas  1 709,  was  hired  to  B.  from  tlic  faid  five  days  after  '■?"  ^^^^ 
Afichaelmas  1 709  to  Michaelmas  1 7  lO.      On  Michaelmas-  ^'^o  J^"/''" 
day  1710  he  departed  from  his  matter  and  fervicc,  ^nd  Mfcku/mst  (oU 
was  paid  iiis  wages  to  that  time.     On  the  next  day  after  lowing,  and  a 
his  departure   he   returned,  and  covenanted  with  his-******"*"^^ 
faid  matter  to  fcrve  him  there  for  another  yearj  but  ^^^    Znhe 
month  or  five  weeks  before  the  end  of  the  laft  year,  the  cou*|>icd  with 
fervant  departed  from  .the  fervice,  and  tlie  matter  de-  a  fervice  under 
du&ed  out  of  the  laft  year's  wages  eight  (hillings  for  the  •  n«w  hiring 
month  or  five  weeks  that  was  wanting  of  the  year.— ^^'"^'j!''''"**^ 
Powis,  Judge  9f  Ajftxcy  held  this  to  fis  no  fettiement,  J^a^g^  thci« 
becaufe  here  is  no  hiring  for  an  entire  year,  nor  fervice  a/z^r  the  fer. 
for  a  year  purfuant  to  tlie  hiring.  vant'sdcpar. 

lure. 

387.  Brighiwellv.  JVeJihalleyy  Eafter  Term^    l.  Geo.  I .  A  fcrvice  on  a 
Editor's  il/iS^'. — The  pauper  Jofeph  Smith  was  hired  hiring  from 
to  fcrve  from  three  weeks  after  Michaelmas  to  the  Mi-  ^"^^  "^^^^^  »f- 
cbaelmas  then  next  enfuing,   which  time  he  regularly  |^j^^/^^*'^|J||[^*' 
fervcd.     On  the  enfuing  Michaelmas  he  was  hired  again  may  be joined'ia 
by  the  fame  matter  into  the  fame  place,  to  ferve  himafeVviceof 
ioi  a  year^  but  under  this  fecond  hiring  he  only  ferved****^"»on'h$ 
for  eleven  months. — The  Court.     By  the  ttatute  ofJIp^*"*"*^ 
the  ^.  Will,  ^  Mary^  c.  11.  a  hiring  for  a  year^  and   a  *^"^  °*^* 
fervice  of  onlyybr/jr  days  under  it,  was  fufficient  for  thcj,  c.  Foley 
purpofe  of  gaining  a  fettiement ;    but  by  the  8.  &  9. 143.  • 
jyilL  3.  c.  30.  the  fervice  mutt  be  during  the  fpace  of  S-  C.  i.  Sefl". 
one  wnple  year.     Now  it  appears  from  the  fafts  of  the^*^' 9*- 
prefcnt  cafe,  that  the  words  of  this  latt  ttatute  are  fatk-  Aildrcws",  63/ 
ficd,  for  there  was  a  hiding  for  a  year,  and  a  fervice  for  a 

"Whole  year;  and  although  that  fervice  was  not  under 
the  hirmg  for  a  year,  yet  as  the  fervice  was  never  dif- 
continued,  we  think  upon  the  authority  of  Ot;^r/o«  v.  (*) '^"^M^S« 
SteveHt9n{a)y  and  upon  confidering  the  intent  of  the  Le-^*^'^*'  ^^^' 
giflature  in  the  framing  of  the  former  ftatutes  upon  this 
fubjeft,  that  the  latter  ttatute  is  anfwered,  and  that  the 
pauper  gained  a  fettiement  by  this  hiring  and  fervice. 

Vol.  IL  E  e  388.  Rex 
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biflina  ind  fe.  088.  Rcxv.  Haughton,  Hihry  Term^  4.  Geo.  I.  Stra.  83. 
—  The  pauper  John  Evans^  about  five  years  ago,  was 
hired  with  Ralph  Truhjhaw  of  Hau7h:on  aforefaid,  from 


paratehirings    — j-j^^  pauper  John  Evansy  about  five  years  ago,  was 

momhTwch      ^'^^^^  ^'^1^  ^^P^  Truhjhaw  of  Hatt7h:on  aforcfaid,  from 
c;innoc  be  con-  jtlJh'Wednelday  until  Chrifimasy  and  Icrved  him  that  time. 


ntaed  Com  to  He  then  went  away  from  him,  and  flayed  with  bis  father 
form  a  hiring  j^  Ronton  for  about  a  week.  He  jthen  returned  to 
for  a  year.  Ralph  Truhjhaw  y  and  was  again  hired  with  him  for  eleven 
S.  c.  Foley,  months,  and  fcrved  him  the  faid  eleven  months.  He 
S^C.  10.  Mod  ^'^^"  departed  from  the  faid  Ralph  Truhjhavf^  and  took 
'  ,*  *  his  cloaths  witli  him,  and  was  abfent  one  week.     He 

CalfL  133.  then  returned  to  the  laid  Ralph  Truhjbaw^  and  was  hired 
with  him  for  eleven  months,  and  accordingly  ferved  him, 
^nd  then  left  that  fervice,  and  went  to  his  father  in 
RantoHy  and  flayed  about  one  week.  The  £iid  John 
Evans  then  fcrved  one  John  Sutton^  of  the  faid  parim  of 
Haughton^  for  about  three  weeks.  He  then  returned  to 
Ronton^  where  he  ftaved  for  above  a  week,  and  then  re- 
turned to  the  faid  John  Sutton  to  Haughtony  and  hired 
himfelf  for  eleven  months ;  and  did  accordingly  ierve 
within  a  fortnight  or  three  weeks  of  the  laft  eleven 
montlis,  where,  by  agreement  with  the  faid  John  Sutm^ 
to  aji'oid  a  fettlemcnt  in  the  faid  parifh  of  ifaughtouy  he 
left  him,  took  his  cloaths,  and  went  into  the  pari(h  of 
Gnojally  and  there  continued  about  a  week.  The  (aid 
Jofm  Evans  then  returned  to  the  faid  John  Sutton^  and 
continued  with  him  fo  long  as  to  make  up  his  fervice  of 
the  lafl  eleven  months.  1  hree  weeks  before  Chrijhnat 
the  faid  John  Evans  hired  himfelf  again  to  the  faid 
John  Sutton  for  another  eleven  months,  and  fcrved  him 
ifrom  that  time  till  within  three  weeks  of  Michaelmas 
following,  and  then  came  away,  and  married. — Dentok, 
Reeve,  and  Foley,  moved  to  quafh  this  order,  there 
being  no  aftual  hiring  and  fervice  for  a  year,  both 
which  the  flatute  of  3.  &  4.  ffl/l.  IS  Mary^  c.  21.  re-  - 
(*)  Ante,  page  quires.     In  Rudfwicke  v.  Dunfole  (a)^  there  was  ahiring^ 

416,  pi.  3*3-   for  a  quarter  of  a  year,  and  afterwards  for  half,  afid  thenifl 

for  another  half  year,  and  a  fervice  for  all ;  but  this  wass 

(V\  hxwx.  page'^^'^  ^^  ^^  "^  fettlemcnt.     In  Overton  v.  Stevtntm  (*)»i 

41 5»  P>*  3«3«    ^^^^  ^^  ^  hiring  and  fervice  for  half  a  year,  then  a  hi — 

ring  for  a  whole  year,  and  a  fervice  for  half;  and  tliK^ 

was  held  to  be  a  hiring  and  fervice  for  a  year,  and  th^ 

fettlemcnt   in  that  parifh.      So  Rex  v.   Inhabitants  9/ 

(0  Ante,  page  Urtghtwell  in  Berks  (c)y  there  was  a  hiring  and  fervice 

417,  pl.  387.    from  three  weeks  after  Michaelmas  1712  to  Miebathnas 

17 13,  then  a  hiring  to  tlie  fame  mafler  for  a  year,  and  1 
fervice  for  eleven  months,  and  thefe  two  hirings  and 
fcrvices  were  held  to  giin  the  fervant  a  &ttle(nent.      1ft 

Pepper 
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Pfpper  Harrow  v.  Frencham  (/?),  a  hiring  and  fcrvicc      R^x-^. 
from  3d  O^oher  to  Michaelmas^  and  the  fervant,  at  the  ^^^^MToif, 
matter's  requeft,  ftayed  fo  long  after  as  brought  the  year  (a)  Ante,  page 
about ;    but  this  was  held  no  fettlement.     Horjham  v.  ^^%  pi*  3^^- 
Shipley  {b)y  there  was  a  hiring  from   19th  February  to  (^;  Ante,  page 
May^tide^  from  tlience  to  Lady-day^  then  to   May-tide  il^^^X^i'^u 
dgain,  then  to  Lady-day^  and  tlien  to  the  next  May  *  tide  \ 
but  there  being  no  contraft  for  a  year,  the  Court  held  it 
no  fettlement.— -Hawkins,  contra.    A  fervant,  whilft 
fuch,  is  not  removeableby  any  aft:  when  a  man  is  hired 
for  a  year  in  one  parilh,  and  ferves  the  laft  quarter  with 
his  mafter,  who  removes  into  another  panfb,   Tet  the 
fervant  gains  a  fettlement,  as  has  been  adjudged,   not* 
withitanding  the  aft  fays,  a  hiring  anifffmncefor  a  year  in 
any  parijh  ;  as  in  St,  George* 5  v.  St.  Catherine  s  fcj,wheiie  (r)  See  polL 
the  mafter  removed  at  half  a  year's  end.    The  ftatute  fay^,  the  enfain^ 
apprentices  bound  out  by  indenture ;     and  yet  it  has  been  ^cA»o"  «• 
extended  to  thofe  bound  out  by  deed  poll  {d).     Sothe  fta»-  (/)  See  theilt. 
tutc  of  Gloucejiery  as  to  waftc,  has  been  ex;tended  beyond  '"'^s»«  ^^^ 
the  letter,  rather  than  it  Ihould  be  evaded ,    In  the  prt-  uie'aiful^* 
ftnc  cafe  it  plainly  appears,  that  this  was  a  contrivance  chapter  ix. 
A-om  the  beginning,  to  exempt  tliis  parifli,  by  fending**  Settlement  by 
himaway  at  eleven  months  endt— -Foley.     He  needed  **^W^**»®^ 
not  to  go  away,  to  avoid  that  which  he  could  not  halve  *    *** 
gaitied  by  ftaying. — Chief  Justice.    This  is  plainly  a 
deiign  to  fave  this  parish,  and  .1  fuppofe  alt  thepariihion- 
ers  have  agreed  never  to  hire  any  fervant  for  a  year. 
The  ground  of  the  ftatutc  relating  to  fervants  was,  that 
:^perfon  who  had  ftrength  of  body  enough  to  hire  him- 
fclf  out  for  a  year,  would,  when  that  year  is  expired^  be 
able  to  fupport  liimfelf ;    and  the-  laYne  r^afon  holds 
in  the  cafe  of  apprentices.    £  am  afraid  we  cannot  inter- 
pofe  in   this  cafe;    but  it  is  prooer  the  Legiflature 
ihould. — PRAfT,  Jujiice.     We  mult  take  the  law  as  it 
ftands,  and  follow  former  refolutions ;    for  the  feffions 
have  ever  lince  for  the  moft  part  adted  purfuant  to  thofe 
refolutions;  and  if  wefhoulddb  otberwife,  itwillintro- 
du^  the  utmoft  uncertainty  and- confufion;   and  little 
lefpeft  will  be  paid  to  our  judgments,  if  we  overtlirow 
that  one  day  which  we  refolved  the  day  before*    The 
ftacute  exprefsly  requires  a  hiring  and  fervice  for  a  year ; 
and  it  is  admitted^  that  if  there  was  but  one  hiring  and 
iSnrvice  for  eleven  months,  that  would  give  no  fettle<- 
ment;  and  why  any  fubfequcnt  hirihgs  of  the  fame  na- 
ture Ihould  gain  him  one,  I  cannot  imagine.    The  rea- 
fbn  <^  hiring  fervants  at  firft  for  eleven  months  onl]r  is, 
becaufe  the  fervant  may  pmve  idle  and  good  for  nothing, 
and  the  mafter,  as  a^  prudent  man  ought  to  do,  avoids 

£  e  2  bringing 
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Rix  V.       bringing  a  charge  upon  tl>e  parifli,  till  he  has  bad  cx^ 

Haoghtom.  pcricncc  of  the  diligence  and  hdelity  of  hit  fcrvant;  and 

when  he  has  had  eleven  months  experience  of  his  dili* 

gencc  and  fidelity,  then,  if  he  hires  him  a  fecond  timC) 

that  is  grounded  upon  his  good  fervice  during  the  former 

hiring  ;  but  ilill  tlie  fecond  hiring  muft  be  as  full,  as  if 

the  firft  hiring  were  out  of  the  cafe.     And  if  the  firft 

hiring  were  out  of  the  cafe,  tlien  the  (econd  would  (land 

in  the  fame  parity  of  reafon  with  what  I  mentioned  be* 

fore,   a  fnigie  hiring  and  fervice  for  eleven  months, 

which  it  is. agreed  will  give  no  fettleraent.    If  there  was 

any  fraud,  the  juftices  ihould  have  examined  into  it. 

We  cannot  judge  of  the  fadt,  but  the  law  upon  tlie 

(4i)i.Ven.^io.  faA  (tfj.     Demand  and   rcfufal   is  evidence  of  a  con- 

(k)  I.  Roll,      verlion  to  a  jury,  but  not  to  theCourt  (if).  If  tliat  cafe  of 

Abr.  513.         the  parilhes  of  Overton  atui  Steventon  (c)  was  open  again, 

10.  Cu,  56,      1  fbould  not  readily  go  into  that  opinion. — Thic  Court 

^^^vin^ioi      ^'^^^  ^'"^^  ^°  confider  of  it,  and  at  tl>e  end  of  the  Term 

'i.  Sid?  117!'     they  held,  that,  as  the  law  now  Hands,  tlie  feveral  Iiirings 

Kutt.  xo.         and  fervices  that  were  dated  could  give  no  fettlement. 

Saik.  5^,T.        They  faid,  it  would  be  dangerous  to  depart  from  the 

(O  Aiuc,  pagt  words  of  the  ftatute,  and  if  they  once  did,  ,they  ihould 

4*5»P'*3»3-    never  know  where  to. flop.     Wherefore  tlie  order  was 

quafhed. 

A  fcrvicc  under  389.  Rex  V.  ^ynboej  Mich.  Term^  !•  Geo.  2.  MSS, — 
ahirinijfrom  /\.  pari(hioner  of  Jjnhoe  was  hired  into  the  parifh  of 
cbriftmat  Co  B'lccjUr  from  Chrijitftas  to  Aficbatimas^  and  fcrved  accor- 
may  be  Joined  ^Ji^siy'  ^^^  ^^  ^'^^  ^^'^  Michaelmas  ^diS  hired  again  by  tliC 
to  a  fervice  from  fame  maftcr  for  a  year,  but  ferved  only  till  Mtdfummtr 
M'lciatimai  to  .  following  :  the  qucllion  now  before  the  Court  was,  Whc- 
Cbr'if.max^yxti^zx  thcr  tlicfc  Icrvices  gained  a  fettlement  at  Bkefievy  under 

rin""of rJll'  ^^^^  3-  ^  4-  ^^'^^'  ^ ^^^""'y^  ^""^  ^^^?  ^'  '^  9'  '^'^^- ^-  3^-  ^*-  ^:  ' 
nns  or  a  year.  ^_^jj^^  Prime  argued,that  thc  fcrvice  muflbeoiie  entire 

S.  c.  I.  ScflT.     f^jjvice  in  purfuance  of  the  hiring,  by  the  ftatute  of //^//.  3. 

S^c*  Foley       by  wiiich  it  is  diredcd,  that  no  fuch  perfon  fo  hired  for  a 

J44,'        '      year  Ihall  be  adjudged  to  have  a  fettlement,  unlefs  he 

Caid.  iSo.        abide  ia  the  fame  fcrvice  during  one  whole  year  \  whereas 

"^  •*•  this  man  has  continued  but  three  quarters  of  a  year  in  the 

{i}  Ante,  pag«  fame  fervice,  after  the  hiring  for  a  year ;    but  the  ftatute 

416,  pi.  3S3.     requires  one  entire  contraft,  and  one  entire  fervice^  as 

was  determined  in  the  cafe  oiDun5ford%^.  Ridgwick  (d), — 

Ma.  Lee  on  the  other  part  iniifled,  that  the  ilatutes  do 

not  require  that  the  fervice  fhould  be  in  purfuance  of" 

-one  entire  contraft  or  hiring;    and  that  therefore,   as 

there  was  in  this  cafe  a  hiring  and  continuance  in  the 

fame  fervice  for  a  whole  year,  tlie  words  of  the  ftatute 

ai  e  fully  fatisfied.    lie  mentioned  the  cafe  of  South  Syden- 

.    .  ham 
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hafh  V.  Lamerton{ft) ;    in  determining  which  he obfcrveH,       Rt«  «'• 
that  Mr.  J.  Eyre  took  notice,  that  an  hiring  for  a  year,     At hmm. 
and  a  fcrvice  for  a  year,  though  the  fervice  was  on  dif-  (*•)  ^"^^  P*5« 
ferentcoatrafts,  would  gain  a  fettlcment;  and  that  Par-  *^*^P^  *'*• 
KER,  Chief  Jujlict^  faid,  that  it  was  fo,  becaule  the  parifh 
had  the  benefit  of  his  labour  fo  long  ;  and  for  this  further 
reafon  alfo,  that  by  i'erving  {o  long  he  had  done  what 
amounted  to  a  notice  in  writing. — Mr.  Lee  mentioned 

Ahxk{tC2X!to{Iv\nghoev,SoUhury[b) — I^UtLoRDCHIBF  {})  Pod, 

JUSTICE  Raymond  faid,  That  I'eeras  to  me  a  very  extra-  ft^i<»  xi, 
ordinar^r  cafe,  and  mu(t  be  underftood  in  this  manner  : 
That  the  farmer  lent  his  fervant  to  the  alTignee,and  that  the         ^ 
contraft  ftillcontinucd  betwixt  the  farmerand  thefervant> 
fo  that  the  fervant  might  have  demanded  all  his  wages  of 
tiie  farmer,*  notwithftanding  the  ailignee  had  engajB;cd  to 
pay  half  (and  it  was  agreed,  that  this  was  the  reaion  on 
which  the  Court  determined  that  cafe).    And  theCHiEp 
Justice  proceeded  to  this  efFeft:  I  do  not  fee  why  the  fta- 
tutes  arc  to  be  conftrued  in  the  favour  of  fettlenpcnts, when 
fuch  conftruftion  may  do  a  prejudice  to  other  people,  and 
no  fervice  to  the  pauper,  who  certainly  is  no  vagrant, 
but  has  a  fettlement  fomcwhere.     By  the  ftatute  there 
fhould  be  a  hiring  for  a  year  before  the  fervice;    but  to 
fupport  the  prcfent  order,  the  fervice  may  be  antecedent 
to  the  hiring.     The  cafe  of  Brjghttvell  v,  IVcfthalUy  (c)  (c)  Ante,  pafb 
is  certainly  in  point.     That  cafe  was  thus :    y,  S.   is  4'7i  pl*  %^7* 
hired  to  ferve  from  three  weeks  after  Michaelmas  1712,       »   "  '    r 
to  the  Michaelmas  1713,   which  time  he    fcrved,    and 
juft  before  the  expiration  of  it,  was  hired  by  the  fame 
niafter  to  ferve  in  the  fame  place  for  a  year  then  next 
cnfuing,  and  fervcd  accordingly  eleven  months  ;    and  it  • 
was  held  by  the  Court  in  that  cafe  that,  by  the  3.  &  4./^//. 
tff  Mary^  a  hiring  for  a  year,  and  a  fervice  for  forty  days, ' 
is  fufficient ;  and  altho'  by  8.  icg.  WilL  3.  the  fervice  muft 
be  for  a  year,  yet  there  l>eing  a  hiring  tor  a  year,  ahd  % 
fcrvice  for  a  year,  the  ftatute  was  complied  with.     1  am 
not  well  fatisfied  with  this  cafe,  yet  1  do  not  fee  how  we  can 
gctovcrit — Mr.  JusticePage.  1  think  that  the  time  for 
gaining  a  fettlement  ought  to  be  accounted  and  to  com- 
mence from  the  time  of  hiring  for  a  year ;    otherwife, 
if  I  hire  a  man  by  the  week  to  work  in  my  garden,  and  he 
lives  with  mc  eleven  months  upon  thefe  terms,  and  then 
I  hire  him  for  a  year,  and  he  lives  with  me  anothermonth, 
he  gains  a  fettlement. — Mr.Justice  Reynolds.    The 
cafe  oi  Brightwcll^t^c,  is  exaftly  in  point.     The  words 
of  the  ftatute  are  complied  with  ;  and  though  perhaps  it  is 
not  exaftlv  according  to  the  meaning  of  the  Legiiiaturey 
yet  there  js  no  material  difference  in  the  reafon  of  the  . 

E  c  3  thing; 
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R«x  V.      thing  ;  for  the  intention  of  the  8.  &  9.  ff^fL  3.  was  only 
AYwiKMt.     jQ  realize  the  contraft,  that  it  might  not  be    in  the 
>pwer  of  any  one  to  overload  a  parim  with  inhabitants, 
>y  contrading  with  a  fervant  for  a  year,  unlefs  he  wis 
-   aole  to  maintain  him  fo  long,  and  the  fervant  able  to 
work  during  the  year. — Mr.  Justice  Pkobyn.    -Ope  of 
the  reafons  in  tlie  deterniination  of  Brightwetty  Vc.  waSi 
that  this  ftatute  was  an  affirmance  of  the  common  law  ^ 
for  before  tlie  13.  &  14.  Car,  2.  a  man  was  not  renaoveable 
from  the  place  where  he  inhabitect,  his  re^dence  deter- 
mining h  is  fettlpment  ^  but  that  ftatute  afcertains  what  fi>ace 
of  time  fhall  befufEcient  togain  afettlementi  and  appoints 
forty  days.  Then  the  4.  ff^ili.  f^  itf«r^  ordains  notice  in  wri- 
tingtomakc  an  inhabitation  of  fprtydays  afettlement,  and 
cnafts,  that  hiringfora  yearwithfuchfervicefhaJlbeecjui- 
valent  to  notice,  io  that  forty  days  refidence  in  fuch  fervice 
gains  a  fettlement  under  that  ftatute  ;  and  therefore  the 
words  "  fuch  fervice,"  in  that  ftatuter^cannot  be  taken  now 
Ld.  Rtym.       ^Q  ipoport  a  year's  fervice  in  purfuance  of  or  fubfequent 
^^*'*  to  the  ^ontraft.     And  the  8.  &  9.  fFiii,  3.  which  was  made 

to  explain  the  other  ftatute,  fays  only,  ^*  (hall  continue  iq 
*'  the  fame  fervice  during  the  fpace  of  one  whole  year, 
^*  but  not  tlie  fpace  of  a  whole  year  after  the  hiring." 
---The  Court  ca|ne  into  this  opinion.  And  the  ox4er 
was  qualbed  (a). 

Two  hnncH  390,  Hanmer  v.' Elkfmerej  ^Aftch.  T^rm,  4.  Geo.  2.  Epi- 
imder different  tor's  MSS. — Two  jufticcs  fcmove  Randal  Fidlan  from 
'''^lUSftS'^  ***  Hanmer  in  the  coupty  of  Flint  to  Ellefmcre  in  the  county 
^^  '        pf  Salop, — The  pauper,  Randal  Fidtan,  an  unmarried 

s.  c.  1.  Stm.     man,having neither  child  nor  children,  was  hirc^  into  thp 
s^c      K         P^tIQi  of  Hanmer  for  one  ycar^  which  year  he  regularly 
K.  ^]yil,       ftrvcd  in  the  faid  parilh.     After  the   faid    hiring  and 
s.  c.Vsfk     fervice,  he  was  in  the  year  1718  hired  by  one  Rofeley  in 
Caib,  166.       the  parilh  of  Ellcfmcre,  to  fcrve  him  from  Lady-day  to  the 
Chr t/lmasf oWosNxng  \  ^yhigh  he  did,  and  was  then  hired  by 
the  faid  A*c/^/(f)'  ior  a  year ^  and  ferved  under  this  fecond 
hiring  until  the  end  oi May^  making  in  all  above  a  year. 
7  he  leflions,  on  appeal,  adjudged  that  this  fervice,  l>eing 
unficr  fcvcral  and  diftinft  hiriags,  did  not  gain  a  fettle- 
ment, and  ttated  the  above  cafp. — Mr.  Strange  moved 
to  qualh  this  order  ftf  fcffions,  Fpr  that  ^^Ithpugh  the 

{a)    Sec  Rex   v.  Underbarr«w,  which  U>mt  donbt§  of  Dr.  Bom  irc 

H.  6.  Geo.  3.    ».  Burr.  S.  C.  545.  cleared  pp,  and  it  is  m;^dc  highly  pro- 

whtre  the  authority  of  this  cafe  was  bable  that  tlie  cafis  of  Overton  and 

acknowledged   by    the  Court     Sec  that  of  South-Moulton  are  idcnti- 

fikf wife  a  vcr)-  ingenious  notcof  Mr.  cally  the  fame,    f  pi.  1 55.     JV«|#  tj 

]guiiow'b  at  |be  end  of  that  cafe,  in  Mr.  Bott. 

fiatut^ 


fBTTLEMENT   BY   HIKING   AND  SERVICE.  423 

ftatnte  3.  JVilh  bt  Mary^  p.  |i.  makes  a  hiring  for  a  year,  R^umcRi  v.. 
and  the  8.  ai>ci  j.  IVilL  3.  c.  30.  makes  a  fervige  for  a  year,  fii.t>t>«^>ik» 
iieceflary  to  gam  a  fcttlement,  yet  it  is  nqt  neceilary  tliat 
the  fervicc  for  the  year  Ihould  be  under  one  and  the  fame 
hiring;  ar>d  he  cited  the  juafes  of  R^x  v.  Overton  {aj  and  (a)  Ante,  pige 
Rex  V.  BrifhtwcU(bJ  to  this  efFeft. — TueCouii.t  grant*  4»5»P*«  3^3- 
cd  a  rule  ;  but  on  (hewing  caufe>  they  were  clear  that  this  (^)  Ante,  pap 
point  wa|s  fettled  by  the  cafes  cit^,  and  alfo  by  the  cafe  4171  pi-jS?* 
of  Rix  V,  j/vnho€  (f).    The  order  of  fclfions  was  there-  /^x  ^„j^^ 
fore  qualhcd.  ,  410,  pi.  '389. 

391.  Eardijlaudvp  Leominjicry  Hilary  Terntf  6.  Geo.  ^.Thn  fentic^  ^x%^ 
Editor's  MSS.—Tvio  juftices  remove  Elizabeth  fFright.  ^^  hirin  ^n- 
iingle  woman,  from  the  parilh  ofEardiJlandto  the  parifh  MKbeconnea- 
of  Leom'mjier^  (he  being  pregnant  witli  a  child  which  if  ed  with  the 
born  would  be  a  baftard,  and  therefore  likely  to  beooipc  ftr^ice  under  a 
chargeable  to  the  fa/d  parilh  of  Eardijland.    The  feffions,  ^^^^^ 
on  appe^,  quafh  the  order  and  ftate  the  following  cafe  :^-  "J*^),  p^eA 
The  pauper  Elizabeth  Wright^  as  appears  from  her  teili-  hiring  there  It 
mony  given  upon  oath,  lived  with  'jt^hn  Smith  in  the  pariih  •  refidenceoi 
of  Leomtnfler^  as  a  covenant  ftrvant  from  the  latter  end  of  ^°^  ^3r'' 
the  month  of  May  1731  to  tlie  beginning  of  May  1 732,  s.  c.  Stm. 
fpr  the  wages  of  two  guineas  and  fix-pence :  that  fliecon-  s.  c.  1.  SeC 
tinued  in  her  fervice  during  the  whole  of  that  time ;  and  ^^'  "^» 
that  a  day  or  two  before  the  expiration  of  the  timr  for 
which  l|)e  was  fo  hired,  ihe  was  again  hired  by  the  faid 
J9hn  Smith  for  a  whole  year,  at  the  wages  of  two  pounds 
five  (hillings,  and  continued  in  the  fame  fervice,  purfuant 
to  the  fecond  hiring,  until  the  middje  of  the  month  of 
July  following,  and  then  went  away  fron\  her  fervice 
without  her  matter's  confent. — The  Court,  without 
finy  di£|culty,  quafhicd  the  order  of  feflions,  for  that  there 
was  a  hiring  for  a  year  and  a  fervice  for  a  year,  and  it  is 
not  neceilary  that  the  hiring  ^nd  fervice  fhould  he  under 
que  and  the  fame  contra£t ;  for  if  there  be  a  continuation 
of  the  fS^me  fervice  oi  forty  days  after  a  hiring  for  a  year, 
and  a  previous  fervice  under  a  different  hiring,  fo  that 
tliere  is  \n  the  whole  a  fervjce  for  a  year,  it  is  enough, 
fhc  ordir  of  f^flipns  was  ouaftic^t 


39a.  Rex  V.  Fifehead Magdalen^  Mich,  Ternty  U-  Gei.  2,  ^fi^^  of 
Burr.  8, a  iifx^—FTiinamTrlm  the  father  was  born  in ^"^^^^'^J^^ 
Wejt  Stower^  and  afterwards  hired  himfelf  for  a  year  with  ^  hjrinjj  rraii\ 
pne  R,  P.  of  Fifthead  Magdalen  \  with  whom  he  lived,  in  Mldfymmtr  ta 
purfuance  of  fuch  hiring,  for  one  year,  and  received  his  Udyd^  may 
wages.    The  faid  pauper  afterwards  went  into  the  ^^"4  J^^^'jJJ^^^^ 

ibr¥ice  nnder  a  new  hiring  for  a  year  5   although  the  fervant  ftoAvtA  hia  laraset  at  h^y 
<itffi  and  left  l)»i  mafter*!  bouCe,  for  an  hour,  Itefore  M\e  foQond  hiring  wat  laadt, 

■  j;c4  parifh 
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Rix  •.      parifh  of  IVcJl  St9Wir^  and  hired  himfelf  to  one  R.  H.  of 

FiFBMBAP     ff^-gf^f  Stou*erj  from  Midfummer  to  Lady-day  following,  at 

MA.coALiK.  ^^^    ^^^  ^j^^^  jl^^^^  quarters  of  a  year;  and  at  the  (aid 

Lady-day  he  received  his  faid  wages  of  40s.  and  left  his 
mafler's  fervice;  and  then  went  to  his  father's  houfe  in 
IVcft  Slower  aforcfaid,  before  he  and  his  faid  mafter  bad 
any  difcourfe  about  continuing  in  his  fervice  !or  making 
any  new  contrad.     After  he  had  been  with  his  father 
about  one  hour,  his  father  advifed  him  to  eo  to  his  maf- 
ter, and  fee  if  he  could  not  agree  with  him  tor  a  year.  He 
accordingly  went  up  thereupon,  and  met  his  mafter,  and 
agreed  with  him  for  a  year,  at  3I.  ids.  a*year ;  and  lived 
with  his  mafter  but  half  a  year,  viz.  to  Afichailmas  fol- 
lowing, in  purfuance  of  fuch  fecond  agreement ;   when 
his  mafter  turned  him  away,  and  paid  him  only  half  a 
year's  wages,  which  he  accepted  of,  and  quitted  his  maf- 
ter*s  fervice.     When  he  went  from  his  faid  mafter's  houfe 
as  afbrefaid,  he  had  no  clothes  but  what  he  wore,  except 
a  fliirt,  which  he  left  at  his  laid  mafter's  houfe  in  fVeft 
Slower  aforcfaid.     The  objeftion  made  to  thefe  orders  by 
Mr.  Bknnet,  fupported  by  Serjeant  Hussey,  was, 
That  fFi/Iiam  Trim  the  father  gained  a  good  fettlement 
in  ffyi  Stowcry  by  beinghiredfor  three  quarters  of  a  year 
and  ferving  it,  and  then  fervinghalf  a  year,  in  purfuance 
of  a  hiring  for  a  whole  year  :   for,  that  here  was,  upon 
the  whole  taken  together,  both  a  hiring  for  a  year,  and 
a  fervice  for  a  year ;  which  is  all  that  the  ftatute  of  3.  & 
4.  //'///.  faj*  Mary^  c.  II.  f.  7.  even  after  its  explanation  by' 
8.  &  9.  IVilL  3.  c.  30.  f.  4.  requires:  and  it  has  been  de- 
termined not  to  be  nccciiary  that  both  (hould  be  uppi^ 
the  fame  contract     In  proof  whereof  thcv  cited  the  cafc^ 
(tf)io.  Mod.     of  Bri^^hizvi/I  Rnd  Wtft  H(mmn^(a)<i  and  Rex  v.thelnha — 
»^.7'  hlianti  of  ^lynhoe ( b),     "I'he  anfwcr  given  to  this  objcftioiUi^ 

Antc,ps<5c4X7,  j^^   Mr.  Gundrv  and  Mr.  Brodrep    (who  were  0^ 

Til       1 B  **  ^  " 

connfeiy«;r  the  orders)  was,  'i'hat  the  former  of  thefe  aftjr: 
requires  a  hiring  for  a  year  ;  and  the  latter,   the  8.  &  r^ 
lyilL  3.  c.  30.  f.  4.  cxprcllly  requires,  •'  that  the  pcrfo    - 
**  fhall  continue  and  abide  in  the  fame  fervice  during  tl 
'*  fpace  of  one  whole  year  :*'   whereas  the  firft  hirin;^ 
in  the  prcfent  cafe,  was  only  for  three  quarters  of  a  yea 
and  that  coi  lira  (it  was  difcontinued  and  at  an  end,  bcfo-^ 
the  fecond  contrail  was  entered  upon:  fo  that  it  was  n 
a  continuing  in  the  fame  fervice.     He  left  his  fervic= 
v;as  his  own  mafter,  and  might  have  hired  himfelf 
another.     Not  were  thefe  two  fervices  both  under  t-  ^ 
fame  contrai>.     For,  the  fuft  contratt  was  for  forty  ih    '^ 
lings  for  the  three  quarters  of  a  year  :  the  fecond  was  t^^ 
3I.  los.  for  The  whpie  year;  which  is  a  quite  diflcru^'^ 

ca/i- 


{b)  Anie,  pag« 
4ZQ,  pi.  389. 
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contraA.  —  Lee,  Lord  Chief  Jufttce.    I  remember  the      Rtx >. 
refolution  that  a  hiring  for  a  year  and  a  fcrviccfor  a  year    P''*"*** 
were  fuffi.cient  to  gain  a  fettlement,  if  there  wereiir'faft  **^*****'*'^ 
both,  though  all  the  fervice  fhould  not  be  under  the  fame 
contrad,  wasfirft  come  into  in  LordMacclssfield's 
time;  and  Sir  Thomas  Pow  is  (who  was  juft  come  into 
tlie  court)  boggled  very  much  at  it.     But  it  is  now  ef« 
tablilhed  that  a  hiring  for  a  year  and  a  fervice  for  a  year 
will  gain  a  fettlement,  though  all  tlie  fervice  be  not  ia 
purfuance  of  the  firft  hiring  for  a  year.     The  reafon 
given  by  Lord  MACcLEsFiEtD  for  this  refolution  was, 
that  the  words  of  the  a£ts  of  parliament  were  complied 
with,  by  there  being  both  a  hiring  for  a  year  and  alfo  a 
fervice  for  the  fpace  of  a  wholQ  year,  although  the  whole 
icrvice  for  a  year  was  not  performed  under  the  hiring  for 
a  year ;  and  the  intention  of  the  adts  was  to  prevent  per* 
fons  of  no  credit  from  intruding  into  parifhes.    The  hi- 
ring for  a  year  was  thought  neceflkrv,  to  (hew  that  the 
perlon  had  credit  enough  to  be  hirea  for  a  year  by  any 
parifhioner  who  had  fo  much  confidence  in  him.  '  And 
another  confideration  was,  the  benefit  received   by  the 
pari(h  from  the  perfon's  labour  for  a  whole  yeaf .    Thefe 
were  the  reafons  of  the  refolution :  and  this  refolution 
has  been  adhered  to  ever  fince.     The  only  difference 
between  the  cafes  adjudged  and  the  prefent  caf(^  is,  that 
in  the  cafe  now  before  us  it  is  ftated,  that  after  the  fer- 
vant  had  received  his  wages  for  the  three  quarters  of  a 
year  and  left  his  mafter's  fervice,  he  went  to  his  father's, 
was  abfent  about  an  hour,  and  then  came  back  to  liis 
mafter  and  entered  into  the  frefh  agreement  for  a  year. 
Now  I  fee  no  reafon  wtw  this  fliould  be  looked  upon  as 
a  difcontinuance  of  the  fervice.    The  fervant  was  a  little 
doubtful  about  a  new  contra£l ;  hie  goes  to  confult  his 
father,  and  in  an  hour's  time  returns  and  makes  a  new 
contrad,  and  ferves  as  long  under  it  as  to  make  up  (in 
the  whole)  a  complete  fervice  for  a  year.     The  famenefs 
of  the  contract  has  not  been  fo  flri^ly  infifled  upon,  as 
CO  make  it  abfolutcly  neceflary  that  it  fhould  be  under 
,  tlxe  very  faipe  bargain,    1  remember  a  cafe  (which  T  ar- 
gued myfelf)  between  \\it  Inhabitants  of  Jv'mghoe  and  SoU* 
tury  (tf ),  where  a  Ihepherd  was  hired  for  a  year  into  Iving*  («)  E^C».t« 
hoe^  by  a  farmer  who  quitted  tlie  farm  to  another  perfon  *'?^2^* 
before  the  year  was  out,  and  the  fervant  ferved  out  his  year  J^^g^  2!^ 
with  that  other  perfon  ;   and  was  holden  to  be  fettled  in 
I*vingho€ ;  it  being  a  continuance  in  the  fame  fervice,  un- 
der the  fame  hiring,  in  the  fame  farm,  and  under  the  fame 
contrad,  which  had  never  been  dilTolved. — Mr.  Justice 
H^QiL  concurred  in  the  fame  opinion  \  and  did  not  look 

upon 
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Res  #•  ti{K)n  this  ahfence  for  an  hour)  under  the  circnmftafice  oC 
¥tr%unA9  going  to  confuh  his  fetfaer,  to  be  a  diicontinaanoe  of  the 
>U«»ALSjc.  Jjrvicc  fufficicnt  to  prevent  a  fcttlemcnt.— Mr.  Justice 
pROBYK.  This  matter  was  firft  fettled  in  Lord  Mac-* 
ctESFiELD's  time,  as  tny  Lord  Chief  Juftice  has  men* 
tioned  :  there  was  much  doubt  about  it  at  firft.  The 
reafon  of  the  refolution  was,  that  thefe  2JSt9  weye  reftric* 
live  of  the  liberty  of  the  fubje^f  and  tberefele  ought  to 
leceive  a  liberal  conllrudion.  They  teausrt  a  hiring 
.for  a  year,  and  a  fervice  for  a  year:  and  ooth  reiioifitea 
.were  complied  with.  The  prefent  cafe  Was  not  an  abfo- 
lute  determination  of  the  fervice.  It  was  not  a  total  de- 
parture. He  only  went  to  his  father  for  an  hour,  kav- 
ing  part  of  his  clothes  at  his  mailer's  honfe ;  and  theii 
agreed  with  him  for  a  year,  and  lived  on  with  him  :  fo 
th^tthe  fervice  adually  continued.  It  is  not  ftated  to  be 
a  departure  from  the  fervice  with  the  confent  of  his 
mailer ;  and  it  is  the  fame  iervice,  though  performed 
under  two  contrafis. — Ma.  JustxceChappxe  alio  con- 
curred in  opinion  that  this  ihort  abfence,  tinder  thcfo 
circumfiances,  was  no  difcontinuance  of  the  fervice.  He 
thought  this  determination  to  be  agreeable  to  the  former 
.  cafes.  Upon  every  new  contrail,  there  is  9,  fort  of  a  dif- 
continuance. The  tail  dav  of  the  former  contraft  vms 
the  firft  day  of  the  fecond  icrvice ;  and  this  was  only  an 
hour's  abfence  wjthin  the  fpace  of  that  fame  day  :  there- 
fore he  remained  a  fervant  during  the  whole  time  of  the 
completion  of  his  year. — ^Thb  Court  coniidered  this 
fpecial  ilate  of  the  cafe  as  containing  the  only  and  the 
whole  queflion  relating  to  the  fcttlemcnt  of  the  whole 
family ;  and  upon  that  foot  ,they  over-ruled  an  argu- 
ment, that  the  ori|;inal  order  ought  to  be  confirmed  as 
to  the  fcttlemcnt  of  the  children,  bccaufc  it  had  adjudged 
their  fcttlemcnt  to  be  in  fi/ehcod  Mc^gdahn^  and  the 
fpecial  matter  flated  by  die  leffions  concerned  only  the 
father  and  his  fcttlemcnt,  without  taking  any  notice  o' 
the  children  :  for,  they  faid,  they  mufl  take  the  fettle-  - 
ment  of  the  father  to  be  the  iingle  point  of  doubt  as  tOM 
the  fettlenient  of  all  the  family,  as  the  feiTions  had  ilatc 
liothing  elfc.    Both  orders  ^u:vihed  {^a)y 


(«)  Vide  Burr.  S.  C.  No.  147.  cafeof  Rexo.lnliibiCanttof  CtVCrfT^ 
See  alfo  Burr.  S.  C.  No.  87,  9S.  175.  wall,  where  the  fame  p^int  i%  foU^^ 
Ppu^.296.  afccrd*  and  thp  foUQwio^     rfi(cu(rt(l  and  itl\\6A^ 
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293.  R^x  Vf  Cuverfwallf  Eafttr  Term^  31.  Gca.  2,  Burr^  A  ftnkefcr 
?.  C  461. — Samuti BraffingtM^  the  pauper,  was  hired  for****^ 


year,  and  fcrved  a  year  in  CavetpvalU    He  afterwards  ?"^  *^^^  ^ 
vas  hired  for  a  year  to  Edward  Brajfington  of  Trentbam^  i^t*l^pnedii 
It  five  pounds  wage? ;  and  ferved  him  till  within  tliree  a  ferYico  of  flz 
ireeks  of  the  end  of  the  year ;  when,  on  fomc  difputes  moiwiit  nndcr «. 
irifing  betwixt  him  and  his  maftcr,  hp was,  with  his  own  J^*^**  '^"Stto 
ronfent,  difcharged  from  his  fervice,  and  received  aU  his  ^h^a[^1« 
^;iges  except  what  was  deducted  for  the  three  weeks,  ci^rly  difaoo. 
ks  foon  as  he  left  this  his  fervice,  he  went  to  Londanj  tiniiedyiMM«ijii 
md  was  abfent  about  a  fortnight,    Upon  his  return,  ^^t  *?*^^J** 
Mrs.  BraJJingtonh  rcqueft  (his  maflcp  being  then  from^^^JJ^^J^ 
lome),  he  went  a^m  intq  their  fervice;  and  within  s^yevtsfiitd, 
MTcek  after  the  expiration  of  the  firft  year,  his  faid  raafter 
tiired  him  again  for  another  year ;  and  he  ferved  him,  in 
Trentham%  for  about  fix  months  of  that  feoond  year,  and 
then  left  him.    The  Sessions  being  of  opinion,  thata^ 
the  pauper  had  abfolutely  quitted  his  fervice  before  the 
firfl  year  was  expired^  the  fubfequent  fervice  under  the 
fecond  hiring,  though  with  the  fame  mafler,  could  not  be 
taken  in  aid  fo  as  to  make  up  a  year's  fervice,  and  give  a 
fcttlemcnt,  within  the  meaning  and  intention  of  the  fla- 
tute  of  8.  &  9.  fVllL  3.  confirmed  the  order  of  removal 
from  Trentham  to  CaverfwalL'-^M.Vi.  Gilbert  obtained 
a   rule    to  quafh  thefe  orders,    becaufe  here  was  an 
lindoubted  regular  hiring  for  a  year ;   and  the  whole 
of  the  fervice,  taken  together,  was  for  more  than  a  year. 
And  he  cited  the  cafe  of  Hanmtr  v.  Ellefmerc  {a)^  where /^\  Ante,;, 
it  was  adjudged  that  the  fervice  need  not  be  in  the  fame  412,  pi.  390? 
identical  year  ;  Rex  vJnhahltantSQf  Aynhoe  S.  P.  acc9rd\y)  \  (*)  Ante,  paft 
Rex  V.  Inhabitants  of  Fifehead  Magdalen  {c)^  where  the4so,  pi'  389. 
fervant  left  his  mailer's  fervice  (leaving  a  fhirt  at  his(^j  Ante,  pi^t 
mafter's  houfe),  then  went  to  his  father  s  houfe  (in  the 4^3,  pi.  39a. 
fame  parilh)  before  5^ny  difcourf(S  al^out  a  new  contraft, 
but  in  about  one  hour  met  his  mafler  and  made  a  new 
figreement  for  a  year,  and  this  ws^  adjudged  to  be  a  con- 
tinuance of  the  former  fervice— Mr.  Morton  and  Mr. 
AsHHURST,  the  counfel/^r  tie  order  Sy  upon  fhewingcaufe 
now,  infifled  that  the  fcflions  had  determined  right,  for 
that  the  former  fer\'ice,  under  the  firft  hiring,  was  at  a 
total  end.     Thqy  ftated  the  adls  of  3.  &4.  ff^UL  i^Mary^ 
p.  II.  and  8.  &  9.  ff^ill.  3.  c.  3a     The  cafe  indeed  of 
Rex  V.  Inhabitants  of  Aynhoe  {d)^  and  the  cafe  of  Brigbiwell  {d)t,L6.Wjifm^ 
and  IVcJi' JHanning  (e)^  upon  which  that  refolution  was  tsu- 

frouncfcd  (though  otherwilc  not  in  itfelf  agreeable  to  Ante,page4ia, 
,ORD  Raymond's  own  opinion),  they  allowed,   are(*) -^^  P*W 
l^uthorities  not  to  b^  fhakeq  now  ;    that  a  hiring  for  a**7ip»«  3«r« 

year, 
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Kki  •.       year,  and  a  fervice  for  a  year,  though  not  under  the  fame 

CAvtMWAtL.  Jjj^jj^g  i^Q,.  within  the  fame  year,  (hall  be  conftrued  to 

gain  a  fettlement ;  but  then  that  muft  be  an  uninterrupted 

continuance  in  the  fanie  fervice.     And  accordingly  that 

was  the  cafe  of  a  continued  uninterrupted  fervice:  but 

here,  the  coiitra6t  was  abfolutely  determined  and  dif- 

folved.    7r.  1745,  18.  &  19.  Geo.  t.  B.  R.  Rtx  v.  Inbahi' 

{m)y\iikt.^,tants  of  Goodneftone  {a)^   is  rather  an  authority  that  ttHf 

M%%t*  s«  C.      pinefent  fettlement  is  bad  :  for  there  the  Court  coniidercd 

(thevsh  mif-    |he  man  as  being  all  the  time  in  the  fervice  of  bis  matter 


BmiTs  jC.  ML  (^t^ough  he  was,  with  his  mafter*s  leave,  gone  to  fea  upon 
95s.K0.S5.  ^hc  herring-fiChery).  They  alfo  iniifted,  that  this  could 
w^ffA.  not  poffibly  be  eueemed  a  continuance  in  the  fame  fer- 
itAioo  xiii.  vice,  under  tlie  aft  of  parliament ;  which  the  cafe  of 
<*)  Q5.  «f  not  Fifehe{id^  Tr.  9.  G.  2.  B.  R.  (b)  might  very  well  be  con- 
liMKsdMag.  ftrued  to  be. — Ma.  Norton  aiKl  Mr.  Gilbert,  the 
^akn,  ante,  counfcl  on  the  Other  lide,yir  quajhmg  the  orders^  cited 
page 42 3,  pt  ^jj^  fjjme  cafe  of  Goodneftone  as  a  liberal  conilrudion  in 
^  *  favour  of  fettlcments  ;  where  the  fervant  had  leave  to  go 

and  did  go  to  the  hcrring-fifliery,  three  weeks  before  tlic 
end  of  his  year ;  yet  the  fettlement  was  holden  good, 
The  gaining  fettlements  has  been  always  favoured;  and 
natural  birth-right  and  juftice  demand  that  the  right  of 
the  fubjed  (hould  not  be  narrowed.     And  in  thofe  cafes 
where  uibfequent  hirings  and  fervices  have  been  taken  in 
aid,  yet  there  has  been  a  total  end  of  the  firfl  contrad^as 
well  as  there  can  be  faid  to  be  in  the  prcfent  cafe.     How- 
ever,  it  is  not  neceflary  that  the  contrail  (bould  conti- 
nue uninterrupted  during  the  whole  time.    The  Court 
luive  allowed  them  to  be  acquired  under  different  con- 
tradls,  under  different  fervices,  in  different  parifhes.  And 
a  temporary  interruption  or  even  diffolution  of  the  con- 
tract will  not  vary  the  cafe :  for  in  many  of  the  adjudged 
cafes,   the  firft  contraft  wai5  even  totally  dillblved,  a» 
much  as  it  can  be  pretended  to  be  in  the  prcfent  cafe  ^ 
This  man  was  of  credit  enougli  to  be  hired  for  a  year    ^ 
and  that  is  the  proper  teft  of  his  being  a  perfon  likely  o  *■ 
not  likely  to  be  chargeable.     Nay,  he  is  even  of  crcdi 
enough  to  be  hired  tor  a  fccond  year,  after  his  firft  wa^ 
expired;  which  makes  itftUl  ftrongcr.     And  this  fcrvic  ^ 
alio  is  in  itfelf  fufiicient  to  gain  him  a  fettlement.     'J'ii  * 
wife  received  him  again,   &c.  and  the  wife's  aft  is  th  ^ 
aft  of  the  hiifband  ;  and  befides,  is  ratifietl  by  him.  An^J 
(O  ThetrorJs'^  appears  that  the  fervant  {c)  returned  to  his  fcrvic^ 
•mhc  Older  are,  within  the  firll  year.     To  the  cafes  cited  in  i  upport  o^ 
«*  ircm  apin    the  orders  it  was  replied,  that  in  the  filhery-cafc.  Rex  v. 
•*  into  their      Inhabitants  cf  Go'^dticflonc.  the  m.in  hired  a  deputy  to  feyv? 

•*   iMVkGe.*'  /•!•  I.  I'll  1  •• 

for  hmi;   and  tiiat  was  adjudgrd  to  be  a  contmnance  ni 

hi 
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liis  maftcr's  fcrvice  :    wliereas  here,  hb  fcrvicc  was  ab-       R'«  •• 

folutely  at  an  end  ;  and  the  words  of  the  aft  are,   **  tliat  CAviatw^fc*. 

*^  he  (hail  continue  and  abide  in  the  fame  fervice  during 

•'  the  fpacc  of  one  whole  year  («)/' — LordMansfiei-w  («)  i.  ^^  w« 

iaid,  the  determinations  u[>on  thefe  poor  laws  ouglit  to  be  }.€«  jar.^. 

according  to  plain  common  fcnfc,  and  with  the  Icaft  Ame.pagcji^ 

iubtlety  polfible.     A  hiring  for  a  year  was  neceffary  by  P^  3«3« 

the  former  aftf'^) :    a  fcrvice  for  a  year  was  added  by(0  s.&4-^* 

the  latter  {cj.     And  where  the  mailer  gives  jeave,  it  is  a  *  ^"^  *''*!?* 

continuance  in  the  fame  fcrvice;  as  in  that  cafe  of  tlic  p||*?l5f*** 

berring-iiflierv,  where  a  man,  with  his  mafter's  confcnt^ 

hired  one  to  lerve  for  him  ({I).     So  where  there  has  beca  *  '*^^,  / 

both  a  hiring  for  a  year  and  a  fervice  for  a  year  (tliough 

tlie  original  hiring  was  for  Icfs  than  a  year),  and  the  fcr-  O  ^5MjR»k#* 

vice  continues,  it  has  not  been  required  that  the  biring  ^^'^^^^  «^.  i 

for  tlic  whole  year  fliould  be  ftriftJy  reckoned  from  the  and  port. 

firll  moment  of  the  fervice  ;  but  it  fhall  be  coniidered  as  kQU» 


fufficlent,  tiut  tlicre  w^ere  l>oth  a  hiring  for  a  year  and  a 
fcrvice  for  a  year.  In  the  cafe  of  Fif\^c4idy  the  fcrvicc 
was,  in  my  apprehenfion  (and  fo  Lord  Chief  Justice 
Lee  and  the  rcll  of  the  Court  alfo  Cook  it),  a  continued 
icrvice.  But  here  was  a  chafm  of  a  fortnight  or  three 
weeks.  And  the  firft  contract  was  abfojutely  diflblved  \ 
and  fo  continued  for  a  fortiiight  or  three  weeks.  'J'hcrc- 
forc  this  laft  fcrvicc  cannot  be  connedted  with  the  former.  -. 
part  of  the  year.  For  if  a  chafm  of  a  fortnight  or  three 
weeks  be  not  a  difcontinuance  of  the  fcrvice,  it  will  be  ' 
hard  to  fay  wiiat  is.  Tiicrefore  I  hold  that  here  was  wo 
i^^ttlemcnt gained  in  Trentham, — Mr. JfusTiCE  Dennxsok. 
The  true  rcafon  of  the  liberal  conftruftions  of  fervices 
for  a  year  has  been,  lH:cau(e  the  fame  fervice  continued: 
whereas  this  cafe  is  the  very  rcvcrfc  ;  it  being  exprcfsly 
ilated,  that  ho'  was  difciiarged  :  fo  that  we  cannot  help 
taking  it  to  be  totally  diflblved.     Indeed  in  the  cafe  of  * 

Jynhoe  (^),  and  in  that  oibrighfxell  and  I feft- Harming  (/),  ^'^^  ^J^^*^ 
tlic  Court  (though  indeed  tbcy  were  uponacpnftruftion**^'  ?••  3  9» 
fomewhat  ftraiued  too)  determined  tlicm  upon  the  foot^^^  Antc,^l»Bt 
of  the  fcrvicw  continuing :  whereas  this  fervice  was  to-    *'»"•*'* 
tally  at  an  end.     Therefore  heconcurred. — Mr.  Justice 
Foster.    The  cafe  of  Fi/ehcad  co\\fixia&  the  principle 
that  the  Court  now  go  upon.     There  they  did  not  con- 
(ider  fo  fmall  an  interruption  as  one  hour,  or  thereabouts, 
as  an  entire  diflblution  of  the  contraA.     But  here  it  is  a 
total  diflblution,  and  the  two  fervices  cannot  be  conncAed. 
Therefore  he  concurred  ;   and  upon  the  fame  principle, 
that  it  ought  to  be  a  continued  uninterrupted  fer\'ice. — 
Mr.  Justice  Wilmot  concurred.    Thecafes  of  hiring 
for  lels  than  a  whole  year,  and  fervico  (under  fuch  hiring) 

for 
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Rm  vl  for  part  of  a  year*  and  then  a  fecohd  hiring  for  a  whole 
VAVBatwAfci,.  y^j.^  j^j  fervice  for  part  of  it>  is  indeed  within  the  words 
of  the  a£t,  wliere  the  whole  fervice  together  amounts  to 
one  whole  year.  But  here  is  both  a  diiTolution  of  the 
contract,  aiid  alfo  an  end  of  the  fervice  ;  botli,  within 
the  firft  year  :  whereas  in  the  cafes  cited,  tlie  fervice 
continnea.  The  cafe  of  Flfehcad  was  only,  as  Load 
Chief  Justice  Lee  exprellcd  it,  a  heiitation  of  theboy 
for  an  hour.  Therefore  it  is  plain  that  if  Lord  Chief 
Justice  Lee  had  coniidered  it  as  a  difiblution  of  the 
contrafl  and  an  end  of  the  fervice,  he  would  have  heU 
flic  fettlement  to  be  bad.  And  it  is  much  the  beft  way 
to  determine  tliefe  cafes  upon  the  poor  laws  according  to 
plain  and  common  fenfe.  For  if  once  we  go  upon  nice- 
ties of  conftrucVion,  we  fhall  not  know  where  to  flop: 
for  one  nicety  is  made  a  foundation  for  another ;  and  that 
other  for  a  tliird  ;  and  fo  on,  witliout  end.  Therefore 
he  concurred  entirely  with  the  reft  of  tlie  Court;  and 
upon  the  fame  principle  (/7),  that  it  ou^ht  to  be  an  un- 
interrupted continuance  of  the  fame  fervice  ;  or  elle^  that 
the  fecond  fervice  could  never  be  connefted  with  the 
former. — Per  CuriaM)  unanimoufly,  Both  orders  af" 
firmed. 

The  ferviee  an*      3g4  •  Rtx  v.  tlnderharrvw  and  Bradley-  Fields  Hilary  Term^ 

rferaliiriogfromg,  (y^^,  2-  Burr,  S.  C.  545.  —  Anne  keliety  Cinglc  womaili 

i;*&::L,hi^l  hcrfclf  at  fnU/u„,i<ie  1763,  to  John  Ti^pfin  p( 

becoujiicdwith^''^/'^^''^  ^^^  -L-V-W,  to  Icrvc  him  till  the  IVhttfuntidt 

a  fervice  lili  the  following  [1764]  ;  which  method  of  hiring  (from/iPWf- 

t^TRnr.ing of    funtide  to  IVhltJuntide)  is  the  ufual  courfe  of  hiring  far* 

i^'^utid°r°''*  vants  by  the  year  in  that  county  of  fpyimoreland.     In 

wf;i,g  from  the  P^*^^"^"^^  ^^  ^^'^  hiring,  (he  fcr\'ed  him  till  Martinmas 

»nufufniJt£or  following  [1763  ;]  received  her  wages  for  that  time>  and 

mjtar.  quitted  his  fervice.     At  the  C/jr/^mtfj  following  [1763,  J 

file  hired  herfclf  to  the  faid  Jvhn  Thompfon^  to  fcrve  him 

at  Croft hwalte  and  Lythcy  till  IVhitfuntide  then  next  fol-<-— 

lowing  [1764]  at  one  pound  wages  ;  which  fhe  reccivcd-*- 

At  the  fame  IVhhjnnude  Ihe  hired  herfclf  for  onevcar  tc^ 

the  find  John  T})ompfon^  to  I'erve  him  from  that  time  til^ 

ll'h'tjuntide  1765,  at  Croftkwaitc  and  Lytbe  afgrefaid  :  an 

(he  continued  in  her  faid  mailer's  fervice  at  Crofthwalt 

and  Lythc  aforcfaid,  under  the  faid  hirings>  from  the  be — 

ginning  of  January   1764  till  the  beginning  of  AfarcfS^ 

1765;  and  then  quitted  her  faid  fervice,  and  recciv 


(a)  This  principle  was  nlfo  fuJIy  19.  G.  3  Burr.  S.  C.  |>a^  25^* 
fettled  and  eaahiifned  in  Rix  v.  In.  No.  S7.  See  alfo  BiiJT.  S.C.  No.  29« 
habitants  of  Crofcombe,  M,   i745>    No.  21 5.  S.  P. 

wagc^ 
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wages  in  proportion  to  that  time ;  being  lam^,  and  not      &»  ^ 
ab^  to  lerve  him  any  lon^r.    The  Sessions  were  of  ^*^r^* 
opinion^  that  Anne  Kella  gamed  no  fettl^ment  in  Crop-   i^jy-ynV^ 
tbwMe  ami  Lythe ;"  and  therefore  quafhed  the  order  of 
the  two  Juftices. — Mr.  Stowb   moved  to  qua(h   this 
order  of  (elTions,  For  that  there  was,  upon  the  whole  (late 
of  thele  fa£ls,  a  hiring  for  a  year,  and  a  fervice  for  aycar^ 
when  both  ^ere  coupled  together;  though  indeed  tl)c 
firil  hiring  was  for  lefs  than  a  year,  and  the  fecond  fervice 
was  likewife  for  lefs  than  a  year. — Mr.  Dukming  and 
Mr.  Wallace  (hewed  cauic  why  this  order  of  fefRons 
flioutd  not  be  quaflied.    Three  leveral  hirings  are  here 
ftated  ;  but  the  laft  only  is  for  a  year.    For  the  firft  hiriM; 
is  out  of  the  cafe;  as  the  fervice  under  it  was  totally  di^ 
continued ;  and  the  fecond  hiring  was  but  for  about  ftit 
months.     But  the  fubfequent  continued  fervice  after  tlie 
tliird  hiring  being  taken  all  together,  and  coupled  with 
the  prior  (ervice  under  the  fecond  hiring,  amounts  to 
more  than  a  year :   and  it  has  been  fettled,  that  a  iub^ 
iequent  fervice  for  lefs  than  a  year  performed  under  a 
hiring  for  a  whole  year,  coupled  with  a  prior  fervice  un- 
der a  hiring  for  lefs  than  a  year,  fhall  gain  a  fettlement; 
provided  that  there  be  (upon  the  whole)  both  a  hiring 
for  a  year  and  alfo  a  fervice  for  a  year  {a).     The  cafe  of  {a)  See  Rex  •• 
Rex  V.  Ovrrten  was  the  firfl  in  which  the  Court  coupled  Wrington,an«^ 
a  prior  fervice  with  a  fubfequent  hiring,  and  held  herP*|"3»7iP** 
to  be  fettled  in  SteventoHy  becauie  fhe  fcrvcd  above  a  year  |^ '^^^  ^^^ 
m  all  (^).     The  cafe  of  South  Molton  in  Suffolk  fc)  was  s.  C.  No.  3^ 
a  like  determination.     The  maid  w^as  a  covenant^fervant ;  ^7. 149. 
Hr&f  for  half  a  year,  which  fhe  fer\'cd  ;  and  then,  for  ano-  Doogl.at6.S^, 
ther  year,  and  ferved  half  of  that :  it  was  holden  to  be  a  fer-  {t)  Ante,  pag« 
vice  for  a  year,  within  the  new  flatute.     Then  in  Rex  v.  4151  pi«  jSa- 
^nhoe{d)^  the  Court  held,  that  they  were  bound  by  ^j)  Ante,  pj^ 
the  pr^:edents  ;  and  determined,  upon  authority  of  the  416,  pL  3S4« 
precedents  (f),  that  fuch  a  hiring  and  fuch  a  fervice  made 
a  fettlement.    The  pauper  was  hired  in  Blcefter  from 
Cbriftttuif  to  Michaelmas^  and  ferved  till  Michaelmas ;  then 
he  was  hired  for  a  year,  and  ferved  till  ATidfummer  :  this 


{d)    Vide   Ld.    Raym.    1511.  well    and    Wefl    Hilhm,    ^aftefi 

^icb.  Term,    z.    Geo.   1.    1727.  z.Ceo.t.     SclfioDS  Cafes,  VoU  L 

%nd    Seflloos    Cafes,    £dit.    1750.  p.   9a.   No.   S7.     FuJey,    p.    154. 

Vol.  ii.Ca(b  119.  page  139.     to*  Lucas,  287.  and   fee  a  manifrcript 

1^»  I SS*  ^n^i  *(i<^i  P**c  420*  pl*  3^9*  Report  of  this  Cafe^  ante,  page  41 7^ 

(«)   Paructtlarli  cbH(  of  Bright-  pi.  jS;. 


be 
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kF3i9»       was  holden  to  gain  him  a  fettlcment  in  Bicefler.     But 
<7iii»BRBAft.  Dr.  Burn  {a)  has,  in  his  tenth  edition,  remarked,  tliat 
sow  ami  Bb  AD-  jjj^fo  ^^^  Foundation-Cafes i  viz.  that  of  Overton  and  that 
&ir-Fit&o.  of  South  MoultouyVftTtooth  of  them  antecedent  in  time 
to  the  ftatute  of  8.  &  9.  /A7//.  3.  which,  befides  a  hiring 
for  a  year>  requires  a  continuance  in  the  fame  fervice  for 
a  year*     Bridge  Bailfs  fervice  expired  in  Jtril  1696 ; 
*    and  the  aA  was  not  made  till  after  tnat  time,  for  the  fef- 
fions  did  not  begin  till  20th  OHobcr  1696  ;  lb  that  both 
her  hirings  and  the  whole  of  her  fervice  were  prior  to  the 
adt  of  parliament  of  8.  &  o.  W.  3*  which  did  not  take 
force,  perhaps,  till  ifl  mas  1697.     Before  that  a£k»  a 
hiring  for  a  year  and  forty  days  fubiequent  fervice  were 
fufficient  to  have  gained  a  Settlement.    In  the  South  Mdt^n 
cafe,  the  fame  thing  will  appear  by  computing  tlie  times  {h)^ 
Therefore  the  quefiion  is  ft  ill  open.     In  the  cafe  of  Ktx 
v*  Inhabitants  of  jiynhoe^  Lord  Raymond  and  alfo  Mr. 
Justice  Page  declared,  that  if^ithad  been  then(r)  rts 
tntegra^  they  ihould  have  adjudged  it  to  be  no  fettlement 
in  Bicijicr.    And  it  now  appears  to  be  fo  ;  as  the  two 
fuppoied  precedents  were  in  fa£t  no  precedents  at  all, 
being  prior  to  the  ftatute  of  8.  &  9.  IVilL  3.     Thelrefort 
the  fervice  ought  to  be  fubfequent  to  the  hiring  for  a  ycari 
and  according  to  it ;  or  elfe,  it  cannot  gain  a  fettlc.ment 
They  acknowledged  that  the  cafes  were  againft  them : 
but  what  they  ftrongly  urged  was,  tliat  thole  cafes  were 
founded  on  an  error ;  and  therefore  the  fuperftrudhire 
built  upon  them  muft  of  courfe  fall  to  the  ground.-^ 
Lord  Mansfield.    The  authority  of  thefe  cafes  will 
be  juft  the  fame,  whether  the  fafts  were  prior  to  the  fta- 
tute, or  not  i  becaufe  the  Court  determined  them  as  upon 
fafts  fubfequent  to  the  ftatute  (d).     Dr.  Burn  has  great 
merit:  he  has  done  great  fervice  ;  anddeferves  great  com- 
mendation :  and  his  opinion  is  fupported  by  tlie  argu- 
ments and  obfcrvations  which  he  has  urged  in  favour  of 
it.    But  there  are  many  determinations  the  other  way: 
and  upon  the  reafon  of  the  thing,  the  man's  credit  ariiing 


{a}  See  Dr.  Burn's  tenth  edition,  third  edition;)  and  in  i.Ld.  Raym. 

title,  **  Poor,  Setrlcmcnt  by  fervice  j"  i  51 1,  and  very  impcrfcAly  and  an* 

vol.  iii.  p.  308.  and  ^17.  corredily  In  Ficz. Gibbon,  pn^  3. 

{b)    Sec  this  computation  in  Dr.         (^  Vide  1.  Ld.  Raym.  426.  The 

Burn*ii  tenth  edit,  in  oAavo,  p.  317.  queftion  in  the  South  Molten  Cale 

(c)  Vide  Dr.  Bum's   fame   tenth  is  expref^ly  f>ated  to  be,  ^  Whether 

edition  in  oflavo,  vol.  iii.  pa.  315,  **  it  was  a  fervice  for  a  year  within 

31ft.  and  to  Foley,  pa.  155.  (in  the  **  the  new  (latute  ?*' 

from 
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from  his  being  hired  for  a  year  is  as  ftrong  in  th<?  one     R»«  »• 
cafe  as  in  the  other.     Therefore  the  determinations  are  ^^"j  Jiia* 
better  founded  upon  reafon,  than  the  objeftion  to  them  i£Y-riLL», 
is.     Bcfides,  they  are  in  favour  of  fettlcnients  ;  which  is 
fufficient  to  turn  the  fcale,  if  it  hung  quite  even.     For 
feveral  reafons  therefore  we  ihould  not  depart  from  thefe 
adjudged  cafes ;  but  chiefly,  from  the  inconvenience  of 
altering  and  overturning  fettled  determinations.     It  is    ' 
beft  ftare  decifis.     The  overturning  fettled  determina- 
tions would  be  of  very  bad  confequence :  they  ought  not 
to  be  fhaken.      The  pra£licc  was  adhered  to  in  the 
Bewdley  Caje  (a),  though  irrcconciieablc  to  a  very  recent  (n)  Vide  ? . 
a^  of  parliament.     The  foundation-cafes  that  have  been  Pttrt  Wililtmf» 
bbje&ed  to  are  as  good  authorities  as  if  the  fafts  of  them*"-  **>  »*S» 
had  been  right :  for  it  is  tlie  ground  of  thofe  determina-  J^f^tSd*' 
tions,  not  the  fafls  of  tliem,  which  were  perhaps  mifap-Borgefleiol 
prehended,  that  gives  them  weight  as  precedents  for  fa-  Bewdky. 
ture  determinations.  —  Mr.  Justice  Wilmot  fpoke 
likewife  with  great  regard  of  Dr.  Burn  (as  indeed  all  the 
world  does) ;  and  he  thought  the  Do^or  had  reafoned 
very  feniibly  and  ingenioufly  in  iupport  of  his  opinion  : 
andf  he  further  added,  that  ir  it  had  been  res  inte^ra^  he 
might  perhaps  have  thought  fo  too ;  or,  at  kaft,  have 
doubted  upon  it     But,  it  is  now  fettled  ;  and  the  deter- 
mination IS  in  favour  of  fettlements :  and  therefore  it 
would  be  of  ill  confequence  to  vary  from  fuch  a  fettled 
determination.     He  declared  the  maxim  Jiare  deetfis  to 
be,  in  his  opinion,  always  proper ;  more  efpecially  here : 
and  was  therefore  for  eitablifliing  the  orinnal  oraer,  and 
d!ifcharging  that  made  at  feffions. — Mr.  Justice  Yates 
fpoke  to  the  fame  efFe£t.     Otherwife,  he  faid,  he  (hould 
have  held  as  Dr.  Burn  did :  for  by  8.  &  9.  fVill.  q.  c.  jo. 
IS  is  required  to  be  ^*  a  continuance  in  the  fame  fervice." 
—  Mr.  Justice  Aston  concurred:    and  added,  that 
Lord  Hardwicke  was  likewife  of  the  opinion  ^art 
deetfis ;    and  was  very  feniible  of  the  inconvenience  of 
departing  from  fettled  determinations.     Upon  the  whole 
therefore,  by  the  unanimous   opinion  of  the   Court, 
grounded  upon  this  principle  of  not  overturning  fettled 
determinations  (and  not  upon  a  difference  of  fentiment 
iirom-Dr.  Burn^  or  difapprobalion  of  his  reafons),  they 
quafhed  this  order  of  fefhons^  and  affirmed  that  of  the 
two  jufticct,— -Order  of  feffions  quaihcd.    Original  or- 
der affirmed. 
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Senricefori  jgj.  Rcxv.  ElUifieldy  Hilary  Term^  1 7.  G€$.  3.  C/1/4L4, 

mn  °"^ih^**  —Cafe  flatcs.  That  the  pauper  was  hired  on  tlie  6th  of 

theyw^iu"  December  1773  to  Jo/;;/ Z?a//»i£7«,  of  the  pariftl  of  ^/Z/J- 
gain  a  fctilc-  fieldy  to  fcrve  till  the  AUchaclmas  1774.  That  he  went 
m-nt,if  ihedif-  into  the  fervicc  the  next  day,  and  continued  therein  tiU 
coniiouance  j^jj^g  o'clock  Oil  faid  Michaelmas -Jay ;  at  which  time  his 
a^yTof*  niaftcr  paid  him  his  wages,  and  the  pauper  took  hi| 
which  the  law  clothes,  aud  left  his  mafter's  houfe  and  fervicc.  About 
will  nee  make  half  an  houir  afterwards,  his  mailer  came  to  him  in  the 
a  fraOioo.  fj^\^  parifli,  and  dcfired  him  to  ftay  with  him  ;  but  the 
s.  c.  DousU  pauper  delired  a  fum  for  his  wages,  which  the  mailer  it* 
3'o.  fufed;   faying,  he  fhould  fee  him  prefently  at  Bafing* 

Jloke  fair,  held  that  day  for  hiring  fervants.  That  at  tnc 
feir,  at  one  o'clock,  he  there  made  an  agreement  with* 
the  maftcr  to  ferve  him  till  Michaelmas  following,  17751 
and  went  into  his  fcrvice  that  evening,  bein^;  the  evenmf 
of  the  faid  Michaelmas -day  1774  ;  and  continued  therein 
for  tliree  months.  That  pauper  thought  himfelf  at  h- 
bcrty  to  hire  himfelf  to  anv  other  perfon  as  foon  as  he 
left  Iiis  mafter's  houfe  ;  ana  ihould  hzvt  hired  himfetf 
to  any  perfon  who  would  liave  given  him  the  wages  be 
afkcd  of  his  maflen — Lawrence  fhewed  caufe  in  fup- 

Sort  of  tliefe  orders.  The  fcrvice  having  been  continued 
uring  every  day  of  the  whole  year,  the  pauper  muft 
coniidcred  as  Ixaving  fcrved  for  a  year  within  the  mean 
ing  of  ftatutc  ^.fVill.  tsf  Mary,  c.  1 1.  and  8.  &  9.  frill. 
c.  30.;   and  he  infilled  upon  tlie  cafe  of  Rex  v.  the  Inha^ 
{a)  Ante,  p^%^  hitants  of  Fifehead  Magdalen  (a) ^  as   in  point*  *— LoRD 
4*3»  P*'  39*'   Mansfield  calling  upon  the  other  fide;   Mansfieli), 
Dunning,  and  Kerby,  in  fupport  of  the  rule  to  quafli 
the  orders,  contended,  that  this  cafe  differed  from  that  of 
Fifehead ;    for  that  there  the  pauper  had  left  part  of  his 
clothes  (his  Ihirt)  behind  at  his  mailer's;   and  that  the 
fcrvice  might  be  well  confidcred  as  continuing,  while  the 
pauper  wxnt  home  for  that  advice  which  he  received 
from  his  father;   but  that  in  tliis  cafe  the  feparation of 
the  parties,  though  Ihort  indeed,  was  complete  and  per- 
fc£l :   that  if,  after  an  interruption  of  three  hours,  the 
relation  between  mafler  and  fervant  could  be  confidered 
as  continuing,  there  certainly  could  be  no  reafon,  a* 
there  was  certainly  no  provifion  of  any  ilatute,  to  pre- 
rent  its  being  holdcn  as  fubfifting  and  uninterrupted  at 
the  end  of  three  days :    that  the  diffolution  of  tlie  con- 
;tra£l  being  fo  complete  without  a  pretence  of  fr^ud,  no 
fi5tticment  could  be  gained  under  fuch  a  fervice;  even  if 
the  Court  would  conned  two  fcrvices,  contrary  to  the  • 
true  fcnfe  and  fpirit  of  the  ftatutcs  3.  fVill.  &  Mary^  c  n* 
and  8,  &  9.  IFill.  3.  c.  30.  and  the  repeated  declarations 

tf 
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of  diflatisfaAioii  from  time  to  time  by  fo  many  of  the      Rtx  «• 
Judges  (a). — Lord  Mawsfield.    There  is  not  the  dif-  ttLuwittu 
fcrencc  of  an  iota  between  this  cafe  and  that  of  Fifehead  \ 
and  every  argument  ufed  there  would  apply  in  the  pre- 
fcnt.     It  is  faid  there,  as  here,  that  the  pauper  left  his 
mafter's  fervice,  received  his  wages,  and  was  abfent  fon[ie 
time.      He  might  have  hired  himfelf  with  any  otlier 
mailer  during  his  abfence.     Upon  his  return  he  does 
not  agree  to  continue  the  old  fervice,  but  makes  a  new 
€9ntra^  for  more  wages.    There  was  therefore  a  com* 
plete  abandonment  and  difcontinuance.      The  ground 
on  which   the   Court  went  in  that  cafe,    and  whi^h 
holds  equally  in  the  prefent,  was,  that  the  law  will  riot 
make  a  fradion  of  a  day  ;    and  the  reafon  and  juilice  of 
the  cafe  is  with  the  fettlement.     As  to  the  interruption 
and  difcontinuance^CH  apple,  Jujiice^  obferved  very  pro- 
perly in  the  Fifehead  cafe,    that  upon  every  new  con- 
trafl  there  is  a  fort  of  a  difcontinuance;    and  that  the 
Jaw  of  connefting  two  hirings  within  the  year,  which 
was  now  fettled,  could  not  have  been  fupported,  where' 
the  firft  period  was  fuffered  to  elapfe  before  the  fecond 
contradl  was  made^^),  if  this  were  othcrwife. — AsTOK/(^)VidcRt< 
WiLLEs,  and  AsHHURsT,  Jufticesj  concurring,— Rule  ••^"«'«'^^»'-    . 
difcharged,  and  both  orders  affirmed-  Fidd  "w^e**^^ 

p^jc  430.  pi.  394.  and  port,  page  43«.  pU  397. 

I 

596.  Rex  V,  St.  Gileses  Readings  Trinity  Term^  18.  Geo.  3;  Services  in  Aic- 
Cald.  54.— Cafe  Hates,  That  the  pauricr  Daniel  DavieSf^'^^^Jwi 
beJng  an  unmirried  man,  on  the  19th  day  of  December  ^^j"  ^U"*^^ue 
^763  went  into  the  fervice  of  Mr.  fFilHam  ff^ilder^  who  fcrvam,aMhe 
flien  kept  the  Sear  Inn^  in  the  parilh  of  St.  Mary  in  Rea*  commencement 
^jf,  in  the  county  of  Berks^  under  a  general  hiring  as  a  ff  ihcfucc<ed- 
tofi-Boy,  and  continued  in  that  fervice  in  the  faid  parifh  *"^  ^"''*  **  ^^\ 
for  the  fpace  of  feven  months,  where  he  married  his  i™""^  ' 
prefent  wife  Elizabeth.    After  his  faid  marriage  he  re- 
iasLintA  in  his  faid  mailer's  fervice  in  the  faid  parifli  for 
flic  fjpiace  of  four  months,  when  he  took  lodgings  in  the 
parim  of  St.  Gileses  in  Readings  arid  removed  thither 
>vith  his  feid  wife,  where  he  flcpt  for  the  fpace  of  feven 
months,  continuing  to  ferve  his  faid  mailer  for  the 
%holc  of  the  faid  laft  mentioned  feven  months  without 
coming  to  any  new  hiring,  and  fo  ferved  his  faid  matter 
for  the  fpace  of  eighteen  months  in  the  whole,  and  then 
left  bis  faid  matter's  fervice.— Wilson,  Juftice^  and 

(li)  LsrdCbhfJwJiteKArMOTliD^  fnW  l>y  Lir,  Cbiif  JnJUc*^  in  chd 
and  Page,  7»^irc, in  Rtxv.  the  In-  Fifehead  cafe,  ante,  page  423.  pi. 
lubicanu  of  Aynhoe,  ante,  page  420.     392. 

F  f  a  Bhrton, 
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B>tx  V.      Burton,  fhewed  caufe  in  fopport  of  thefe  orders;  an^ 

V '^*'^**'*   faid,  that  it  had  frcouently  been  determined,  that  marriage 
EAi>iMo.     jjj  ^^^  p^^  ^^^  ^j^j  ^^  ^j-^  cantraft  between  matter  and 

fervant;  and  that  the  word  unmarried  in  fefl.  7.  of , flat. 
3.  li'llL  &  Afary'f  c.  ii.  went  only  to.  the  hiring,  and 
not  to  the  fervice :  and  cited  the  cafe  of  Farrin^d9n  and 
(tL>i  E.  1.  Ann.  H^ltty  (/?),  and  Farringdon  and  fPllcot  (b)  :  that  this  being 
(k)  E.  3.  Ann.  fo,  and  no  new  agreement  having  been  entered  into,  the 
in  i.  Saik.  517.  fcrvice  of  the  firft  and  fccond  year  were  to  be  conneAed 
and  519.  ^^^  referred  to  the  fame  original  hiring ;  when  the  pau- 

per being  an  unmarried  man,  the  place  where  tlie  laft 
forty  days  were  fervcd  was  his  fcttlement :    and  that  to 
W^«*9-G.i.  this,  tliecafe  of  Rex  v.  the  Inhabitants  of  Crofcombi  {c) 
pj^^  3  c  j^  g  was  in  point. — Kerby  and  Lawrence,  in  fupport  oif 
4.Scra.*i24o.    the  rule,  admitted  that  marriage  docs  not  diilblve  an  ex- 
ifting  contrafl ;  but  that  tlie  marriage  muft  have  been 
had  during  the  year  *,   at  the  beginning  of  which  there 
could  have  been  a  legal  contrad :    that  though   it  was 
true  that  the  general  rule,  that  a  general  retainer  was  a 
retainer  for  a  year,  had  been  extended  by  conftruftion 
beyond  a  year,  yet  tliat  the  Court  would  be  careful  that 
the  particular  rule  of  conftrudion  (hould  not  deftroy 
the  principle  of  the  general  rule  :  that  the  doftrine  of 
the  iamenefs  of  the  contraft,  and  its  relation  to  the  ori-? 
ginal  hiring,  holds  in  the  cafe  of  unmarried  perfons, 
who  ixt  capable  of  renewing  their  contraft  at  the  expi- 
ration of  the  year  ;    but  not  fo,  as  here,  in  the  cafe  of 
perfons  married  at  the  time,  who  by  the  exprefs  pro- 
yiiion  of  the  flatute  are  incapacitated  :    that  if  this  re- 
lation could  be  carried  over  to  the  fecond  year,  a  man 
who  happened  to  be  hired  in  his  firft  year's  fervice  a 
week  bcfort  hz  married,  might,  in  direft  contradiftion 
to  the  pci.cy  of  the  ftatute,  burtlien  the  parifli  in  which 
Jie  was  iiril  hired  with  all  the  children  he  might  have 
during  the  courfe  of  his  life  :    and  that  the  cafe  of  Rex 
«T.  the  Inhabitants  of  Crofcombe  was  totally  inapplicable ; 
bccaufc  there,  at  the  time  of  tlie  conftruftivc  hiring,  i« 
tlic  beginning  of  the  fecond  year,  the  pauper  was  un- 
married.— WiLLEs,  AsHHURST,  and  BULLER,  JufticCSf 
thinking  the  point  new,    took    time    to    confidcr.— 
WiLLEs,  Jujtice^  the  Court  being  then  full,  delivered  tbf 
judgment  of  the  Court.     This  cafe  depends  upon  tbc 
conftruftion  of  tlie  7  th  feft.  of  flat.  3  IVilL  £rf  Marj* 
c.  II.      The  aft  was  intended  for  the  benefit  of  un- 
niarried  perfons  ;  and  the  principle  of  it  is,  that  the  pa- 
rMb  that  reaped  the  benefit  (a)  of  the  labour  of  a  m»i* 

unin- 

(a)  And  fo  this  is  l^id  down  by     combe:  and  no  dovbt,  whether  it  bt 
Lcc,  Cbitf  Jufiict^  ia  Rex  «•  Cr«^    or  noc  th«  kgal  ^loiiad  on  whicb dM 
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linincumbered  with  a  family,  ought  to  make  a  provifion      Rix  •. 
for  that  man,  when  di fabled  or  incapable  of  working  '"'■•  G« «-«■•• 
and  providing  for  himfelf ;    but  not  for  others  from    '^"^■•*'** 
whom  they  had  derived  no  benefit :    that  the  burtliens 
they  were  to  be  fubjefted  to  fhould  be  equal  and  corref- 
pondent,  not  unequal  and  difproportionate,  to  the  bene- 
fits received  from  the  pauper's  labour.     Then  the  ftatute 
8.  &  9.  IVilL  3.  c.  30.  ules  the  very  fame  words  as  the 
former  ftatute  i  unmarried  perfons  not  having  child  or 
children.     The  meaning  of  thefe  afls  is  obvious :    that 
Chc  labour  of  on«  man  ifhall  not  be  fufficient  to  encum- 
ber a  parifh  with  the  maintenance  of  a  numerous  fa- 
mily.    As  to  the  other  ground,  the  law  is,  as  has  been 
determined  this  Term  in  the  cafe  of  Rex  v.  the  Inhabit' 
tants  of  Hedfor  (a)^   and  Rex  v,  the  Inhabitants  of  Han-  (^)  ^^^^ 
bury  {b)y  that  marriage  does  not  diffolve  the  contraft,  ifP*«*5'« 
it  happen  during  the  year  in  which  a  man  has  been  W^r**^'* 
hired  as  a  fingle  man.     To  fuch  only  the  benefit  of  the  b„'^s*C*^^'* 
aft  v/as  meant  to  be  extended  ;   and  for  this  reafon,  that       *  '   *  ^*** 
married  perfons  ought  to  continue  in  the  fettlcment  ac- 
quired previous  to  their  marriage.     If  there  had  been  a 
Tefidence  of  forty  days  in  the  parifh  of  St,  Giles  at  the 
end  of  the  firfl  year,  the  pauper  would  have  been  well 
fettled  there  :  it  would  have  been  within  the  cafe  I  have 
cited  of  Rex  v.  Hedfor^  but  that  is  not  the  prcfent  cafe. 
The  cafe  of  Rex  v.  Crofcombe  does  not  apply.     FiRiT, 
Becaufe  that  was  die  cafe  of  a  fervant  unmarried  during 
the  whole  of  the  year.     Secondly,  Becaufe  the  Court 
did  there  prefume  the  continuance  of  the  old  contraft. 
Here  the  pauper  was  incapable  of  making  a  new  con- 
traft at  the  commencement  of  the  fecond  year:  pre- 
fumption  can  go  no  further  ;  and  at  that  time  he  was  a 
married  man.     In  this  cafe,   fuppofe  at  the  end  of  the 
firfl  year  a  new  agreement  had  be^n  made  between  the 
mafler  and  fervant  ?     A  fervicc  under  that  could  not 
have  given  the  pauper  a  fcttlement.    Shall  he  thca,  by 

fettlement  (lands,  it  was  the  motWe  **  or  inh^ikitaney  for  the  laft  fprtf 

and  iodttcemenc  of  the  Legidature  ia  '•  day«  chat  gains  Che  fetUemenc/* 

paffing  tl)e  ad  s  and  yet  in  the  cafe  But  that  being  the  cafe  of  an  appren- 

cf  Rex  9.  Charles,  pod.  chapter  ix.  tice,  it  went  not^  I  prefumCf  upon 

**  Settlement  by  ApprenticeAiip/'-**  the  7th  (e&,  of  the  ad,  upon  which 

Aftofl,  Juftice,  with  the  concurrence  the  judgment  in  the  prefent  cafe  pro  •> 

of  WiUesand  Aflihurd,  Juftices,  fayi  feOedly  does,  but  upon  ihc  8tb  fed. 

thus :    *'  I  know  it  has  been  faid,  to  which  in  the  margin  the  reporter 

**  that  ibt  ktnefii  the  far'ijk  bmJ  r«-  refers  ;  and  it  fo,  is  conformable  to 

**  eeivcd^/rem  the  labour  of  the  fan-  the  doubt  fuggeded  by  Mi.  Calbb- 

M  ftr  is  the  reafon  of  gaining  a  fet-  «ott,  in  the  note  on  the  cafe  of 

f*  tleipent  in  it.      But  that  is  not  Rex  v«  Hedfor, 
V<  the  P^ue  reafon  \  it  is  the  njidcnct 

t  f  3  an 
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Bfx  v.  ^  an  implied  contrail  do  that,  vrhich  in  exprefs  and  dircft 
St. GiLii*!  terras  be  could  not  do?  If  the  original  hiring  were 
MADiHo.  qQnftrudivcly  to  be  continued  throughout  Ac  fecond 
year,  it  m'lght  laft  for  twenty  years ;  and  pariflies,  o^ 
fuch  a  couftni£tion  as  is  contended  for  in  fupport  of 
thcfe  orders,  might  be  burthened  by  retrofpea  with 
families  from  whofe  labour  they  had  received  no  benefit. 
We  are  all  of  opinion,  that  both  orders  ought  to  be 
qualhed. — Rule  abfolute. 

tncrcafe  of  ggy.  Rex  V*  Underbm'row  and  Bradley  Fields  Hilary  Term^ 

wages  upon  a  ^^^  ^^^^  j.  Cald.  65  —The  pauper  Thomajim  Halhead^ 
frrlS  fi»g»e  woman,  being  fettled  in  the  townfhm  of  Under. 
yearyOQcbe  day  barrow  and  Bradley- Field^  m  the  county  or  Irejlmnreumd^ 
the  firft  hiring  by  a  derivative  fettlement  from  her  father,  was.  hired  for 

for  a  year  ended,  q^^  yg^r^  from  IVhiifuntide  177a  to  IVhltfuntide  1 77 1,   to 

?m  a'^dlSr**    ^^^'^^  Bwrow,  then  an  inhabitant  in  the  faid  townlhip 

■»r?/h^re  not  ^^  Underbarrow  and  Bradley- Fields  for  the  yearly  wages  of 

fuch  a  dijeonti-  eigjiiteen  fhillings  :  the  pauper  entered  upon  ner  iervice 

mianct  of  the     accordingly,  and  ferved  and  lived  with  the  faid  Daniel 

BurroWj  in  Underbarrqw  and  Bradley- Fields  under  tlic  faid 

hiring,  till  the  12th  day  oi  May  following  1171  ;  when 

the  faid  Darnel  Burrow  removed  with  the  pauper  into  the 

townfliip  of  Strickland  Roger^   in  the  (aid   county    of 

Kf^ejimoreland^  and  Ihe  tbei;e  continued  for  fcven  days 

in  the  (aid  Burrow's  fervice  ;  which  completed  her  fervice 

of  on^  year  under  the  faid  hiring,  and  received  her  wages 

of  eighteen  (hiilingf; ;  and  then,  being  underage,  hired 

hcrfelf  again  to  thcfaid  Daniel  Burrow  for  another  year, 

to    wit,    from    fVhnfuntide    1771    to   lyhitfunude    1772, 

for   the   yearly    wages    of  twenty-live  (hillings ;    and, 

under  the  faid  laft-mentipned  hiring,  continued  in  the 

fervice  of  the  idiid  Daniel  Burrow^  in  the  faid  townfhip  of 

Stricklafid  Ro^cr^    from  the    faid   VVhitfuntide    1771   till 

Candlemas   following  ;   whwi,  her  faid    maftcr's  goods 

being  diilraincd  and  fold  for  arrears  of  rent,  the  pauper* 

by  mutual  confent,  quitted  her  fajd  fervice,  and  received 

her  wages  till  that  time. — Wilson,  JujVice^  and  Wood, 

ihewed  caufe  in  fupport  of  thcfe  orders  ;  and  contended, 

that  this  cafe  was  ciiftinguifliable  from  that  which  would 

be  relied  upon  on  the  other  fide,  Rex  v.  the  Inhabitants  of 

(«)  Burr.  S.C.  Crofcombe  {a)  :  that  here  the  original  fettlement  of  the 

>s6-  pauper,  and  her  fettlement  at  the  lime  of  the  hiring,  was 

^,  §cra.  240.     ,,^   Undcrbarrow  :    that  as  (he   was  therefore  under  ari 

incapacity  of  acquiring  any  new  or  original  fettlement  at 

Vnjerbarrow^  Ihc  cpuld  i^ot  have  any  derivative    onf 


firft  fervice 
eA  will  defeat 
a  fvtilemenc 
under  ic. 

S.  C.  Doqgl, 
109. 
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communicated  by  a  continuation,  even  if  it  had  cxifted,      Rf«  «'• 
of  fuch  firft  hiring  :  that  there  was  fuch  a  continuation  ^»*»sriai- 
ander  the  firft  contraft,  and  that  there  was  no  new  agree-    BtrottT- 
ment,  was  in  that  cafe  cxprefsly  ftated  ;  but  that  here,      Fiil»- 
the  firft  contraft  was  ftated  to  have  been  at  an  end,  the 
wages  received,  and  a  new  contraft  for  a  new  confideration 
made  :  neither  is  it  in  this  cafe  ftated,  that  there  was  no 
chafm,  no  interval  between  the  two  Wrings  fo  as  to 

i)revent  their  being  conne£bed  forthepui*pofe  of  giving  ^ 
ettlement :  fo  that,  added  to  tlic  difference  of  wages,  it 
was  to  every  intent  the  fame  thing  and'  muft  have  thtf 
&me  confequences  as  a  new  engagement  with  a  new 
mafter ;  in  the  fame  manner  as  an  old  tenant  making  a 
new  agreement  for  rent,  fliall  no  longer  be  confidered  as 
holding  from  year  to  year  under  the  old  demife.— ^ 
DuNwrNG,  Chambre,  and  Howarth,  in  fupport  of  the 
rule  to  quafh  the  orders,  infifted,  that  as  to  the  objeftion 
that  a  fettfement  could  not,  under  the  circumftanees 
flated,  be  communicated  in  the  fecond  parifh,  Lee, 
Chief  Juftict^  in  Rex  v.  Crofcumbe^  which  was  throughout 
in  pomt,  faid,  it  vras  quite  indifferent/;!  what  part/h  the 
icrvice  was,  tJFit  was  the  fame  fervice :  thattheftatc  of  the 
cafe  (hut  out  the  argument  up6n  the  interval  between  the 
two  hirings;  for,  tliat  upon  the  completion  of  onp 
fervice  then  to  be  bound  a  fecond  muft  mean  immediately  : 
that  a  reafonable  fpace  the  law  will  allow  :  and  diat  a 
difcontinuance  and  abfence  of  an  hour,  as  in  the  cafe  of 
Rex  V.  Fifchead  Afagdaien{a)y  and  of  any  fpace  of  time  /^j  ^^^  p, 
not  exceeding  a  day,  as  in  the  cafe  ot  Rex  v.  Ellis-  413,  pi.  39%. 
field  {b)^  had  been  adjudged  infufficient  to  defeat  a  fettle-     .  ^. 

ment.~LoRl>  Mansfield.  The  point  is  fully  ^^^^^5  tLtu^o^ 
and  we  are  all  very  clear,  that  this  was  a  coatinuance  of 
the  fame  fervice  with  an  incrcafc  of  wages. 

3g8.  Rex  v.  Bagworth,  Eafler  7erm^  22.  Qeo,  3.  Cald*  Service  Qfidir 
179. — ^The  cafe  ftates — That  about  nine  weeks  before  •Wring for 
Old  Michaelmas  1 780,  the  pauper  was  hired  by  ff^^^tiam  ^  7*^^'^, . 
Hunt^  ofRatbjy  for  one  week,  attwofbilhngs  and  fix -pence  2!Si}^,^J2Md* 
fer  week  wages,  and  continued  to  live  in  th^t  fervice  ing  fervicet 
in  the  faid  fVilUam  Hunt\  houfe,  at  Ratiy^  by  the  week;  under  any  nam* 
till  Old  Michaelmas^  and  received  her  wages  every  week  :  berof  hiitog* 
that  during  that  time  fhe  confidcrecThcrlclf  at  liberty  to  ^ 
hi^ve  quitted  her  fervice  at  the  end  of  any  one  week, 
and  to  have  hired  herfelf  to  any  other  perfon :  that  at  faid 
Old  Michaelmas  1780,  fhe  was  hired  for  a  year  fVom  that 
time,  and  that  fhe  ferved  till  about  a  fortnight  before  the 
foUowing  Old  Micbaelmai;  when,   being  with    child, 

F  f  4  ihf 
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Rtx  V.       (he  was  defirous  to  conceal  the  knowledge  of  it  from  her 

Bacwokth.   mailer,  and  applied  to  her  mailer  to  leave  her  fcrvicc  ; 

and  they  parted  by^  coniibnt,  and  he  paid  l^er  her  wages 

up  to  tliat  time :  that  fhe  was   employed  in   tlie  fame 

manner  during  the  time  fhe  ferved  by  the  week  as  under 

the  hiring  after  Michaelmas. — Dayrell  fhewed  c^ufein 

fupf)ort  of  the  order  of  fcilions ;  and  contended,  that 

though  the  pld  rule,  which  was  uniyerfally  acknowledged 

to  be  the  true  as  well  as  tlieipoil  political  conflru&ion  of 

the  a£l  of  parliament,  /.  e,  that  there  mufl  be  not  only 

an  entire  fervice  for  a  year,  but  that  fucb  f^i  vice  mufl  be 

under  o{ie  entire  hiring  alfo,  to  gain  a  fettleitient,  |;iad  by 

^  long  feries  of  later  authorities  been  overturned,  thq 

Court  ought  not  to  extend  a  principle  they  did  not 

fipprove  beyond  the  line  of  any  former  deciflon :  that  in 

every  cafe  which  ex  ifled,  in  which  a  hiring  and  fervicc  for 

a  broken  period  of  time  had  been  holden  to  conne&  witl^ 

a  fervice  under  a  hiring  for  an  entire  year,  fucli  broken 

(«)  S.  fc  9*      period  had  always  been  a  coniiderable  portion  of  time^ 

Will.  3.  c.  30,  and  in  no  inflancelefs  than  a  quarter  of  a  year  :  that  the 

C  4.  ad  in  its  very  terms  (a)  requires. «  continuing  and  ab'aimg 

in  the  fervice:  that  if  tlic  Court  were  to  hold,  that  thci'o 

words  were  fatisHcd  by  a  hiring  for  a  week,  they  mufl  alfq 

by  a  hiring  for  a  day  ;  and  it  would  confequently  be  in 

the  power  of  any  mafler  in  tv^cnty-four  hours  to  fettia 

XJi  his  parilli  any  day-labourer  who  had  worked  with  him 

for  twelve  months  :  that  the  ceremony  of  a  hiring  for  a 

a  year  was  in  fuch  cafe  the  only  rcquifite :  that  however 

(*)  Vide  Df.n.  unlikely  it  might  be  to  be  frecjuentlyafted  upon,  tlic  Court 

NisoN,  Jiiftice^  would  not  think  fit  to  lodg?  luch  a  powcrY^)  in  the  hands 

in  the  c»A:  of     ofmaftcrs  ;  and  that  by  the  provifions  of  flat.  5.  Eliz.  {c) 


Jufhcey  in  the  Older  itff  If  could  not  in  point  of  form  be  fappprted  ; 
c»Xe  of  Rex  v.  jj^^^  j^  ^j^  P^^  appear  to  haye  been  made  upon  proper  anJ 
A^^l-^i!!..  -.^  fuflicicnt  evidence  :  that  it  was  made  only  upon  cxami- 

Ante,pagf  410,         .  .  -^      'n      •         ^1 

plJ3f?.')  ;  and    nRlion  0/ w  fremijcs  :  that  an  enquiry  generally  into  the 

tHE  C^uiiT,  fubjcdl- matter  is  not  enough  :  that  the  pauper  himfclf 
in  the  c«fe  xnnft  hc  examined,  and  that  That  has  been  to  holden  in  the 
^.^^"'^fj^]^*^  cafe  of  ^cx  V.  IFykcs  anlOthers  (./).— Bullkr,  Juftice. 
ameTpagc  416.  ^^  cannot  be  neceffa^  in  all  cafes,  that  the  pauper. Ihould 
pi.  385.  be  examined.     In  that  of  an  infent  of  tender  years  it 

(r)  c.  4.  f.  la.  would  be  impofliblc.     There  is  no  fuch  general  rule  ; 
Gm"  "*     ^^^  ^  ^^  ^'^^  ^^  cited,  it  was  an  information,  and  muft 
17^8,    Andr.  ^^i^rcfore  have  gone  on  difFe^-eiit  grounds.    The  jufticci 
zj/  '  '  probably 
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probably  {a)  had  refufed  to  hear  the  pauper.— DAYRELt.      ^^««  •• 

Still,  as  in  the  prefcat  cafe  the  pauper  is  not  ftated  to  be   BA«wo»r«. 

an  infant^  or  under  any  fuch  difability  as  would  prevent 

Jicr  giving  material  evidence,  it  fliould  appear  that  flic 

jiad  been  lirft  fummoned  ;  (he  ought  to  have  had  notice, 

5md  to   have  been  heard,   before  her  removal  ;  as  fhe 

might  have  produced  a  certificate,  or  flievrn  other  fuffi- 

cient  caufe  why  fhe  ought  not  to  have  been  removed. — 

BuLLER,  'Jujlice.     To  this  objeftion  an  anonymous  cafe 

in    Comberbach    {b)   is   in   point.     In    that  cafe   Holt,  (b)  Eaftciw 

Chief  Juftlcey  fays,  if  it  can   be,  it  is  fit  it  fhouid  be  fo,  «o-  WiU.  3, 

but  not  abfolutely  neceflary. — Bearcroft  and  Galley  ^^^^*  471. 

were  in  fupport  of  the  rule  to  qualh  this  order :  and 

Bearcroft  infilled,    that   with    refpcft   to    the    laft 

objeflion,  even  if  tlierc  were  not  a  cafe  in  point  in  his 

favour,  nothing  elfe  than  an  'authority  direftly  in  point 

ligainft  him  could,  in  this  ftage  of  the  bufinefs,  have 

induced  the  Court  to  let  it  prevail :  and  tliat,  whatever 

the  praftice  and  the  readieft  rule  in  general  for  invefli- 

gating  the  faft  might  be,  a  difcretion  was  ftill  to  bo 

^xercifed  by  the  magiftrate  :  and  that  the  ftatutc  did  not 

contain  any  peremptory  direftion  to  examine  the  pauper: 

tliat,  as  to  the  point  made  upon  the  fads  ftated,  the  word) 

-of  Parker,  Chief  Jujhce^  in  thecafe  of  Rex  v.  the  Inhabit 

tants  of  Brightwell  [c)  applied  exa£Uy,  and  muft  govern  {t)  Ante, 

the  prcfent  cafe  ;  and  if  there  exifted  any  decifion  in  41 71  pi*  3^7* 

which  the  Court  had  holden  that  a  weekly  fervice  could 

not  be  coupled  with  a  fervice  by  the  year,  there  were  other 

ingredients  in  the  cafe  ;  and  it  muft  have  gone  upon  the 

principle,  tbat  the  two  fervices  (d)  were  in  a  dif&rent 

(a)  It  was  at  tlie  inAsnce  of  a  likely  to  become  chargeable.— -JSTtft 

fublUntial    perfon,    the    party    re-  iy  Mr.  Caldicott. 
moved,  againfl  Wyl^es,  an  inhabitant         {d)  Vide  Rex  v.  the  Inhabitant* 

vf  the  parl(h  from  whence  the  re-  of  Wringron,   ante,  page   327,   pL 

fnoval  was  n^ade,  and  who  took  an  316.    and   Rex  v.   Inhabitants  ol 

examination  without  furpmonin^  the  Grendon   Underwood,    poft.    page 

party,  and  ip  which    no  complaint  447.    pj.   400.     from  whence    the 

appeared,  that  the  party  was  likely  to  clear   inference  f<:ems    to   be,   that 

become  chargeable,  but  only  that  he  though   the  capacity  in   which  the 

bad  endeavourtrd  to  gain  a  fettlement  fervant    adls,     and    the   nature   oC 

thefe  contrary  to  law,  and  then  fenc  the  fervice%  performed,  are  not  of 

the  party  to  two  other  juflices  to  be  the  fame   denomination  or    genos^ 

femoved.    This    the    pther  juflices  yet  if,  throughout  the  whole  period  of 

did,  under  the  examination  taken  by  the  two  fervices,  the  pauper  contu 

Wyk?s.       The    information    went  nues  to  be  a  menial  fervant,  and  part 

againit  them  all ;  butagainftWykes,  of  his  mader^s  family,  fuch  fervices 

as  the  cafe  Aates,  principally,  not  on  wjlf  in  point  of  law  conned,  and 

account  of  the  ntglcd  of  the  fum-  give  a  fettlement,— iVoif    hy   Mr» 

mons,  but  becaufe  it  was  notfaid  in  Caldxcott, 
|hf  complaint,  that  the  party  was 

€hara£tcr, 
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charader,  and  not  ejtdfdcm  generis :  that  therefore,  in  the 
iiillance  of  a  day-Jabourer  or  other  workman,  not  an 
himate,  as  thefc  circumftances  made  the  whole  di^rence 
in  point  of  law,  the  ill  confequenccs  pointed  at  could  not 
poinbly  arife ;  but  that  the  prefent  was  die  cafe  of  a 
domeflic,  a  menial  fervant,  and  it  was  exprefsly  foundi 
that  the  weekly  fervice  was  performed  while  the  paupev 
continued  to  live  in  her  mafter's  houfe,  and  tliat  daring 
the  fcrvice  (he  was  employed  in  die  fame  manner  as 
iinder  the  hiring  after  Michaelmas. — Willes,  Jufti<^ 
U^opping  Galley).  The  queilion  raifedupon  the  merits 
is  perfe^^ly  clear ;  and  indeed  feems  to  have  been  yielded 
at  the  bar.  The  pauper  did  not  lire  in  this  family 
occalionally,  or  work  under  their  directions  merely  as  a 
day-labourer  or  charwoman^  but  conftantly  as  a  menial 
iervant,  and  employed  throughout  in  the  fame  fervices : 
and  a  hiring  for  a  year  with  a  year's  fervice  in  the  whole, 
and  that  of  a  iimilar  nature  throughout,  though  it  is 
made  up  of  ieveral  hirings  (provided  there  be  no 
difcontinuance),  gives  a  fcttlement.  To  the  obje&ioa 
in  point  of  form  tlie  cafe  cited  from  Combcrbacb  is  decifive* 
And  if  it  were  not^  I  fhould  have  no  difficulty.  We  arc 
to  prefume  in  favour  of  orders.  An  examination  of  the 
prcmifes  is  an  inveftigation  of  every  faA  relevant  to  the 
fubjeft :  this  cannot  be  but  bv  means  of  the  teftimony  of 
every  neceflary  witnefs:  ana  injuftice  cannot  have  been 
done  \  for,  as  this  cafe  went  in  courfe  of  appeal  to  th^ 
feflions,  had  there  been  an  actual  failure  of  this^  or  any 
other  neceflary  evidence,  advantage  would  have  been 
taken  of  it  upon  the  cafe  ftated. — Bullbr,  Juflice^ 
Here  is  a  continuance  in  the  fervice  for  a  year  :  and  it 
has  been  long  fettled,  that  where  the  fervice  extends 
throughout  the  year,  you  may  couple  any  number  of 
preceding  hirings  and  fervices  with  a  hiring  for  a  year. 
The  extent  and  duration  of  the  feveral  preceding  fervices, 
where  fuch  fervices  have  been  fimilar,  have  never  been 
adjudged  to  vary  the  law  ;  but  there  muft  be  one  entire 
hiring  for  a  year.  As  to  the  other  objeftion,  independent 
of  the  authority,  where  it  is  doubtful  whether  an  order  is 
good  or  bad,  the  Court  will  prefume  it  good  :  and  as  the 
fettleraent  may  be  made  out  by  other  evidence,  and  cannot 
always  by  that  of  the  pauper,  it  cannot  be  indifpenfablj 
neceflary  that  fhe  Ihould  be  examined.  In  Rex  v.  HoniiQtiy 
as  reported  by  Mr.  Bott^  fa)  the  order  is  fet  out  at 
Jargc,  and  is  open  (bj  to  the  fame  objcftion  ;  but  none 

{h)  The  form  of  the  order  in  ihat  *•  irade  into  the  ^emifes  \>y  as,  the 
cafe  was  as  follows:  <*  And  whereas,  '*  faid  Juftices»  it  appears  onto  m, 
^  upon  «K|0  cxMun^iion  and  inauir/     *<  and  we  accordingly  adjudge,  Jlrc.** 

fucU 


SETTLEMENT   BY   HIRING   AKD    SE&Viei.  V  ^^ 

fuch  was  taken. — Ashhurst,  yuftice^  concurring,  rale      R«x  v. 
abfolutc,  order  of  fcffions  quafhed,  and  order  of  two  Bacwoet*. 
juftices  s^rmed. 

399.  Rex  V.  JVtnterfitt^  Eqftir  Tern^^  23.  Geo.  3.  Cald.  ^^  •  ^«^«>t  ^ 
298.— The  cafe  ftates— That  about  three  years  ago  the  S!|''"J  i,"^^. 
pauper  was  hired  zt  Barn/ley  S/atutest  which  are   held  aandongoingit 
few  days  before  Martinmas^  to  Thomas  Oundfworth^  of  the  hif  ftrvict  a 
townfhip  oi Stainburgh^  for  one  year,  received  is.  for  his  month  after* 
Godfpenny,  and    was  to  have  three  guineas  for   his  ^7*' *!**  "** 
wages  :  that  that  very  night  of  the  hinng  the  pauper  fufc\r  rewT 
fell  ill  J  and  continued  &k   and   unable   to    go,  andbim,  buton'^ 
4iJ  not  go  Into  his  fervlce  till  a  month  after  Martinmas  ;  iennmt*s  moOKr 
when  the  pauper  and  hi$  motlier  went  to  the  mafler^s  '''x^'^s*  in  bis 
houfe,  who  being  from  home  they  were  fhewu  to  his  wife ;  PJ^^^  ^ 
who  complained,  that  the  pauper  had  not  come  to  his  bc*jcftw*th«    • 
fervice  according  to  the  agreement,  and  therefore  refufed  tfo  mafter,  he  it  ten 
receive  him  :  whereupon  the  pauper's  mother  faid,  *' /j^  in  the  fervice^ 
^  mufi  fall  into  your  will  for  wages  f  and  take  what  you  wi//**^ Z*^"**** 
**  a/low  us ;"  and  left  the  pauper  in  his  fervice,  where  be  JU^b^^tbc* 
continued  until  Adartimnas  following ;  when  tlie  mother/jrmc/never 
Vfas  lent  for,    and  received  for  forty-eight  w:eeks  yrages  commencet  na^ 
after  the  rate  of  is.  %i.per  week  ;  being  lefs  than  the  rate  ^^^  ^^ 
efthe  original  wages-^D^  ASHLEY  9  beings  called  upon  by*^''*^ 
tlie  Court  to.  fupport  the  rule  for  qualhmg  the  order  of 
feiEons,  iniifted,  that  an  a£^ual  or  a  legal  fervice  for  3 
year,  with  an  inhabitancy  of  forty  days,  was  all  that  was 
neceifary  to  be  fhewn  hero  for  the  purpofe  of  afettlement: 
that  the  paynaent  or  non-payment  of  the  entire  wages^ 
even  where  the  ground  upon  which  the  abatement  had 
been  inilfled  upon  was  juft  and  warrantable,  could  make 
no  difference,  if  the  mailer,  after  the  fa£t  upon  which  the 
obje^ion  was  founded   had  happened,  continued  the 
pauper  in  his  fervice,  and  the  pauper  completed  his  year: 
that  this  was  fettled  by  many  authorities  (a)  :  that  if  it 
were  not  fo,  upon  any  fubfeq^uent  difpleafure  conceived 
by  tlie  niafter  a  poor  man  might  be  compelled  to  engago^ 
in  an  expensive  fuit,  or  relinquifh  the  earnings  of  hia 
labour,  as  well  as  lofe  his  fettlement.    But  that  in  the 
prefent  cafe  the  point  made  on  Xht  other  fide  being  the 
ficknefs  of  the  pauper,  and  that  being  the  vifitation  of 
pod^  his  ficknefs  could  not  be  imputed  to  him  as  neglit 

^«)  Rex  V.  Inhabitants  of  Han*  was  faid  by  A&ton,  JuftUtf  **  At 

bory,  26.  Se  27.   Geo.    1.     1753*  '*  to  abatement  of  wages,  there  aro 

Borr.  S.  C.  322.  4pc.  and  in  the  cafe  *'  feveral  cafes  in  which  that  has 

of  Rex  V.  the  Inhabitants  of  W«ft«r*  <*  been  boldeo  to  Osnify  nothk>g/* 
i«(|»  3nie,  pai^B  ^72,  pit  J52.  it 

genc« 
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Rfx  V.      gcncc  or  default  ;  and  confcqucntly,  thatin  thecjrcofthe 
WiMT&fttiTT  ja^y  j^g  ^2^g  ^  much  in  the  iervice  during  his  abtence  for 

fuch  a  caufe,  ^s  if  he  had  been  labouring  under  his  mafter's 
roof  :  that  under  thefe  circumftances  to  have  dedu6^ed 
any  part  of  his  wages  without  his  agreement  would  have 
been  injufticc,  and  an  injury  for  which  an  adion  would 
lie:  that  it  was  equally  clear,  that  at  what  period  of 
Service  an  abfence  happened  in  any  cafe,  was  pcrfcftly 
indifferent,  if  the  fervant  was  received  again  ;  but  tliat 
he  was  not  prepared  with  authorities,  as  he  had  not 
cxpedled  to  be  called  upon,  not  fuppoiing  it  poUible  that 
an  attempt  would  be  made  to  fupport  this  order  :  th^t, 
when  the  pauper  went  into  the  fervicc,  though  hii 
mother  conlented  that  he  fhouldlie  perfcSIy  at  mercy 
with  ttfpeA  to  the  terms  upon  which  the  contraA  was 
to  be  continued,  yet  it  was  dill  the  fame,  and  no  new, 
contraft,  and  bound  by  the  fame  Godfpenny  :  that  if  a 
fettlement  was  in  any  cafe  to  be  favoured  ,(and  it  was 
everywhere  f^id  that  in  all  cafes  they  ought),  the  Court 
would  not  fufFer,  and  that  contrary  to  the  intention  on 
both  {ides,  a  favoured  right  to  be  defeated  by  a  technical 
and  critical  interpretation  of  a  conceflion  xxiade  by  an 
ignorant  man,  in  a  cafe  in  which  the  juftice  as  weii  as  th^ 
law  was  ftrongly  with  him.  But  that  there  was  no 
pretence  to  fay,  that  the  original  contraft  made  between 
the  boy  and  his  mafter  was  by  this  talk  with  the  wife^ 
and  general  fubraiflion  by  the  pauper's  mother  on  hit 
behalf,  annulled,  and  a  new  contraft  fubftituted  :  that 
the  pauper  was  a  legal  or  conftruftive,  though  not  an 
aftual,  fcrvant,  from  the  firfl  moment  of  the  year  in 
which  he  had  originally  contrafttd  tolcrve  :  that  to  taki 
the  qucftion  in  the  oppofite  point  of  view,  Suppofc  tht 
moilier  of  the  pauper  had  in  his  prefence  told  even  hii 
inallcr,  that  unlefs  the  boy  fhould  have  a  coat  into  tli^ 
l>argain,  or  fome  other  fmall  gratuity,  or  rather  generally 
fomcthing  mo/f  (fox  no  ipecific  abatement  was  ftipulatqd  in , 
the  preient  cafe),  he  mould  not  enter  upon  his  fervicc ; 
though  the  law  in  this  cafe  would  have  aided  the  mafter, 
as  in  the  other  it  would  the  fcrvant,  was  it  conceivable 
that  the  conrcnt  of  the  mafter  to  yield  this  indefinite 
fcmcthirfg could  he  holden,  and  in  this  kind  of  tranfaftion 
and  between  fucli  parties,  to  have  cancelled  the  fubfifting 
contraft  ?  that  the  uiiiforra  language  of  the  Court  had 
been,  that  in  thefc  kind  of  adjudications,  the  fubjcft  of 
which  were  the  parole  contrafts  of  ploughmen  ^nd 
farmers  at  country  fairs,  the  rule  of  conftfuftion  ought 
more  efpecialiy  than  in  any  other  to  be  pbxn  and  fimpic, 

without 
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Without  rcfinemeat  or  fubtlety,  and  level  to  the  common  R^«  ''• 
underilandini;  ;  a(id  that  he  trufted  the  prefent  dcciliou^**^^*'*^^' 
would  not  torm  an  exception  to  tliat  rule. — Lord 
Man$fi£ld.  The  fervicc  had  never  commenced  under 
the  firft  contraft  :  if  it  had,  no  doubt  the  mader  mult 
have  fupported  him  in  his  ficknefs.  But  that  Js  not  the 
queftion :  the  Doint  is,  that  tlie  agreement  aftcd  upon 
htfrc  was  a  frem  agreement,  when  he  recovered  from  his 
ficknefs;  and  the  beginning  of  his  fervice  was  then. 
Under  the  former  the  miihcfs  refufed  to  receive  him. 
Then  confidering  the  old  contract  at  an  end,  the  aflual 
fervice  ^KS  but  for  eleven  months  ;  that  is,  to  the  Martim^ 
mas  next :  and  the  fubmitting  to  the  abatement  of  the 
month's  wages  at  the  end  of  tlie  year  is  an  affirmance  of 
the  agreement  made  by  his  mother  ;  and  tins,  as  refcind- 
ing  the  original  agreement,  deftroys  more  than  the 
legal  or  conJiru^iVe  fervice ;  it  Ihews  alfo,  that  there  was 
xio  hiring  for  a  year:  io  tliat  both  the  hiring  and  fervice 
muft  be  confidered  as  imperfeft  and  inefFeftual. — • 
BvLLEKjJu^ice,  If  a  fervant  is  taken  ill  after  the  fervice 
has  conmienced,  the  mailer  is  bound  to  fupport  himt 
and  cannot  turn  him  away  on  that  account.  But  it  is 
not  true,  that  the  fervice  began  under  the  firft  contract. 
That  was  executory.  It  was  made  fomc  days  before 
Martinmas  to  commence  at  Martinmas  ;  and  m  feft  it 
never  commenced.  When  the  pauper  went,  they  made  a, 
new  contract,  and  under  that  his  fervice  commenced  {a J, 
— WiLLEs,  Juftlce^  concurring,  rule  difchargcd,  and  or- 
der of  felons  quafhing  the  order  of  two  julliccs,  affirmed; 
— Two  days  after,  on  the  laft  day  of  Term,  FEARNLfivfaid, 
he  had  looked  into  the  authorities ;  and  begged  leave  to 
ftate  a  cafe  or  two  applicable  to  this  fubjed  :  that  in  the 
cafe  of  Rexv,  the  Inhabitants  of  Hanbury  (hj,  it  was  laid  C^)  Trln. 
down  by  Lee,  Chief  fuftice,  jhat  the  abfence  of  the  fcr^  'Jss.*^^  ^^' 
vant  in  the  beginning  does  not  make  any  real  difference  at  Burr.  s.  C. 31^. 
all  :  (ox fervice  has  not  been  taken  ftriftly,  though  hiring 
has. — Lord  Mansfield.  Whether  at  the  beginning, 
middle,  or  end  of  the  term,  if  the  fervice  begins,  abfence 
is  the  fame  at  all  times  :  but  the  ground  the  Court  went 
lipon  was,  that  here,  under  the  hiring  for  a  year,  it  never 
began  at  all.— Fearnley.    That  upon  the  fubjcft  of 

{a)  Slender   circomdances    have  them  would  or  would  not  conncA 

beon  holden  to  conflitute  the  difftn*-  for  the  purpofc  ofKivingarcitiemenr: 

cnoe  bttween  contra^s  with  refpod  Vide  Rex  v,  Grendon  Undervrwod^ 

CO   their  continuance  or  difTolution,  |>ofi.  page  44.7.  pi.  43. 
and  to  dtctdc  whether  fervlces  under 

the 
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Rfx  »•       ^jjg  period  at  which  the  fervicc  had  its  legal  commence- 
iMTKBiiTT.  jjj^j^^^j^g  muft  not  prefume  to  repeat  whit  be  had  before 
fubmitted  ;  but  that,  even  in  that  View  of  the  queftxon, 
and  fuppofing  the  hirings  to  have  been  ejvfditn  reniris^ 
they  might  le^Uy  be  connefted  ;  and  would,  it  cither 
were  a  hiring  for  a  year,  give  a  fettlement :  that  in  the 
(^)  Burr!  S.C.  cafe  of  Rex  v.  the  Inhabitants  of  Fifehtad  Magdalen  (aj, 
1x8.  where  there  were  two  hirings  in  the  fame  fpecies  of 

'^"'•»W4*3»fcrvice,  though  the  new  contraft  was  not  only  for  a 
h  3'*'  different  fum,  and  that  near  doubly  the  amount  of  the 

original  contradl,  but  alfo  where  there  was  an  afiual 
difcontinuance  of  an  hour  between  the  two  contradb, 
Lee,  Chief  Jujiicey  held,  that  \ht  famenefs  of  the  control 
has  not  been  fo  ftriftly  infifled   upon  as   to  make  it 
abfolutcly  neceflary  that  it  fhould  be  under  the  very  fame 
bargain  :  and  Probyn  faid,  it  is  Xht fame  fer vice y  though 
performed  under  two  contrafis :  {b)  tnat  here  the  differ- 
ence in  the  amount  of  the  wages  was  not  made  the  fubjeft 
of  contraft  between  the  parties,  or  even,  as  appeared  by 
the  cafe,  afcertained  upon  any  principle  in  the  final 
fettlement  diftatcd  by  tlie  mailer :  that  therefore,  though 
they  were  to  be  taken  as  two  different  contrads,  flill  the 
law  was  the  fame  ;  and  tliat  under  fuch  a  fervice  a 
fettlement  is  acquired. — Lord  Mansfield.    Then  the 
fervice  under  the  laft  hiring  for  a  year  was  there  coupled 
with  the  former  fervice  under  a  hiring  for  lefs  than  a  year. 
Here  there  are  alfo  two  hirings,  but  there  was  clearly  no 
more  than  one  fervicc,  and  that  for  lefs  than  a  yean 
Your  cafes  arc  good   law,   but  they  do   not  apply.— 
Fearnley  further  contended,  that  as  no  fecond  hiring 
had  been  ftated  in  the  cafe,  it  ought  to  be  returned  to  the 
fefllons,  to  have  thatfaft  found. — But  the  Court  were 
of  opinion,  that  this  was  unneceffary,  as  they  had  found 
enough  to  Ihew,  that  there  was  no  fervice  under  the 
firft. 

{b)  Put  this  j$  a  ground  which  which  the  rqv)rtcr  exfTefsTy  /Tttet 

Lord  MANsrzsLD  would  not  admit  that  every  one  of  the  judges  cook, 

in   a  cafe   witere  the   hiringt  were  and  that  they  adjudged  it  not  to  be  a 

tjufdcm  genet  ii.     He   fajjj,    **  upon  difcontinuance,  but  upon  the  principle 

**  his  reiurn   he  does  not  agree  to  that  there  could  not  be  a  fraAion  of  a 

*<  continue  the  elJ  fervice,  but  malres  day  ;  of  v^hich  thercis  notthefmaDeil 

**  a  Mew  contrn^  for  more  wages,  trace    in   the  report.     His    lordihip 

<<  There  wai   therefore  a  complete  therefore  appears  to  bave  been  ionf 

**  abaodor.rricnt  and  difcontinuance.'*  and  flrongly  imprelTed  with  this  idca^ 

Rexv.  Eillsfitld,  ante,  page  434.  pi.  as  he  ftrd  brought  it  forward  at  a 

395.     And  it  is  farther  obiervable,  time  when,  as  (»r  as  it  went,    if 

that  his  lordlhip  there  reprefentt  the  operated  againil  the  jodgment  chit 

Court,  in  Rex  v.  Fif^hcad  Magdalen,  the  Court  pronounced. 
to  have  gone  not  upon  this  ground| 

^  400.  Rat 
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4CO.  Re^v.  Grendon  Underwood^  Trinity  Term,  23.  C^^.  3.  Service  tm<fe» 
Ctf/</.  359. —  lyUUam  BafeUyy  die  piuper,  was  Dorn  in  •  hiring  tfcw 


Deddlngtofu  At  J^iVj^fr  hi  ring-fair  1773,  which  was  ^^V^^^**^ 
the  Friday  before  michaclmas-day  (old  llyle),  he  ^^ircd  ^  "  'J|^ 
himfelf  from  Michaelmas   (old   ftylc)    for    a    year   to  from  \iuLti^ 


^John  Head^   a    farmer    at    Grendon    Underwoodj    to    be  mat  10  MiJM4U 
bis  carter;    and  had   is.    earneft,    and  was    to    have  *^^».*'*^  *'".^* 
61.   wages,  and  go  into  his  matter's   iervice  the  ^'<^^- Jo  iKefti^* 
nefday  after  Michaelmas-day  (old  ftyle) :   the  pauper  ac-  mtfter  thwe 
cordingly  came  tliat  day  in  the  afternoon  to  his   maf- <iays  after 
tcr's  at  Grendon  Underwood'^  where  he  had  fome  refrelh-  ^i<l>atimai  6B 
mcnt;   and  his  mailer  told  him  he  had  hired  another  |^^^^^*  ^•* 
fervant  in  the  place  he  had  hired  him  to  do  ;  but  that  he  fuingT^ho^ 
wanted  a  man  to  milk,  and  go  to  plough,  and  if  he  liked  ut  different 
that  work  he  might  ftay :  the  pauper,  thinking  himfelf  wages,  M*d  for 
not  well  ufed,  refuted  that  fcrvicc,  and  the  mafter  told  him  *.*^'*^'^**"  *^* 
he  might  Keep  his  earned  and  go  about  his  bufinefs ;  ^J!^*^^l^^ 
upon  which  the  pauper  faid,  «  Am  1  at  liberty  to  hire  fotticmoit, 
**  myfelf  to  any  other  perfon  ?"  and  his  matter  anfwered  An  igrcemeBt 
him  m  the  affirmative;  both  the  matter  and  pauper  look-  *®  Jf*  «'f  **« 
ing  upon  themfelves  at  liberty  from  their  contraft  with  d!Iy*Ts^'^!^ 
each  other.     Upon  this  the  pauper  left  his  matter's  houfe,,  fence  with 
taking  his  clothes  away  with  him,  and  went  to  an  ale-  leave,  a  dif^eo. 
houfe  at  Edgcotty  another  parifh  about  half  a  mile  from  Nation,  md 
Qrtndon  Underwood;  and  in  tlic  courfe  of  the  fame  after-  *"  «Jw«i»*««- 
noon  tlie  matter  met  with  him  at  tlie  alehoufe,  and  hired 
him  to  ferve  the  place  of  milkman  and  to  go  to  plough, 
and  gave  him  2S.  6d.  earneft,  and  agreed  to  give  him  61. 
6s.  wages,  to  ferve  him  from  that  time  till  Michaelmus 
(old  ftyle)-:  upon  which  the  pauper  immediately  entered 
into  his  fervice,  and  continued  therein  till  the  next  />- 
bruary  \  when,  his  matter's  carter  having  left  his  place^ 
his  matter  hired  him  to  ferve  the  place  of  carter  from  that 
time  to  Michaelmas  (old  ftylc),  and  gave  him  is.  earneft, 
and  agreed  to  give  him  los.  6d.  additional  wages;  and 
the  pauper  continued  that  fervice  till  the  next  Michaelmas 
(old  ftylc),  and  received  his  wages.     It  was  admitted  upon 
tlie  argument,  and  appeared  upon  the  almanack,  that 
Michaelmas'-dtty  (old  ftyle)   was  in  1773  upon  a  Sunday • 
— CowPER,  T.  and  Whitchurch  flicwed  caufe  in  fup- 
port  of  the  order  of  feflions ;    and  iniifted,  that  ther« 
was  here  both  a  hiring  and  fervice  for  a  year:  tliat  what 
tlie  law  chiefly  confiders  is  the  credit  given  ;    and  then 
only  requires  that  this  fliould  be  evidenced  by  a  retainer 
for  a  year:    that  fuch  there  was  here :  that  though  for 
the  three  firft  days  the  pauper  was  abfent,  he  w^as  no 
otherwife  fui  juris  than  as  he  had  the  permiflion  of  hi* 
saafter  fo  to  be:  that  he  was  then  conftruflively,  though 

uot 
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R»x  i»,      not  aftually,  in  his  fervicc:   that  it  was  true,  that  (htf 
CfcEHDtiiUN-jjiafter  and  lervant  had  on  the  third  day  confented  to 
i:*«wooj>.     ;^void  the  contraft  ;  but  that,  a^  tliey  had  agreed  again  on 
the  afternoon  of  the  fame  day>  this  could  not  operate  as 
a  dififontinuance;    as  it  had  been  fettled  in  the  cafe  of 
(a)  Antc»p«sc  Rex  V*  the  Inhabitants  of  ElUsfield^a)^  that  there  can  be  no 
434-  R^'  395-     fraftion  of  a  day :  that  it  was  there  faid,  that  the  cafe  of 
{})  Ante,  page  Rex  v.  the  Inhabitants  of  Fifehe ad  Magdalen  (b)  hadbeende« 
42S«  ?^*  S9^-    tcrmined  upon  the  fame  principle :  but  that  at  any  rate  that 
.  cafe,  as  reported,  had  decided  that  a  temporary  fufpcnlion  of 
the  relation  of  niaftcr  and  fervant  for  no  greater  a  length 
of  time  than  that  of  the  prcfent  cafe,  would  not  amount 
to  a  difcontinuance :   that,  as  an  abfence  with  leave  wa& 
equivalent  to  aflual  fervice,  this  circumftance  diftin- 
guifhed  the  prefent  cafe  from  that  of  Rex  *u,  tht  Inhabitants 
ft)  Ante,pag'5  ofWintcrlctt{^c\ ;  inafmuch  as  there,  no  leave  having  been 
441-  P^-  399-    given,  the  contraft  never  commenced. — BearcrofI*  and 
Wilson,  G.  argued  in  fupport  of  the  rule  to  quafh  the 
order  of  felhons  ;  and  Be arcroft  infifted,  that  though 
a  parting,  a  mere  abfence  for  an  hour  after  a  final  fet- 
tlinr;  of  accounts,  would  not  difconne£t  two  fervices,  yet 
there  muft  be  a  contraft  for  a  year ;   which  here  there 
was  not,  or  at  lead  not  any  of  that  defcription  under 
which  any  fervice  ever  commenced:    and  that  even  if 
there  had,  the  fubfcquent  hiring  for  lefs  than   a  year, 
under  which  only  the  fervice  was  performed,  would  not 
couple  with  a  contraft  which  was  not  ejufdem  generis  in 
every  fenfe  \  being  not  only  for  different  wages,  but  in  a 
different  charafter,  and  with  a  view  to  [d)  employment  in 
a  very  different  fpccies  of  labour. — Wilson,  G.  con- 
tended, that  there  was  here  neither  a  hiring  for  a  year, 
nor  a  fervice  for  a  year:    that  there  was  no  fuch  legal 
hiring,  for.tliat  the  iirft  contract,  to  enter  upon  the  fer- 
vice three  davs  after  Michaelmas^  could  not  be  fo  confi- 
dcicd,  the  tibfence  ftipulated  for  being  an  exception  from 
the  original  contraft,  a  matter  of  right  and  not  of  dif- 
pcnfarion ;  tliat,  where  a  fervant  abfents   himfelf  evea 
without  con  lent  during  the  term,  at  any  time  after  the 
contraft  is  once  made,  it  may  be  purged;  but,  when  hit 

(i/)  It  ha«  inHcfH   been  boWcn,  cfmrradlsvras  difregarded ;  and  tm« 

that  hii inps   rot  'j'J-Jrm  /rmeris,  as  CuURT     were     of    opinion,    that, 

a  vecl'ly  and  :i  '  i;ir!y  lur.ng,  will  where  the  fenrices  were  the   fame; 

notconnt^;  Ro:  v.  V^iingron,  ante,  and  under  each  lilrin;  the  fcnranc  a 

pai^  32'r,  ;>I.  32().  :   hu(  in  the  c^fe  menial   fervant,    two  hliingt  might 

of  Rex  V.  B.igwr-t'i,  r.rtp,  psfe439.  be  ccnncficd. 
pi.  3(^3.  this  difference  in  the  two 

title 
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■  title  to  abfent  himfelf  is  made  part  of  his  contra^,  it      R«x  v. 
cannot.      That  though  the  excrcifc  of  authority  in  aOtPHDOK  Uj<«. 
mailer  may  be  matter  of  difcretion,  the  power  oi  coer--     o»»wg<M>. 
cion,  the  right  of  controuling  his  fervant,  mull  attach 
upon  every  inftant  of  the  term  to  conftitute  a  legal  fer- 
vicc  ;  and  that  here,  on  the  contrary,  the  very  terms  of* 
the  contraft  created  an  independence  in  the  fervant  in- 
confillent  witli  the  very  nature  of  the  relation.     He  alio 
infilled,  that  there  was  no  ferviee  for  a  year;   that  the 
whole  conclufion  to  be  derived  from  the  authorities  of 
Hex  V.  Fifchead  Magdalen  [a)  and  Rex  v.  EllUfield(b)  cited  («)  Ante,|iase 
on  the  other  fide,  was,  that  a  (hort  interval,  by  which  ge-  4*3. 
nerally  the  fubfiftence  of  a  relation  between  parties  might  (*)  Ante,  pag« 
be  fulpendcd,  or  in  very  flriftnefs  be  faid  to  have  ceafed,  434-  pl-  395* 
would  not,  as  applicable  to  the  relation  of  mafter  and 
fervant,  be  confidered  fo  todifunite  and  fever  two  fer'vlccs^ 
a  dually  commenced  under  a  renewal  of  fuch  relation,  as  to 
abolifh  all  claims  confequent  thereon  and  prevent  a  fet« 
tlement.     But  that  in  this  cafe  there  was  no  commence- 
ment of  ^t  firft  ferviee  at  all :  that,  before  it  commenced, 
a  total  end  by  mutual  agreement  was  put  to  the  contract 
upon  which  it  was  founded  :  that  it  is  therefore  the  cafe 
of  a  mere  naked  \\\v\v\g^  without  any  Jh  vice  whatfcever  un- 
der it ;  a  thing,  to  ufe  the  language  of  Mr.  JusticeBuL'- 
LER  in  the  cafe  cited  of  Rex  z/.  IVintcrfett  (c),  executory  (^)  Ante,,  pag« 
only :  that  fuch  an  executory  contraft  for  a  year  could  413.  pi.  399- 
not  (and  had  not  in  any  inftance  been  fo  hoidenj  be 
coupled  with  a  fubfequent  ferviee  under  a  contract  for 
Icfs  than  a  year:  that  this  therefore  brought  the  prefcnt 
cafe  dircftly  within  the  letter  as  well  as  the  principle  of 
that  oi  If^inter/etty  from  which  it  was  impolfibleto  diftin- 
guilh  it. — Lord  Mansfield.    It  is  lamentable,  that  the 
poor  hws  Ihould  have  produced  (o  many  dccifions,  each 
of  thcin  going  upon  their  own  circumuances.     In  this 
cafe  it  is  exprcfsly  ftated,  tliat  on  the  Friday  htioiQ Michaei- 
mas-day  the  pauper  was  hired  for  a  year  from  Michael- 
tiids.     It  is  tlicn  exprefsly  dated,  tliat  they  flood  in  the 
relation  of  mailer  and  fervant  from  Michaelmas  to  Michael- 
mas,    If  fo,  it  would  be  repugnant  to  fay,  that  this  was 
i^ot  a  hiring  for  a  year.     The  cafe  itfell  con  trad  i£ls  the 
idea,  that  it  was   a  hiring  from   the  Wednefday  after 
JlJichaclmat,    Then  the  abfencc  was  matter  of  indulgence 
on  the  part  of  the  mafter;    and,  whether  revocable  or 
not,  is  fo  common  in  thefetranfa£tions,  andfo  reafonable 
i^pon  the  commencement  of  a  ferviee,  that  it  never  has 
been  confidered  as  impeaching  or  affcding;  the  validity 
of  a  contraft.     But  under  all  the  circumftances  I  confider 
it  as:  an  indulgence  which  tlie  mafter  might  revolve:  what 
\oL.  II.  Gg  paffcd 
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Kv»  V.      pafled  upon  the  IVednefday  was  a  converlktion  refpcdin^ 
CtiNDowUN- ti^g  different  kind  of  lalJour  in  which  the  maftcr  then 
BKAwoop.    prQpQf^jj  ^Q  employ  the  fervant.    The  fenrant  gires  up 
his  obje£tion ;    the  mafter  betters  his  wages ;  and  the 
fervice  goes  on  and  is  completed.     It  feems  therefore  to 
be  a  hiring  and  fervice  for  a  year,  without  any  interrup- 
tion on  account  of  the  Ihort  difagreement. — Willes» 
(ji)  Antf,  page  y^if^i'^^-  The  cafe  of  ff^Interfett  (a)  is  very  different  from  the 
443.  pi.  399.   prefent.     There,  afteran  abfenceof  anwnth,  thepiiftrefs 
refufes  to  receive  the  fervant  witliout  a  new  contraft ; 
under  which  the  fervant  fubmits  to  make  a  compenfation 
to  the  mafter  for  loft  time  during  his  abfence :    here  on 
the  contrary  tlie  maftcr,  having  difappointed  tlie  fervant 
.of  the  fervice  intended,  makes  a  recompence  to  die  fer- 
vant by  givincr  him  another  fervice  and  additional  wageSt 
«  Nice  diftindions,  fubtilties,  muft  not  be  admitted  to  de* 

pri  ve  a  man  of  his  fettlement.  As  to  the  reft,  as  the  whole 
was  the  tranfaAion  of  a  day,  this  cafe  fcems  to  be  go* 
verned  by  that  of  Ellhjicid ;  where  the  Couit  wouki  not 
allow  of  the  fraftion  of  a  day. — ^JBuller,  'Jujllcc.  Whc» 
ther  in  this  cafe  there  was  a  fuificient  fervice  or  not  de- 
pends upon  the  hiring.  The  whole  therefore  turns  upon 
the  firft  queftion  made.  Whether  here  is  a  hirifig  for  a 
year  ?  for  if  tliere  was  not,  tliere  could  be  no  valid  fer- 
vice for  a  year.  That  queftion  then'  depends  upon  the 
terms  of  the  contrail :  and  in  tliis  as  in  all  ^her  con- 
trafls,  by  the  tmiverfal  rule  t)f  expounding  them,  all  tlif 
words  muft  have  eifeft  given  them,  if  poffible.  Now  the 
whole  of  the  argument  oa  the  other  fide  turns  on  giving 
oalv  part  of  them  efFeft.  The  cafe  ftates  exprtfsly  a 
hiring  for  a  year  ;  and  if  you  conftruc  the  condufl  of  the 
fervant  in  not  comijig  into  his  fervice  till  the  IVtdnefdaj 
as  an  aft  of  right,  founded  upon  an  exception  in  the 
original  contraft,  you  overturn  that  contraA;  whereas 
by  conQruing  it  as  a  licenfc  or  difpenfation,you  give  ef- 
feft  to  the  whole.  If  then,  after  the  hiring  for  a  year, 
which  is  exprefsly  ftated  in  the  cafe,  the  leave  of  ablencf 
was  given,  abfcncc  by  leave  is  the  fame  thing  as  fervice. 
Upon  the  ground  that  the  fervice  here  never  commenced, 
the  cafe  of  fVtyitcrfcit  has  been  relied  upon  ;  but  docs  not 
apply.  In  that  cafe  the  pauper  did  not  go  to  his  place 
til!  a  month  after  his  terni  commenced,  and  never  fcnt 
any  notice  why  he  did  not  go.  Inhere  did  not  appear  to 
have  been  any  communication  of  any  kind  between  his 
mafter  and  th2  pauper  during  all  that  time,  much  kfs 
any  intimation  of  his  illnels  and  inability  to  come: 
neither  did  it  appear,  at  the  time  of  the  new*  contraft 
bcin^  entered  into,  tliat  he  infifted  upon  or  any  \Tay 

brought 
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brought  forward  this  plea.    Therefore,  though  the  aft      Rtx*. 
of  God  difcharges  the  obligation  of  aftual  fcjrvicc,  itdidG»n'»ow  Uw 
not  appear  at  the  point  of  time  to  be  looked  to,  the  time     »»^*w<»»« 
when  the  firft  contraft  was  refcinded,  that  the  cafe  came 
under  tliat  rule.     It  foJlows,  that  the  pauper  was  there 
hired  for  eleven  montlis  only,  and  that  no  annual  fervice 
ever  commenced. — Rule  difcharged,  and  order  of  felSons, 
quafliing  the  order  of  two  jufticcs,  affirmed. 

401.  Rex  v.  Sulgtavcj  Eafler  Ternty  27.  Geo.  3.  i.  Term  If  a  fciifanf  be 
J!/*f,,  778. — The  pauper,   fubfequent  to.  his  gaining  a  **^'*^»  *"^  ^^ 
fcttlement  at  Sulgrave,  was  hired  the  latter  end  of  Novem-  ^i^jicU^tk^ 
her  1785  to  yonai  Welch  of  IVormleighton  till  Michaelmas  ^^^  bcf^jre 
then  next  at  61.  ids.  woges.     Two  or  three  days  before  MUbatlmat  ^f 
Michaelmas  the  matter  offered  him  the  like  fum  for  the  •"•  ra«ftcrofferf 
year  enfuing,  which  the  pauper  did  not  think  fufficicnt-  ^^^^^^ 
On  Afichaelmas'day  the  matter  offered  him  feven  guineas,  ,^,  for  a  yesr 
and  they  had  agreed  for  wages  all  but  tlie  expence  of  at  certain 
walhing.     The  fervant  had  no  intention  of  leaving  his  wage*,  10 which 
matter,  and  he  believed  his  matter  had  no  intention  of***^"°* 
parting  with  him.     He  continued  in  his  maftcr*s  houfc,  J^JJJj  j^^,^* 
and  did  what  was  to  be  dond  as  ufual,  but  without  any  houfe  till  tbt 
-obligation,  lodged  at  his  matter's  houfe,  and  did  not  re*  feconddayafcer 
move  any  of  his  clothes,  or  offer  himfelf  to  any  otlier  ^^W*«#, 
matter,  nor  did  his  matter  feek  after  another  Icrvant.  XiJ'i'J'tbea 
He  thought  himfelf  at  liberty  to  have  left  his  matter  if  accepta  ih© 
any  better  hiring  had  offered.     He  did  not  agree  with  his  offer  and  fervtt 
•  matter  on  this  day  ;  but  the  day  next  but  one,  being  the  A«"  ^^  «''^ 
fccond  day  after  Michaelmas^  the  pauper  agreed  to  accept  J^J*  ^^/'l^'^ 
the  feven  guineas  as  before  offered  him  for  the  year  en-  ^  ^^^^^  2^^ 
fuing.     He  did  not  expert  that  his  wages  were  to  be  due  menan  oncba 
on  the  following  Michaelmasy  but  at  the  expiration  o£^kMattma4' 
the  year  from  the  day  he  agreed  with  his  matter  to  accept  ^>»f2**  ^J  J! 
the  kvcn  guineas:  and  he  continued  in  the  fervice  tillJ*J^^"j^ 
the  fVhitfuntide  following. — Gal  LEV,  in  fopport  of  the  fotj  to^ina,. 
order  of  fcffions,  contended,  that  the  two  fervices  at  rccUaaieiic* 
fyormleighton  could  not  be  coupled,  becaufe  there  was  a    * 
chafm  for  a  day.    This  quettion  depends  upon  the  con* 
■  ftruftion  of  the  8.  &  9.  /f7/A  3.  c.  30.  which,  being  ah 
explanatory  ftatute,  cannot  be  extended  beyond  the  words 
of  it.     Although  it  has  been  detetQiined  that  a  fervant 
may  gain  a  fettlement  by  hiring  an^  fervice  under  that 
ilatute  if  he  continue  in  the  fame  fervice  during  a  year, 
though  it  be  not  performed  xxndcr  the  fams  biritig,  yet 
the  Court  has  always  been  ftrift  in  requiring  a  conti«t 
nuation  of  the  fame  fervice.    And  if  there  be  an  later- 
ruptioa  between  two  fervices  even  for  an  inftajit,  thef 

Gg  a  caonof 


45^  SBTTLXMENT   BY   HIRIlfC   AND   SER?IC£« 

Rex  V,      cannot  be  joined  tor  the  purpofc  of  giving  tlic  fcrvant  1 
SclcraVc.    fettlenient.     In  the  cafe  of  Rex  *v.  Fifcbead  [a)^  where 
f«)Burr.s.  c.  the  pauper,  after  quitting  his  mailer's  fervice,  returned 
]i6.  Anccp^e  qh  the  Jame  day  and  entered  into  a  new  contraA,  it  was 
4*3i  \^*  39»*     holden  to  be  no  difcontinuance  of  tlie  fervice,  becaufc 
there  can  be  no  fraflion  of  a  day.    But  in  IViJhfwdv. 
(*)  Ante,  page  Brei/crd^b)^  where  the  fervant. returned  to  his  mafter  the 
417,  pi.  386.    day  after  he  had  left  his  fervice  and  made  a  new  agree- 
ment, it  was  determined  that  the  pauper  did  not  gain  a 
fettlement,  becaufc  there  was  an  interruption  between 
the  two  fcrvices.     It  appears   therefore,  that  the  party 
jnuft  be  in  the  capacity  of  an  hired  fervant  during  tlie 
whole  period  of  a  year,     Now  it  is  dated  in  tliis  cafe« 
that  on  Afuhaelmas'day  tlie  pauper  did  not  agree  with  his 
mailer,  but  the  next  day  but  one  afterwards  he  did ;  k 
that  lie  was  not  in  the  capacity  of  an  hired  fervant  tlic 
day  after  Michaclmas-drty^    And  though  he  continued  to 
work  for  his  mailer  during  that  interval,  yet  the  fervice 
of  that  time  was  not  of  fuch  a  nature  as  could  be  joined 
with  the  preceding  and  fubfequent  ones ;  for  tlie  pauper 
ferved  that  time  without  any  obligation:  and  hirings 
(ff)Rextr.       which  are   not  ejufdcm  genensj  cannot  be  coupled  (cj. 
Wfinston,antc,  The  agreement  on  the  Michaeltnas^day  cannot  b«  conii- 
f^l^  3«7«  P^    dcred  to  be  conditional  in  the  firft  inftance,  fo  as  to  bf* 
-^  '  come  abfolute  by  a  reference  from  the  time  when  the 

contraft  was  completed  ;    bccaufe  it  is  expicfsly  ilated 
that  tliey  did  not  agree  at  tliat  time.     As  to  the  pauper's 
having  no  intention  of  leaving  his  mafter,  it  has  beeA 
repeatedly  determined  that  the  apprchenfion  of  the  pau- 
(rf)Rcxv.       per  is  perfeftly  immaterial  (^). — Dayrxll,  ro/i/m,  in- 
King's  Noicon,  filled  that  all  the  rcquiiites  of  the  ilatute  were  complied 
an:e,pagc  359.  ^-jth,  bccaufc  there  was  a  hiring  for  a  year  sind  a  fervice 
St^Anwa*  ^^^  ^  ycarr    It  cannot  be  faid  that  there  wa?  any  difcon- 
ante,  page  369.  tinuance  of  the  fervices,  bccaufe  the  cafe  flates  that  the 
pi.  3$o.    Rex  pauper  did  not  depart  from  his  mailer's  fervice:  he  not 
^.  Buckley       only  continued  in  the  fervice,  but  he  had  no  intention  of 
Denham,  inte,  jg^ying  it,  neither  had  the  maflcr  any  intention  of  tun)* 

l>aee  271.  pi.      .        .  ."      '  ,,,.  ,.  ,  '      ^  .         . 

351.  and  Rex  "^  "**^  away.     1  he  pauper  did  not  ceafe  to  continue  A 

^.Birmingium,  his  mailer's  fervice,  becaufe  the  contra£t  was  not  com* 

Caid.  81.         pletcd  till  the  fecond  day  after  MUhnelmas^  fiiKC  it  is  %l' 

Am«,page376»  ted  that  he  was  in  actual  fervice  and  worked  during  that 

interval.    And  fuppoiing  no  new  contra^  at  all  had  been 

made,  the  fervant  might  have  maintained  anaiftionagaiAii 

the  mailer  for  his  fervice  on  a  quantum  meruit.     AH  thofe 

■  cafes  where  the  fervices  have  not  been  coupled,  hare 

^  turned  on  a  difcontinuance  of  the  fer^'icc.     In  Pxx  v- 

\Fifchead  there  really  was  an  abfence,  for  the  fervant  went 

away  \    and  even  there  the  Court  held  it  was  no  difcon* 

tinuance* 
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rinuance.     And  as  to  the  cafe  of  lV\p}ford  v.  Bretfordj      Rf*v. 
there  was  clearly  a  difcontinaancey  for  the  fervant  went   ^^^^^^^*» 
away  and  aftually  left  themafter's  fervicc. — Ashhurst, 
yujiice,     I  think  this  was  a  good  fervice  in  IVormleighton 
according  to  the  authority  of  all  the  cafes  cited.     All  that 
the  ftatutcs  require  is,  that  there  (hall  be  a  hiring  for  a 
tear,  and  a  continuance  in  the  fame  fcrvic^  for  a  year. 
Now  the  cafe  ftates,  that  in  November  178;  the  pauper 
was  hired  to  fcrve  till  the  Afichntmas  following ;    that 
two  or  three  days  before  Michaelmas  the  matter  offered  * 
him  the  fame  wages  for  the  next  year ;  that  on  Michael* 
mas'-day  he  offered  him  feven  guineas,  and  that  on  the 
(econd  day  after  Michaelmas  the  pauper  agreed  to  accept 
the  feven  guineas  V7hich  had  been  before  offered :  it  is  " 
furtlicr  dated,  that  the  pauper  had  no  intention  of  leaving 
his  mailer,  and  that  he  did  all  his  matter's  work  as  ufual. 
And  though  he  thought  himfelf  at  liberty  to  leave  his 
matter's  fervice  on  the  Michaelmas-day^  and  that,-  When 
he  agreed  with  his  matter  the  fccond  day  after  Aftchae!^ 
masy  he  cohfidcred  that  the  year  was  to  be  computed  from 
that  day,  yet  there  was  a  good  hiring  and  fervice  for  a 
▼car.     If  10,  the  only  quettion  15,.  Whether  there  was 
any  difcontinuance  ?    It  appears  from  the  cafe  that  there 
was  not ;  for  the  fervant  continued  in  the  fame  capacity ; 
*he  did  his  work  as  ufual ;  and  if  he  had  continued  to 
fcrve  for  half  a  year  without  entering  into  any  new  con- 
traft,  he  would  have  been  entitled  to  a  compenfation  for 
fuch  fervice  ;  the  law  would  have  implied  that  he  con* 
tinned  under  the  former  agreement,  and  would   have 
meafured  his  damages  by  his  former  wages.     Then  he 
muft  be  taken  to  have  been  in  the  capacity  of  a  hired  fer- 
vant during  that  time.     This  is  like  tlic  cafe  of  Rex  v. 
Ci  of  combe  (a)  ;    there  the  pauper  was  hired  to  Dr.  Lucy^  (^)  Poft.  ptg- 
who  lived  in  St.  Andnvjs^  for  a  year,  and  he  continued463.pl.  414. 
with  his  matter  a  quarter  of  a  year  longer  without  com- 
ing to  any  new  agreement,  when  he  removed  with  his 
matter.into  the  parifli  of  St.  Cuthhert^  wheie  he  conti- 
nued fix  months.     There  was  a  fufHcient  continuation 
of  the  fame  fervice  fo  as  to  give  the  fervant  a  fettlement 
in  St,  Cuthbert.     In  that  cafe  the  fervant  was  as  much  at 
liberty  to  qjuit  his  matter's  fervice  after  the  firft  year,  as 
the  pauper  m  this  cafe  was  on  the  Michaelmas-day^  and  it 
might  as  well  have  been  faid,  that  in  that  cafe  there  was 
not  a  continuance  of  the  fame  fervice:   but  there  tho 
pauper  gained  a  fettlement  by  his  fervice  in  St.  Cuthbert. 
The  cafes  which  were  cited  do  not  apply ;  for  one  was 
determined  on  the  ground  of  there  being  no  fraftion  of 
\  day,  and  in  the  other  there  was  a  total  difcontinuancd 
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K^x  f».       of  the  fcrvicc ;  and  though  the  fcrvice  was  only  difcon* 
e«i.GRATi,    tinucd  for  a  day,  it  could  not  be  couple^  with  the  fubfe- 

3uent  one  fo  .as'  to  give  the  pauper  a  fettlement.-— Grose, 
^u/iicc,  I  9gree  witli  the  counfcl  who  argued  ag^inft  the 
rule,  that  two  fervices  cannot  be  joined  if  tlierebe  a  chafm 
between  them,  or  if  they  be  not  ejufdem  genprls :  but  in 
the  prefcnt  cafe  there  was  no  chafm,  and  the  fervices  were 
ejufdem  geneds.  Firft,  As  to  the  fuppofed  interruption : 
it  is  dated,  tliat  the  pauper  was^  hireid  from  November  till 
the  Michaelmas  foWoWm^y  and  thzX.Qnl\\t  ATzctaeimas-day 
his  matter  offered  him  feven  guineas  for  the  next  year, 
which  be  did  not  agree  to  accept  till  the  fecond  day  after 
Michaelmas :  but  I  think  that  the  moment  he  agreed  to 
take  the  feven  guineas,  he  confcnted  t}iat  the  year  ihould 
commence  from  the  ALchaelmas-Aayy  wlien  the  offer  was 
£rft  made.  Then  as  to  coupling  the  (ervices :  it  was  de- 
termined foon  after  the  parfing  of  the  ftatute  of  8.  &9. 
fVilL  3,  c.  30.  in  the  cafe  of  tht  Inhabitants  of  S$utb  Mtl-^ 
u\  Ante,  pase  ^^  (^)»  ^^at  a  fcrvice  for  half  a  year  under  a  hiring  for  a 
^16.  pi-  584.  year  might  be  joined  with  a  fervice  for  another  half  yew 
under  a  hiring  for  half  a  year,  becaufe  they  were  ejufdem 
generis :  fo  here  the  firft  hiring  and  fervice  from  AWw- 
ber  till  the  Michaelmas  following  may  be  coupled  with 
the  fubfequent  one,  a$  tliey  are  bptli  of  the  fame  nature% 
«-Rulc  ^bfolute. 


Jv.  Of  fcrvice  in  dljffcrcnt  places  n 

ir.iindorahi-  ^Ot.  Rex  V,  AfniOHy  Trinity  Term ^  J  2.  jfnn,  AfSS.^* 
rnjf  for  a  year,  The  pauj)cr  was  hired  for  a  year  in  the  paiilh  of  Aftm^ 
the  ^'^Jl*!^  where  flic  fcrved  for  half  a  year,  and  then  the  mafter  and 
y^Tin  oneV-  fl^e  removed  to  the  parifli  of  P^///^/// to  another  tarm,  where 
riA,  md  then  ftie continued  tl^e  reft  of  theyear. — P ark^k, Chief yujliccn 
rcmovw  with  Bcforc  the  making  of  the  13.  &  14.  Car.  2.  no  perfon  was 
bismaftcr,and  removcable,  nor  by  that  liatute  after  forty  days  areex* 

j^'f^nn?;-  Pi--«=<'.  ^  J^"t  ^y  ^h«,  a-  &  4.  f^'ill.  y.  ^W«7'.  ^"<=h  forty  days 
o^^lc^  parim,  ^^^  ^^  ^^  Computed  from  a  notice  in  writing,  which  muft 
hj  gains  a  ftt-  be  publiflied  in  the  church.  All  this,  however,  extended 
iiement  where    only  to  fuch  perfoHs  as  were  removcable,     But  a  fcrvant 

da^s  arc^f  ?ved  ^^"^^"B  "^^^  ^  parifh  With  hi's  mafter  is  not  r^moveablc, 
ays  arc  crv    .  'j^j^^^^  ^^  ^^  jpr^^^  ^  Mary  goes  01)  to  piakc  a  farther 

S.c.  Foley,  provifion,  that  any  unmarried  perfon,  &c.  being  lawfully 

j«v^  hired  into  any  parifli  for  a  year,  fuch  fervice  Ihall  be 

s.  c.  Sett.  &  adjudged  a  good  fcttlcmcnt.     As  it  ftood  upon  this  aft, 

Kcm.  ;j.  ^u^,g  ^r^j  ^^  j^^^,^  what  vv^s  thp  mci^nipg  gf  tlic  wordf 
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^*  fuch  fcrvicc  ;^'  whether  fuch  fcrvice  fhould  relate  to  the  Rix  v. 
contraft  for  a  year  or  to  the  forty  days.  But  the  8.  &  9.  Aihtow, 
IVtU.  3.  clears  up  that  point,  that  tlie  words  "  fuch  fer- 
**  vice"  were  to  relate  to  the  contraft,  and  to  prevent 
perfons  running  away  from  tlieir  fervice,  but  it  cannot 
relate  to  the  forty  days.  So  that  if  a  perfon  is  hired  to 
a  mailer  in  one  pariOi,  and  goes  with  him  and  fcrvcs  him 
forty  days  in  one,  and  goes  with  him  into  feveral  others, 
and  fcrves  forty  days  in  each,  and  fcrves  l^is  mailer  for 
one  whole  year,  that  parifli  in  which  he  continues  lafl: 
for  forty  days  before  the  end  of  the  year,  fhall  be  the 
place  ot  his  fettlement :  but  if  he  runs  away  from  his 
mafterduringtlicfpacc  of  that  year,  he  gains  no  fettlement 
at  all.  And  the  reafon  why  the  forty  days  refidencc  gains 
a  fettlement  is,  becaufe  he  comes  there  with  his  mafter, 
and  you  cannot  remove  him  or  her  from  his  or  her  maf- 
ter; and  therefore  being  once  fo  far  lettled  that  they  can- 
not be  removed,  that  is  accounted  a  fettlement.  It  would 
be  the  hardeft  cafe  imaginable  upon  fervants  who  come  to 
I^ndon  with  tlieir  matters,  and  live  one  half  of  the  year 
in  London^  and  tlie  other  half  in  tlie  country,  to  be  in- 
capable of  gaining  any  fettlement  at  all,  which  can  be 
done  upon  no  other  conftruftion  of  tlie  ftatutcs. — By 
THE  Court.     The  fettlement  is  at  Pat/hall  (£/).  ,^  P<»r'tl«i- 

tleroent,  23.    Fol.  ft  10.    Fort.  308* 

403.  Rex  V.  EUcrJlcyj  Mich,  Tcrtrij  4.  Geo.  I.  MSS. —  IfaCervantbe 
j1,  hired  himfelf  for  a  year  to  be  warrener  in  the  parifh '"'^ '^  J^» 
of  Elder/ley  in  a  warren  there,   to  joint  occupiers  of  it,  j^^*^  '"J.^' 
who  lived  in  two  pariflies  diftjint  from  the  parifli  of  |,^*^jjl{^'(i.j ' 
Elder  [ley.     He  dieted  and  lodged  for  eight  weeks  with  one  tied  where  Ut 
of  the  occupiers   (and  for  the  reft  and  laft  part  of  thcl<xJ5«. 
time)  in  tlie  warren. — Per.  Cur.    His  fettlement  is  in 
Elderjley. 

404.  Fcverjham  V*  Gravcnney-^  Trinity  Terntj  5.  Geff.  1.  If  a  !KMifcftan4 
Fort,  221. — A  maid  was  hired  for  a  year  to  a  matter,  and  two-thirds  in 
ferved  for  a  year.     The  houfe  ftood  in  two  pariflies.  ^^^^'f'JL'f' 

IzJL  n       %^   *       1  '/t-r^         tiftr»  and  onc-third  in 

The  mafter  lay  m  the  panih  of  if.  and  all  the  fervicc  was  j^e  pariih  of  ^. 
done  to  the  mafter  in  J.  but  the  maid  lay  in  the  pariih  if  a  hired  fer- 
of  B,  in  the  fame  houfe.— The  Court  referred  it  to  vam  lodges  in 
Eyre,  Juftia^  on  the  aflTizcs ;  and  he  conferred  with  two  J|[^*n^^flJJ^^^ 
other  Judges,  and  all  three  were  of  opinion  tliat  Ihc  was  ^J", » fcnie. 
fettled  in  B»  where  the  maid-fervant  lay.  ment  there. 

S.C.Foley  ,19^. 

G  g  4  4^5-  ^^* 
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A  fcnrant  Krcd      405.  Rex  v.  St. Pctet^s in  Oxford^ TriniiyTerm^ 8. Gn. i, 

l°k>d  erTn*2Lt  -^^^'-^  .19^.— Cafe  ftatcs,  That  the  pauper  Mary  Nmis 
Mriflu wlio Mts  ^^'^^  hired  at  Chrijlchurch^  TLVtexh'aparochial place  in  Oxfird^ 
wirhiw  mif-  Oil  the  i6th  May  1717  tor  onc  year,  to  Mrs.  C^lt^  who 
irefs  into  ano-  thcti  lived  and  e\Tr  iiiicc  hath  hved  with  her  ibn-in-lzw 
thcr  parifli,  JQ,-,  CUivmng^  canon  of  Chrlftchurch  Coilege  afbrefiud,  as 
nicrciy  on  a      ^  fojowncr  or  boarder  :  and  continued  in  her  fcrvicc there 

tiemtnchy       till  thc  month  ot HI  the  lame  year;  when 

fcfving  thelaft    Mrs.  Cooke  went  upon  a  vijit  to  her  fon  il/r,  Fteemen  in 
forty  day?  in     the  parifh  of  Fawley  aforcfaid,  wlierc  (he  continued  three 
achp^rirti.      months  upon  the  faid  vifir,  and  her  faid  fcrvant  AJmi 
Norris  was  with  her  at    tlic  faid    Mr.  Frceman%  and 
continued  there  in  her  fervicc  all  the  three  months ;  at 
thc  end  of  which  thc  miftrcfs  returned  again  to  C/n-i/i* 
church  aforcfaid,  and  there  the  year's  fervice  expired,  fiic 
h:iving  ferved  her  miftrefs  the  whole  year  in  purfuancc 
of  the  firft  hiring. — M^.  Fazakerly.      Thc  qucttion 
h",  Whether  this  Mary  Norris  gained  any  fettlement  in 
Fazuley  Ccwt,  living  with  her  miArcfs,  who  was  only  a 
viiitor  ?     Jhe  first  objection  was.  To  the  hiring:  fer 
it  appeared  tlie  place  where  flic  was  hired  was  an  cztra- 
parochial  place,  fo  not  within  thc  words  of  thc  aft  of 
parliament,  which  arc,  "  If  any  unmarried  pcrfon,  not 
having  child  or  children,  is  hired  into  any  pari(h  or 
town."     Sed  non  alJocutur :  for,  by  thc  whole  Court*  tliefc 
words  are  only  put  in  for  example.     Thc  secontj  ob* 
jection  waa,  That  the  maid  living  witli  the  miftrcfsi 
who  only  was  a  viiitor,  and  gained  no  fettlement  herfelii 
thc  maid  could  gain  none.    Sed^icn  allocatur  ;  for,  by  the 
whole  Court,  the  fettlement  of  the  fervant  does  not  at  all 
depend  on  the  fettlement  of  thc  miftrefs? ;  for  if  a  niaftcr 
and  miftrcfs  hire  a  fervant  for  a  year,  and  after  remove 
from  one  parifli  to  ai'oti  er  during  tliat  year,  it  may  b* 
properly  iaid  that  tlic  fervant  ii  hiied  in  every  parifh  h« 
ihall  go  into  with  hi^  mafter  and  mirtref-?,  and  theparift 
where  he  lives  \\ith  his  mafter  and  nii^lrcls  tlic  laft  forty 
days  of  his  or  her  year,  is  the  place  of  his  or  her  fettle- 
ment.— Mu.  Jt'STicE  Kyre  held,  I'hat  if  a  man  was 
hired  in  Ireland  for  a  year,  and  after  came  within  the 
year,  aiid  lived  in  Jin//and  the  laft  forty  days  with  bii 
mafter,  that  was  fufficicnt  to  gain  a  fettlement.— AIr* 
Ji's  JICJ5  Fohte>ci.^e  faid,   The  old  Jaw  was  held,  that 
the  lirft  night  any  perfcji  came  into  a  town  or  parifli  l»c 
was  called  a  ft  ranger,  the  fecond  night  a  fojourncr,  aii4 
the  thivd  night  au  inhabitant  (aj, 

406.  R(x 

(u)  Thc  ftaicmrnt  of  the  hOi  of    S.  C.  431.  as  tranfcribeii  bySIr  Jjmo 
x\%  mI>ovw  -^ifi^  «ic  ukcu  i.orw  JBw<r.     Uuiiow  from  ihc  AtIj^Id:!  re^rd  «  ^i 
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406.  St.Feler*s  in  Oxford  v.  Chipping  JFycomb,  Atichael-  A  fcnrlcs  per- 
mas  Termy  9.  Geo.  I.  Stra.  528. — ^^Upon  a  fpecial  order  ^ormM  uodcr  a 
of  fcffions  it  appeared,  that  tht  mafter  of  the  Oxon  ftage-  ^'^^.^^  * 
coaches  hired  a  fervant  for  a  year,  to  ftay  in  an  inn  in  fwcnt'pariih* 
JVycomb  where  the  coach  baited,  and  to  take  care  of  the  from  chac  wimm 
liorfes :    he  lived  there  for  the  whole  year ;  but  inaf-  the  mafter 
much  as  the  mafter  lived  all  the  while  in  Oxford^  the  <*wciu,  sains  a 
fcffions  adjudge  the  fettlcment  of  the  fervant  to  be  with  ^ctttencntihcrt 
him.— Ex  PER.  Cur.    The  order  muft  be  qualhed,  for  SX.Fort.  jii, 
tlie  fettlcment  is  gained  by  the  fervice,  wnich  was  in 

IVycGmh  ;  and  it  would  be  hard  to  make  it  a  fettlcment 
in  Oxon^  when  the  officers  there  had  no  power  to  remove 
him:  the  officers  of  Wycomb  might  have  removed  him, 
if  they  had  pleafed ;  they  did  not  dp  it,  and  therefore 
^cy  muft  provide  for  him. 

407.  Rex  V.  JVhiivchapel,  Eajier  Term^  li.  Geo.  l.  MSS.  Thefcm'ceneed 
—Cafe  ftates,  That  the  pauper  was  hired  for  five  years  ^^^J^'^ 
at  fVh'itechapel  to  work  in  a  glafs-houfe,  and  was  to  have  where^ihe  fcr. 
ten  (hillings  per  week ;  and  to  provide  himfelf  with  diet,  vant  lives, 
lodging,  &c.     It  was  infifted,  that  the  meaning  of  ^le  g  ^  p^ 
ftatutc  was  for  menial  fervants  ;   that  this  man  was  not  t\sl        * 
part  of  his  maftcr's  family,  and  might  have  been  removed,  s.  c,  ».  s«ii; 
whereas  a  fervant  is  not  removeable.— Per  Cur.     The  ^^^^%  i2o» 
ail  does  not  prefcribe  any  terms  to  be  obferved  between  ^*  ^'  ^'  **^' 
mafter  and  fervant.     In  this  cafe  the  hiring  is  different     ^* 

from  tlic  ufual  way,  but  he  is  ftill  a  fervant.  The  aft 
requires  a  hiring  and  fervice  for  a  year  only,  but  this  is 
ftronger,  for  five  years,  and  fervice  likewile  cnfued.  If 
the  pauper  had  never  lodged  forty  days  in  the  parifh, 
the  exception  had  been  good  [a). 

408.  Rex  V.  Spitalficlds-i  Mich,  Term,  H.  Geo.  i.  MSS.  a  fervant  who 
—The  pauper  was  hired  in  1680  to  ferve  for  five  years,  «  hired  in  one 
which  time  he  accordingly  fcrved  in  the  parifh  or  jf. ;  P"'»^»  and 

ther,  (hall  be  Cettled  where  he  ferves  the  laft  forty  days.     S.  C.  8.  Mod.  369. 

which  it  appears  that  the  Court  or-  the  cafe  of  Rex  v.  Allen,  Borr.  S.  C. 

dered,    **  that  the  order  of  fw'flions  412.  Lord  Mans hdd  is  made  toflate 

6onc(^rnin$(    ihe   removal   of   Mary  that  both  Strange  and  Foley  are  in« 

Norrif  from  the  p^riih  of  St.  Penr  •  accurate,  and  that  none  •f  the  Re* 

to  the  parifh  of  fawiey  be  ^u  a  1  h  e  o,  porters  have  Aatcd  the  cafe  truly, 
and  the  ori^^inal  order  AfriKMCD.** 

And  with  this  the  Reports  of  S.  C.         (a)  In  i.  Mod.  ^69.  thti  cafe  it 

Foley,  194.  from  which  the  latter  wrongly  reported.     It  appears  by 

part  of  the  above  is  taken,  S.  C.  Foley  158.  that  the  order  fet  forth 

Stra.  524,  525.   S.  C.  Sett.  &  Rem.  that  he  lodged  the  whole  time  in 

103.  S.  C.  2.  Scff.  Caf.  s^^,  139,  }VhUeibr.p^l  except  one  month,  and 

and  S.  C.  8.  Mod.  50.  where  it  is  rhar  the  Court  held  him  to  be  fettled 

very  fully  rep^fted^  agree.     6ut   in  ttic:f« 

but 
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^txv.  but  lodged  the  whole  time  ia  the  pariih  of  £•— By  the 
Spj^tal.  Court.  He  muft  be  fettled  at  £.  i>ecaufe  of  hi$  inbabi- 
fitkbi.  tancy  there.  A  man  qinnot  be  fettled  but  where  he  in- 
habits i  apd  although  the  word  ^*  inhabit**  is  not  in  the 
x;laufe  of  fcttlcments  of  ferVants,  as  it  is  in  tliat  of  appren- 
tices, yet  it  muft  be  underftood  ft>,  bccaufe  every  pcr- 
foii  that  is  fettled  anywhere  muft  be  fettled  as  an  in- 
habitant. 

A  fcnrant  gains  ^^g.  Bi/hop's  Hatfield  V.  St.  Petei^X  Hilary  Ternty 
Ih^^la  '•  ^'^*-  '•  Ed^tor*s  A755.— Cafe  ftates,  That  the  pau- 
forty  days  arc  P^^  Henry  LangUy  was  hired  by  a  Air.  Arnold  in  the  pa- 
f<rrved,aid)oush  rifh  of  £f.  Pi'ier^s  tp  ferve  him  for  one  year  in  the  ca- 
Kif  matter  has    pacity  oi  hunt/man.     Mr ^"^ Arnold  was  an  inhabitant  of 

Tte^^Iift!^*  ^  ^^^  P^"^^  ^^  *'•  ^^^'^^  ^^*^»  '^"^  ^^^  "°  fettlement, 
^  *   '        habitation,  or  place  in  St.  Pcter^s^  except  his  doz'kenncl^ 

s.C.  Foley,  but  lived  fometimes  at  his  houfe  in  IVcfiminfltr^  and 
s'^'  Str  fometimes  at  his  feat  in  Northamptonjhlrt.    The  pauper 

**•  ^^' Ixjarded  and  lodged  with  John  JBvowh  in  the  pariih  of 
St.  Peter's^  merely  for  the  purpofe  of  looking  after  his 
inaftcr's'^hounds.  He  fcrvcd  out  the  year  in  the  parifh 
of  St.  p£tcr\  where,  though  he  was  occafionally  abfenr, 
he  hved  during  the  laft  forty  days  of  the  year.  Thefe 
orders  were  removed  into  the  Court  of  King's  Bench. 
—Mr.  Strange,  in  fupport  of  the  order  of  fcifions, 
contended)  that  a  fcrvant  hired  for  a  year  could  not  gain 
a  fettlement  by  fcrving  in  a  place  in  which  his  mafter 
had  no  fettlemcut. — Mr.  Lacey,  in  fupport  of  the  ori- 
ginal order  of  the  two  juftices,  cited  the  cafe  of  St.  Petcr\ 
(b',  Ante,  page  Oxford  v.  Chipping  Wycomh  {b)^  where  the  hiring  was  at 
<]$:•  f'-  4°^'  one  place  and  tlic  fcrvice  at  another,  and  yet  it  was  held 
that  the  pauper  gained  a  fettlement  where  the  fervice 
was  performed  ;  and  in  die  prcfcnt  cafe  both  the  hiring 
and  fervice  were  in  St,  Albania.  —  The  Court.  The 
order  of  feflions  muft  be  qualhed;  this  cafe  is  exaftly 
like  that  of  St.  Pcin's^  Oxford.  This  man  certainly- 
gained  a  fettlement  in  St.  Pr/^'s,  though  his  mafter  never 
lived  tliere. 

TT)e  fervice  410.  Rex  V.  Hemioak  In  Devon,  Hilary  Term,  2.  Geo.  2. 

njaybcpcr.  j.  Seff.  Cafes,  137.— The  cafe  ftates,  that  7.  IF.  in  the 
IrlrnV  Trrrn^'tty^^^  ^7^^  covciiantcd  with  oi\e  H.  J.  then  of  Hemioak 
tn<.t  in  witksi  ^o  ferve  him  in  hulbandry,  for  one  year ;  and  in  purfu* 
nvt.rvjni  vas  ance  of  the  faid  contraft  lived  with  the  faid  5^.  in  H. 
li  vd.  aforefaid  for  three  quarters  of  a  year,  and  then  went  witli 

t\.K\.y.?,.         tlie  faid  y.  his  mafter  into  th'e  parifli  of  C.  and  there 
iivcd  witli  and  fcrved  his  faid  mafter  the  reft  of  the  year, 

and 
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and  received  his  year's  wstgts.    The  feffions  were  of  opi*      K«it  v. 

nion,  that  the  hiring  and  fcrvicc  ought  to  be  in  one  and  Hemioak  ut 

the  fame  parifh  for  the  whole  year,  and  therefore  ad-      '^^*** 

judged  that  the  faid  fT.  did  not  pin  a  fenJcment  in  the 

faid  parifh  of  C  by  the/crvice  aforefaid,  and  upon  th?t 

difcliarged  tlie  order  of  the  two  jufUces.'*-MR.  nussjnf 

moved  to  quafli  this  order  of  fcflions,  and  he  cited  the 

cafe  of  5/.  Peter* 5,  Oxoftj  v.  the  Pari/h  ofFawUy{a)^  where  («)  Ante,  pas^ 

one  Mary  Norris  was  hired  at  Chrt^-Church^  an  cxtrapa*  456-  P'-  Aoy 

rochial  place,  for  a  year ;  her  miflrefs  and  fhe  lived  with 

a  canon  of  the  college  a  part  of  the  year^  and  then  went 

and  made  a  vifit  in  the  parilh  of  Fawlcy^  where  they  ftaycd 

three  months,  and  then  returned  to  Chri/hCbureh^  where 

the  year's  fervice  expired  ;  and  being  fen t  from  St.  Peter*% 

to  FazL'ley  by  two  jufl ices,  leflions  difcharged  that  or-. 

der  ;  but  the  order  did  not  ftatc  how  long  they  were  at 

Chrlft'Cburch  before  the  fervice  ended,  whether  forty 

days,  or  not;  and  the  refolution  of  this  Court  then  was, 

tliat  (he  gained  a  fettlcmcnt  at  Fawley^  becaufe,  for  aught 

appears  by  the  fpecial  cafe  flated,  tliat  was  the  laft  phce 

of  her  rcfidence  for  forty  days  under  tlie  fer^^ce.— By 

THS  Court.  There  have  been  feveral  determinations  of 

the  fame  nature.    The  order  of  feffioni  muft  be  quafhed. 

411.  Goring  V.  Mohfworthi  Eajler  ^ermi  i^  Geo,  2.  Th«  Kred  fer- 
\.Bar.  K.  B.  436.-Cafc  ftates.  That  the  pauper  had);^^'^^ 
gained  a  fettlement  in  the  parilh  of  Moltfwortb ;    but  ^i  y^ir  by  nwi- 
afterwards  lethimfelf  for  a  year,  and  ferved  for  that  year,  gating  a  boat 
to  two  perfons  tliat  yrere  partners  in  a  boat,  in  the  paridi  ^tom.Gont»i  t» 
of  Goring.    But  it  was  farther  dated  in  the  order,  tliat  ^;*^f^^j""°* 
this  man  did  not  live  in  the  whole  year  forty  days  in  the  SeUt*by  mU" 
parifh  of  Goring^  but  plied  with  the  boat  in  divers  other  temate  refi. 
parifhes.     Notwithflanding  which  Ma. 'Reevks   faid,  donee  on  board 
he  fhould  fubmit  it,  tliat  this  pcrfon's  fettlcmcnt  was  in Jjj® boatandat 
the  parifh  of  Goring,     He  did  agree  it  has  been  refolved,  |,o„^*  ^^'^j  ^ 
that  if  a  perfon  lets  himfelf  in  a  particular  parifh  to  go  has,  during  the 
a-fhipboard,  and  he  accordingly  does  go  without  fervjing  year«  lived  at 
forty  days  in  that  parifh,  fuch  fervice  will  not  gain  him  different  times 
a  fettlement.     But  he  fubmitted  it,  that  cafe  did  not  ^%?^^*  ^-^ 
come  up  to  the  prefent  one ;   becaufe  there  it  appears,  ^^* 
the  intent  of  the  parties  was,  that  the  parifh  where  he  |'  ^'  ^*'  * 
was  hired  in  (hould  have  no  benefit  of  his  fervice ;   but  j.^J  "  sdT. 
here  the  fervantwas  bound  only  to  ply  with  his  boat  cfaf/4if . 
from   this  parifh   to  other  parifhes  thereabouts ;    and 
therefore,  though  in  h&  he  might  not  have  refided  for 
forty  days  within  that  parifh,  yet  that  was  only  acci- 
dental \  and  confequently  the  fcrvant  gained  a  good  fet-* 
fl^Qient  by  fvich  fervice.    Befides,  he  f^d>  he  fhould  fub- 

tpit 
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GoRiNc  V.  n^it  it,  that  the  conftniftion  of  this  part  of  the  ordef 
MotT»wo»TH.  which  finds  that  he  did  not  ferve  for  forty  days  in  this 
parilh,  might  very  well  be,  that  he  did  not  kinrt  for  forty 
days  together ;  and  then  uiiqueftionably  this  would  hs 
a*  good  fcttlemcnt. — The  Court,  however,  were  of 
opinion,  that  this  order  muft  be  underftood  to  mean 
that  the  fen^ant  did  not  rcfidc  in  this  parilh  for  forty  days 
in  the  whole  at  any  different  times  within  the  yearj 
and  then  they  faid,  their  opinion  was,  that  this  was  not 
a  good  fettlcment.  Accordingly  they  confirmed  the 
order, 

A  rervlce  with       ^,2.  Rcx  V.  Ladock,  Eaflcr  Term,  1 5.  Geo.  2.  Burr.  S.  C. 
IhrmSor    179— Gafe  dates,  That  John  Roberts  covenanted  with 
the  renuiiider    onc  Daniel  Huddy  to  ferve  him  for  one  year  in  Laioci 
i^the  year  in  a  fpr  4I.  lOs.  and  lerved  him,  and  receiveci  the  faid  year's 
Jiftcrent  parilh  vvages  of  him.     Upon  the  expiration 'of  the  faid  year^ 
hi"m  TorT  w  7''^''  Roberts  tlie  pauper  made  a  new  contraft  with  his 
was"ma"d/ is "^  *^'^  mailer,  to  ferve  him  for  another  year,  for  the  wages 
i;.*odi  for  the   of  5!.  i^* ;    and  in  purfuance  of  the  laft-mentioned 
«Jcath  of  the      contraft,  fer\'ed  with  the  faid  matter,  and  lived  with  him 
IrrLTc**h^con   ^  L^^ock  till  the  time  of  his  matter's  death  (which  hap- 
craft  •^'jmd  ihc*  pcned  about  half  a  year  after  the  laft-mentioned  contraft 
fetvant  by  fuch  was  made).    Upon  the  death  of  the  matter,  one  If^ilUam 
fcrvicc  gain*  a   Huddy^  oi  St.  hnoder  (the  executor  of  the  faid  Daniel 
fctiicmciu  in     Huddy,  the  late  matter),  alkcd  the  faid  pauper   if  he 
HQi**^  "**  ****   was  willing  to  ferve  him  (the  executor)  for  the  remainder 
of  the  faid  laft-mentioned  year,  according  to  the  bargain 
S.  c.  X. Stra.     jj^adc  between  tlic  faid  tettator  and  the  faid  John  Robats : 
i'c^  I     Vi-    ^'hich  Roberts  agreed  to,  and  thereupon  went  with  and 
©irr'»  Abf.  39S.  fcrved  the  faid  executor  in  St.  Enoder  during  the  remain- 
der of  the  faid  year ;    and  at  the  end  of  it  received  of 
lyUltam  Huddy  lome  part  of  the  wages  that  were  due  to 
the  faid  Roberts  at  the  death  of  the  faid  tettator  (who 
had  paid  fome  part,  himfelf,  to  the  faid  Roberts) ^  and  the 
executor  alfo  paid  the  faid  Roberts  the    refidue  of  the 
year's  wages  contrafted  for  with  the  tettator.     Upon  con- 
iideration  of  which,  the  fellions  difcharged  the  order  of 
the  two  juftices,  and  ordered  the  pauper  to  be  conveyed 
from  St.  Enoder  to  Ladock.     Hussey,  Serjeant,  moved  to 
quafli  ibis  order  of  feflions,  thcman's  true  fettlement  being, 
as  lie  faid,  in  St»  Enoder.     He  had  a  rule  to  (hew  caulc. 
And  caufc  was  now  Ihewn,   by  Mr.  Ciive  and  Mr. 
CtItntdr V.     In  fupport  of  the  motion  it  was  urged,  that 
the  icrvicc  of  the  executor  for  the  laft  part  of  the  year  tu 
J  ^S/.  Enoder  gained  him  a  fettlement  in  St,  Enoder :  Jbr  the 

laft  forty  days  fervice  makes  the  fettlement.     So  it  was 
holdcn  in   the  cafV  of  Sti  Fcier^Sy  Orxfort/y  v.  Fawfey 

Cotirt. 
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-Court  (a J*    This  was  a  continuance  of  the  fcrvicc  :  and      ^^^^  ^* 
it  is  not  ncccflary  tliat  it  Ihould  be  under  tlie  fame  con-     ^abock. 
tradt.     I'o  prove  thcfe  ailertions,  feveral  cafes  were  cited :  («)  Ante,  page 
SUvcrUn  V.  JJhton  [b\  Stoke  Fleming  v.  Bury  Pomeroy  (c)^  45^>  P*«  405' 
Duns  fold  V.  Rid^wlck  {d)^  BrightweU  v.  fVefthalley  (/),  {h)  Ante,  pag^ 
/vingfjoe    v.    SoUbwy  (fj^   Rex   v.    Inhabitants    9f  Ec"  454*  P*-  4o*» 
€ks{g)<i  and  Rex  v*  Inhabitants  of  St.  George^ s  Hanover  ^c)  Pod, ch.iic. 
Square  fh).     In  Ivin^hoc  v.  Solcbury^  a    fervicc    undei  /- ,.  ^„.^  _^ 

X        rf  •       I      *-     I  r.  ■  •       /•         I  \*/  Ante,  page 

the  alugnce  gained  a  lettlement.     So  an  apprentice  icrved  ^,5,  pi.  ^g^. 
an  aflignce,  and  gained  a  fettlement,  Rex  v.  Inhabitants  /  v  ^^^^ 
#/  5/.  Gct)r^e*s  Hanover  Square.     The  counfel  for  the  4,7.  pi.  33^^ 
order  of  feflions  admitted  the  hiring  and  fervice  ^^a^^^p^ 
year  to  be  good  ;    and  that  the  fettkment  would  have  feaion  xi' 
teen  in  St.  Emdciy  if  he  had  continued  to  ferve  the  fame  /  ^  ^  . 
mailer.    But  they  denied  tliat  the  fervicc  of  an  executor  J^.  w.T.* 
could  be  coniidered  as  the  fame  fervice  witli  die  fervicc  (6)PoIt,ch.ff. 
of  the  teftator,  within  3-  &  4.  IVilL  ii  Mary^  c,  ii.    Th« 
contraft  witli  tlie  deceafed  mafler,  and  the  fervice  to  him, 
were  perfonal.     By  tlie  deatli  of  the  mailer,  the  contra£k 
was  at  an  end ;    and  tlie  fervent  might  have  refufed  to 
Icrve  the  executor  during  the  remainder  of  the  year. 
Therefore  this  was  not  one  and  the  fame  iervice :   it. 
cannot  be  eileemed  a  continuance  of  it,  after  the  mailer  is 
dead.     The  cafes  cited  on  the  other  fide  aie  all  founded 
upon  their  being  coniidered  as  continuati6ns  of  the  fer- 
vice under  the  fame  mailer.    But  this  mailer  is  dead^ 
and  fVilliam  Huddy  does  not  go  on  with  the  fervant  as 
executor  to  Daniel^  but  makes  a  new  contradl  with  him. 
*^rherefore  they  are  not  applicable  to  this  cafe. — LoRi> 
Chief  Justice  Lee.      The  firil  year's  fervice  with 
Daniel  Muddy  is  not  material  to  the  prefent  cafe:    the 
queilion  is,  Wiicther  he  gained  a  fettlement  at  St.  Enoder 
by  ferving  the  executor?     It  is  agreed,  that  where  there 
is  a  proper  hiring  and  fervice,  the  place  of  fervice  for  the 
lail  forty  days  gives  the  fettlement.     The  prefent  queilion 
depends  upon  8.  &  9.  ff^lL  3.  c.  30.  f.  4.  viz.  Whethec 
it  be  a  continuance  for  a  year   in  tlie  fame  fervice? 
The  words  of  that  aft  arc,   "  Unlefs  fuch  perfon  iliall 
*^  continue  and  abide  in  the  fame  fervice  during  the 
**  fpace  of  one  whole  year."    This  cafe  difiers  from 
that  of  apprentices ;    where  the  fettlement  is  gained  by 
fervice  under  the  indenture.     There  lias  been  no  ad- 
judged cafe  of  ferving  an  executor  of  the  mailer  of  a 
hired  fervant.     But  I  do  not  know  how  to  diilinguiih 
this   cafe  from  that  of  SoUbury  and  Ivinghoe^   where 
the  fervant  icrved  the  aifignee  of  the  farm,  and  the  Court 
coniidered  it  as  a  continuance  of  the  fervice  under  ?. 
birin<*  for  a  vear.     Soj  in  thi^  cafe,  tlie  contrail  is  con- 

tinucc 
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R<<«^*  tinued  by  the  executor;  and  tlie  diffetence  of  pcrroill 
^Ai>ocK.  cannot  ht  more  matierial  in  tins  cafe  than  it  was  in 
that :  nor  docs  the  aft  of  parliament  require  thfe  fcfvice 
to  be  the  fame  as  to  the  place  or  perfon ;  but  Otily  a 
continuance  of  the  fame  (ervicc.  And  this  is  a  conti- 
nuande  of  the  fame  fcrvice,  and  not  a  new  contraft. 
Where  there  is  a  hiring  for  a  year,  and  alfo  a  fcrtice  for 
a  year,  dicy  (hall  be  joined  together.  I  think  thii  is  tho 
fame  fervice ;  viz.  a  hiring  continued,  like  the  cafe  of 
Solebury  and  Ivinghee ;  with  a  difference  onlv  as  to  the 
perfon.  Therefore  the  order  of  the  two  juftices  ought 
to  be  affirmed,  and  the  order  of  fcffions  quaflied.— 
Mr.  Justice  Ch  apple  was  abfent.— Mr^  Justice 
WRiGffT  and  Mr.  Justice  Dennison  concurred  in 
his  Lordihip's  opinion.  They  held  it  ho  new  contrad< 
The  executor  was  the  reprefentativc  of  the  teftator  ;  and 
only  aflced  the  fervant  if  he  was  willing  to  continue  the 
former  contmft.  The  contraft  was  not  determined  and 
diffolved  by  the  death  of  the  mailer.  The  fervant  was 
obliged  to  lerve  the  executor  ;  and  the  executor  to  pay 
{•)  Dalt.  129.  him  («).  And  they  agreed  that  this,  being  the  cafe  or  an 
executor,  was  a  ftronger  cafe  than  that  of  Solekury  and 
Ivinghoi^  where  the  fecond  mailer  was  only  affignee  of 
the  farm,  a  mere  ftranger. — Per  Cur.  unanimoufly. 
Rule  made  alffolute  for  qualhing  the  order  of  felGonSt 
and  affirming  the  order  of*  tlie  two  julliccs. 

The  forty  days        ^15.  Greenwich  v.  Lortgdonj  Mich.  Tcrm^    18.  Geo.  2. 

rcfidenccof  a     .jj^^^  s.  C.  2^^.^ Hannah  IValt  the  pauper  was  the  daugh- 

t^jTyT  ^y  ^f  ^^^''•^^  //^tf // deceafed ;  who,  in  his  life^time,  hired 

together,  for  it  himfclf  for  a  year  and  ferved  a  year  as  a  livery  fervant,  Dt 

Ufufficiencif     7I.  wages,  to  one  Captain  Saunderfon^  of  the  H^illiam  and 

be  refidc  at  dif-  Mary  yzcht^  who  had  a  houfc  and  family  at  Greenztish^ 

f^^a"s*du.  ^^^  rclided  there  when  not  abfcnt  on  the  King's  fervice  ; 

ring^the  year."  ^^^  ^^^^  maftcr  made  frequent  voyages  to  and  from  Hoi- 

-      s  c  -      ^^fid\  and  he  always  attended  him  in  the  fame;  but  he 

-.,  '  *   *'    '  ncverwas  forty  days  together  at  Gr^fwuvV/s  thongh  during 

g^ld.  41.143.  his  fervice  he  was  tliere  forty  days  at  different  limes. 

The  feffions  adjudged  that  the   faid  George  ffali  was 

fettled  in  Greenwich ;    under  whofe  fettlement  the   faid 

Hannah  /i^tf// derived  hcr*s  ;  not  having  gained  any  in  her 

own  right. — The  order  of  feffions  was  affirmed. 

Aqwvtcrof  a  ^i^  R^x  *v.  Croftdmbe^  Micb.  Ttrm^  19.  Geo.  2.  Burr* 
'^^'^fc^fcc  *'  ^'  =^56.— 7?A/^*  Garnfey,  the  pauper,  was  born  in  Crof^ 
fbr\  year^thr  ^^^*^>  ^^^  livcd  there  with  his  parents  till  about  fifteen  ; 

mider,  and  the  fervant  as  part  of  His  family,  remove  into  another  pnriili,  when  the  fer- 
iFant  continued  to  ferve  fix  months  without  any  new  agreement  and  under  the  eaiginal  liirifig  in 
ae  firft  pari^  for  a  year.  Ht  g^ins  •  fettlrmeat  in  this  Apcond  pari  A  where  be  ferred  the 
UUoriyiays.  ^}^^^ 
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then  hired  himfclf  (being  fingle)  to  live  with  Dr.  Lucj^  GRR»»wicn 
as  his  fervant,  for  a  year,  for  4I.  and  a  livery;  and  ac-  ^•^»<^*'2'- 
cordingiy  lived  with  his  matter,  in  the  liberty  of  5/.  An^ 
drewj  during  that  year,  and  had  his  wages  and  livery ; 
and,  without  coining  to  any  new  agreement  at  all,  con- 
tinued with  his  niafter,  in  the  liberty,  about  a  quarter  of 
a  year  longer.    Then  the  mailer  took  a  houfe  above  tent 
pounds  a  year  in  the  parifh  of  St.  Cutbbert  tie  In-pari/b^ 
fVeUs\  and  with  his  tamily  (Jofcph  Garnjeyy  the  pauper^ 
bein^  one)  removed  out  of  the  faid  liDerty  into  that 
houie  in  the  parifti  of  St.  Cuthhert  the  In-parijh^  WtlU^ 
aforefaid  ;    wliere  the  faid  Jofeph  Garnfcy  the  pauper,  tber 
father,  continued  to  live  with  him  about  fix  months, 
iHll   under  the  firft  cojitrad,  and  was  paid  the  fame 
wages,  in  proportion  to  the  time.     The  feflions  being  of 
opinion,  that  the  place  of  the  laft  legal  fettlement  of  the 
iaid  Jofeph  Garnjey  and  his  wife  and  their  fix  children  19 
in  the  liberty  ot  St.  Andrtw  aforefaid,  by  virtue  of  fuch 
living  and  ferving  with  the  faid  Dr.  Lucy  there  for  one 
year  as  aforefaid,  doth  order  that  the  faid  recited  order  be 
vacated,  fct  afide,  and  difchargcd. —  A  motion  was  made 
by  Mr..  Gundry  to  qua(h  this  order  of  fefllons,  for 
that  they  were  miftaken  in  point  of  law;  the  lervice  in 
St.  Cuthberi*i  being  a  continuance  of  the  firft  contrad, 
and  under  it,  and  for  fix  months ;  the  fcrvant's  laft  legal 
fettlement  muft  therefore  be  in  St.  Cutbhot's,  where  he 
ferved  the  laft  fix  months.     He  cited  feveral  cafes  ;  Rtx 
^-  AynhQt(a)y  Brightwell  v.  IVtJl  Hai/ey  {bj j  SUverton  v.  (a)  Ante,  pigt 
.Ajhton  (r),  Ivinghoe  v.  Solebury  (d)^  Rt\x  v*   Ladock  {e)^  420,  pU  3S9, 
fy^Jl  Stowcr  V.  Fifclxad  {/).,    Rule  to  (hew  caufe  why  the  (^)  Ante,  pace 
order  of  feflions  mould  not  be  quaihed,  and  the  original  or-  417.  pi.  387, 
der  affirmed.     Caufe  was  now  Ihewn  ;  and  it  was  urgedw^x^^^^^^ 
that  this  was  not  the  fame  fervice  as  the  firft  year*s  was:  (ox  ^^^  pi.  40a, 
that  the  firft  contraft  was  completed  and  executed  on..  . 

both  fides,  and  was  determined.     It  had  gained  die  ftr-^  \  *  '  *    **' 
vant  a  fettlement  in  St.  Andrctv's.     And  tliere  was  ^^o)'^^^'^^^ 
new  contraft  or  agreement  at  all :  nor  is  any  thing  ftated 
that  can  deftroy  the  fc.ttlement  gained  in  St.  Ajdrkv's  by  f^^  ^^^  ^^' 
ferving  a  whole  year  there. — Mr.  Gundry  replied,  That^*^'  ^ ' 
it  is  the  conftant  praftice  for  fervaats  to  go  on  upon  the 
firft  agreement,  without  any  new  one ;  a^d  that  upon  the 
principles  laid  down  by  his  opponents,  a  fervant  who  had 
lived  with  his  maftcr  twenty  years  in  different  parifhes, 
Tvithout  any  new  contract,  muft  be  fettled  in  the  parifti 
wl^erc  his  mjfter  had  lived  in  the  firft  year  of  his  fervice. 
After  it  had  been  tlius  argued  by  Mr.  Gundry  for  the 

(/)  Meaning  Rex  v.  lohabitants    No.  37*  P'S^  M6»  an<  ante,   i^s 
cC  f  ifcfaead  Magdalen,  Burr.  S«  C.    413.  pi  yju 

**  order 
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Kzx  «p.      order  of  the  two  juflices,  and  Mr.  Hei^Ley  and  Mft« 

CftosMMBB.  Gould  for  die  order  of  i'cllions,  The  whole  Cou&t 

vi'crc  unanimous,  that  as  there  was  a  luring  for  a  year, 

and  a  fervice  for  a  year,   and  a  continuance  under  the 

fame  fervice,  it  was  fufiicicnt  to  gain  a  (cttlcinent;  and 

that  fuch  fettlcmcnt  muft  be  in  the  parjfh  where  it  was 

performed  for  the  laft  forty  days. — Lee,  Lord  Chief  Juf* 

(«)  Ante,  page  ticCy  obfcrvcd,  that  the  ftatute  of  13.  Car,  2.  c.  12.  C  1.  [a] 

119.pl.  147.     authorizes  tlie  jullices   (upon  complaint  luade  by  ihc 

^°  *l'^o*^  churchwardens  or  ovcrfecrs  within  forty  days)  to  remove 

tlic  pauper  to  that  parilh  which  was  his  laft  phtcc  of 

fettkinent  for  forty  days,  eitlicr  as  a  native,  homboklef, 

fojourner,  apprentice,  or  fcrvant  (for,  tlien,  fervice  for 

forty  days  gained  a  fcr\ant  a  fcttlement).     Then  the 3. 

•*)  Ante^  page   &  4.'  //7//.  t<f  Mary,  c.  1 1 .  f.  7.  (//)  enaftcd,  «*  That  if  any 

3x6.  pi.  312.    4(  unmarried  pcrlon,  not  having  child  or  cliildreii,  IhaU 

*'  be  lawfully  hired  into  any  parilh  or  town  for  one  yearj 

•*  &c.  fuch  fervice  fliouldgain  a  fettlement."     But'diis 

llatutc  was  doubtful  upon  the  fervice ;  it  being,  that  fudi 

fervice  fhould  gain  a  fettlcmeiit,  though  no  notice  in 

writing  (hould  be  delivered  and  publifhed,  as  tliat  afire* 

(f )  Ante,  p«ge  quired.  The  8.  &  9 .  fflll.  3.  c.  30.  f.  4.  f f )  explains  tlicre- 

3 16.  pi.  313.    fQj.^  the  former  aft  of  3.  &4.  fluil.  tif  A faryj  by  requiring 

that  it  Ihall  be  not  only  a  hiring  for  a  year,  but  alfo  a 

fervice  for  a  year,  and  a  contiiiuance  in  tlie  fame  fervice 

during  the  year.   •*  I'liat  no  fuch  perfon  fo  hired  a* 

•*  aforcfaid  ihall  be  adjudged  or  deemed  to  liave  a  good 

**  fcttlement  in  any  fuch  parifh  ortownfliip,  unlefs  fuch 

**  perfon  fliall  continue  and  abide  in  the  fame  fervice 

(JlSecFo-      *'  during  the  fpacc  of  one  v»hole  ycarC^)."     The  two 

ley's  Poor         confiderations  of  a  fettlcmcnt  gained  in  this  way,  are  the 

^^*'P*'J5/ J*  benefit  to  the  parifli,  and  the  labour  of  tlie  perfon.— 

ihr»i€t^or[i2r'^^^'  Hkm.kv  fays,  that  he  had  completely  gained  a  fct- 

liament  and      tlcment  in  St»  yJmiriw's  ;    and  th:it  it  ihall  not  be  ilc- 

thehiAory  of  it  ftroyed  by  what  followed.     But  1  fay,  he  has  detloycd 

arc  well  ex-      ^^^^^  fcttlement  and  gained  a  new  one,  by  what  he  lias 

LoiTd  Chiif     ^^"^  ^"^^  •  ^^^  '^  '^  certainly  the  fame  fervice;    and  the 
juiTicr  Pa»-  h*ft  forty  days  of  it  make  the  fcttlement.     And-bygaining 
Ri-a,  inthe      a  latter  fettlcmcnt,  he  of  courfc  lofcs  his  former  one. 
Silveitonand     j^jg  Lord Ihip  laid  lie  could  not  dillinguilh  it  from  the 
Afliton  caic.     q^[q^  citcd,  of  a  hiring  for  a  year  and  a  fervice  for  a  year ; 
p. 454.  pi. 40a.  which  is  holden  to  gain  a  fettlcmcnt,  though  the  fervice 
be  not  under  the  fame  hiring;  and  he  thought  it  quire 
indifferent  in  what  parilh  the  fervice  was;    lince  it  was 
the  fame  fervice.     'I'he  three  other  Judges  concurred, 
upon  the  fame  principles.  —  The  Court,  therefore, 
being  unanimous,  the  rule  was,  that  the  order  of  the  two 
jullices  be  affirmed  -,  and  order  of  feillons  quafhed. 
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^4X5.    yilton    V.   Elvetham^   Eajler   Term,    30.   Geo.  2«  If  a  fervant, 
Editor's  MSS.-^This  cafe  was  argued  the  laft  Term,  ""^«f  « *"""8 
and  the  Court  took  time  to  confider  of  it ;  and  this  Term  J^-'^jh  hirm^ 
Lord  Mansfield,  Chief  Jujlice,  delivered  therefolution  ^oScarbl^'wih 
of  the  Court.   This  was  an  order  made  by  two  juft ices  for  or  other  fuch 
the  removal  of  the  wife  of  the  pauper  and  four  children  P"Wic  place, 
from  the  parifli  of  Elvctham  to  the  parifli  of  jilton\  and,  "°^  ^^''  ^^^ 
"Upon  appeal  to  the  feffions,  the  fame  was  there  confirm-  fJJ[{^  *  5^    . 
cd :    but  the  fcffionS  llate  the  fa£t  fpcciailVj  That  the  merely  to  enjoy 
|)arilh  of  Alton  in  the  year  1722  gave  a  certificate  to  the  the  fcafon,  and 
father  of  the  pauper  to  the  parifli  of  Elvctham  ;  undfcr  ^"**  *"  *"'*"• 
which  the  father  went  to  the  parifli  of  Elvetham,  and  has  ^^^ ll^f^l'"' 
dwelt  there  ever  fince :  then  it  ftates  the  pauper  and  other  rcfidemie  of 
children  being  born  there,  and  that  the  pauper  on  the  forty  days  in 
29th  oi  Augufi  1734  was  hired  for  a  year  as  a  covenant  ^«ch  place  docs 
fervant  by  Sir  Henry  Calthovp  at  Elvetham,  and  ferved  that  "<^^  s*'"  « 
year  out  in  that  parifh  :  that  at  the  expiration  of  this  year, 
he  was  hired  again  as  a  covenant  fervant  by  him  for  ano-  ^*  ^*  ^""'-    . 
ther  vear,  and  ferved  that  year,  but  it  happened  that  the  *^'  ^*^*  ^''* 
laft  firty  days  of  the  fecond  year  were  at  Scarborough  in  S.  c.  Bam'i 
Torkjh'ire  :    that  he  did  not  at  the  end  of  the  fecond  year  J"^*»<^»  ^9* 
quit  the  fervice,  but  on  the  29th  oi  Augujl  1736  he  ap- 
plied to  his  mafter  to  make  a  new  agreement  for  another 
year,  whea  the  mafter  faid  it  would  be  time  enough  when 
they  returntd  home  to  Elvetham  ;  whereupon  he  Conti- 
nued for  about  fix  weeks  with  his  mafter  at  Scarborough^ 
when  they  returned   home  to  Elvctham ;  then  he  was 
hired  for  a  third  year,  and  ferved  that  year  out  in  Elvctham^ 
and  continued  in  his  fervice  for  feven  years  more,  and 
his  wages  were  advanced  every  year ;  Jind  afterwards  he 
quitted  that  fervice,  and  married,  and  had  four  children 
mentioned  in  the  order>  which  was,  for  removing  the 
wife   and  f^rar  children   from  Elvetham    (the  hulband 
having  left  his  family)  to  Alton,  which  gave  the  certifi- 
cate.    The  juftices  confidercd  him  ferving  altogether  in 
Elvetham,  and  that  he  could  not  gain  a  fcttlement  there. 
It  has  been  contended  that  they  were  in  tlic  wrong,  for 
he  ought  to  be  confidered  as  having  gained  a  fettlcment  in 
Elvetham,  notwithftanding  the  certificate.     That  is  not 
contended  jfor  direAly,  bccaufe  fervice  for  a  year  of  a  cer- 
tificate perfon  will  not  gain  a  fcttlement ;  therefore  it  is 
indircftly  contended  for,  that  he  had  gained  a  fettlcment ; 
his  mafter  goes  (probably  for  his  health)  to  Scarborough,  .^ 

and  happens  to  ftay  there  forty  days  >  and  it  is  contended, 
that  the  fervant  then  gained  a  fettleraciit  at  Scarborough^ 
which  difcharged  the  certificate,  and  then  he  afterwards 
gained  a  fcttlement  at  Elvetham.  The  general  queftioa 
is.  Whether  this  accidental  fervice  of  forty  days  at  Scar^ 
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Alton  tf,    horough  acquired  a  fcttlemcnt  to  the  fervapt  ?  It  is  imou-* 
Eltbtmam.   tcrial,  whether  the  raafler  has  or  has  not  a  fettlemeat  in 
the  place  where  the  fervicc  is  ;  becaufe  that  will  pot  pre- 
vent the  fervant  gaining  a  fettlement :  but  the  objeftton 
here  is,  Whether  the  forty  days  at  Scarborough  arc  to  be 
confidercd  barely  as  a  continuation  of  the  fervicc  at  £  - 
vetham^  or  a  new  bona  fide  fervicc  at  Scarborough  ?  Tlic  c 
are  feveral  cafes,  where  a  fervant,  though  looilly  abien, 
xnay  yet  be  confidercd  as  continuing  his  fervicc  in  the 
place  to  which  he  was  hired.     So  if  a  fervant  was  ill,  and 
went  to  Bath  by  tlie  confent  of  the  mailer,  that  would 
be  a  continuation  of  tlie  fervicc.     Therefore  tlic  coniidc- 
ration  here  is,  of  convenience  and  inconvenience,  of 
jufticc  and  injuftice ;  which  will  havcgrca.t  weight,  unlefs 
there  are  authorities  which  (land  in  the  way.     I  will  con- 
iidcr  thii?,  firft,  under  the  circuinftances  of  the  cafe ;  thcu, 
I'ccondly,  I  will  confider  the  authorities.     The  gcaeral 
ground  upon  which  this  muft  be  determined,   if  there 
are  no  authorities,  is  this  :  fubftantially,  the  maftcr  lived 
at  Elvcthnm  ;  he  hired  his  fervant  to  be  a  fervant  theres 
the  pariih  was  jealous  of  the  fervant  coming  in  there, 
and  got  a  certificate  from  jiltoH.     Sir  Henry  happens  to 
go  to  Sc:irbcrougby  as  a  fojourner  for  a  particular  purpofc, 
not  as  an  inhabitant.    When  they  are  to  make  an  agree- 
ment for  a  third  year,  they  both  confider  themfclves  as 
abfcnt  iVom  home.     It  would  be  perilous  for  thcfc  pub- 
lic places  of  rcfort,  if  fuch  a  fervicc  were  to  gain  a  fettle- 
ment.     Bclides,  what  fraud  would  be  brought  upon 
pariilics,  if  Icttlemcnts  might  be  gained  in  this  manner, 
when  a  pariih  trufts  to  certificates  ?   Suppofe  a  pcrfon  in 
fer\  ice  lias  an  accident  upon  the  road  by  breakmg  a  leg, 
and  he  ftays  forty  days  at  a  place,  Ihall  that  be  a  fcttle- 
mcnt:   Snppolb  he  llays  forty  days  with  hi> maftcr  in  a 
fea-pori, being  v/ind-bound,  would  that  gain  a  fettlement? 
The  mailer's  abode  here  is  at  Ehctham^  which  I  lay  great 
llrcfs  on.     The  domicil   (as  the  Civilians  call  it)  of  Sir 
Hairy  was  not  at  Scarborough.     I  Ihall  next  coniidcr  the 
authorities  cited  ;     the  principal  of  which  was  the  cafe 
(a)  Ante,  pag«  of  St.  Piftrs  in  Oxford  and  Fa^ivUy  fiv).     The  Court  will 
4S6,pl  405.      pay  regard  to  former  dotcrniiiiations  for  the  fake  of  cer- 
tainty.    But  if  an  authority  v.erc  iingic,  and  plainly  pro- 
ductive of  .inconvenience,  the  Court  will  in  fuch  cafe 
over-rule  it.     But  the  prcfcnt  authority  does  not  at  alt 
contrr.dicl  the  doftrine  1  have.l>ecn  laying  down.     This 
cafe  was  cited  to  flicvv,  that  a  pafliigc  or  tranfitory  refi- 
dence  might  gain  a  fcitlcmenl.     I  ihall  ftate  the  cafe  as 
it  is  in  Siran^c,  wlicrc  it  is  faid,  that  in  thecaf-  •?:  /.«/- 
ford  it  was  not  doubled,  but  that  hiring  into  :^:\  cxtra- 
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parochial  place  would  gain  a  fettlement.     And  fo  Pow-     Aitok  v> 
ELL,  Jujiiccy  fomewhcre  faid,  that  if  a  fervant  was  hired   S*'^»"2^«**«» 
for  a  year  in  Ireland^  and  the  fervicc  was  performed  here, 
it  would  gain  a  fettlement.     But  here  I  cannot  but  ob- 
ferve,  that  it  is  a  greAt  pity  that  cafes  fliould  get  abroad 
under  the  fanftion  of  great  names,  which  being  taken 
from  notes  that  gentlemen  took  only  for  their  own  ufe, 
and  not  by  any  public  officer  appointed  for  thatpurpofe, 
are  incorreft  often  in  the  ftatement  of  them.    The  prcfcn  t 
trafe,  as  reported   in  Strange^   is  moft  certainly  mifrc- 
ported.     It  is  ftated,  that  the  pauper  was  hired  tor  a  yeap 
into  Chriji'church^  without  faying  how  or  under  what 
-circumftanccs  her  miftrefs  lived  there  \  and  that  her  mif- 
trefs  went  upon  a  vifit  to  Fawley^court.    Now  her  mif- 
trefs, being  a  fingle  woman,  could  not  pofllbly  have  anj 
abode  in  Chrl/i-church  but  as  a  vifitor  or  friend.     And  it 
is  farther  faid,  that  the  only  doubt  was,  whether  the  fet- 
tlement gained  at  Chriji-church  was  fuperfedcd  or  not? 
That  could  not  poffibly  be  fo.     For  (he  could  by  no 
means  gain  a  fettlement  in  Chrip-churchy  which  was  not 
only  ati  eitraparochial  place,  but  a  fingle  houfe  only, 
having  been  once  a  monaftery,  being  in  nature  of  one  of 
the  king's  palaces,  which  may  be  cxtraparochial.    I  men- 
tion this,  to  (hew  the  incorreftnefs  of  cafes,  which  can- 
not be  relied  on.     This  cafe  is  alfoin  Foley,2i^.  and  Ca/es  See  ante,  pagt 
t/SeitLi^Cf.  reported  differently.     But  all  ot  them  to- ^^f- f'^^^"* 
^ether  may  ferve  to  help  us  to  the  truth,  and  which  upon  "^'*  ^*^' 
inquiry  I  find  to  be  this:  Mrs.  Cooke^  the  midrefs  of  the 
fervant,  had  two  daughters  ;  one  married. to  Dr.  C/aver-- 
higy  dean  of  ChriJI^churth ;  the  other  to  Mr.  Frecnuany  who 
lived  at  Faucley-court,    And  Ihe  lived  alternately  with  thcfe 
two  gentlemen  her  fons  -in-law ;  and  was  as  much  at  Faw- 
ley-court  as  at  Ch-'iji-churchy  and  (as  I  obferved  bcforcj  it 
was  not  poffible  the  fervant  Ihould  be  fettled  at  Ckrifi-^ 
churchy  becaufe  it  was  an  cxtraparochial  fingle  houfe. 
This  Was,  I  think,  the  only  material  cafe  cited  at  bar; 
but  there  is  another  which  1  have  had  mentioned  to  mc, 
Bijhop^s  Hatfield  and  St.  Peter^s  in  St.  Jlban's  [a) ;  where  {a)  Ante.paga 
a  huntfmati  was  hired  by  one  Mr.  Arnold^  who  lived  458- pA.+o^^ 
fometimes  in  JVefiminftery  and  fometimcs  at  Nortbampton^ 
and  the  ferVant  refided,  where  the  hounds  .were  kept,  at 
St.  Alharti  ;  and  the  only  queftion  was.  Whether  the  fer- 
vant could  acquire  a  fettlement  tliere  by  fuch  fervice,  as 
his  itiafter  had  none?  And  there  was  no  doubt  bythe 
could ;  for  he  came  exa£tly  within  the  qaie  of  a  ilage- 
coachman,  who  was  hired  to  ferve  at  Wscomb^  though, 
tlie  rtiafttff  H^ed  at  Oxford  \  where  it  was  held,  that  the 
f^rVaat's  fetUcment  does  not  at  all  depend  upon  the  maf« 
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Altok  v.    ter*s.    But  that  cafe  was  very  different  from  the  prefcnt  i 
ti.vitiiAM«  £qj.  the  queftlon  was  not,  Whether  tliere  was  a  continu- 
ance of  fervicc  with  the  mafter  in  IVeJlminJiir  or Northamp^ 
ton  ?  but  he  was  fettled  by  living  in  that  place  with  the 
hounds;  and  the  mafter,  1  fuppofe,  might  be  probably  a 
memb^  of  parliament ;  and  might  have  a  houfe  to  go  to 
for  hunting  merely,  which  is  a  very  common  cafe  in  the 
neighbourhood  oiLoidoju  However,  tlierc  is  no  precifion 
in  the  cafe  on  which  the  Court  can  rely ;  and  upon  the 
whole  1  think  it  not  at  all  inconfiftcnt  with  our  prefent 
rcfolutiort  ;  which  is,  Th^t  in  the  prefent  cafe  the  whole 
'^bf  the  fervice  was  only  a  continuation  of  tlie  fervice  at 
Elvctham.     However,  I  would  have  it  obfervcd  in  the 
prefent  cafe,  that  I  liy  great  ftrefs  on  both  the  mailer  and 
fervant  confidering  Elvetham  as  their  home,  as  alfo  upon 
the  precedent  and  fubfequent  fervice,  and  upon  the  cir- 
cumftances  of  the  certificate.     There  was  another  ob- 
jedion  at  bar,  but  not  relied  on— That  it  does  not  appear 
but  that  the  hufband  may  be  living,  and  he  is  not  re- 
moved,  and  may  have  gained  a  fettlement  iince.     But  this 
the  Court  will  not  prefume.     If  he  is  living,  they  muft 
remove   him  after  to    his    family.— fioth   the   orders 
Were  confirmed.     And  the  difference  between  this  cafe 
and  that  of  St.  Peter's  in  Oxford  and  FawUy  P^metli  to 
be  this ;  That  a  vifitor,  during  the  time  of  the  vifit,  may 
be  confidered  as  part  of  the  family  of  the  perfon  vifitcd, 
and  hath  there  pro  tempore  his  home  and  place  of  abode ; 
but  a  perfon  at  Scarborough  or  other  fuch  like  place  of 
publick  refort,  under  thecircumftanccs  abovementioned, 
is  only  a  fojourncr,  or  in  the  nature  of  a  traveller,  or  as  a 
gueft  in  an  inn,  and  cannot  in  any  fenfe  within  the  words 
of  the  flatutc  be  looked  upon  as  coming  to  fettle  there.— 
Note,  With  rcfped  to  the  aforefaid  cafe  of  St.  Peter's 
and  Fawleyy  SiR  J  AMES  BuRROw  fays,  There  having  been 
fo  much  doubt  and  mifapprchenfion  concerning  it,   he 
has  had  tlie  curiofity  to  tranfcribe  it  from  the  original 
record  J    which  is  as  follows ;   Two  jufticcs  removed 
Mory  Norris  from  the  parifh  of  St.  Peter* s  in  the  Eaji  in 
Oxford  \o  the  parifh  of  Favjky  in  the  county  of  Oxford 
aforefaid  ;    which  order  was  difcharged  by  the  feffions, 
upon  appeal ;  it  appearing  (as  it  is  flated  in  the  order  of 
fcflions)   tliat  the  laid  Mary  Norris  was  hired  at  Cferr//- 
church  in  Oxford^  an  extraparcchi^l  place,  on  the  iGtIiof 
May  17 17,  tor  bnc  year  to  Mr?.  Ccokc^  who  then  lived, 
and  ever  fince  hath  lived',  \yith  hcr'fon-in  lavv'Dr.  C'd- 
yrr/«r,  canon  of' C^ry?-rA//;T/'collcfge  aforefaid,  as  a  fo- 
joiirrier  or  boarder ;    and'cciuinutd  in  her  fervice  there 
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till  the  month  of in  the  fame  year;    when  Mrs.     Aitonv. 

Cooke  went,  upon  a  vifit,  to  her  fon  Mr.  FrecmajCs^  in  the  S'^«tha»i. 
pariffi  of  Fawie^  aforcfaid,  where  ftie  continued  three 
months,  upon  the  faid  vifit ;  and  her  faid  f*ervant  Mary 
Norris  was  with  her  at  the  faid  Mr.  Freeman  s^  and  con- 
tinued there  in  her  fervice  all  the  three  months  ;  at  the 
^ud  of  which  the  miftrefs  returned  to  Chrijl-churcb^  and 
there  the  fervice  expired,  fhe  having  ferved  her  miftrefs 
the  whole  year,  in  purfuance  of  the  firft  hiring :  and  the 
order'  of  fcllions  was  qualhcd,  srnd  the  original  ord«r  af-  ^^  *"''•  ^'  ^» 
firmed  {a),  *         ♦• 

416.    Rex  V.    St.   Agnes y   Trinity   Terntf    10.   Geo,   3.  A  fervice  under 
Editor's  MSS^—JViUlam  NicholUy  when  two  years  of  a  Wring  for  • 
aee,  went  with  his    father     (who   was    at    that    time  ^^J  **  ^^* 
fettled  at   Redruth)  into  the  parifh  of  St.  Agnes ;    and  S^J^tfci  for. 
wuen  he  was  about  fifteen  or  fixteen  years  of  age,  the  vam  do  iy>c 
father  made  a  contract  with   one  Mr.  Nankroelt  (who  rcfide  with  his 
then  lived  in  the  adjoining  parilh  of  Peranzabuh)  for  'naft«^  «°<*  ^ 
his  fon   to  work   at  the  faid   Mr.  Nankiveifs  ftaraps/^).J;'f^>' *"^ 
lituate  in  the  faid  parifti  of  St.  jignes^  (which  ftamps  himfdf  if  he 
are  mills  wherein  feveral  labourers,  men  and  boys,  are  works  like 
employed  in  cleanfing  and  manufafturing  tin),  for  one  o^c <«»^an" '« 
year,    at    the   yearly  wages  of  5I.      In  purfuance  of***®^^*^*^* 
this    contraft,    the    faid    J^dliam    Nichol/s    ferved   the  pald.^79. 
faid  Mr.  Nankiveiiy  at  his  aforei'aid  ftamps,  for  the  faid 
year,  by  working  therein  daily,  except  holidays  and  Sun- 
ifaysj  according  to  the  cuftom  of  tinners:  and  his  father 
received  his  wages,  as  he  had  occafion  for  it.     But  during 
the  faid  year,  the  faid  JVdliam  NichoUs  eat,  drank,  and 
lodged  with  his  father  in  the  faid  parifti  of  St.  Agnes  \ 
ferving  the  faid  Mr.  Nankivell  at  -his  ftamps  aforefaid, 
and  in  no  other  capacity  ;  nor  ever  became  a  part  of  his 
family.    At  the  expiration  of  the  firft  year,  a  like  bar- 
gain was  made  for  another  year,  at  fevcn  pounds  \  and 
a  like  fervice  under  it ;  sind  fo  on  for  another  year:  but 
during  the  faid  laft  two  years  alfo,  faid  If^tlliam  NichoUs 
ferved  faicf  Mr.  Nankivell  in  laid  ftamps,  and  in  no  other 
rapacity ;  continuiiig  to  eat,  drink,  and  lodge  whh  his 
father,  and  never  becoming  any  part  of  his  mafter's  fa- 
mily ;  and  having  holidays  and  Sundays  at  his  own  cbm- 
inand  during  the  three  years,  as  is  ufual  for  perfons  hired 
in   fuch  employ.      The    Sessions   order  the  paupers 
to   be   reconveycd    from  Redruth  to   St,   Agnes ^    to   be 
there  provided   for.  —  Mr.  Dunning  objefted.   That 
//' 7  Ham  NichoUs  gained  no  fcttlcment  at  St.  Agnes^  and 
obtained  a  rule  to  Ihew  canfe  why  the  order  of  fcfliong 
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Rex  v.       fhould  ,  not  be  qiiaflicd,  and    the   original  ocder   aP- 
Jt.  Acwis.   ftrmcd. —  Mr.    Serjeant    Rurland    now    flicwcd 
caufe.     He  contended^   that  here  was  a  hiring  for  a 
year,  without  any  exception ;    and  the  feryicc  was  ac- 
cording to  the  cuflom,  and  as  is  ufual  for  perfons  hired 
in  fucli  employ*     It  is  therefore  a  complete  hiring  and  a 
complete  fervice  in  St.  jignes ;    and  the  paupers  are  le- 
(a)  Ante,  page  gaily  fettled  there.     In  the  cafe  of  Adacclesfield  (tf),  the 
365.  pi.  343.    hirinjg  was  with  an  exception :   here  it  wa&  without 

r*i  Anw  a  ^"7*  ^^  ^^^  ^^^^  ^^  King  s  Norton  (b)j  the  pauper  wa» 
\lj,^\!llT  l^oWen  to  be  fettled  at  Cdmbden^  tliough  fhe  fpun  only 
by  the  ftone. — Mr.  Dunning  replied,  that  this  is  rather 
the  cafe  of  a  journeyman  than  of  a  hired  fcirvant.  He 
"was  relidcnt  with  his  father:  he  was  his  own  inaficr, 
except  as  to  performing  the  ftipulated  limited  fervice  at 
the  llamps.  He  w^as  only  to  do  that  particular  fervice  : 
the  niaftcr  had  no  right  to  employ  him  in  any  other : 
and  Sunduys  and  holidays  were  abfolutcly  his  own,  with- 
out any  controul  from  the  maftcr.  This  contraA  is  in 
tfTeft  the  fame  as  that  in  the  AfaccUsficId  cafe  was. 
There  the  pauper  was  to  be  his  own  mafter,  and  at  hife 
own  liberty  the  whole  Sunduyy  and  all  the  reft  of  the  other 
days  except  the  eleven  liours  :  whereas  the  aft  of  3.  &  4* 
(0  Ante  iia<c  '^'^^-  ^ Mary^  c.  II.  [c)  intends  only  fuch  feivices  where 
-x6,  1.1/312.  the  fcrvant  is  under  the  command  and  controul  of  the 
^  niafter  during  the  whole  year.  The  prefent  cafe  is  ex- 
a£lly  like  that  cafe  ;  and  in  this  cafe  the  exception  muft 
have  been  equally  \inuc:lrood  at  the  time  of  the  hiring,^ 
though  not  particularly  txprcficd. — The  wholk  Cour  r 
(which  was  no\v  Aill)  wCiC  unanimous  that  PFiUiufn  Ni^ 
cool/i  gained  a  fcitlcmcnt  in  S:.  ylgncs.  They  held  this 
to  be  an  entire  contrrtd  for  a  year,  without  any  exception 
contained  in  it;  and  the  fervice  was  accordinjix  to  t^.-e 
cuilonx  of  tliC  countrv.  And  tl icy  made  a  dilUnctiou 
between  tlic  cxceptioj/s  being  part  of  the  original  coii- 
tr;iklt,  and  its  not  being  fo  :  the  queftion  turns  upon  this 
diftin61ion.  In  the  cafe  of  Ajiiccit\\,i't\'J  it  wa^part  of  the 
crip;inal  contnift  :    here  it   is  not  fo.     And  they  nien- 

/  .X    .^^^ tioned  the  ca^e  of  Fi/vjp's  Hatf.e!d{d), — Rule  difchar^c- 

('0   Ante,  page  ,  -  r  t^        a:         ^  ^ 

^cS.  pi-  400.    ^'-'^  ^^^^^  cracr  01  iciiions  ainrmed. 

Vide  alio   Uox  ^*  i«»'i^b»t'i^*'^  ^^  EucUUnd  Dcnhim,  antj?,  paje  371.  pi.  351, 

A  >ircnm  who  4^*  •^^•^'  ^'-  ^"^'^  -^Wf.V,  Mich.  Tcrm^  12.  Geo.  3.  Burr. 
is  hinc)  for  a  .9.  C,  727.. — Cafo  Aates,  That  James  JUen  the  pauper  was, 
year .:;ains  a  fct-  Jn  7''''*'  17^8,  hiitd  at  a  place  called  Bayrows  BrooJc  \\\ 
*ic.i»cnt  by  ftrv.  ^Y6^vriyA-.y:c?;?  r,  as  a  grroom,  for  one  vear  certain,  to  the 
i?a  public        K^^l  ^^*  Portmore    (who  had  then  a  feat  '^t  IFcybndgc) ^ 

place,  to  wMch  l.c  ;;ots  for  the  purpofe  of  rraining  his  mafter's  running- hjrfw,   although 
the  ma/ter  has  nciiU??  hcufc  nor  land  nor  fsulemenc  in  the  pi  ace* 

by 
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by   one    Thomas   Belly    then    a    fervant   to   the    faid     ^"•»  ^ 
£arl,  at  the  rate  of  three  pounds  and  tlircc  (hillings,  and   ^"' 
a  livery,   for  the  year,    to  look  after  the   faid   Earl's 
running-horfes,  which  then  Hood  at  the  faid  Thomat^ 
Beirs   at  Barrows  Brock  aforefaid.     That  he  lived  the 
former  part  of  that  year  at  Barr^^ws  Brook  aforefaid  ; 
and  went  from  thence,  with  the  faid  horfes,  to  the  parifh 
of  Marrow  in  Surrey ;   where  he  flayed  the  remainder  of 
that  year,  within  about  twenty  weeks  ;   and  received  his 
year's  wages.     During  al].  that  y«ir,  he  was  an  attendant 
on  the  faid  Earl's  running-hories ;    and  never  once  was 
at  fVeybridge  during  all  tliat  year.     At  the  expiration  of 
the  faid  year  he  was  again  hired,  at  Mnrrozv  aforefaid, 
as  a  groem,  for  another  year  certain,  to  the  faid  Earl  of 
Portmore^  by  one  Jenkins^  fteward  to  the  faid  Earl,  at  the 
rate  of  fix  pounds  and  fix  f1\illings,  and  a  livery,  for  that 
vcar ;    ftill  to  look  after  the  faid  Earl's  runni:^g-horfes. 
He  ftayed  with  the  faid  horfes,  at  Marrozv^  for  fome  (hort 
time;   from  whence  he  went,  with  the  faid  horfes,  to 
IVeybridgt  aforefaid  ;  where  he  ftayed  about  three  weeks, 
and  then  went  from  thence  to  Raji  Iljlcy  aforefaid  witk 
the  faid  horfes,  where  he  remained  about  ten  weeks. 
He  went  with  the  faid  horfes  to  Epfom  laccs  in  SwrcY%' 
\v!iere  he  ftayed  about  ten  days.     He  then  returned  with 
the  faid  horfes  to  IVeybrldge  aforefaid  ;   where  he  re- 
mained about  three  weeks.     He  then  went  from  thei\ce  to 
Marrow  aforefaid  with  the  faid  horfes ;  where  he  ftayed 
about  twenty  weeks ;    during  which  his  fecond  year  ex-  , 
pi  red  ;  and  he  received  that  year's  wages,  and  continued 
under  that  laft  hiring,  m  the  capacity  of  a  groom,  and  to 
attend  the  faid  Earl's  running-horfes,  for  another  year, 
without  making  any  frefh  contraft.     He   went  from 
Marrow  to  Eafl  Iljley  aforefaid  with  the  faid  horfes; 
and  continued  with  them  there,  at  one  If^tliam  Fro^ley*s 
in  the  faid  parifh  of  Eaji  Jljley^  for  the  fpace  o^  ten 
months;    when  ti>e  faid  IVUiuim  Frogley  paid  him  his 
wages,  by  the  faid  Earl's  orders ;  and  thereupon  he  was 
difcharged  from  the  faid  Earl's  fervice.     During  all  th© 
Jiiid  three  years  he  never  ferved  the  feid  Earl  in  any  other 
capacity  but  as  a  groom,  to  look  after  and  ride  the  faid 
horfes  ;   and  never  was  once  at  IVeybridge  during  the  laft 
year,  nor  hath  ever  gained  any  legal  fettlement  fince. 
it  is  fitted,  that  the  pauper  did  not  ferve  the  faid  Earl  of 
Portmore  at  Wcyhv'd^e  aforefaid  for  the  fpace  of  forty 
days  together  at  any  one  time,    but  did  ferve  the  faid 
Karl  at  other  places  for  the  fpace  of  forty  dayis  together 
at  one  time.     The  order  of  feffions  alfo  ftated,  that  it 
appeared  by  the  evidence  of  the  laid  Jamti  AUni^  that 

H  h  4  Eaft 
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Rix  V.  E(iji  jijipy  js  a  public  place  for  exerciiing  and  training  of 
»AiT  UsLEY.  ruiining-horfcs ;  and  that  the  Earl  of  Portmore  had  nol 
any  houfc  in  Eafl  lljley  aforcfaid,  nor  any  eftate  there. 
Upon  hearing  counlel  and  the  merits,  tlie  ieffions  order, 
tliat  tlie  original  order  be  reverfed,  and  the  appeal  al- 
lowed J  referring,  however  (by  confent  of  both  iides), 
their  order  of  rtvcrfal,  together  with  the  merits,  to  the 
•  judgment  of  this  Court. — On  Saturday  tho  23d  oi  Men 
1772,  Mr.  Thornton  moved,  on  behalf  of  the  parim 
of  Iljkyy  to  quafh  this  order  of  .feffions ;  prppofing  it  as 
a  qucltion,  Whether  a  groom  re/iding  at  a  public  place, 
where  his  mafter  had  no  houfe  nor  ei&t^  merely  for  the 
purpofe  of  training  race-horfes,  fhould  gain  li  fettleqient 
at  that  public  place  ? — Mr.  Vansittart  an4  Mr.  Cox 
now  ihewed  caufe  why  the  ot'dqr  of  fe(}ions  fliould  not 
be  quafhed.  They  denied  this  to  be  a  public  place. 
Befides,  if  jt  Nvere  fo,  yet  it  is  here  ufed  for  a  private  pur- 
pofe, of  training  horfes.  The  laft  forty  days  fcrvice 
was  pci  formed  here :  and  there  arc  no  circuroftances  to 
take  this  cafe  out  of  the  general  ru4e,  They  cited  the 
cafes  of  the  huntfman  who  gained  a  fetdeipent  lA 
St,  Peter's  hi  St,  ^IbanSf  where  his  maftcr  had  no  fettle- 
ment;  and  the  ftage  coach  driver,  who  gained  a  fcttle- 
mcnt  in  Chipping  IVytcmby  where  he  performed  bis  fcr-t 

(*)  Ante,  page  vice,  and  where  his  niaAcr  never  refided  (tf),     Hpwevcrj 

457,  i>i.  406.  it  was  enough  for  them,  tliey  faid,  to  fliew  that  the  pau- 
per did  not  gain  a  fettlciTicnt  at  IVeyhridoe,  Now,  firfti 
lie  never  icrved  there  forty  days  together.  Secondly, 
he  fcrved  twenty  weeks  'xx.JyIorrozL'\  and  his  fccond  vear 
then  expiml.  IhiiJIy,  lie  never  was  once  at  JVeybridie 
during  riie  lull  vear.  So  that  there  was  no  fcttlcment  at 
ail  at  /'/Vv:*',  .'/^xd'.  -Mr.  Wallacb  and  Mr.  Dav^^ik- 
POUT  attempted  to  fuppoit  Mr.  Thornton  in  attack- 
inv-  the  order  oFfcfiions. — But  the  Court  were  unani- 
mous that  it  was  a  right  one  :  and  Lord  Mansfield 
obfeived,  that  it  was  j nil  the  cafe  of  the  huntfman,  mcii- 

(A^,  Arte»  p.-^ge  tioncd  in  the  cafe  of  Sir   Harry  CaUbcrt's  fcrvant  (t ). 

4'^i*p'-4'5-     — 'Ihe  rule  was  difcharged,  and  the*  order  of  fclilon^ 
afn  nned. 


lajt  t\.ry  rtay«;    feljion:^,  on  appc;il,  coniirm  the  order,  and,  on  its  being 

fciiVur^.roa/6,  r£,j^fjvcd  i'.tto  and  font   back  from  the  Court  of  Kir,g's 

o  wmcii  {  v-t  ^^^^.j^j.|^^t(icy  ftat^^d  the  followjng cafe: — I'iie pauper, about 

lie  latter  cnJ  of  Auguft  or  beginning  oi  St'ptcmb%r  1 763,  wp.s 


J. 

h\ 

to  WHICH  {  i-i-v    Yi 

ht  had  acconi-   "" 

paicdh-s  thf 

matter, who  had  ^oric  there  with  bis  t.imily   anJ  liv^d  in  a  hIrfU  houCc  Icr  ttic  purptf;  ol  Iva- 

baUiiag,  gains  u  aulwixieui  at  ^'iu/i>§i9n^t, 

hired 
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hired  as  a  covenant  fervant,  for  a  year,  to  the  Reveread  Rix  w. 
Mr.  fViUiam  Robin/on,  who  then  rcfided  at  his  houfe  at'^'''»5A»T««, 
Bath  Eafion^  as  his  only  place  of  general  relidcncc.  He 
accordingly  entered  upon  the  faid  I'ervice ;  and  fcrved  the 
iaidyear  and  fome  months.  He  ferved  the^  firil  part  of 
the  (aid  year  at  Bath  Eafton ;  but,  about  the  fatter  end  of 
jipril  or  beginning  of  il:/iry  1764,  he  attended  the  faid 
Mr.  Roblnfon  with  the  reft  of  his  family  to  Exmouth^ 
where  Mr,  Robinfon  went  for  fea-bathing,  and  that  his 
child  (who  was  ill)  might  alfo  ufe  the  fea-bathing  at 
that  place ;  where  the  faid  Mr.  Robinfon  hired  by  the 
week,  at  fourteen  or  fifteen  (hillings  by  the  week,  the 
whole  of  a  fmall  lodging- houfe  which  belonged  to  an 
innkeeper  who  kept  it  ready  furniflied,  foJely  for  the 
purpofe  of  letting  it  to  ftrangers  ;  in  which  he  ftaid  for 
the  fpace  of  ten  weeks  ;  during  the  whole  of  which  time 
the  laid  pauper  ferved  him  there.  Mr.  Roblnjon  then 
hired,  by  the  week,  lodgings  in  another  houfe  in  Exmotith\ 
l^ing  obliged  to  quit  the  former  on  account  of  its  being 
engaged  to  a  lady  and  her  niece  frqm  London,  who  came 
to  Exmoiuh  for  the  fame  purpofe  of  fea-bathing.  He 
ilaid  at  the  lail-mentioned  lodgings^.and  the  pauper  witJi 
Jiim,  for  the  fpace  of  two  months,  except  an  abfence  of 
about  three  weeks  on  an  excurfion  into  Kent,  where  the 
pauper  attended  him  :  r.fter  which  he  returned  to  Ex- 
mouth,  and  the  pauper  with  him;  lyho  continued  in  bis 
fervice  at  Rxmouth  till  his  mafter  difcharged  him,  juft 
before  his  leaving  that  place,  and  return mg  to  his  faid 
refidcnce  at  Bath  Eajion ;  which  was  when  he  gave  up 
the  lodging  laft-mentioned,  at  the  expiration  of  the  faid 
fpace  of  two  montlis :  that  Exmouth  was  a  place  generally 
rcfortcd  to  by  perfoiis  from  Exeter  and  London  for  fea- 
bathing  ;  but  that  merchants  did  alfo  refort  to  it  froiu 
Exeter  as  to  a  village ;  jull  as  merchants  from  London 
refort  to  ^Greenwich  or  Hampftcad :  that  it  was  in  the  na- 
ture of  Brlghthehnjion  ;  hut  of  inferior  eftimation  :  that 
110  phyfician  rcfided  at  Exmouth,  or  nearer  than  Exeter^ 
which  is  ten  miles  dilhnt  j  but  that  the  bathing  accom- 
modations were  extremely  good  :  that  there  were  balls 
there,  and  a  card-aflenibly  once  a  fortnight:  that  the 
pauper  gained  no  fettlement  after  his  difcharge  as  afore- 
faid.  It  is  ordered  by  the  court  (of  feflions)  that  tho 
faid  order  of  tlje  faid  two  juft  ices  be,  and  the  fame  is 
hereby  confirmed.  And  it  is  further  ordered  by  this 
court  (the  fefiicns),  by  and  with  the  confent  of  the 
CDunfel  and  attornies  on  both  fides,  that  this  prcfent 
order  of  confirmation,  together  with  the  merits  of  the 
f.ud  appeal,  he,  and  the  ft  me  are  hereby  referred  to  the 
judgn]^|U  of  hi§  Majcfty's  Court  of  King's  Bench  at- 

frejt-^ 


Kir  ^.      Wijlimfift^r^  on  the  above  ftatd  of  fhe  fads.— On  Tvefitf 
]^#if«£A* roil.  8th  F&!yruaYy\^*]£^  Mr.  Davenport  moved  to  quai& 
this  re-ilated  order  of  feHionSy  and  the  original  ordtf 
winch  Hood  coniirmed  by  it;    and  Vad  a  ruk  to  flicw* 
caufc.    On  Mwday  i6th  May  1774,  Mr.  BzARCRorr 
and  Mr-.  Hardikge  eudeavourecl  to  ibew  that  the  pati* 
per's  fettlcment  was  at   Bath  Eafton^   V'hich  Was  bit 
matter's  oniy  place  of  general  rcfidcncc     and  not  at 
EMfnouthj  which  now  appears  to  be  a  p      ic  place  of 
icfort  for  fea- bathing,  and  where  the  itali     waS  oiilya> 
cafu«ii  rcfident,  a  ir*ere  fojourncr,  his  dort'  -il  being^  at 
r»l  Anrc  paw  ''^^^^  Bu'.m.    'I'hey  relied  on  the  jilt^n  cafe\   \  as  laying' 
i^5f  pi.4*5*     ^^^"  2  general  nile,  exclufivc  of  and  uncon.  -A^d  witti' 
the  ji.nrticular  circumftances  of  that  cafe,  hat  if  a^ 

**  mailer  goes  to  a- public  place,  and  refidcs  there  as  a  fo* 
♦*  journer  forty  days,  having  a  domicil  elfewhcre,  his  for- 
**  vant  who  sttcnds  liim  thitiier  ffaall  not  gain  a  fettlement 
**  at  fuch  m:bhc  place,  by  ferving  him  forty  days  iii  his 
(*)  Burr.  S.  C.  **  cafual  relidcnce  there  ( /^) ."  And  they  faid,  that  the  fam^ 
421.  idea  was   recognized  in   the  cafe  of  Eaji  Ilfiey  (c).'^ 

/«)  Ante,  page  '^*^*  W ALLACF., wlio  was counfelfor  Bath Eaflon^ arglDcd' 
47fj,  ,»1  ^i;,    for  quafiun;;  the  orders  ;   and  to  fliew  that  the  pauper's 
fettlement  was  at  Exmotttb^  where  he  fcrvcd  the  laft  forty 
days.      Kc  denied  that  any  fcch  general  rule  was  laid 
down  in  tlie  jiiton  cafe,  as  had  been  fuggcfted.     That 
cafe  turned  upon  particular  circnmllances :  it  was  newr 
laid  down  generally,  that  a  fervant  could  not  gain  a  fct* 
tknicnt  by  ferving  his  maftcr  at  Scarborough  or  any  other 
public  place      Here  arc  none  of  the  circumllanceis  upon 
whicli   the  Court  laid  particular  ftrefs   in    that   cafe. 
Here  is  no  contli^uation  of  the  original  hiring;   no  re- 
turn of  the  mafter  to  his  former  home;    no  re  hiring; 
no  ccrtific.ifc,     I'hc  mailer  went,  with  his  whole  family, 
to  ExTKoutf' :    it  is  not  material  how,  or  for  what  pur- 
pofc,  be  ^eru  thitlter.     'Ihc  fervant  attended  him  thi- 
ther;  fcrvc*!  l:im  rlicrc  forty  days;    and  iinifhcd  his  fcr- 
Yi(>;  iIktc. —  i,c.tn   ?Jansf!Eli>   znd   Mr.  Justice 
A' To>:  la;:!,  tL::c  v.-.is  ?!  niaiMt'etl  diilinftion between  the 
prcfc-.it  cafe  and  that  o^  jiltofi.     Here  tlie  fervicc  ended  at 
Exrroutri :   in  ll^e  other  caic,  it  was  continued  ;  and  wr»:? 
rrncwcd  at  EiVff^inrri ;  and  the  lail  forty  days  were  fer\'cd 
at  Kti'ftbnm,     The  re,  the  iervant  was  a  ccrtificatc-marx 
from  jIUon  ro  Ehuthai.iy  when  he  war.  hired  by  Sir  Harry 
(XiUhorp  at  E!vtthi:m       That  cafe  was  conlidcred  as  a 
coMtiriL-iticn  of  the  r(:rvice  at  Ehfiharn  :  this  is  no  con- 
tiniintion   ot  the  fcrvlce  at  Bnth  Eaflon.     And   Lor  a 
MANMircLi:)  meiuloned,   that  in  that  cafe  he  Isid  great 
ftrefi  v\y^\\  th'j  contract  not  being  finitbed  at  ^Wurhorough'^ 
h\iX  contivt;*.^!  over  j    and  alfo  \\^'n\  the  fervani's  beinj* 

IC- 
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re-hired  at  Elvethanii  and  ferving  therjc  feven  years  ;  and       ^'^*  ^* 

likcwife  upon  his  being  under  a  certificate  from  -^^//i?;/!^^**^^'*^"* 

when  originally  hired.     So  that  Scarborough's  being   a 

watering-place  was  far  from  being  the  folc  ground  of 

that  refolution.     However,  we  \vill  think  of  it:    there 

fliould    be  certainty  eftabliflied   in   cafes  of  this   fort. 

— And  Mr.  Justice  Aston  obfcrved,  that  the  fcttle- 

mcnt  of  the  lervant  does  not  depend  upon  the  fettlement 

of  the  maftcr :    it  is  the  laft  forty  days  fervice  that  gains 

a  fettlement  to  the  fervant,  in  the  place  where  it  is  per- 

formcd,     H«re,  the  Jafl  forty  days  fervice  was  performed 

at  ExmQuth  \  and  the  fer\nce  cr»dcd  there :   therefore  he 


'V.  Ajhton^  which  (with  fome  other  like  cafes)  may  be.to.pMi*. 
feen  in  the  Ladock  cafe  {b).     And  he  did  not  fee  any 
hardfhip  upon  public  places,  if,  after  getting  a  great  deal 
of  money  by  perfons  coming  to  refide  at  them,   they 
fhould  fometimes  be  charged  with  a  fervant  who  had 
gained  a  fettlement  by  ferving  a  mafter  who  had  hired  a 
houfe  there.    The  benefit  they  receive  from  the  raafters 
more  than  balances  the  inconveniences  likely  to  arife 
fron^  the  accidental  fettlement  of  the  fervant.    And  if 
fervants  do  gain  a  fettlement  by  ferving  forty  days  there, 
yet  they  generally  reniain  forty  days  longer  in  the  fervice 
of  their  mafters  in  the  parilhes  where  their  mailers  arc 
ufually  refident  in  their  ordinary  courfe  of  life.     So  that 
this  incumbrance  upon  public  places  does  not  happen  fo 
frequently  as  might  perhaps  be  imagined  ;   nor  is,  upon 
the  whole,   at  all  injurious  to  them. —  Mr.  Justice 
WiLLEs  thought,  that  though  all  the  circumftanccs  of 
the  Alton  cafe  did  not  indeed  occur  in  the  prefent  cafe, 
and  though  feveral  other  reafons  were  given  in  fupport 
of  that  refolution,  yet  the  general  doftrine  that  had  been 
n>«ntioned  feemed  lo  be  plainly  laid  down  in  that  cafe, 
and  appeared  to  him  to  be  founded  in  good  reafon  :    for 
it  would  be  very  hard  upon  public  places  of  refort,  if 
they  lliould  be  obliged  to  maintain  a]l  the  fervants  of 
perfons  vrho  had  come  thither  for  health  or  amufement, 
andftayed  thereforty  days.     The  cafe  of  SI  her  ton  v.  Afhton 
was  not  a  cafual  refitlence  of  the  mafter:  he  had  removed 
from  Ajhton  to  Patchely  and  had  lived  there  fix  months. 
1  n  the  cafe  of  lljle}\  the  rule  that  has  been  mentioned 
feemed  to  be  rccoc!;nizcd  :  and  when  the  prefent  cafe  was 
fcnt  down  to  be  rc-ftated,  it  feemed  to  be  «nderftood, 
that  if  Exmouth  iliould  come  out  to  be  a  place  of  public 
refort,  like  Scarborough,  this  cafe  would  then  be  within 
the  rccifon  of  the  Jlton  cafe. — ^Mr.  Justice  Ashhurst  ' 

thought, 
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»«^*      thought,  iwrith  Mr.  Justice  Aston,  that  it  was  rca* 
fAii»JtAH9»» finable  that  public  places,  which  profit  greatly  by  the 
rcfort  of  Company  coming  to  thcni  for  health  or  plca- 
fure,  fhould  bear  their  Ihare  in  the  burthen  of  fupporting- 
the  fervants  who  have  attended  them  there  long  enough 
to  gain  a  fcttlement/    He  alfo  notcid  a  material  difference 
between  the  pici'ent  cafe  and  that  of  Alton'^    where  tht 
fervant  did  not  fcrvc  the  laft  forty  days  at  Scarborough^ 
but  went  back  with  his  rtiailcr  to  Ehetham^  was  re-hired 
there  for  a  third  year,  ferved  it  out  ^t  E/vetbantj  and  con- 
tinued in  his  mailer's  fervice  there  for  feven  years  more; 
whereas  the  laft  forty  days  of  the  fervice  now  under 
conlideration  were  at  Exmouth,  where  the  fervant  was 
difcbargcd,  and  never  returned  to  Bath  Eajlen.     He  in- 
clined, therefore,  at  prcfent,  to  think  that  his  fettleinent 
was  at  Exmoutlu — The  Court  took  time  to  advife. 
And  on  JVedhejdny  22d  June  1774,  LoRD  Mansfielo 
.     iitlivered  their  unanimous  opinion,  th  at  the  pauper's  fet- 
tlement  was  at  Exmouth.    1  his  is  a  common  hiring  for 
a  year:   there  is  nothing  particular  in  it.     And  in  the 
cufe  of  a  comn^on  hiring  for  a  year,  a  fervi<»  with  the 
inafler  for  a  year  gains  a  fettlement  to  the  ferv^t  in  the 
place  where  the  lait  forty  days  of  fuch  fervice  were  per-* 
tbimed.     Heic,  the  fervice  with  the  mailer  fo^r  die  laft 
forty  days  ended  at  Exmouth.     There  was  no  contino- 
aiicc  of  fervice  with  the  mafter,  after  the  matter's  return 
to  Bath  Eiiflon,     In  the  Alton  cafe,  there  were  many  par- 
ticuhr  ciicuniftanccs  :  the  fervant  was  born  TXElvetbam^ 
under  a  ccrtilicate  from  ^^Iton  ;  and  could  not  gain  a  fet- 
tlement there,  by  his  original  hiring  and  fervice  in  that 
place  i  nor  without  a  difcontinuancc  of  it,  and  a  new 
fubfequent  hiring.      But  no  fuch  difcontinuancc  ever 
happened  in  tj)at  cafe  :    the  fervice  did  not  end  at  Scar- 
lotou^h  ;  it  continued.     The  fervant  at  Scarborough  pro- 
pofcci  a  new  airr^.'mcnt  for  another  year.     His  mafter 
faici,  it  would  be  lime  enough  when  they  returned  home 
to  Elvsthan:.      \Vl)creupon  the  fervant  continued  on, 
for  about  fix  v.ceks,  until  they  returned  to  Elvctham  ; 
when  he  was  again  liircd  by  his  mafter  for  a  third  year,- 
0^  Barr  S  C  ^^"^'"^  Ifcrvcd  it  out  at  Elvetham^  and  continued  in  his  maf- 
p.KCi4!o.4ii!  ^^^^^  fervice  for  feven  years  more,  in  Elvctham  (a).     So 
4.2^  that  it  was  a  continuation  of  the  original  hiring:    the 

contract  did  not  end  at  Scarborough.  The  queftion 
therefore,  in  th::t  cafe  was,  WhetJier  ferving  his  mafter 
who  reiided  at  Scarhorouyh  as  a  fojourner,  for  above 
forty  day%  fljouJd  gain  thiC  fervant  a  fettlement  there, 
wlien  his  former  hiring  at  Ehctham  wa^  not  difcon- 
tinucd  n'.T  cni'ed  at  Scoj  hcrough,  V>ut,  on  the  contrarv, 
cc:uinuc;<i  and  went  on  uniii  and  after  their  return  to 
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the  maftcr's  general  refidence  at  Elvith^»m  P    But  that  cafe      Rtx  <^- 

does  not  lay  it  down  generally,  that  no  fervantscan  gam^^'*'"^'**^"*^- 

fettlcments  at  places  where  people  go  to  drink  waters, 

though  they  fervc  their  mailers  or  raiftrefles  there  for 

forty  days.     If  it  does,  it  is  wrong:  for  no  fuch  general 

rule  ought  to  be  laid  down.     We  are  all  of  opinion, 

that  this  fervant,  who  went  >viih  his  inafter  to  this  place, 

and  ferved  him  there  for  the  iaft  forty  days  of  his  fer\'ice»  ■ 

which  ended  at  this  place,  and  was  not  <it  all  continued 

at  any  further  time  or  place,  is  legally  fettled  there,  by 

ferving  the  Iaft  forty  days  at  it.— Mr.  Ji?stige  Willei 

ftrongly declared  his  aiTent  to  this  opinion;  .and  added^ 

that  he  hoped  it  would  now  he  underftood,  that  ferving  a 

mafter  forty  days  at  a  public  place  gains  the  fervant  a 

fettlemcnt  at  that  public  place. — By  the  Court  una- 

nimoufly.   The  rule  for  qualhing  both  orders  was  nudq 

abiblutc 

419.    Lowefs  v»  LanJIephan,    Eojler  Term^     16.  Geo,  3.  If  tlic  refi^fw* 
JB«rr.  S.  C  825.— The  cafe  ftatcs.  That  Edward  Morgan  ^^  *  <^^^}^ 
was  hired  for  a  year  to  one  John  JViillams  of  the  parifh  JlvT^^rirhir 
of  Lanjiephan^  where  his  mailer  occupied  his  own  eftate#butd^  not' 
He  continued  with  his  mafter  in  Lanjiephan  till  fonie  time  contioifcicf 
before  Saint  P^f<rr's-tide,  when  his  mafter  and  family  re-  forty  foccdfit* 
moved  to  Lowefs^  in  which  parifh  his  mafter  rented  ano-  ^^'^^  ***  cither, 
thcr  farm*  That  he  continued  with  his  mafter  in  Lowefs  ^^^^l^^^^ 
till  the  i6th  of  January  following  altogether,  when  his  terrupicdiy  1^ 
inafter  with  his  family  removed  to  the   parilh  of  Lan-  both,  he  ihatt 
Jlephan.     The  mafter,  after  his   removal  to  Lanjiephan^  8""  a  fctiic- 
conftantly  rcfidcd  there  ;  but  the  pauper  was  fcnt  by  his  "*^?!^*?  ^^^  wa 
mafter  back  to  Lowefs^  to  thrclh,  and  look  after  his  maf-  h^llft  fecve*. 
tcr's  cattle.     The  pauper  ftaid  in  Lowefs ^  upon  his  maf- 
tcr's bufinefs,  two  or  three  nights  and  days,  and  eat  and 
lodged  there  -,  and  then  returned  again  to  Lanflcphan  for 
two  or  tliree  days  or  a  week  at  a  time,  and  eat  and  lodged 
there  ;  and  tlien  returned  again  to  Lowefs  in  like  manner 
usaforefaid;  and  fo  continued  between  the  faid  parifhet 
to  the  end  of  his  year,  which  was  the  17th  of  itf^y  fol- 
lowing.    The  pauper  is  very  poiitivc  he  never  continued 
forty  days  together  in  cither  of  the  faid  pariflies  after  the 
faid  i6th  of  January^    but  that  he   lived    and   refided 
as  aforefaid  more  than  forty  days  in  the  whole  in  each 
parifli:   that  ho  verily  believes  he  refidcd  moft  part  of 
the  latter  part  of  his  fervicc  in  Lanjiephan^  and  lodged 
fl^ere^he  Iaft  night ;  and  from  thence  went  to  Lowefs  in. 
the  nriorning,  and  took  fome  cattle  of  his  mafter'^  from 
tliencc  to  the  Hay- Fair ^  where  tlic  pauper  finifhcd  his. 
fervicc.— Ma-  Bharcroft  argued  for  quafhing  tliis  or-: 

d»r 
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L«wES8tr.     derdf  feflionsj  for  that  the  pauperis  fcttfcmcnt  was  m 

iAMtTMHAN.  ^^  i^^^^^^ — ^^^   Lewis  argued  in  fupport  of  it,  and 

oblcrvcd,  that  it  is  not  pofitively  alledged,**  thattfaepan- 

Bttrr.  S.C.       **  F^l 

No.  82.  licved 

Doug.  633,8.?.  gaily  fettled  111  Lanjttplyan, — Order  of  feffions  qaalhed. 


BttiT.  S.C.      **perlodgedthelaftnightinLffi7//r^*n«i'*  hconlyverilvbe- 
licved  that  he  did. — The  Court  held  him  to  be  lail  k- 


A  fsrvani  flccp-  420.  Rex  V.  hf:ah?tcn:*s  ofHedfor^  TrmityTemij  18.  C^.J. 
wffc'^whhi't  ^^^'  5 '  .—The  cafe  Hates ,  'f 'hat  miliam  Monk,  the pau- 
his  \^tii?T  P^^>  being  Itrgall y  fettled  at  Bajjipton  in  the  county  of  0*- 
knowicdge  out  A''^>  the  place  of  his  birth,  about  ten  years  ago,  then 
•f  ihc pari(h in  Deingunin?.nicd,\vas  hired  to  the  right  honotiraA>le  fFtl* 
which  hismaf-  Ham  Lord  Ihfion,  of  the  parifli  of  Hcdjor  in  the  county 
Sill™?!!!**-*  of  Bucks^  for  a  year,  as  a  gardener,  andf  fcrved  him  there 
Icveral  years :  tnat  about  ninety-nve  days  before  the  ex- 
piration of  the  fonrth  year's  fcrvice,  he  married"  a  woman 
of  the  parilh  of  Lhtlc  Adarhw,  and  from  the  time  of  his 
marriage,  and  till  the  expiration  of  that  year's  fervicc, 
he  lodged  with  his  wife  in  the  parilh  of  Little  Marhw 
forty  nights,  but  not  fucceflively,  and  did  not  lodge  forty 
nights  ellcwhere  from  the  time  of  his  marriage  till  the 
expiration  of  the  year  in  which  hp  married.  It  docs  not 
appear  that  Lord  Bofton  had  any  property  whatever  in 
Liitic  Marbw  parilh.  It  alfo  appears,  that  he  did  not 
fee  Lord  B often  within  that  year  he  married  ;  alio  it  ap- 
pears, he  never  allied  his  niafter's  content  to  be  abfent  for 
the  faid  forty  nights  in  wl/icli  he  lodged  at  Little  Afarlcxx,\ 
Of  any  part  of  "it ;  nor  ciJ  his  mafter  give  any  confent 
for  fuch  abfence.  1 1  docs  not  appear  where  he  lodged  the 
laft  night  of  that  year  in  which  lie  married,  and  which 
completed  his  fcrvicc  with  Lord  fioftojjwndcv  the  hiring 
and  fervice  for  a  year.  It  alfo  appc:irs,  that  he  never  per- 
formed any  fcrvice  whatever  in  LittU  Marhw  on  account 
of  his  faid  mafter  La  d  Bofion  \  that  he  continued  to  ferve 
his  mafter  Lord  Bofion  fcvcral  years  after  his  marriage. — 
Dunning  fhcwcd  caiifc  in  fupport  of  tliefc  orders ;  and- 
•ontendcd,  that  the  inclination  which  the  Court  has 
always  fliewn  in  favour  of  fcttlements  in  confequcncc 
of  fervice,  need  not  he  indulged  in  the  prefent  initance, 
becaufc  without  qucftion  the  pauper  had  gained  a  fettle- 
ment  in  the  fervice  of  the  lirft  year.  The  only  doubt 
was  upon  the  fervice  of  the  laft.  Formerly  it  was  qticf- 
tioned,  whether  the  fervice  ought  not  to  be  \i\  the  fame 
houfe;  and  thouj^h  it  v;as  thought  fufficient,  if  in  tlie 
iame  parilh,  yet  it  has  fince  been  holdcn,  that  if  a  fcr- 
Vantcbiitinucs  forty  clays  in  a  parilh  'wihisrraftir^s  fcriuce^ 
the  reafca  v.  hy  the  forty  days  t^aia  a  fettlcment  is,  be- 

cauftf 
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canfc  the  fervant  comes  into  fuch  parUh  with  his  ma(-      Rkzv. 

tcr:  and  that  the  Court  would  not  permit  a  fervant,  in     Hio*^)!^ 

a  parilh  where  his  mailer  had  no  property,  and  where  he 

Vas  not  in  his  mailer's  fervice,  where  confequentjy  he 

ought  not  to  have  been,  and  where  in  point  of  faa  his 

mailer  did  not  know  that  he  was,  dandcdinely  with  ref- 

peft  to  his  mafter,  ;and  in  fraud  of  the  parifli,  who  might 

not  know  where  he  flept,  and  therefore  coul^  not  re* 

2X10 ve  him,  fo  to  gain  a  fcttlemcnt. — W  a:llace,  Seiddtcr 

Gtnaral^  in  fupport  of  the  rule  to  quafli  the  orders.     A 

variety  of  cafes  have  decided  that  a  rds^n  is  fettled  where 

he  lodges  the  lad  forty  days.     Neither  need  thefc  days  be 

luccemve.     The  cafe  of  Rex  ^^  the  InhaOUants  of  CaftU- 

toii{a)  is  in  point  The  only  difficulty  i -,  whether  the  want  f^Vp^^cfwa. 

of  the  raafter*$  knowledge  of  the  fiift  can  make  any  dif-tertfaeNmtK 

fcrencc  ?  If  his  mafter's  bufiiicfs  i^  ^owc  as  well  as  if  he  "Scttlcmcatbf 

lodged  in  the  family,  which  the  czic  ihcws  it  mull  have  "  ^VPraaMU* 

been,  it  can  make  none. — Lord  Mansfield.     The**^*** 

ca(i»  feem  to  have  fettled  it. — Willes,  Ashhurst,  and 

BuLLER,  JttfticeSy  concurring,   Rule  abfolutc,  and  botk 

orders  quaihcd. 


Lx>rd 

in  that  fervicc,  and  lay  over  the  ilablcs  belonging  to  hisf 

Lx)rdflup*s  houfe ;  which  ilabics  were  in  the  parilh  of 

^ymps field  in  the  faid  county  of  Ghuc€f:a\  where  forae  of 

the  other  men-fcri'ants  lay :    that  at  Chr'ijlrmas  1772  he 

received  his  year's  wages,  and  continued  in  the  fame  fer- 

vice  uitder  the  faid  hiring  till  Lady-day  1773,  when  he 

quitted  liis  fervicc :    that  in  the  month  oi February  1773 

he  married  Hannah^  his  now  wife,  wlio  refided  with  her 

father  in  the  parilh  of  Avcnhig^  an  adjoining  parilh.  in 

the  laid  county  :  that  the  faid  J^hn  Lloyd  \^y  at  Avenlng 

thegreatcft  part  of  the  laft  eighty  days  before  the  time  of  his 

quitting  his  faid  fervice,  without  the  privity  or  confent 

of  his   Lordfliip  or  knowledge  of  his  houfc-ftcward; 

who  faidj  had  ne  known  thereof,  he   would  certainly 

have  acquainted  his  Lordfliip  therewith. — Baldwin  had 

moved  for  a  rule  to  quafh  tiicfc  orders,  and  now,  CtYF- 

Fo&o  admitting  that  he  could  not  diilinguilh  this  cafe 

from  that  of  Rex  v.  the  Inhah'itcnits  of  Hcdfori^b)^  T?EK/^j  /^^^  pj^ 

CuJELi  AM,  ]p.ule  abfolute,  and  both  ordQrs  qualhcd.  47s,  pi.  42*?. 

42a.  Rfx 
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If  a  fcrvantre-  ^22.  JRex  V.  Hulland^  Eafter  Terniy  21.  Geo.  3.  Ddugl 
^^^Jl^^'"^  ^Sl'—^^^'f^^^^^^f^^^^^y  1768,  the  pauper,  who  was  a  black- 
tiIrUh"and*part  ^^li^h,  being  then  a  fingle  man,  hired  himfelf  at  Hulland, 
in  another  ac  for  a  year,  to  one  Jofeph  CopJ'tah^  blackfrnith,  who  had  a 
different  time*  Uotife  and  fhop  at  Bradley^  ind  another  houfe  and  (hop 
and  interTois,  ^t  Hulland^  and  who  rcfidcd  occafionally  at  each  place, 
^l^,  l^^  ^bofe  family  tcf.ded  conftantly  at  BradUj.  The 
more  than  forpy  pauptr  Icrvcd  tht  year.  He  wdrked  at  the  ihbp  at  Hui- 
days  in  each,  hia/^tf,  and  lay  there  five  nights  in  the  week  during  the 
fctticmcnt  is  in  year,  except  three  weeks  together  in  the  latter  end  of 

TeXl^i^^uri '^*'"*'^''>'  ?"^  ^'^^  beginning  of  Mdrcb  1769,  and  fome- 
nighu  times  a  night  or  two  in  the  week  befides,  wheli  he  lay  at 

s  c  Caid  £  Bradley ;  and  on  the  Saturday  and  Sunday  nights  the  year 
'  '  ' '*  'through,  he  lay  at  Bradley  and  never  at  Hulland  an  thofe 
flights.  He  never  refided  forty  days  togetlicr  in  either 
place ;  but  refided  more  than  forty  days  at  each  in  the 
yeir,  and  the  laft  two  nights  in  the  year  he  refided  at 
Bradley, — DuNNiKo  and  Parker  Coke  (hewed  caufe in 
fupport  of  the  order  of  feffions.  They  argued,  that, 
where  there  is  a  mixed  refidenceof  this  (ort,  3ie  beft  rule 
is,  what  the  fefiions  had  followed,  viz.  to  count  back-' 
wards  in  each  parifh,  and  toeflablilh  the  fettlement where 
(«)  Ante,  paee  Y^^  firftfind  forty  days.  In  tlie  cafe  of  ^;if  'U.  Lowefs  {a)f 
i^,  pi,  J67.  which  had  been  cited  when  the  rule  \C'as  m6vcd  for  to 
quafh  the  prefent  order,  it  appeared,  that,  during  thtf 
greateft  part  of  the  end  of  the  year,  the  pauper  had 
lodged  in  the  parifh  where  he  had  refided  the  lall  night. 
Neither  the  arguments  of  the  counfel,  nor  of  the  Judges, 
are  ftated  in  the  report  of  that  cafe  :  but  it  is"  probable 
the  Court  went  upon  that  ground,  and  not  on  his  having 
llcpt  tlie  lall  night  in  the  parifh  where  they  determined 
his  fettlement  to  have  been  gained. — BalgOy,  on  the 
other  fide,  infiflcd,  that  the  principle  of  the  determina- 
tion in  Rex  V.  Loiutfs  was,  that  the  laft  night  of  the 
refidencc  was  to  be  connefted  with  the  former  fervice  in 
the  fame  parifh,  and  reckoned  as  one  and  the  fame :  that 
the  decifion  did  not  proceed  on  the  majority  of  time  in 
the  latter  part  of  the  year. — Lord  Mansfield  abfent. 
— WiLLEs,  Jufiicr,  There  muft  be  fomc  principle  to 
govern  fuch  cafes  as  this.  Mr.  Dunning  has  cited  no 
authority  in  fupport  of  his  pofition,  that  the  majority  ij 
to  be  t)ic  rule  ;  and  indeed  it  is  hard  to  fay,  here,  in  which 
of  the  two  parifhcs  the  pauper  refided  mofl.  The  rule 
laid  down  by  Mr.  Balguv  fecms  a  very  good  one.— - 
AsHHURST,  Jufuce.  This  cafe,  from  its  circumftances, 
does  not  afford  much  room  for  argument.  1  here  ouglir, 
if  poflihle,  to  be  a  certain  rule,  and  the  cafe  cited  fecms 
to  furniih  oilc  which  is  very  reafonabic. — Buller,  "Juf-- 

UC9. 
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ficei  It  is  in  general  of  much  more  importance  to  have  Hfx  v. 
a  fixed  rule,  than  what  the  rule  is.  If  that  which  Mr.  Hullakd/ 
Dunning  contends  for  had  been  eflablifhed,  it  might 
have  been  a  very  proper  one  ;  but  the  Court,  in  the  ciifc 
of  Rex  V.  Lowe/s^  can  hardly  have  gone  upon  that  ground, 
becaufe  it  does  not  clearly  appear  there,  in  which  of  the 
two  parilhes  the  longeft  reudence  had  been  (a).  The 
order  of  fcflions  quafhcd^ 

423.   Rex  V.  Ivefton^  Eafter  Tcrm^  23.  Geo.  3.  CaU,  288*  if  that  !s  an 
^^  James    Enghjh^   at   Martinmas    1 752,    Was  hired    by  »nlMibitiincy*uii- 
Meflrs.  fViUtam  Newton  and  Samuel  Newton  as  a  collier^  ***** *  *^'""8  ^ 
to   ferve   them  for  one    year  from  thenceforth.     KYO^J^*^if!!!!^i 
and  Ivefton  are  two   leparate  toWiilhips   in  the  pariih  tcrvals through- 
of  Lanchcftety  and  maintain  their  own  refpcdive  poor,  out  the  year  in 
The  pauper  entered  into  the  fervice  accordingly,  and  *"y  """>**"'^ 
fcrved  out  the   whole  year:    he  refided    at  Kyo  when  ^^j.^J^'j^jJ^'' 
he  was  fo  hired,  and  continued  tliere  till  the  Alay-day  ^^",  inhabi- 
foilowing,  and  then  he  married.   About  fourteen  days  lancy  ihaU  hap- 
after  his  marriage  he  took  a  cottage  in  the  faid  town-  p«n  to  be,  fuch 
Ihip  of  he/ton^    which  is   not   far  diftant   from    Aj^o ;  ^.'" '••'"*' . 
and  without  the  privity  of  his  mailer  removed  thither  ^'^j^i^jJIJJj^JJ 
from  Kyo  with  his  wife,   where  they  continued  above  the  coorfc  of 
forty  days,  and  until  about  fourteen  days  preceding  the  the  year  $  and 
expiration  of  his  fervice ;    and  then  they  returned  to  »^  throughout 
Kyo. — Lee,  SoUeitor  General^  fhewed  caufc  in  fupport  of  **^][*^jj 
thefe  orders  j  and  contended,  that  a  fettlement  by  fervice  anwant  to 
is  acquired  in  that  place  in  which  the  fervant  inhabits  forty,  in  that 
the  laft  forty  days  ot  the  year  in  fuch  a  capacity  in  which  place  the  fttti#-^ 
it  is  legally  competent  to  him  to  acquire  a  fettlement  :"**"*  *"*^^****' 
that  it  is  fully  fettled  that,  provided  tne  pauper  is  fingle 
(and  thence  capable j  at  the  time  of  making  the  contrafl 
of  fervice,  marriage  during  any  part  of  that  annual  fer- 
vice will  not  take  away  his  capacity  :   that  a  man  may 
acquire  as  many  fettlements  as  there  are  forty  days  ia 
the  year  i    but  that  the  law  and  the  fenfe  is,  that  they 
mult  follow  each  other  in  an  unbroken  feries,  without 
interruptibn  or  interval. — Buller,  Juftlce,     But  during 
the  forty  days   (in  what  manner  foever  they  ought  to  be 
reckoned)  in  which  the  pauper  inhabited  at  Ivefion  with- 

(/i)  It  wat'mentioned  by  a  gentle*  Rex  v.  Ivefton,  page  481,  pL  42^. 

man  at  the  bar,  that  he  recoUeQed  the  rule  in  Rex  ^.  Lowefc,  as  /tattd 

Aston,  J^/lkt^  in  the  cafe  of  Rex  in  the  preient  cafe  by  Rai  our,  is 

V.  Lowefs,  to  have  given  his  opinion  confirmed  by   Lord   MANsrizLO, 

cxprefsly  on  the  circumftance  of  the  and  the  reft  of  tlie  Court.     See  ante, 

laft  night.   And  in  the  aboie  cafe  of  page  477,  pi.  419. 
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Rix  V.      Cut  the  confent  of  his  mafter,  was  he  or  was  he  not  re^ 
lv£iTON.,    moveable? — Lee.    A  hired  fervant  is  not  remoreabk 
during  his  fervice :   and  it  will  often  happen  that  die 
fervice  cannot,  as  here,  be  performed  where  the  maAer 
reiides ;  and  the  juftices  have  no  power  to  diflolve  aeon- 
traft. — WiLLEs,  y«/i/V^.    But  in  the  cafe  of  a  fervant 
working  in  a  coal-pit,  which  is  the  prefent  cafe,  fuch  fer- 
vant may  be  in  the  fervice  of  his  mafter :   here  it  does 
not  appear  that  the  pauper  was  at  the  time  in  his  fervice; 
and  the  cafe  exprefsly  nnds  that  the  refidence  in  Ivefton 
was  without  even  the  privity  of  his  mafter. — Wilson, 
Jujiicc^  in  fupport  of  the  rule  to  quafh  thefe  orders,  in- 
iifted,  that  as  a  fcttlemcnt  cannot  oe  acquired  by  fenricc 
till  the  year  is  fully  completed,  the  pauper,  when  he 
quitted  Ivefton^  could  not  have  acquired  a  fettkment: 
tnat  it  was  yet,  it  was  then,  uncertain  whether  he  ever 
would  \  and  that  the  conflrudion  of  the  aft  of  parlia* 
ment  was,  that  if  tliere  is  an  inhabitancy  of  forty  days  at 
any  intervals  throughout  the  year  in  any  number  of 
parifhes,  wherever  the  laft  days  mliabitancy  (hall  happen 
to  be,  fuch  will  conneft  with  any  prior  inhabitancy  in 
the  courfc  of  the  year;  and  if  throughout  the  year  the 
whole  will  there  amount  to  forty,  in  that  place  the  fet- 
tlement  attaches  :   that  this  was  fo  fettled  in  die  cafe  of 
(ir)  Ante,  page  Rex  v.  the  Inhabitants  of  Lowefs  [a)\  and  that  the  principk 
477>  pJ«4»9«     of  that  dccilion  had  been  confirmed  in  the  cafe  of  Rex  v. 
(*)  Ante,  page  the  Inhabitants  of  Hulland{b) :   that  that  cafe  differs  JFrom 
480,  pi.  42a.     the  prclcnt  only  in  this  circumftance,  that  there  were 
not  there  forty  days  fucceffivc  fervice  in  either  parifh ; 
and  this  the  law  fays  there  need  not  be  :  that  as  it  could 
not  be  controverted,  that,  till  the  year  was  completed,  a 
fettkment  by  fervice  could  not  poflibly  be  perfcfted;  it 
was  abfurd,  and  as  contrary  to  reafon  as  to  the  authori* 
tics,  to  fay,  .that  while  the  pauper  wa*  for  the  fourteen 
days  preceding  the  expiration  of  the  term  inhabiting  in 
Kyot  he  was  acquiring  a  fettlement  in  another  place.     To 
be  fure,  his  marriage  after  the  commencement  of  his  con- 
traft  could  be  no  bar  to  his  acquiring  a  fettlement  any- 
where.— WiLLEs,  Jufticc,     Independent  of  authorities, 
the  rule,  as  it  is  recognized  in  Rex  v.  Hulldndj  feems  to 
me  to  be  ngrccable  to  theconftruftionof  the  aft  of  parlia- 
ment ;  for  the  fen  ice  is  not  confummate  till  the  laft 
clay  :    the  fervant  fhall  therefore  be  fettled  in  the  plac* 
where  he  ferved,  when  it  was  fo  completed.     This  cafe 
is  fimilar  in  principle  to  that  of  Hnllandy    and  precifely 
thai  of  Lcwifs,    We  have  laid  down  the  rule,  and  nothings 
)s  offered  to  impeach  it;   and  we  are  all  of  opinion,  that 

it 
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It  ought  to  be  adhered  tc-^-LoRD  Mansfield  and      Rex  v. 
BuLLER,  Jultice^  concurring, — ^Rule  abfolute,  and  both     Iv£«ton. 
orders  qusuhed. 

474.  Rex  V.  St.  Anirew^s  Holbvrfty  Hilary  T^rm^  24.  wiicrc  the  laft 
Xieo.  3.  Editor's  MSS. — This  cafe  was  fiift  brought  forty  days  are 
before  the  Court  in  Trinity  Termy  23.6^0.3.  and  then  fw^^^*  >"  a  plact 
ftated   as  follows  :— The  pauper  miliam  More  his  wife  ^^'^^  "°  ^^"^^ 
and   children  were  removed  from  4S/.  Andrew    Holborn  MuJId^IhTfct- 
to  Aftonjuxta  Bridworth^  in  the  parifli  of  Great  Bridwortby  ticmcm  is  in 
in  the  county  of  Chefter.    The  feffions  quaflied  the  or-  the  place  where 
der,  and  ftated>  That  the  pauper  fVilliam  Ahrc  was  born  in  ^  preceding 
AJlon  juxta  Bridworth ',   and,  being  fettled  there,  about  [^^J^^^* ''•'* 
1760  became  a  yearly  hired  fcrvant  to  Mr.  SquicCy  an 
attorney  of  Furmvai*s  Inn^  London^  with  whom  he  lived 
about  eight  years.     The  ufual  place  of  Mr.  Squice's  refi- 
dence  was  Fumivai^s  Innj  but  he  ufed  frequently  to  go  to 
Bath  for  his  health,  when  the  pauper  always  accompa- 
riied  him.     His  ftay,  on  thofe  occafions,  was  fometimes 
for  four  or  five  months  together.     He  was  always  in 
lod^ngs  there,  and  generally  on  the  St)uth  Parade,  in  the 
panfh  of  St.  James  in  Bath,    During  the  latter  part  of 
the  eight  years,  that  is  during  the  lafl  three  years^  Mr.  Squice 
reiided  rather  more  at  Bath  than  at  Furnival's  Inn ;   and 
the  laft  time  the  pauper  was  at  Bath  with  him ^  Mr.  Squice 
ftayed  feveral  months  in  his  ufual  lodging  on  the  South 
Parade.    That  the  pauper  quitted  Mr.  Squice^s  fcrvice  ia 
May  1768,  having  refided  about  four  months  previous 
thereto,  that  is  from  the  Chrijimas  preceding,  in  Furni" 
"vul^s  Inn:  that  Furnival*s  Inn  is  an  extraparochial  place: 
and  that  the  pauper  has  done  no  a£t  to  gain  a  fettlemcnt 
fince  he  left  Mr.  Squice.     A  doubt  arifing  on  the  argu- 
ment, Whether  a  removal  might  not  be  made  to  Furni^ 
vaPs  Inn  f  the  cafe  was  fent  to  be  re-ftated,  and  now  came 
back  with  this  addition,  That  FurnivaPs  Inn  is  no  town- 
Ihip  orvill  witliin  the  meaning  of  the  13*  &  14.  Car.  2» 
c.  12.  and  that  no  removal  has  ever  been  made  to  it.— • 
Mr.  Sylvester,  Mr.  Leycester,  and  Mr.  SamueI. 
Heywood  (hewed  caufe:  they  faid,  the  birth  fettlement 
being  at  Ajion,  any  fubfcquent  fettlement  whatever  would 
be  fufficient  to  defeat  this  order  of  removal.     It  waS 
therefore  immaterial,  whether  tlic  pauper's   fettlement 
fliould  prove  to  be  at  Bath  or  in  FumtvaPs  Inn.    But  as  it 
How  appeared  that  Fumival's  Inn  was  not  fuch  an  extra- 

£arochial  place  as  a  removal  wolild  be  made  to,  it  fol- 
>wcd  that  the  pauper  bad  gaine4  a  fettlement  iu  Bath. 

lia  It 
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Hex  v» 
St.  Andrew' 


It  was  now  fettled  by  Rex  v.  Bath  Eafton  (a)^  that  fochl 
*  fcrvice  at  a  place  of  public  rcfort  was  fufficient  to  gain  a 
fettlcmeiit,  and  it  was  no  hardlhip  on  fuch  places  that  it 
(.1)  Ante,  p^gc  jhould  be  fo.hcld,  becaufc  the  burthen  was  compcnlatcd 
472,  pi.  418.     j^y  ^j^^  benefit  they  derived  from  tlic  niaftcr's  rcfidcncc 
It  would  be  argued  on  the  other  fide  from  the  cafe  of 
(i)  Ante,  page  Rex  v.  JllQn(b)^  commonly  called  the  Scarborough  cafiy 
465,  pir4i5.     that  the  fcrvice  having  ended  in  a  place  where  no  fcttk- 
ment  could  be  gained,  the  prior  fervicc  at  other  places 
was  thereby  done  away,  and  no  fettlement  at  all  gained 
by  fucli  fervice.     But  nothing  was  more  clear,  than  that 
a  fettlement  once  gained  could  only  be  loft  by  another 
fctriemcnt.    The  mailer  removing,  m  this  cafe,  Deforcthc 
end  of  the  fcrvice,  into  an  ex traparochial  place,  could  net 
liavc  any  other  eiFedb  on  the  fettlement  already  gained  at 
fcrvice  at  Bath,  than  if  he  had  carried  the  pauper  abroad 
with  him,  or  had  lived  afterwards  at  twenty  difierent 
places,  but  never  forty  days  at  any  one ;    in  both  which 
cafes  it  would  be  admitted  that  the  fettlement  at  Bath  con- 
tinued.    The  Scarborough  cafe  was  to  be  confideitdas  a 
determination  founded  on  thefe  numerous  and  very  par- 
ticular circumdances;  or  at  moil,  as  making  an  excq^tion 
as  to  certificate-men,  which  was  not  to  be  carried  fiirtheri 
fO  Ante,  page  On  the  other  hand,  the  cafe  of  S/.  Peter  Oxford{c)  was 
456,  pi.  405.     exaftly  like  the  prefent ;  for  there  the  fervice  began  and 
ended  in  an  extraparochial  place,  and  yet  an  intermediate 
fervice  in  another  place  was  held  to  give  a  fetricmcnt. 
(W)  Poft.  They  alfo  cited  Rex  v,  Pcthamid)^  where  an  apprentice 

ch.ptcrthe       jq  a  certificatc-man  gained  a  fettlement  by  fcrving  bi 
^"'  •  another  parilli  under  an  affignmcnt. — Mr.  Bearcroft 

and  Mr.  I^avrill,  contra^  did  not  contend  that  no  Ut- 
ilemcnt  could  be  gained  at  a  watering-place  ;  that  point 
wiis  decided  in  the  Buih  Eafton  cnfe^  where  it  was  a- 
prcNly  fnid,  that  the  determination  in  the  Scarborough ciift 
did  Tior  icTo  at  all  on  that  circumfiancc.     I f  therefore  the 
Scarlci '-iugh  cafe  did  TiOt  determine  that  no  fettlement 
could  be  gained  :it  watering-places,  the  point  refolved  in 
it  muft  be,  th.at  the  fettlement  was  defeated  by  the  hil 
forty  da\<;  Ixing   ferved   in  a  place  where  a  fettlement 
could  not  l)C  pp.incd.     It  is   therefore  precifely  in  point 
to  tlic  prefcnr  cafe:    for  Srarboiough  read  Bath  ;  and  tor 
j'jvclhum  read  Furmvars  Inn  ;  and  it  is  impoflible  to  dif- 
tinguiJli  the  two  cafes.     In  both  a  fettlement  would  have 
.  been  C/Uncd  nt  Scarborough  and  Bafh  if  the  fcivicc  had 
ended  thcie,  bnt  was  not  Ixcaufe  the  fcrvice  was  conti- 
nued ovcrat£/z'r/A/7;';and  f///7//iy//'3  /,/«.— Mr.  Jrsi  ice 
KuLLLii,  having;  obfcrved  that  they  had  compared  this 
L-nic    v.ry  cxafiiy  to    R^x  v.   yJ.'ij':^  dcfircd    them    to 

com- 
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compare  it  alfo  to  that  of  5/.  Peter  Oxford.   They  faid,  the       Rix  «. 
cafe  of   St,    Peicr  Oxford  was  prior  to  aotl  neceflarily  St.  AwoRtw't 
over-ruled  by  that  of  Jiltoyi^  which  fettled,  that  where  the    H'^«-»o«>«- 
laft  forty  days  were  in  a  place  where  no  fcttlemeut  could 
be  gained,  no  fettlement  was  gained  anywhere  by  that 
hiring  and  fervice. — Lord  Mansfield.     It  now  ap- 
pears that  Furnhars  Inn  is   not  a  vill  within  the  13.  & 
14.  Car.  2.  c.  12.  The  hiring  there  lays  a  foundation  tor  a 
fettlement,  but  none  can  be  gained  there.     You  mull 
look  back  to  the  laft  place,  except  Furnival^s  Inn^  where 
forty  days  were  ferved  ;  that  place  is  Bath  \  and  it  being 
now  fettled  that  fettlemcnts  may  be  gained  at  watering- 
places,  tlic  fettlement  was  gained  there  notwithllanding 
the  Scarborough  cafe.     Therefore  the  order  of  feilion^ 
muft  be  confirmed. — Order  confirmed. 

425.  Rex  V.  Great  Bookham^  Trinity  Tcrfn,   26.  Geo.  3.  ^  fcrvant  hirc<l 
Culd.  290. — The  pauper,  Jamrs  Longhurft^  \\?s  born  in  '^^'*'  ["»"»» 
the  parilh  of  ffcft  Clandon  in  the  county  of  Surry.     At  feTYlccTand  af- 
Micbaelmas  1784  he  was  hired  a  yearly  fcrvant  to  Alar-  terwards  aeeps 
tin  Richmond^  of  the  parilh  of  rctcbamj  farmer,  at  the  with  his  wife 
yearly  wages  of  7I.  ;    and  he  ferved  the  year  out.     He  *^*1J^  *^'S''^.  . 
was  fingle  when  iiired  ;    but  married  the  January  after-  of\he^wr*?n^ 
wards.     He  refidcd  forty  days  in  the  parilh  of  Fetcham  ^.except the 
during  his  fervice  and  nefore  his  marriage :   but  after  ^-^'^  wiicn  he 
his  marriage   he  took  a  houfe  in  Great  Bookham^   jj,j  j  rtept  at  his  mar. 
flept  conftantly  with  his  wife  in  the  parifli   of  Great  •'"'rl'ILf?*  i^* 
Bookham  durmg  the  remamdcr  or  his  fervice,  excepting 
the  laft  night  of  his  fervice ;  on  which  laft  night  he    . 
ilept    at.  his  matter's  in  the  parifli  of   Fetcham. — Rule 
;ibiblute,  no  caufe  being  (hewn,  and  order  of  feflions, 
difcharging  the  order  of  two  juftices,  quaflied  {a).  /   .  vide  r«x 

v.  the  Inhabitants  of  Sandford,  Tr.  26.  Geo.  3.  178^.  i.  Term  Rep.  28s.  andpofl.  Cliap. 
tvr  ix.  wh«re  the  fame  rule  was  obTerved,  in  tJie  cafe  «f  an  apprentice. 


XL  Of  fervice  lulth  different  MASTERS, 

426.  Rexv.  Ivinghoe,  Eafter  Term^  4.  Geo.  j.  Strange  90.  a  fervtee  ander 
' — The  cafe  ftatcs,  That  one  'Nicholas  Toungy  being  legally  a  hiring  for  a 
fettled  in  the  parifh  of  Cholcfbury^  was  at  Michaelmas  1715  >«»^p»rt  per- 
hired  into  the  parifli  oUvlnghoe,  by  JohnKm^ht,  to  fcrvc  *,;;','';^ ^j^^; 
him  as  a  ftiepherd  till  Michaelmas  following  :  t!iat  been-  ^afi^f^l^.ji  the 

remainder  with  a  fti  anger,   to  whom  he  had  let  hU  farm^  is  ^ogd  fervice,  if  Ulere   be  im 
d*Jl^ut:9n  of  the  original  hhin^.  Fort.  317. 

113  tcrcd 
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Rfx  tr.  tcred  upon  the  fervice,  and  continued  with  Knight  tilt 
iviMGHOf.  Lady- day y  who  then  paid  him  half-a-ycar*8  wages,  and 
left  the  farm  to  one  Smithy  yirho  enterea  and  took  all  tlie 
ftock  and  fervants,  and  in  harvefk-timc  took  Tcung  off 
from  keeping  lheep^  and  fct  him  to  harvcft-work,  for 
which  he  paid  him  5s.  extraordinary,  and  at  the  year's 
end  paid  him  the  other  half-year's  wages :  that  Krigbt 
when  he  left  the  farm  never  told  Youn^  he  was  "no  more 
his  fervant,  nor  were  there  any  tranfa&ions  between  them 
two  towards  diflblving  the  contraft  ;  neither  did  T^ung 
ever  nutke  any  new  contraft  with  Smith  for  the  laft  halt- 
year.  And  the  juftices  adjudge  the  fettlement  in  Iving- 
hoe^  where  the  hiring  and  fervice  were.— Denton  moved 
to  quafh  the  order,  Becaufe  to  make  a  fettlement  there 
mull  be  both  a  continuance  of  the  contrad,  and  fervice; 
both  whicii  were  broke  off  at  the  half-year's  ead.  In  the 
(a)  Ante,  Mge  cafe  of  Rudfwick  v.  Dunifole{aJ^  there  was  a  hiring  and 
^16,  pi.  385.  fervice  for  a  quarter  of  a  year,  then  for  half-a-year,  and 
afterwards  for  another  half-year,  all  which  were  held  to 
give  no  fettlement. — Yorke,  By  8.  &  Q.  fVilL  3.  c  ^. 
it  is  required,  that  the  party  continue  in  the  fame  fervice 
for  a  year.  There  mull  be  an  identity  of  the  fervice,  it 
miift  appear  to  be  the  fame  mailer,  which  this  is  not;  and 
here  is  an  alteration  of  the  wages.  The  Court  wiU  not 
confider  what  is  moft  for  the  benefit  of  the  fervan^,  but 
which  is  the  proper  parifli  to  be  charged  ;  it  is  all  one  to 
the  fervant  where  he  is  fettled.— Reeve,  contra.  It 
being  exprcfsly  ftated,*  that  there  was  no  new  contrad) 
the  iirft  niuft  be  taken  to  have  continuance  all  the  year. 
Awl  \i Smith  had  not  paid  Tdung  the  laft  half- year's  wages, 
no  doubt  but  as  this  cafe  ftands  he  might  have  come  upon 
K)ii^ht  for  them.  The  5s.  (hew  he  was  Knight's  fervant 
rJi  along;,  for  otherwife  Smith  had  no  occafion  tog^vc  him 
that  extraordinary  pay.  The  ftatute  docs  not  require  au 
identity  of  the  contraft  ;  for  in  the  cafe  of  Overton  v. 
(h)  Ante,  pa?c  StcvcNtor.  fh)y  a  hiring  and  fervice  for  half-a-ycar,  and 
4«5.  P^'  3^3'  then  a  liiring  for  a  whole  year,  and  a  fgrvice  for  half, 
was  held  to  gain  a  fettlement.  So  in  the  cafe  of  Rex  v. 
(f'  Ante,  page  Bri^:hi:vcll  in  the  county  of  Berks  (e)y  there  was  a  hiring 
417,  pl.  387.  -nd  fervice  from  three  weeks  ?Jtltx  Michaelmas  17 12  to 
jiJ'ichaelmas  ^7x3,  tlien  a  hiring  to  the  fame  mafter  for 
a  year,  and  a  fervice  for  eleven  months ;  and  this  was 
held  a  good  fettlement.  The  ftatute  3,  &  4.  IV.  U  M 
c.  II.  fays,  that  a  binding  and  inliabitation  (hall  gain  a 
fettlement ;  lb  tliat  by  the  wprds  a  binding  is  requircdi 
(</)  Port.  and   yet  in   the  cafe  of  Rex  v.  Eccles  in  Norfolk  (d)  it 

Chapter  the       was    hcld,    that  if  the  mafter   to    whom  the   bind) nc: 
Ufaxih.  yvas,   affigns   his  apprentice  over   to  another,    a  barcf 
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inhabimtion  forty  days  with  the  aflignec  gives  a  fettle-      Rext;. 
mcnt.     In  this  cafe  there  is  a  hiring  and  fcrvicc  for  a    i^»mc«o«« 
year  in  the  parifh  of  Ivinghoe^  and  that  is  fufficient. — 
Lee.     By  13.  &  14.  Car.  2.  c,  12.  forty  days  inhabitation 
gave  a  fettlement.     But  it  being  found,  that  difcafcd  and 
diforderly  perfons  often  came  intoparifhes  and  flayed  out 
the  time,  it  was  thought  proper  by  the  ftiitutes  of  3.  & 
4.  and  8.  &  9.  fV,  3.  to  require  a  hiring  and  fcrvicc  for  a 
year.     And  this  was  thought  a  good  remedy,  bccaufe  it 
was  fuppofed  nobody  would  incumber  tliemfelves  with  a 
(ickly  or  diforderly  perfon  for  a  whole  year,  who  perhaj)s 
would  have  difpenfed  with  them  for  forty  days.     And  it 
is  not  prefumed,  that  a  perfon  having  ability  of  body 
enough  to  ferve  a  year  will  become  chargeable ;  and  he 
is  looked  on  as  bringing  fo  much  fubftance  into  the  pa- 
rifh.    I  agree  the  vford  fame  in  the  latter  flatute  is  a  word 
of  relation,  but  it  will  be  fatisfied  by  referring  it  to  the 
fame  place.    Thofe  flatutes  have  always  had  a  liberal  con- 
ilruftion  ;    as  before  3.  &  4.  IV.  tff  At.  c.  11.  that  bear- 
ing offices  in  a  parifh  amounts  to  notice  {a).     So  the  fla-  («)  Show.  ii» 
tute  fays,  any  unmarried  perfon  having  no  child  \   and  yet  a  ®"'  ^«ante, 
perfon  having  a  child  which  was  grown  up,  and  no  in-  ^'/g* '** 
cumbrance  to  him,  was  held  to  be  within  the  flatute.     So 
in  the  cafes  of  Reg.  f.  Aldcnham{b)'i  and  Rex  v.  St.  Saviour*  s  (hj  See  port. 
Southwark{c)j  marrying  within  the  year  was  held  no  hin-  pag<-*49o- 
drancc  of  the  fettlement. — Yor  ke.     That  cafe  is  within  ^^'  *"• 
the  very  words,  for  the  flatute  fpeaks  only  of  perfons  un-  (0  See  poll, 
married  at  the  time  of  the  hiring.— Chief  Justice.  s^|*x?i?ind 
The  flatute  reauires  two  things;  a  hiring,  and  a  eonti-  Saikl  ^z^» 
nuance  in  the  lame  fervice  for  a  year.     I'here  can  be  no 
doubt  but  that  in  this  cafe  there  is  a  complete  and  perfeft 
hiring  for  a  year;  but  the  queflion  turns  upon  the  fer- 
vice.    Half  of  it  was  aflually  a  fervice  to  Knight^  and  the 
refl  in  faft  was  a  fervice  to  Smith;  but  tliere  being  no 
new  contrail  with  Smithy  nor  any  difTolution  of  the  firfl: 
contraft  with  Knight^  it  feems  confiderable,  whether  the 
whole  fhall  not  be  taken  to  be  a  fervice  to  Knight.    As  if 
1  lend  my  fervant  to  a  neighbour  for  a  week,  or  any  lon- 
ger time,  and  he  goes  accordingly,  and  does  fuch  work 
as  my  neighbour  fets  him  about;  yet  all  this  while  he  is 
in  my  fervice,  and  may  reafonably  be  faid  to  be  doing 
my  bufinef3.     If  the  firfl  contraft  be  not  difchargcd,  it 
niufl  have  a  continuance,  and  under  it  the  fervant  is  in- 
titled  to  demand  his  wages  of  the  firfl  mafler.     And  the 
5s.  given  him  bv  Smith  is  no  argument  to  the  contrary, 
no  more  than  if  in  the  cafe  I  put  before,  my  neighbour 
had  given  my  fervant  a  gratuity  for  his  extraordinary 
trouble.    What  agreement  there  was  between  Knight  and 

i  i  4  Smitk 
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Rex  v.  Smith  non  conftat^  but  here  is  no  aft  done  by  the  fenrant 
Ivx.NCHot.  y\^^x,  fhews  his  confent  to  change  his  mafter.  And  there- 
fore I  take  this  to  be  a  fcrvice  for  the  whole  year  purfuant 
to  the  firft  contrad,  and  confcqucntly  tlie  fettlement  is  at 
Iv'tn^hae^  where  the  fervice  was. — PowYs,  Jujlicc.  The 
private  reafon  that  we  went  upon  in  Rex  v.  the  Inhabitants 
(*)  Ante,  page  ofHaughton(a)^v/hcrfi  it  was  held  that  feveial hirings  and 
4.1S,  j)l.  38S.  fci  vices  for  eleven  months  gained  no  fettlement,  was,  bc- 
caufe  if  we  (hould  once  get  out  of  the  ftatute»  there  would 
be  no  end,  and  by  the  fame  reafon  that  we  abated  one 
day  we  might  abate  two,  et  fie  in  infinitum.  1  think  in 
this  cafe  the  fettlement  is  in  Ivinghoc. — EvRE,  Jiifticf* 
And  fo  do  I.  This  is  a  contraft  for  a  year  between 
Knight  and  Tomig^  and  not  to  be  diffolved  during  the  year 
without  both  their  colifents.  There  is  adually  no  con- 
fent on  one  fide,  and  but  an  implied  confent  on  the  other. 
It  weighs  nothing  with  me  that  Smith  paid  tile  lafl  half- 
year's  wages,  for  1  look  upon  him  only  as  a  perfon  to 
whom  the  fervant  was  lent,  and  there  is  noaoubtbut 
that  Toung  might  have  demanded  the  wages  of  Knighu 
The  paying  the  59.  is  fo  far  from  being  an  argument 
that  the  contraft  was  diffolved,  that  it  is  to  me  a  flrong 
evidence  of  its  continuance,;  for  when  Smith  goes  to  fct 
him  about  hai  veil- work,  "  No,  fays  he,  I  was  hired  to  be  a 
fliephcrd,  and  had  fmall  wages  accordingly  ;"  and  there- 
upon the  otlier  agrees  to  give  him  5s.  as  an  equivalent  for 
the  hardncfs  of  the  work. — Fortescue,  Jy/?w.  The 
difficulty  arifcs  upon  the  word  fijme^  which  may  extend 
to  mafler,  parifh,  and  bufintfs.  And  taking  it  in  thofc 
fcnfcs,  this  cafe  comes  within  the  words  of  the  flatutc; 
and  there  can  be  no  doubt  but  that  it  comes  within  the 
reafon  of  it,  for  he  is  no  more  likely  to  be  chargeable 
|iow,  tlian  if  he  had  aflually  fervcd  K7u^ht  all  tlic  year. 
Upon  the  fcafons  which  have  been  given,  I  think,  heie 
is  the  fame  mafler,  the  fame  fort  of  fervice,  in  the  fanic 
parilh,  and  a  continuance  of  the  contrawt  throngliout  the 
whole. -r-The  order  was  gpnfirmed, 

A  ferylcc  wiih  ^-T'  ^'^^  '^*  Eccclcsy  Ei:Jcy  Tcrm^  1 7.  Geo.  2.  Burr.  S.  C. 
snot i:cr  perfon  ^f.o. — Cafc  flates,  That  Ti^cmas  Elcm^  the  perfon  rcmov- 
wi'hihc  maf-  ed,  bping  legally  fettled  at  IJeic/vsy  Jet  hiiiifelf,  fome  Ihort 
rci's  eonrcni,  is  time  before  Michaelmas  1732,  to  Samuel  Corbett^  a  black- 
^7Xtco!^l'S  fmlth,  in  Loivejhft,  at  the  wages  of  3I.  or  3I,  los.  to  fcnc 
S  C.Vrl'.'iioj.  '^^"^  (\i^X^  for  one  whole  year  from  the  iaid  Michaelmas 
Sec  pod.  to  the  Michaclmui  following,  to  receive  the  faid  waox-s 
f<  Setiierrent  from  time  to  time  as  he  wanted  ;  and  accordingly  entered 
•*  »iy  Apprcn-  upon  his  fi^id  fcivicc  on  tlic  Michaelmas  day.  and  con- 
♦♦««''*•?•  • tii,uc4 


I 


SETTLEMENT   BY  HIRING   AND   SERVICf.  ^  4'f 

tinucd  his  faid  fcrvicc  until  the  Michaelmas  following:       Rf x  «. 
and  then  he  again  let  himfelf  for  another  year  to  his  faid     Becclei, 
mailer,  and  continued  about  ten  weeks ;   when  he  and 
his  mafter  agreed  to  part,  and  aftually  did  part.     But  it 
further  appeared  to  the  feflions.  That  the  faid  Thomas 
Elem^  within  the  year,  worked,  with  his  mafter's  confent, 
for  a  week,  with  one  Lmcoln^  as  a  journeyman -black- 
fmith  ;   and,  with  the  like  confent,  with  one  Lawes^  for 
a  fortnight;   and  at  fome  times,  not  exceeding  twenty- 
four  hours  at  any  one  time,  nor  above  three  days  in  the 
whole,  within  the  faid  year,  with  his  matter's  confent, 
did  go  off  to  fea,  in  a  fi(hmg-boat  belonging  to  Mr.  Man- 
dark.    And  it  was  agreed  between  the  faid  Elem  and  his 
mafter,  at  the  time  of  fuch  abfcnce,  that  the  faid.£/Vw 
Ihould  have  all  the  wages  he  then  earned,  the  faid  Corbeit 
deducting  during  the  time  of  fuch  abfence  in  proportion 
to  his  aforefaid  wages  of  3I.  or  3L  los. :   and  that  the 
faid   Lawcsj   Lincoln^  and  Manclarky  feverally  paid  him 
the  faid  Elem  for  the  time  he  fo  worked  with  them  ;  and 
the  faid  Elem  allowed  the  faid  Cor  bitty  out  of  his  faid 
wages,  for  the  time  of  his  faid  abfence :    fo  that  Corlctt 
received  no  part  of  the  wages  the  faid  Elem  earned  during 
his  abfence ;    but  only  dedufted  a  proportional  part  of 
tlie  faid  wages  of  3I.  or  3I.  los.     Therefore  the  court  of 
feflions  is  of  opinion,  That  the  faid  Elem  hath  not  gained 
any  legal  fettlement  at  the  parifh  of  Lowcjioft  aforefaid, 
by  virtue  of  the  aforefaid  fervice  ;    and  doth  afiirm  the 
faid  order.  —  Mr.  Staniford  moved  to  qua(h  thefc 
orders  ;  and  the  Court  did  not  feeni  then  to  doubt  of 
its  being  a  good  fettlement  in   Lowrjioft.    Mr.  Pils- 
WORTH,  counfel  for  Lowejloft^  argued,  in  fupport  of 
the  orders,  that  what  was   here  ftated  amounted  to  a 
diifolution  of  the  contraft  :  and  when  the  contraft  was 
once  diflblved,  it  could  not  be  taken  up  again  and  con-' 
tinned.     It  appears  alfo,  from  the  manner  of  the  wages 
being  payable  (not  at  the  laft,  but  at  particular  prece- 
dent times),  that  he  was  no  more  than  a  journeyman  to 
Coibctt.     I'hc  a6l  of  3.  &'  4.  IVUL  Isf  Aiary^  c.   11.  has 
been  conftnied  ftriflly,  with  regard  to  hirings,  in  the 
cafe  of  Duns  ford  v.  Rid^wick  fu) :    and  there  is  the  fame  /^j  Ante,  page 
reafon  for  ftriftnefs  with  regard  to  fervice.     In  Pazvlet  416  pi.    85. 
nj.   BurHham{b)»    the  fettlement    was  holden   to  be  *" /-^n  Poft.  p«fe 
Bumham-i   becaufe  the  fervant  went  away  three  weeks  494,  pi.  434. 
before  the  end  of  the  year,  by  confent  of  the  mafter,  and  Buir.  s.  c.  69, 
6s.  was  abated  of  his  wages. —  Lord   Chief  Justice  ^*  ^- <^'"^* 
Lek  obferved,  that  the  whole  abfence  of  the  preient  pau- 
jper  in  the  firft  yc^r  was  juft  thr?e  WQeks  ^nd  three  davs, 

by 
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Rex  V.      by  the  confent  of  his  mafter;   and  the  money  deduced 

M^ecLLS.     Qm  of  his  wages  was  to  be  in  proportion  to  his  abfence. 

First,  It  appears  that  the  pariih  of  Lowe/loft  have  had 

all  tliatthe  words  or  the  intention  of  thea£t  of  parliament 

require;    for  there  was  a  clear  hiring  for  a  year:    and 

taking  in  the  ten  weeks  of  the  fecond  year,  a  fervice  for 

'  more  tlian  a  year.     Wc  cannot  intend  any-thing  of  a 

fraud  ;    for  none  is  ftated.     The  queftion  depends  upon 

lit)Ti^tj  ic^.two  aSs  of  parliament 'a).    Upon  the  negative  aft  (^), 

Will  u  Mary,  jt  is  not  neceflary  that  the  fervice  be  with  the  fame 

«•  "•  perfon  :    it  is  fufScient  if  it  be  with  thefucceflbr  in  the 

t.  k  9.  Will.  3.  J-j^j-jj,^  Q^  ^i^g  affigiicc.     Therefore  this  aft  has  not  been 

^'  ^°'  taken  fo  ftriftly.     Then  the  agreement  about  the  pay- 

'(^}  ^'  *  9'     ment  of  the  wages  a*?  the  fer\ant  might  want  it,  will 

IViU.  3.C.  36.  ^^^  vitiate  the  contraft.     Nor  will  tlie  contraft  be  dif- 

folvtd  by  any-thing  here  Hated.     It  is  only  a  licence  of 

departure   for  a  certain   time:    the  contra£t  remains. 

Indeed  vrhcre  the  I'ervaht  departed,  by  confent  of  both 

parties,  tlirce  weeks  before  tjie  end  of  the  term,  the  con- 

(f)  SetaMSS.  traft  wasdiil'olvedi  as  in  thecafe  of  Pawletv.Burnham{c). 

fcportof  this    And,  according  to  the  cafes  that  have  been  determined, 

^fc,  poa,  493.  ^Yit  fubfequent  fervice  of  ten  weeks  may  be  taken  in,  in 

F*'434»  ^i^g  prelent  cafe.     But  the  fervice  by  tne  mafter^s  con- 

fcpt,  with  another  perfjii,  was  fervice  of  the  mafter:    it 

is  not  neceflary  that  tl^e  fervice  be  with  the  fame  perfon. 

Nay,  if  it  had  been  without  »^hc  matter's  confent,  ycttlie 

ablence  had  been  diipenfed  with,  by  the  matter's  thus 

receiving  him  again.     Therefore  the  original  order  is 

wrong ;     and    both    orders    muft    be  quafhcd. — The 

THREE  OTHER  Ji  DOES  concurred  in  opinion,   that  this 

was  no  diflblution  of  the  contraft,*but  a  mere  lending 

of  the  fervice  of  his   fervant;    than  which   nothing  is 

^•j  »      e  r»  more  cuAomaiv  in  harveft-time.  —  Per  Cur.  unani- 

Nj.  I  *.  No.'2c.  roouily,     Both  orders  qnajhed. 

^id^  No.   S3.     Rex  V.  Inhabitants  ot  CJc^dnvilun,  ^ol^. 


XII.   Of  rr.aniogc  during  fcrvlcc^ 


Ifa  fervant  be  4'^^-  Fiirrhigdcn  V,  Jl'Uty^  Eajicr  Term,  I.  /Inn.  Salh. 
fjir.d  f^.^ri  year,  ray. — A  fcrvant  came  into  the  parifh  of  S,  ;  was  hired 
hi*.  fn^Viurnt  f^y^  ^  Y^ar  ;  a!\d  l.av'n.cr  fcrved  half-a-vcar  of  the  time. 
m.j.ii  .J  t-.  niarric'J  a  woman  in  t^c  inrifh  of  /PI  tty  :  and  the  cjueftioa 
ciM^tr  ethe-      vras,  first,   whctncr  the  jultice.s  on  complaint  of  the 

ivrtn     nmft-f  and  ferviint,  nor  pr^V(;nt  tj.iio  ^len^  ferYin|  out  the  year  in  order  to  gain 
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churchwardens,  could  make  an  order  to  remove  him  to  Tk^nivGnon 
the  place  of  his  laft  legal  fettlement  ?  Secondly,  Whe-  *•  ^^'^''^^ 
ther  his  ferving  here  would  not  gain  a  fettlement  ?  To 
the  firft  point  it  was  jidmitted,  that  the  contraft  between 
the  maftcr  and  fervant  was  not  diffolved  bjn-thc  marriage ; 
and  that  admitting  it  might  be  diflblved  by  an  order 
made  on  complaint  of  the  matter,  yet  witliout  that,  and 
upon  complamt  of  the  officers  only,  it  could  not  be  dif- 
folved ;  therefore  Broderick  (of  counfel)  admitted 
that  the  juftices  could  not,  in  the  principal  cafe,  fo  re- 
move him,  as  that  he  could  not  come  to  ferve  his  mailer, 
but  held  he  might  be  removed,  fo  as  that  the  order  fhould 
didurb  him,  and  prevent  a  fettlement ;  and  this  he  faid 
was  a  medium  that  would  neither  prejudice  the  contrad^ 
nor  evade  the  ftatute.  He  compared  it  to  an  order  to 
remove  on  14.  Car.  2.  before  forty  days  ftay  ;  in  which 
cafe,  the  very  making  of  the  order  obftrufted  a  fettle- 
ment ;  and  It  may  be  executed  after  the  forty  days.— 
Holt,  Chief  Ju/ike^  and  Powell,  contra^  That  an 
order  to  difturb  him,  and  npt  remove  him,  was  not 
within  the  meaning  of  Uie  aft:  difturbing  him,  without; 
power  to  remove,  is  vain ;  and  this  does  not  unfettlc, 
nor  is  it  like  the  cafe  of  forty  days.  Secondly,  It  was 
qucftioned,  whether  fuch  a  ftay,  &c.  would  gain  a  fettle- 
ment ;  becaufe  the  ftatute  makes  the  party's  being  un- 
married a  qualification  as  well  as  his  ftay,  z/iz.  *'  If  any 
**  fuch  perfon,  being  unmarried,  being  hired,  &c.  fuca 
fcrvicc,  &c."  fo  that  the  words  **  fuch  fervige**  goes  to 
all ;  not  only  the  ftay,  but  the  ftatc  of  the  party.  To  this 
Powell  inclined  ;  Holt,  Chief  Jujlice^  contra.  **  Such'* 
is  only  fuchfervice  ;  and  the  marriage  does  not  hinder 
the  fer\'ice.  The  contraft  continues  :  and  fuppofe  the 
woman  he  marries  b^  of  the  fame  parifh,  fhsXi  not  tliat 
gain  a  fettlement  ? 

4^9,  Rex  V,  ClcnSy  Afich,  Term,  I.  Geo,  I.  Foley y  148.—  Marriage be» 
It  appeared  upon  the  order  of  fclTionSjThat  one  John  Coo-  tweenthehir. 
per  was  hired  for  a  year  in  the  parifti  of  Elm/cy  Lovet,  »1g»n<*^- 
being  an  unmarried  man,  for  three  pounds  and  ten  Ihil-  f.rvjcg  jj  no 
lings  wages,  about  the  month  of  Au^uft^  and  ferved  for  impediment, 
the  faid  year:    but  about  the  month  of  February  then  ^  p.dctermi- 
next  following  his  faid  hiring,  he  was  married,  and  con-  ^^d  in  the  (am© 
^inued  after  fuch  his  marriage,  to  the  end  of  the  faid  Term  between 
year,  in  his  faid  fervice.     The  order  of  two  jufticcs  was  the  pariflics  of 
to  remove  this  John  Cooper  and  his  wife  from  Clent  to  ^^^^"'^1**^  • 
Elmky  Lovet :    upon  appeal  to  the  feiLons,  the  feffions  ^^     *        *** 
Qualhed  that  order,  but  found  it  as  above.     Now  the 
Court  of  King's  Bench  quaflicd  the  order  of  feffions,  and 
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Rfx  «r.       held,  that  the  hiring  for  a  year,  and  fcrvicc  for  that  whole 
CLhWT.      year,  though  the  faid    yohn  Cooper  married  before  his 

year  was  out,  gained  him  and  his  wife  a  fettlement  ia 

Elmlcy  Lo'vet, 

inm^tdal*         ^?^'  ^'^  ^*  ^^''^^'    ^''^^'   ^^^'"^    ^'  f^^^'  ^'    2.    Sef 

"^"li^Vthe  ^^>  ^33-~*7-  .^-  being  an  unmarried  perfon,  and  having 
biring,  it'itmar.  no  child  or  children,  fcrved  J.  -8.  from  March  1725  to 
f iaje  afterwardt  A/tf rfi6  17^6,  and  in  Sc[stcmber  intermediate  he  married, 
wiM  not  prevtm  and  fcrvcd  out  his  year.  The  queftion  was,  If  this  was 
^•j^l^"^*     a  good  fervice  to  intitle  him  to  a  fettlement  ?— The 

fcivingUieycar.  ^^^'^'^  ^^^^  '^  ^'^^  g^od,  and  to  bc  unfbarried  at  tlie 
tinic  of  the  hiring  is  the  only  thing,  neceflary  in  order  to 
g{  t  a  fettlement  by  the  fervice,  and  that  the  icfYicc  is  not 

diffclvccl  by  the  marriage. 

Amaftercan-  .^^^  ^^^  ^,  H<inb;.r,,  T, imty  Term,  26.  £ff  27.  Geo.  2. 
not  (u:n  a-.vaya   -n  po  r^    •'     n    ^  tm     *    -.u 

fcrvanc  biicd  Bnri\  b.  C,  322. — Caic  llates,  I  hat  the  pauper  was 
foraytijir,  un  hired  for  a,  year,  from  AfLbaelmas  to  Afichaclmas :  he 
account  of  bi>  came  three  days  after  the  former  MlchaelrnQs  \  an^ 
havirg married  ftayed  oue  day  after  the  latter;  and  was  abfent,  at  dif- 
uring  ihcicr-  f^^^j^^  times,  near  a  fortnight,  for  which  abfence  6s.  6d. 
itar.  were  abated  \\\  hjs  v;»"gcs.      i  his  lervjce  was  m  Tardebigg* 

From  tlicncc  he  went  to  Hanbury  ;  where  he  was  hired 
for  a  year,  and  fcrved  three  quarters  ;  and  then  married 
to  a  woman  with  child.  Of  this  his  mafter  complained 
to  a  juflicc  of  peace.  The  jufticc  thought  the  matter 
conij'lained  of  to  be  a  fufficient  c.iufe  for  the  pauper's 
being  difcliargcd  ;  and  allowed  of  his  difchargc  j  but 
made  no  order  in  writing  touching  the  matter.  Tlie 
mafter  thereupon  difchargcd  him,  againft  the  pauperis 
confent. — Lre,  Chitf  Juftkcy  faid,  the  great  queftion 
was  upon  the  caufc  of  flifcharge.  Whether  that  was  fuf- 
ficient ? — W  RIGHT,  Jufttce^  thought  there  was  not  any 
rcafonablecaufe;  for  what  objcftion  is  the  jnarriage?  It 
is  no  mifdcmcanor ;  and  the  jufticc  cannot  dilcharge 
but  for  a  mirdemeanor.— Dennisox  and  Foster,  Juf" 
tiers.  He  cannot  bc  thus  difchargcd  againft  his  owa 
confent.  Confcqucntly  the  fettlement  in  Hanbury  go«6 
on,  and  is  his  laft  legal  fettlement, 


XIII.  Of  ahfcnce  from  thefervtci, 

Afi3hkr\ct  ^52.     Ecx   V.    Hurdin^^ham^    Mich.    Tcrniy    I.    Car,  2, 

r.itm^'^n^*    5/;A.r,  1 68.-- An  order  of  felfions  made  for  the  fettling  4 
irivaixe*^f'the  P*^^^  woman  in   tlic  parifli  of  Hard'mgham  was  returned 

n.jitcr  (i\A\  not  impure  a  rc;ii!?m;nt  i  as  if  a  ftTvani  be  hired  for  a  year,  and  her  mafter,  on 
hw  l-ilir:^  fitk,  turn  her  aw  ly,    bcf  poft,  I:;»:tl-nd  v  WciUicrlc^j  Triniry  Term,  S.  Geo.  i , 

iiatQ 
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into  the  Court  of  King's  Bench  by  certiorari  granted  Rex^t. 
to,  the  faid  parifh,  and  upon  the  return  read,  and  opening  Harpiw*- 
the  matter  by  counfel,  the  cafe  was  tlius  : — An  inhabi-  •'^*'* 
tant  dwelling  within  the  parilh  cf  Bnjlcy  hired  a  maid- 
fervant  for  a  year,  and  covenanted  to  give  her  forty  fliil- 
lings  for  her  wages,  and  entertained  her  into  his  fervice. 
The  maid-fervant  fomc  time  after  fcll  lick  in  his  fervice ; 
and  her  mailer  thereupon  turned  her  out  of  his  fervice 
without  giving  her  anv-thing.  The  maid,  for  neceffity, 
in  travelling  from  Brijlcy  to  Hard'uigkarr^  where  her 
friends  lived,  and  where  Ihe  was  born,  was  forced  to  beg 
for  relief:  whereupon  flbe  was  fent  as  a  vagrant  to  Har-- 
dingham^  where  (he  was  born.  The  vill  oi  Hardingham 
fent  her  back  to  BrisUy^  where  (he  was  entertained  as  a 
covenant-fervant :  whereupon  they  oi  Brijley  procure  an 
order  of  feflions   to   fettle   her   at   Hardhigham.      The 

f[ueftion  was.  Whether  this  was  a  good  order  or  not, 
or  fettling  her  at  Hardingham  according  to  the  ftatule  ? 
or.  Whether  Ihe  ought  to  be  fettled  at  lir'ijky^  where  flic 
was  entertained  as  a  covenant-fer\'ant,  and  turned  out  of 
fervice,  and  by  that  means  for-ccd  to  beg? — Kolle^  Chief 
yufticcj  faid,  that  here  feems  to  Ik  fiauduiency  in  the 
matter  to  make  his  fervant  %  vagrant,  lb  that  he  may  be 
rid  of  her:  but  if  one  beg  meat  and  drink  for  neccflity, 
in  palling  between  one  town  and  another,  this  is  not 
beting  to  make  one  a  beggar  wirhin  the  (latutc— The 
Court,  therefore,  ordered  that  the  party  fliould  be  fet- 
tled at  Brijlcy^  where  flie  was  entertained  for  a  covenant- 
fervant,  and  not  at  Hard'ingbam^  wlicre  file  was  born,  if 
caufe  were  not  (hewn  to  the  contrary. 

433.   Rex  V.  MjrlhirQUgby   Trhi'ny  Tcrm^    12.  IVilL  3.  If  3ma1<5-iiBr- 
12.  Mod.  402. — An  order  was  maJe  by  two  jufticcs  for  ^'^'^  ^^ *^'^- 
thc  removal  of  a  fervant-maid  who  was  got  with  child  ^Y^f^  ^!tht 
within  the  year  in  her  fervice. — And  ly  the  Court,  1  f  year  fur  bftf« 
one  hires  a  maid  for  a  year,  and  before  the  year's  end  fljc  withchik!,«» 
is  got  with  child,  Ibe  (hall  not  for  that  be  removed,  but  gaim  aa  f-itic- 
fliall  ferve  out  her  time  ;  there  (hall  be  a  year's  continual  "^'* 
fervice  to  make  a  legal  fettlcment  for  the  charging  of  aCikfl*  lu 
parilh  ;   but  till  the  year  be  out,  none  (hall  dillurb  tlie 
party  from  (erving:    and  fincc  (l>c  is   not  rcmovcablc 
within  the  year,  if  Ihc  leave  her  martcr  without  his  con- 
fent,  (he  may  be  fent  back  to  her  fervice ;   but  then  it  is 
to  ferve  her  timc^  but  not  a  charge  to  the  parilh.     Tht«, 
Iwwevcr,  is  good  caulc  to  difchargc  her    of  her  fervice; 
and  after  her  mailer  has  difciiargcd  her,  (he  may  then  be 
removed  (« ). 

434.  PauUt 

(«)  This  cxmcl'id'nj?  fcntcncs  i«     and  nppcm  to  b;  added  a«  the  oj>»» 
cot  io  £Ls  ori^nol  report  U  ihjs  c^c,    xiion  of  M  ^i .  2 o t  t  faixnfdt :  bat  in  die 

aatboriiy 
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\.x  ynr- — Tifi  Cov?.T  As  to  the  purpofcs  of  fettic- 
!.;•  '.•,  f'.c  e  is  certainly  no  cixTcrfiicc  Ixrsvctn  1  coTccant 
?  ;  "vA.  Lr»d  £n  zrr-efr.^^rit  by  pzro].  !f  the  hiring  ^ra 
r.  '^o.':'.  -.:,  ;.cr:  -to  it  :s  r::::  to  be  ccftrovcd  bv  this 
CO'  ',;:t,  >•  i  ?:i  ?ct:'j::  rr.zy  be  r::a:r.U:r*cJ  or.  ;t:  but  as 
to  r':**.''wrr.c::t  h-^re  i>  a  clear  diicor.t; nuance  of  the  year's 
i  : • 

»/'>ii/', ;.,  J  Jervarjt  to  qa;n  a  ^clticmcnt  nc.'-Ks  Z'Ucns  ?  i  cc 
1  :.*  jtc  01  ^.  //;//.  cT  * :/^n.  c.  ;  I.  lavs,  that  he  muft  fcrve 
for  a  year;  now  this  man  lias  not  lcr\cdfcr  a  year. 
—  I  he  order  was  accordiiigly  quaiiicd. 

aii'Ii'jfJ'yofVircr,  title"  Kcmcval,"  ted  'n  the  fuhfcqocnt  nKrlon  of  tM» 

4^';.    10   w}  Kii    Jhj    rtit-s    in  the  woik  ;  and  in  ilic  Cifcof  jm  ippren* 

f  iirri^r  cdlti'.n  of  t'.ifc  v.i  tk,   it  :»  lice,  ii  fccms  clear  ihai  ibe  mafter 

i.'Jy  fiidffr'  mtUantiii.iIty  of  SIj.v**  may  notdlfchaige  cf  his  own  accord  j 

l*-ii  Hi  I^w,  '\,<^  «.'ii'.  c.  <;K.  f.  21.)  but  muft  proofed  under  either   the 

ill  if  in  fuch  c^f  n  jupic^  u;>'»n  com-  fHrure  of  5.  Eliz.  c.  4*  f.  5.  or  the 

\.U  M  of  $ht  na/ieKf  may  difchargf  zc.  Geo.   3.  c.    .     Sec  Mr.  Caldc- 

h^r,  ;»nH  not  ihit  iljcrc  ii  any  ai:rh3-  con's  Dccifions,  page  II.  note  (^) 

ri'y   in   a  mafl.r   fo    to   dird.arge.  to  the  cafe  of    Rex  v.  Bampton. 

'ill  I,  Ix'Wtvcr,  is  only  an  ohfcrva.  See  alfo  Rex  v.  WitCord^  Cald.  57. 
Uon  mad*  by  Mr.  Sha*;v|  and  it  unul* 

435-  ^^^ 
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455.  Rex  V.  Ifllpt  Rafter  Term^  7.  Geo.  I.  I.  Strar^l^.  If  ifervant  ih- 
— Upon  a  fpccial  order  of  felfionS,  the  cafe  was  dated 'b"*  ^^'n^Wf  *>jr 
vfor  the  opinion  of  the  Court— That  Henry  mifon  waS  "^^^^[1'^^' 
r^ularly  hired  for  a  year  by  Samnel  Jones  into  the  parifli  bis'motha-,^ 
ot  IJlip :    that  during  the  year  he  was  fick  for  fix  days,. with  confclit, 
and  incapable  of  doin^  any  fervice  :    that  afterwards  he  or  to  feck  ^09. 
went,  wiriiiout  leave  ot  hi^  maftcr,  to  fee  his  mother,  and  '^^  f«nrice, 
ftaycd  away  four  days;    and  that  three  days  before  lJ^*«^I|^"t^o?^Jt 
year  was  up,  he  alfced  leave  of  his  raafter  to  go  to  a  mafter,  and  tht 
ftatute-fair  to  be  hired,  which  the  mailer  refufed;  but  year expiretd«« 
the  fcrvant  pcrfifting  he  muft  go,  the  mafter  replied, "  1  am  "»8  ^"«h  ^b- 
rcfolved  you  Ihall  gain  no  fettlemcut  in  this  parifh,  and  ^^^  ^V^ 
therefore  if  you  will  go,  it  fhall  be  for  good  and  all."  Sin' if  the*" 
•*  No,  fays  the  other,  I  will  fcrve  out  the  year ;"  and  tlierc-  maftcr  ukes 
upon  he  went,  and  never  returned  during  the  laft  three  Wm  intorervic* 
days :  and  when  he  came  to  be  paid,  the  matter  deduced  *8»>n  before  tht 
for  the  time  he  was  fick,  and  when  he  went  to  fee  his  ^'^  c^cpinn. 
mother ;  which deduftions  the  fervant  agreed  to;  and  the  ^-  ^-  ^'f*  * 
maftcrat  the  lame  time  abated  6d.  for  the  laft  three  days,  ^^'  '*9- 
which  the  fervant  refufcd  to  allow,  but  the  maftcr  refufing  fo-^S/joi. 
to  pay  it,  the  fervant  took  the  reft  of  his  wages.     And, 
"Whether  thefe  interruptions  of  the  fervice  fhould  defeat 
the  fettlement  in  Iftip  ?  was  the  queftion.  And  the  feffions 
adjudged  it    a  fettlement.  —  It  was    argued  largely  by 
Mr.Hawkins,  who  moved  to  quafh  the  order ;   and  he 
cited  the  cafe  of  Pawlet  v.  Burnham  {a)y  where  the  maf-  («)  Ante^ 
ter  and  fervant  parted  by  confcnt  three  weeks  before  the  494»  pi.434- 
end  of  the  year,  and  it  was  held  no  fettlement. — And 
now  Pratt,  Chief  Jujiicey  delivered  the  opinion  of  the 
Court.     In  this  cafe  here  is  no  doubt  but  that  there  was 
a  compleat  and  perfed  hiring  for  a  year.     The  only 
queftion  is.  Whether  there  has  been  fuch  a  fervice  in 
pnrfuancc  of  it,  as  will  give  a  fettlement  to  the  party? 
Three  objeftions  have  been  made  at  tlic  bar,  which  it 
will  be  proper  to  take  notice  of.     First,  That  the  fer- 
vant being  fick  for  fix  days,  and  incapable  of  ferving,  can 
never  gain  a  fettlement,  which  is  to  be  acquired  only  bj 
a  fervice  for  a  year:  but  here,  fay  they,  he  did  not  fervc 
for  fix  days,  and  fo  there  wants  fo  much  of  a  fervice  for 
a  year.    This  was  lightly  touched  upon  at  the  bar,  and 
furely  there  is  little  in  it.    A  fervant  that  lies  thus  under 
the  vifitation  of  the  hand  of  God,  v/hich  bcfals  him  not 
through  his  own  default,  is,  and  muft  be  taken  to  be,  aU 
the  while  in  the  fervice  of  his  mafter ;    and  if  this  ex- 
ception was  to  be  allowed,  it  might  prevent  all  the  kt^ 
dements  in  the  kingdom:    it  is  not  to  be  prcfumed,  that 
the  fervant  is  lefs  able  to  provide  for  himfell*  at  the  year's 

cndy 
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RvT  V.  end,  becaufe  he  ha?  had  a  flight  indifpofirion  daring  the 
lu-i»«  year  ;  2nd  that  prelurr.ption  of  an  abUity  is  the  foun- 
dzrion  of  making  it  a  fcttieinent.  Secondly,  It  was 
ohjcclcd,  t!>at  Lis  going  to  fee  his  mother  without  leave 
v.'as  a  drt'crtiori  of  the  fen  ice,  and  the  time  he  ftaycd  away 
takes  fo  much  off  from  a  complete  lervice  for  a  year. 
As  to  tliat  wc  arc  all  of  opinion,  that  it  will  not  prevent 
the  fettlement.  It  was  never  the  intent  of  the  ftatute, 
that  if  a  fervant  happened  to  day  out  a  night  or  two,  it 
fhould  avoid  the  ftttlement;  but  here  the  mafter  taking 
hxra  again,  has  difpcnfed  with  his  non-attendance,  fo 
there  is  nothiiig  in  that  objedion.  Thirdly,  The 
third  and  indeed  the  moft  conliderable  objection  was, 
that  the  going  away  three  days  before  the  year  was  up, 
and  never  returning  again  during  the  year,  is  a  forfeiture 
of  the  fettlement.  Now,  though  that  would,  frimafacie^ 
be  a  good  objedion,  yet,  as  tliis  cafe  is  circumftanced, 
we  are  of  opinion  it  cannot  prevail.  Confider  how  the 
cafe  {lands  with  regard  to  the  fervant :  he  knew  his  maf* 
ter  deiigned  to  part  with  him  at  the  year's  end,  and  there- 
fore  it  was  high  time  for  him  to  look  out  for  another 
place.  To  this  end  he  applies  in  a  very  proper  manner 
for  leave  to  go  to  the  ftatute-£iir,  which  is  a  place  where 
in  all  likelihood  he  might  provide  himfelf,  and  not  be 
obliged  to  lie  idle  all  the  year,  it  being  ufual  for  people 
in  the  country  to  go  thither  to  hire  their  fervants :  the 
mafter,  like  an  unreafonable  man,  rcfufes  fo  rcafonable  a 
requeft,  coupling  it  with  a  declaration,  that  the  fervant 
fliould  gain  no  fettlement  with  him,  which  is  a  badge  of 
fraud  on  the  fide  of  the  mafter  that  ought  not  to  prevail. 
As,  tlierefore,  tlie  requeft  was  reafonablc,  and  upon  a  juft 
ground  on  tlie  fide  of  the  fer^'ant,  and  the  refufal  unrea- 
fonable on  the  fide  of  the  mafter,  we  think  the  fervant's 
going  afterwards  without  leave  is  no  forfeiture  of  his 
former  fcrvice ;  efpecially  if  we  take  in  the  declaration 
the  fervant  made  at  that  time,  that  he  would  fervc  out 
the  year,  and  his  refufal  afterwards  to  allow  the  mafter 
6d.  for  the  laft  three  days,  which  plainly  fhew  that  tlie 
coiitraft  was  not  diflblved  before  tlic  end  of  tlie  year, 
as  was  ftrongly  infifted  on  at  the  bar.  Thefe  are  all 
the  exceptions  that  were  taken  to  this  order.  We  arc 
all  of  opinion,  that  tliey  are  not  fufficient  to  overthrow 
the  fettlement ;  and  confcqucntly  the  feffions  have  done 
light  in  fending  him  to  JJIipi  and  the  order  muft  be 
confirmed. 

435.  EpJ" 
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436.  Etijlland  V.  IVefthor/ley^  Trinity  Term y  8.  Geo.   t.  Turning  a  fer-f 
Stra.  526.— ?A  (ervant  was  hired  for  a  year,  and  the  day  V^^^  °"'  **' 
before  the  year  expired  the  matter  told  nini,  that  to  pre-  tXre^hc  yeir 
vent  his  gaining  i  fettlenient  irt  that  parifh,  he  fhould  "go  expires,  win 
away  immediately  ;  which  the  fervant  rcfufed  to  do,  in-  not  prevent  a 
lifting  to  i'erve  out  the  year,  whereupon  the  matter  turned  fettlcmcm. 
him  out  of  doors. — ►The  Court  held  this  to  be  fuch 

a  fraud  in  the  matter  as  fhould  not  prevent  the  fettle-* 
ment  of  the  fervant. 

437.  Sheen  v.  Godalmingt  ATichaelmas  Term^  16.  Ge&,  t.  ifafervaAtqtiits 
Editor's  MSS. — Two  juftices  remove  Robert  Faner  frorA  befoit  the  end 
the  parifh  of  Sheen  to  the  parifh  of  Godalfningy  both  in  the  oi  the  year, 
county  of  Surrey.     The  feffions,  oii  appeal,  quafli  the  or-  ^°"«J^  ^i;***^ 
dcr,  and  ftate,— That  the  pauper  Robert  Faner  was  hired  JSj^ej^M 
for  a  year  at  Goda/mingy  and  ferved  iAl  that  year,  (Except  aofettkmenv 
one  week,  which  he  neglefted  to  ferve  on  account  that  ht 

and  hi^  matter  coiild  not  agree  refpefting  the  wages  he 

(hould  have  for  the  enfuing  yeat ;    that  he  therefore 

quitted  his  fervice  without  any  coHlpuldon  on  the  part  • 

t)f  his  matter  a  week  before  the  year  expired;  but  that 

his  matter  paid  him  his  wages  for  the  whole  year.— The 

Coujw*heId,  that  the  words  in  the  order  "  without  eom* 

•*  pulfion*'  were  to  be  underflood  that  he  had  quitted 

tlie  fervice  by  mutual  confent,  aiid  that  therefore  the  fer- 

Vice  was  interruptedj  and  he  gained  no  fettlement  thereby 

in  the  parifh   of  Goda/ming^    The  order  of  feffions  wa^  l^-L^  ^"'^' 

afirmcd  (.).  iut'l'^ 

this  cafe  was  jtrgved  thtte  titneii  and  held  to  be  no  fettlement  i  and  fet  poftk  page  499.  and 
505. 

438.  Rex  V.  Pre/ton^  liilary  Term^  4.  Geo.  1.  Ed1T0R*S  If  an  ahfcnce  bt 
^SS. — Two  juttices  remove  the  pauper  from  Dun/bom  procured  by 
yibbotts  to  Pre/ion.     The  parifh  of  Prejlon  appeals  to  the  ['J|||^*|V«ul!^ 
feffions,  where  the  order  was  confirmed,  and  the  follow*  J|^t.* 

xng  cafe  ttated^ — That  Charles  Hoare  was  a  legal  inhabitant  Cald.'x  33. 
of  the  parifh  of  Prefton :  that  afterwards  he  was  hii-ed  for  a 
year  to  Benjamin  Long  of  5.  and  ferved  the  faid  Long  under 
fuch  hiring  until  five  or  fix  days  biifore  the  end  of  tlie 
year ;  and  would  have  ferved  out  the  whole  year,  but 
that  John  Howe  and  one  or  two  fubftantial  houfeholders 
of  the  parifh  of  B.  gave  him  two  guineas  to  leave  his  faid 
matter  and  go  out  of  the  parifh  before  his  year  was  ex- 
pired, on  account  of  his  having  had  banns  of  matrimony 
eublifhed  in  the  church  of  the  faid  parifh  in  order  to  his 
eing  married :  that  the  faid  Charles  Hoare^  upon  his  de- 
ceiving the  faid  two  guineas,  went  to  his  matter  to  receive 
his  wages,  but  that  his  matter  infitted  on  deducing  nine 
Ihillings  for  the  remainder  of  his  year  before  he  would 
Vox-.  II.  K  k  i*t 
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let  him  go,  and  that  he  abated  the  fame  out  of  his  wage^ 
and  then  departed  from  his  fervice :  that  the  faid  two 
guineas  were  afterwards  repaid  to  JohnHswe  by  the  over* 
feers  of  the  parilh  of  £.  and  allowed  to  them  in  their  ac- 
counts out  of  the  poor's  rate  made  for  the  faid  parifli; 
but  tliat  it  did  not  appear  that  die  mafter  of  tlie  faid 
Charles  Hoare  was  privy  to  the  payment  of  this  two 
guineas  until  after  Hoare  was  difcliarged  from  his  fervice, 
and  that  he,  the  mafter,  received  no  benefit  from  the  iaid 
two  guineas  being  allowed  out  of  the  faid  poor^s  rates ; 
he  not  being  rated  to  rlie  poor  of  the  pariih  of  Bm  It 
was  argued,  on  tliefe  orders  being  removed  into  the  Comt 
of  King's  Bench,  that  as  the  femons  have  not  found  the 
iz&  oxfraudy  the  Court  will  not,  from  any  fufpicioiB 
circumuance  in  the  cafe,  infer  it,  and  the  cafe  of  KemptM 
V.  PauVs  IValder  was  cited. — The  Court.  We  cer- 
tainly cannot  intend  that  fraud  was  praAifed  upon  this 
occauon,  for  fraud,  being  a  matter  of  fa£l,  muft  be  fpeciallf 
found  i  but  there  cannot  be  a  doubt  but  that  this  was 
done  to  avoid  the  fettlement  of  this  man  in  the  pariih« 
Upon  tlie  exprefs  words  of  the  ftatute  however  it  is  dear 
that  lie  could  not  ^ain  a  fettlement,  for  the  ftatute  re- 
quires a  year's  fervice,  and  there  certainly  has  not  been  % 
year's  fervice  in  tlie  prefent  cafe.  But  it  is  immaterial  to 
attend  to  tliis  point  of  the  cafe,  for  we  are  of  opinion 
that  though  Gloucefier  is  in  the  margin  of  this  order,  yeC 
as  it  docs  not  in  its  recital  fay  that  Dun/hourn  Mbets  is  in 
file  county  of  Gloucefier y  or  in  the  county  aforefatdy  it  \% 
notfufEciently  fct  forth  that  theparijh  is  witliin  the  county. 

439.  Rex  V.  Eaton,  Trinity  Tcrm^  8.  £^0.  Geo.  2.  Bwrr. 
S,  C.  47. — The  cafe  ftates,  That  about  feven  years  ago, 
pnUiam  Dracket  was  hired  as  a  fervant  to  one  N^dliam 
Cocking',  a  fettled  inhabitant  in  Eaton^  for  a  year^  from 
Martinmas  to  ATartlnmas  ;  and  that,  about  the  middle  of 
the  term,  he  abfcntcd  himfclf  from  his  mafter 's  fervice, 
without  his  confcnt,  for  about  three  weeks  together;  and 
then,  upon  the  demand  of  his  faid  mafter,  he  returned, 
and  ferved  out  the  remainder  of  the  year  with  his  faid 
mafter  at  Eaton,  'l^he  feffions  were  of  opinion  that  this 
fcrvicd  gained  a  fettlement,  and  therefore  confirmed  the  ori- 
ginal order. —  Per  Curiam.  This  is  a  very  good  order; 
the  abfence  of  the  fervant  for  the  three  weeks  was  purged 
I  by  the  maftei's  receiving  him  again  ;  for  it  ought  to  be 
'confidercd  in  this  cafe  asadifpcnfation ;  and  in  ftrifinefs 
of  law,  he  ftill  continued  in  the  fervice  of  the  mafter, 
iiotwithftanding  fuch  abfence.  And  befides,  if  we  were 
to  be  over-nice  in  fervices  upon  this  ftatute,  it  would  be 

at- 
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attended  with  very  great  inconveniences  :    for  a  fervant       R^x  *. 
would  not  be  able  to  go  for  two  or  three  days  to  fee  his      Eaton. 
friends  without  running  the  rifque  of  forfeiting  his  fet- 
tlemcnt;  which  would  be  too  hard.    The  orders  were 
therefore  affirmed  [a). 

440.  Rfx  V.  Caftlechurchj  Mich,  Terntj  9.  Geo.  2.  Burr.  If  a  firrvunt 
5.  C.  68.— The  pauper  was  hired  for  a  year  to  fV.  B.  in  {|;*^  'fh  ^"^j^ 
Ca/llechurch\    and  came  to  live  with  his  mafter  there  on  j, ' Spiled  ^^nd 
the  7th  o(  January  1733,  and  continued  with  him  till  the  ir  expires  during 
day  after  Chriftmas^day  following  ;  and  then  went  away  W*  abfencc,  be 
by  his  mafter  s  confent,  and  took  his  clothes  with  him,  thereby  lofcs 
and  received  his  whole  vear's  wages.     The  feiTions  held  *""  ^««*«^^ 
this  a  good  hiring  and  (ervice  for  a  yeir ;  and  confirmed  ^ira.  1012. 
the  order  of  the  two  juftices. — Lord  Hardwicke.'^*^' ^^* 
Uiilefs  the  Court  be  bound  by  the  cafes  already  adjudged,' 
I  fliould  tliink  that  this  is  not  a  good  fettlement.     By  8. 
&  9.  IVilL  3.  which  is  an  explanatory  and  declaratory 
law,  with  negative  words,  it  is  enafted,  "  that  no  fucn: 
*•  perfons  fo  hired  as  aforefaid  (hall  gain  a  fettlement 
*  without  continuing  in  the  fame  fcrvice  during  a  wholt 
•*  year."    And  we  ought  to  take  care  that  we  do  not 
Carry  the  equity  of  conftrudion  fo  far  as  16  overturn  th^ 
meaning  and  intention  of  the  aft.     It  is  a  rule  with  rcf* 
pe6l  to  explanatory  afts,  not  to  carry  equitable  conftruc- 
tions  too  far,  and*^  beyond  what  the  wordis  will  juftify. 
The  Legiflature  has  in  this  a£l  exprefsly  determined  the 
time  of  the  fervice:  they  require  that  it  fhall  continue 
during  the  fpace  of  one  whole  year.     In  the  cafes  cited, 
it  does  appear  that  the  contraft  was  determined  (b).    But  ^^)  BDrnham 
in  this  cafe,  the  fafts  areftated  fo  as  that,  upon  the  whole,  v.  Pawlet,  ante, 
the  coiitraft  was  determined,  and  the  pauper  ceafed  to  be  pagc494,pi. 
a  fervant  to  the  mafter.     If  fo,  he  could  not  be  faid  to  ^^^J,,Jfj^  ^' 
corttinue  in  the  ferviceduring  the  twelve  days  mentioned  antc,*pase  497t 
in  the  order  ;  and  confequently  it  was  not  a  fervice  for  a  pi.  4.37.    R*x 
whole  year.     The  cafe  of  IJllp  is  not  an  authority  in  the  v.  Prcftoh,  ime, 
prefent  cafe ;  bccaufe  there  was  no  determination  of  the  P*^  *^7»  P*^ 
contrad ;  it  being  ftated  in  the  order,  that  the  mafter  re-  j?^^^  J^' 
i\ifed  to  give  the  fervant  leave  to  go  to  the  ftatute ;  and  p^ge  49S.  pi. 
that  the  fervant  declared  he  would  fcrve  out  his  year,  and  439-    ivinghoe 
rcfufed  to  allow  for  the  laft  three  days.     And  the  reafon  «'•  »o>«bury, 
given  by  Lord  Chief  Justice  Pratt  for  the  opinion  ^^^l^l^^exi^ 
in  that  cafe,  is  a  very  good  reafon  {c)  \  and  (hews  that  the  ptriurrow  v. 
contra^  was  not  diffolved  before  the  end  of  the  year,  and  Frencbam^aafCi 

page  389,  p!^  36X.     (ff)  I.  Sira.  424.  and  ante,  page  4^5»  P*'  43S» 

(n)  Vidt  RfX  f».  Inhabiiantt  of  page  50X,  pi.  442.    Rex  v.  Inhabt* 

Oxttworth,  ance,  page  36 1,  pi.  846«  ^"'*  ^^  Cbriilchttrch,  fupra,  page 

l^fX    V.    Inhabitants    of    Hanbury,  499,  pl.44jo. 
arite,  p^ge  4^1.  pL  431.   and  ^o^, 

K  k  a  that 
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Rbx  v.  that  the  departure  of  the  fervant  to  fcek  out  a  new  fenricl 
Cas TLL-  yf2s  not  in  the  fervant  a  defcrtion  of  his  fervicc.  Fraud 
•BvftcB.  infcSs  every  tiling  in  thefe  cafes :  but  where  there  appears 
%  ^  no  fraud,  we  cannot  intend  it.  If  there  be  anj  fraud  in 
this  cafe,  it  feeras  to  be  in  the  mafter,  in  paying  the  fer-^ 
vant  his  wages  even  for  his  abfence.  Too  great  a  latitude 
in  thefe  cafes  may  be  very  dangerous  ;  becaufe  there  will 
be  no  knowing  whereto  flop.  1  think,  upon  the  wholci 
tliat  this  is  no  good  fettlement;  and  that  the  orders  ought 
to  be  ^ualhed.  The  reafons  upon  which  the  Court  hal 
gone,  m  the  cafes  cited,  are  not  inconfifient  with  either 
the  letter  or  intent  of  the  aft  of  parliament ;  becaufe 
there  tlic  contract  fubfiftcd,  no  zSt  having  been  done  to 
determine  it. — Mr.  Justice  Pao£  was  of  the  fame 
opinion.  —  Mr.  Justice  Probyn  was  of  the  fame 
opinion.  The  confent  of  the  mafter  and  fervant  cannot 
alter  the  exprefs  law.  The  cafe  of  JJIip  is  not  at  all  in 
point.  There,  the  contraft  was  not  diuolved  before  the 
tnd  of  the  year. — Mr.  Justice  Lee.  This  is  a  very 
clear  cafe.  It  appears,  the  fervant  went  from  his  fervict 
before  the  year  was  out,  and  that  the  mafter  confented  to 
it ;  which  is  a  plain  determination  of  the  fervice  within 
the  year.  No  fraud  appears  in  the  cafe :  the  paying  tbt 
wages  for  the  time  of  the  fer\'ant!s  abfence  might  be  an 
a£t  of  benevolence  in  the  mafter.  The  cafe  of  I/Kp  differs 
from  this  cafe ;  becaufe  there  was  no  determination  of  the 
fervice  within  the  year. — Per  Curiam,  Both  orders 
quafhed* 

A  hired  fervant  44 1.  Rex  V,  Goodyvfione^  Trinity  Terniy  19^  Ge^,  2.  Bwr. 
three  weeks  5.  C  25 1. — inUiam  Markhamy  being  fettled  in  Go^dncJ- 
before  the  end  ^^^^^  unmarried,  and  without  child  or  children,  was  hired 
wim'hi^rT'  by  >*«  JVyUrnt  of  Northbourne  to  ferve  him  from  M- 
ter's  permiflion,  chaelmoi  1731  for  a  year,  at  81.  ayear;  and  lived  with  and 
to  the  herring  ferved  his  laid  matter  in  Northbourne  t\\\  within  three 
fiOiery,  and  wecks  oi^ATtchaelmas-day  following ;  when  he  ailced  his 
St'll^w  to  relic'  mafter  to  give  him  leave  to  go  to  the  herring-fifhery ; 
during  his  ab-  ^"^  his  mafter  confented  that  he  fhould  go,  if  he  could 
fence, and  docs  get  a  man  to  do  his  work  to  his  (the  mafter^s)  liking, 
not  return  until  fVilHam  Markham  accordingly  procured  one  German  to 
three  weeks  j^  j^jg  vvork,  and  agreed  to  give  him  5s.  a  week  for  the 
thrywr.^^This  ^*"^^»  ^^  paid  him  the  faid  lum  ;  and  brought  the  faid 
mhS(nc€  \%  no  German  to  his  faid  mafter,  and  his  mafter  approved  of  him ; 
diflblutionof  and  German  did  JVyhornc%  work  in  the  faid  parifh  of 
thecontraa.  tiorthbowrne  to  the  end  of  the  year.  Markham  went  to 
Stra.  It 32.  fca,  and  returned  at  the  end  of  the  herring-fifhery  ;  which 
was  about  three  Weeks  after  Michaelmas :  apd  What  he 
earned  at  the  faid  filhery  was  for  his  own  benefit.  Whert 
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hp  went  to  fca,  his  mafter  paid  him,  on  his  requcft.  3I.  Rtx  v, 
part  of  his  wages ;  but  paid  him  no  more  at  that  time,  ^°^**'"^*^*''^ 
bccaufe  the  faid  Markham  faid  he  had  then  qo  occafion 
for  more  money;  and  when  he  returned,  his  faid  mafter 
paid  him  5I.  the  rclidue  of  the  wages  left  in  his  hands. 
A  nd  then  Markham  made  a  new  agreement  to  ferve  the 
faid  fVyhotne\  and  fervcd  him  about  tlirce  quarters  of  a 
year  more,  under  the  fccond  contraft  And  it  is  ftated, 
that  fViUiam  Markham  gained  no  other  fettlemcnt  in 
Northbourne  favc  as  aforelaid  ;  nor  hath  iince  gained  any 
fettlement  in  any  other  parifh. — Lee,  Chief  Jtiftice. 
tiere  is  a  hiring  for  a  year  ftated :  the  queftion  is.  Whe- 
ther there  is  a  fervice  for  a  year,  too?  Now  I  cannot 
diftinguifh  this  cafe  from  tha^of  Beccles  (a)  \  in  which 
cafe,  the  abfcncc  with  the  mailer's  confent  was  holden  (•)  Ante,  pagt 
not  to  vitiate  or  diffblve  the  contraft.  So  in  the  cafe  of  4ifi#  P**  3*3- 
IJlipy  it  is  plain  the  Court  did  not  hold  it  to  a  fcrupulous 
jxaftnefs,  when  there  was  a  hiring  for  a  year  ;  though 
here  were,  in  that  cafe,  many  inftances  of  abfence :  t(vo 
were  ficknefs :  and  the  laft  was,  by  a  liberal  conftruftion, 
looked  upon  as  a  juft  caufe  of  gomgaway ;  and  therefore 
not  a  diffolution  of  the  contraft.  In  the  prefent  cafe, 
no  diffolution  of  the  contra£t  is  ftated  :  and  the  maimer 
paid  him  his  wages  for  the  whole  year.  Here  was  leaye 
given  by  the  malter,  three  weeks  before  Afichaeimasy  to  be 
abfent  during  the  herring-filhcry :  and  in  the  meantime, 
he  provided  one  to  do  his  bufinefs,  and  received  his  wholo 
year's  wages.  1  am  of  opinion  that  both  orders  muft  be 
quaflied. — The  three  other  Judges  concurred  in  the  fame 
opinion,  for  the  fame  reafons.  —  And  Mr.  Justice  ' 
Wright  and  Mr.  Justice  Dennison  thought  this 
even  a  ftrongcr  cafe  than  that  oi Bcccks, — ^Mr.  Justice 
Foster  added,  that  as  the  mafter  had  the  beneht  of  the 
contraft  during  the  whole  year,  fo  ought  the  fervant  to 
have  it  alfo.— ^Per  Curiam,  unanimoufly,  Rule  ma4o 
abfolutc  to  quafh  both  orders. 

442.  Rex  V,  Hanhuryy  Trinity  Term^  26.  &  27.  Geo.^Ti.  Arerviat, 
Burr,  S,  C.  322.-r^Thc  pauper  was  hired  for  a  year,  from  though  not 
Michaelmas  to  Michaelmas:   he  came  three  days  after  the  ^™?"^  *'" 
former  Michaelmas,  and  ftayed  one  day  after  the  lattpr ;  ^^rf^*^ 
and  was  abfent,  at  different  times,  near  a  fortnight,  for  interrapced  by 
which  abfence  6s.  6d.  were  abated  in  his  wages.     This  an  Abfence  of  a 
fervice  was  in  Tardebig^,     From  thence  he  went  to  Han-  fortnishtwk^- 
hury\  where  he  was  hired  for  a  year,  and  ferved  ^hrce  ^^^^"^'^  • 
quarters  ;  and  then  married  to  a  woman  with  child.     Of  fufficicmfrrvlce^ 

if  the  mader  confirms  the  contract  by  permitting  a  continuation  of  the  ferricc  00  bi\% 
r^urn,         S,  C,  Saycr  too.         Burr.  S.  Or  i  x8.  326.         CaW.  301. 

K  k  5  this. 
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this,  his  luaftcr  complained  to  a  juftice  of  peace.  The 
juftice  thought  the  matter  complained  of  to  be  a  fuf- 
ficient  caufc  for  the  pauper's  being  difchargcd  ;  and  al- 
lowed of  his  difcharge  ;  but  made  no  order  in  writing 
touching  the  matter.  The  mafter  thereupon  difchargcd 
him,  acainft  the  pauper's  confent. — Lord  Chief  Jus- 
tice Lee  and  the  three  other  Judges  thought 
the  firft  point  (about  the  fcttlement  in  Tardcbigg)  Uxf^ 
ficiently  anfwered  by  the  cafes  cited  by  Mr.  Ingram  (a). 
In  the  cafe  of  Rex  v.  Inhabitants  ef  IJlip^  there  were  a 
great  many  abfcuces  ;  and  one  of  them  was  tliree  days 
before  the  end  of  the  term,  contrary  to  the  will,  ^nd 
after  the  refufal  of  the  mafter ;  and  the  fervant  did  not 
return  afterwards ;  and  an  allowance  was  made  in  th& 
wages  for  the  time  he  was^bfent :  and  yet  it  was  holdeu 
to  be  a  good  fettlcment.  Therefore  this  cafe  is  in 
point,  as  to  every  thing  but  the  difference  of  the  three 
days  being  at  the  beginning ;  which  does  not  make  any 
real  difference  at  all :  for  fervice  has  not  been  taken 
ftriftly,  though  hiring  has.  The  three  days  abfence  of 
the  fervant  at  the  beginning  of  his  fervice  was  purged 
by  the  mafter's  receiving  him. — The  original  order  was 
quaflied,  and  the  order  of  feflions  affirmed,  the  Court 
holding  that  he  was  improperly  difchargcd  froqi  the 
fervice. 

Thc-bftncf  of  443.  Hawking  v.  Eajihrooke^  Hilary  7erm^  27.  Geo.  %i 
a  fci vart  on  a  ^/jj^ — Defendant  agreed  by  articles  to  pay  the  plaintiff 
cured  by  thV'  ^  ^^^  of  moncjr,  if  his  fonwho  v!2S  his  fervant  abfenttd 
mafia's  taking  himfclf  from  his  maftcr's  fervice  within  five  years  with- 
him again;  hut  cut  Icave.  Aflion  of  dtbt  was  brought  for  this  penalty. 
\t\Khcbydeti  Dcf'judant  plcadcd  *'  no  departure.*'      It  came  out  in 

u'w^ihi^"flvc*  ^^'^•^"^^'  ^^^^^  ^^^c  defendant's  fon  did  lie  out  at  nights» 
and  abfcnt  himfelf  from  his  mafter's  fervice,  but  that  bis 
mafter  always  received  him  again.  The  queftion  waS| 
Whether  iuch  acceptance  did  not  difpenfe  with  the  for- 
feiture?—'And  on  a  cafe  made  it  was  determined  by  tlie 
Court,  that  when  the  contraft  was  once  broken,  and  the 
iiim  once  forfeited,  the  plaintiff  had  an  intereft  vefted  in 
him,  which  could  not  be  difchargcd  but  by  releafe  or 
fatisfaftion  of  it;  and  if  it  was  a  good  cxcufe,  defendant 
ought  to  have  pleaded  it. 

▲  fervsnt,  i^.  Rex  V,  Caver fiuali^  Eafcr  Tcrm^  31.  Geo.  2.   Burr. 

v»ic»un  three  J.  Q,  461. — Samuel  hi ajfiv.^toyu  the  pauper,  was  hired  for 
end  of^he  year,  *  ^^^^^  ^"^  ^^XMQ^  a  year,  m  Caver/wall.      He  afterwards 

upon  a  difputc  with  his  ;Ti«ftcr,  receives  hi?  wages,  auJ  is  f'ifchargcd  with  mutuai 
•oi^fentj  this  is  aril  nr.;  will-  i.  cf  tlie  contradi,  which  cannot  be  re(loredl  by  hU  being  again 
rtceivfd  by  the  M.fjtr\  wi/t  before  the  year  expiu'd.     See  S.C.ante. 
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^as  hired  for  a  year  to  Edward  Brajpngton  of  Trmtham^      R«x  »• 
at  five  pounds  wages  ;    and  ferved  hnn  till  withiA  three  CAvitswAtt. 
weeks  of  tlie  end  of  the  year ;    when,  on  fome  xlifputes 
arifing  betwixt  him  and  his  mailer,  he  was,  with  his 
own  confciU,  difcharged  from  his  fervice;   and  received 
all  his  wages,  except  what  was  dedudted  for  the  three 
weeks.     As  foon  as  he  left  this  his  fervice,  he  went  to 
London-,    and  was  abfent  about  a  fortnight.     Upon  his 
return,  at   Mrs.  BraJfmgtorC%  requeft  (his  maftcr  being 
th^n  from  home),  he  went  again  into  tlicir  fervice ;  and 
within  a  week  after  the  expiration  of  the  firft  year,  his 
faid  niafter  hired  hini  again  for  another  year;    and  he 
I'erved  him,  in  Treniham^  for  about  fix  months  of  that 
fecond  year,  and  then  left  him*    The  feffions  being  of 
opinion,  that  as  the  pauper  had  abfolutely  Quitted  {lis 
fervice  before  the  firft  year  was  expired,  the  iubfequent 
fervice,  under  the  fecond  hiring,  though  with  the  fame 
mafter,  could  not  be  taken  in  aid,  fo  as  to  make  up  a 
year's  fervice,  and  give  a  fettlcment,  within  the  meanmg 
and  intention  of  the  ftatute  of  8.  &  9,  Will.  3.  confirmed 
tiic  order  of  removal  from  Trentham  to  CaverfwalL     It 
was  contended,  upon  the  authority  of  Rex  v.  Goodnef- 
tone  (tf),  that  this  ahfence  was  no  difcontinuance  of  tlic  fcr-  (a)  Amr, 
vice.*— Lord  Mansfield.      When  the  mafter  rives  pv  S^©*  pi* 
leave,  as  in  the  fiflicry  cafe,  it  is  a  continuance  ot  thc^*' 
fame  fervice  :    fo  where  there  has  been  both  a  hiring  for 
a  year,  and  a  fervice  for  a  year  (though  the  original 
hiring  was  for  lefs  than  a  year),  and  the  fervice  conti* 
nues,    it  has  not  been  reouired  that  the  hiring  fbr  the 
whole  year  Ihould  be  ftrickly  reckoned  from  the  firft 
moment  of  the  fervice :  but  it  (hall  be  confidered  as  fof- 
ficient,  that  there  were  both  a  hiring  for  a  year,  and  a 
fervice  for  a  year*     In  the  cafe  of  Fifehead{b)^  the  fervice  {h)  Ante,  pagt 
was,  in  my  appreheiifion  (and  fo  Lord  Chief  Justice  4»3»  P^-  59«» 
Lee  and  the  reft  of  tlie  Court  aifo  took  it),  a  continued 
fervice.     But  here  was  a  chafm  of  a  fortnight  or  three 
weeks.     And  the  firft  contraft  was  abfolutcTy  diftblved  ; 
and  fo  continued  for  a  fortnight  or  tliree  weeks.  There- 
fore this  laft  fervice  cannot  be  connected  with  the  for-N 
mer  part  of  the  year.    For  if  a  chafm  of  a  fortnight  or 
three  weeks  be  not  a  difcontinuance  of  the  fervice,  it  will 
be  hard  to  fay  what  is.    Therefore  I  hold  that  here  was  no 
fettlement  gained  in  Trentham^ — Mr.  Justice  Denni- 
SON.     The  true  reafon  of  the  liberal  conftruftions  of 
ferviccs  for  a  year  has  been  becaufe  the  fame  fervice  con- 
tinued :    whereas  this  cafe  is  the  very  reverfe  ;   it  being 
cxprefsly  ftated,  that  he  was  difcharged.      So  that  wc 
cannot  nelp  taking  it  to  be  totally  diifolvcd.    Indeed,  in 
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R»i  V,  the  cafe  of  Aynhoe  [a)^  and  in  that  of  Brightiucll  z\  IFef.- 
CAvftkiwAit.  l^pfulfig  n,)^  the  Covnt  (though  indeed  they  were  upon  a 
(a)  Ante,  iMiKtCoullr'uft  ion  lathcr  lliaincd,  too),  determined  them  upon 
4»o,  \tU  ||.;,  ^hc  foot  of  the  fcrvicc  continuing :  whereas  this  fcrvice 
(*)  AniMngi  >va?<  toiallv  at  an  cnJ.  1  hei^forc  he  concurred. — Mr. 
4'7irl»|t7»  JiTsTicB  YosTER.  Thc  cafc  of /''j/>Atf/7i/ confirms  the 
principle  that  the  Court  now  go  upon.  There  they  did 
not  confiilcr  fo  fmall  an  interruption  as  cue  hour  or 
thereabouts,  as  an  entire  difTolution  of  the  contiad. 
But  here  It  is  a  total  dilTolution,  and  the  two  fcrrke^ 
cannot  be  conneftcd.  Therefore  he  conc\irrcd;  and 
upon  the  fame  principle,  that  it  ought  to  be  a  continued 
uninterrupted  ler\*ice.— -Mr.  Iustice  Wilmot  con- 
CurrtJ*  I  he  cafes  of  hiring  for  Icfs  than  a  whole  ycr-^ 
atid  fcrvicc  (under  fuch  hiring)  for  part  of  a  year/  aad 
then  a  fecond  hiring  for  a  whole  year,  and  fcrvicc  tbi 
part  of  it«  is  indecJ  within  the  words  of  th^  ad,  wher: 
the  whole  fcr\*icc  together  amounts  to  one  whole 
But  here  is  both  a  diifcluticn  of  the  contraft, 
an  end  of  the  fcrvicc  j  both,  within  the  fir£ 
whereas  m  the  cafes  citfd,  the  fcrvicc  condnoed.  "Tb: 
cafe  of  /j."*.V;rj;  W5S  only^  as  Lord  Chief  Justice  Le 
ctpreficdit*  a  hcfitation  of  the  boy  for  an  bcur.  Tier:- 
fofc  it  :s  plain  that  it  Lord  Ch: ef  Tcstice  Lee  V%- 
ContvicnNi  it  as  a  d:flo!u:ion  of  the  contract,  ai>i  si:  -ai 
of  the  fexvice*  he  wouM  hare  held  the  fett5er>n:i  t^  5t 
K^d.     Artd  it  i$  nr^xjch  the  bcft  wav  to  derrrrriz-t  zi 


n^.on  *cn:?*     Vor  :?  o::ct  w^  c^-*  ^ipcr.  r^:^^r_.;s  re  isg- 
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445.   Rcxv.  Nether  Heyfordy  Eajier  Tetnty  32.  Geo.  2.  Afcrvam,fivt 
J^urr.    S.   a    479  .—  Cafe  Hates,    That   the   pauper,  ^^J*^^^^^ 
yobn  Garej   was  born  in   Farthing  one  in    the   county  y^j^^gogj^j^lj 
of  Northampton:    that  before  Michaelmas  1754  he  was  his    miftrefs's 


year's  fcrvice  the  faid  John  Gare  performed  at  the  faid  year'i  wag«s 
Dirt'houfe :  that  it  did  not  then  appear  whether  the  faid  after  the  >eu 
Dirt-houfe  was  in  the  parifli  of  Stdw  Nine  Churches  or  ^P*'^**>  ^ 
Nether  tieyford  in  the  county  aforcfaid  (a)  :  that  he  the  ^uJ^^'^^"" 
faid  Garey  before  Michaelmas   1756,  was  hired  for  Qnc  amoom  of  the 
year  to  widow  Bii/s  of  Farthing/lone  aforefaid,  and  con-  money  he  had 
Ijnued  in  her  fervice  until  five  weeks  before  Michaelmas  «*^"«*  <Juriiif 
1757;    when,  with  his  miftrefs's  leave,  he  parted  with  ThV^blT** 
her,  and  went  to  work  with  one  Litchfield  a  farmer,  ^^abfiMt'^^ 
Kijlingbury  in  the  county  aforefaid,  and  flayed  with  him  /rav#,  it  no 
the  faid  five  weeks  at  Kijlingbury :    that  after  Michaelmas  dMbiuiioo  ol 
1757,  the  faid  Gare  went  to  hjs  faid  miftrefs  BUfsfov  his  **««>"»*^ 
year's  wages  ;  the  whole  whereof  (he  laid  down  to  him, 
and  he  thereout  voluntarily  dedu ft ed  ten  (hillings  for  his 
five  weeks  abfence,  being  the  fame  fum  he  had  earnqd 


(a)  This  cafe  came  originally  be-  other  fide  Infided,  that  the  paupet^t 

fore  the  juAices  at  the  fefiions  for  contrad  with  the  widow  Blift  wa^ 

Northampton  in  the  Epiphany  ftffion  totally  and  abfolutely  diflblved  bf 

31.  Geo,  2.;   but  the  fa£l  refpe^ing  his  parting  frum   her    fervice   fiva 

the  local    fituation    of   Dirt-bonfif  weeks  within  the  year,  and  he  cited 

which  it  was  agreed  was  the  place  of  the  preceding  cafe  of  Hex  v.  Caveif- 

the  pauperis  laft  fervice  for  a  year  wall,  and  the  cafe  of  Sheen  v,  God-* 

under  a  regular  hiring  for  a  year,  was  aiming,  ante,  page  497.  pi.  437.   in 

flated  with  fo  much  uncertainty,  that  order  to  prove  (hat  mutual  comftui does 

the  Court  of  I^ins*^  Bench  fent  the  not  prevent  the  contrad  from  beii>g 

cafe   back  agiin  to  the  feilions  to  diflulved  by  a  departure  from  the 

fettle  that  (i£k  particularly ;   and  the  fervice  before  the  full  and  complete 

juilices  afterwards  returned  the  pre-  expiration  of  the  year}    but  M«. 

fent  cafe  ;    in  which  they  found  that  Calokcott,  exclufive  of  the  cafe 

I>fr/.i>9i//£  was  in  the  pan(h  of  JV^ii&tfr  of  Rex  v.  Goodneftone,  afterwanU 

HeyfcrJ,  as  appears  in  the  fequel*  mentioned  the  cafe^  of  Rex  9,  Bee* 

On   thefe  fa£is   Mr.  Caloecott  cles.  Burr,  S.  C.  130.  Strange  1207. 

contended,  that  the  pauper  had  gain-  where  it  was  determined  that  abftn^ 

fd  a  fettlement  with  the  widow  BHfs  by  citfeut  in  the  middle  of  the  year, 

at  Fartbifigjioae  ;  and  he  cited  Rex  will  not  diflblve  the  contra^,    Tb« 

^.  Iflip,  ante,  page  495,  pi.  43 5,  Court,  however,  took  time  to  Con- 

and    St.  Ptter*s    in    Sandwich   v.  fidcr  of  the  ca(e,  and  then  delivere4 

Coodneflone,   ante,  page  500,   pi,  the  opinion  as  above  ftatcd, 
^i.    But  Su  R.  Llotp  00  the 


and 
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Rxs'iif.       and  received  for  his  five  weeks  at  Kijlifighi&y  :    that  the 
VkinfiR     original  contraft,  nor  any  nc\v  one,  with  his  miftrel's 
Btyroiip.    jj^-^   ^^^^  dilTolved  or  msde    favc  as    aforcfaid  :     tha^ 
if  "his  f^id  iniftiefs  had,  during  the  faid  five  weeks,  re- 
quired l.i.n  to  return  to  her,  Ijc  Ihould  have  lb  done: 
and  that  thti  faid  Din-houje  lies  and  is  in  the  parilh 
of  Nether  Hey  ford  aforcfaid,  and  not  in  any  other  parilh 
or   place.  —  Lord   Mansfield    now    deiivercd   the 
rcfolution  of  the  Court.     The  qucftion   turns  fingly 
upon  this :    Whether  hjs  abfcncc  for  five  wcck3  was  a 
diflblution  of  the  contraft  ?     If  he  had  his  piiftrefs's 
leave,  it  was  not ;   if  he  had  it  not,  it  was.     And  we  ajc 
ail  of  opinion,  that  it  was  only  an  abfcncc  with  leave. 
For  it  appears  that  both  parties  confidercd  the  contraft 
between  them  as  fubft/iing^  and  not  eiijfolved.      He  paid 
her  the  whole  that  he  had  earned  in  the  five  wedks  that 
lie  was  abfent ;    that  is,  he  voluntarily  dedufted  it  from 
the  Wrgcs  flic  laid  down  to  him  ;  confidering  himfelf  as 
her  fcrvant  during  that  time :  for  othcrwife  the  dedudion 
would  not  liave  been  a  dcduftion  of  tlie  particular  fum 
earned  by  him,  but  a  deduftion  in  proportion  of  his 
whole  year's  wages  to  the  time  of  his  abfence.     And  he 
looked  upon  himfelf  as  liable  to  be  called  back  within  the 
five  weeks.    Therefore  it  was  only  a  leave  to  be  abfent 
/or  the  whole  time,  or  for  part  of  the  time,  as  (he  fhould 
call  him  back  fooner  or  later.      And  as  flie  did  not  call 
him  back  fooner,  it  was  a  leave  for  the  whole  five  weeks. 
It  is  ftated,  that  the  man  was  willing  to  have  returned 
within  the  five  weeks,  and  would  have  fo  doiye,  if  his 
millrefs  had  required  him  to  do  it.     And  the  fum  do- 
ducted  was  not  proportioned  to  the  time  of  his  abfence; 
which  would  have  been  the  mcafurc  of  dcduftion,  if  the 
contraft  had  been  confidered  by  tlicm  as  totally  diflblvc\I, 
and  at  an  end,  when  he  went  away  from  her.     But  the 
paying  her  the  exaft  fum  that  he  had  earned,  fhcws,  that 
thcfc  live  weeks  fcrvice  was  treated  by  them  as  a  part  of 
the  fervice  done  to  her.     And  it  is  ftated,  that  the  origi- 
nal    contraft     was    not    diflblved    favc    as    aforcfaid. 
Therefore,  upon  the  whole  circumftances  fpecially  ftarecK 
we  arc  all  of  opinion,  that  the  contraft  was  not  Jif* 
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446.    Hex  V,    Chriftchurchy  Eajler  Term^  33.  Geo,  2.  A  fcrv»nt, 
Burr.  S.  C.  494- — ^Cafe  ftates,  That,  on  the  24th  of  A-  Seventeen  days 
guji  1757,  the  pauper  EUzabcth  Maxey  was  hired  into  the  ^^^^jjl^s^*), ^' 
fervice  of  Robert  Gilman  of  Chrijlchurch^  for  a  year  ;  and  ^v^\orn' 
continued  in  fuch  fervice  there  from  that  day  till  the  her  martcr'* 
7th  of  Auguft    then   next  following;    when  fhe  was  houfc  on  ac- 
frightened  into  fits,  and  thereby  rendered  incapable  off?""'  °^  ^^ 
doing  any  fervice:    that  her  mailer  being  taken  very  1^^^^^ V"^'^ 
ill,  and  being  difturbed  by  the  faid  Elizabeth  Maxey^ s  ctlvts  her 
fits,  her  miftrefs  defired  tlie  fiftcr  of  tlie  faid  Elizabeth  whole  vra^iet^ 
Maxey  to  go  with  the  faid  Elizabeth  Maxey  to  one  Mr.  **"'  ^^^  "<>* 
Lcmonier's  in  the  parilh  of  St.  Matthew  Betknai  Green'^^^^^^^^ 
(where  the  faid  Elizabeth  Maxey\  faid  fiftcr  then  lived  as  yx^  ye^^.    Thig 
a  fervant);   and  to  reaueft  Mrs.  Lemmier  to  receive  her  abfeoce  is  no 
into  their  houfe,  that  me  might  be  there  under  the  care  <*iffoi«t»on  ^   . 
of  her  fitter :  but  if  tlic  faid  Mr.  Lemonier  refufed  to  ad-  '^'cco'^ttaft; 
mit  her,  Ihc  was  then  to  bring  the  faid  Elizabeth  Maxey 
back  to  her  faid  matter's  houfe  again :  that  Mr.  Lemonier 
accordingly  received  her,  and  (he  refided  there  about  five 
days,  and  then  fhe  was  taken  into  the  hofpital :  that  the 
day  after  the  faid  Elizabeth  Maxey  had  been  received  into 
Mr.  Lemonier^  houfe^  (he  returned  to  her  laid  matter's 
houfe  to  fetch  away  her  clotlics  ;    and  her  miftrefs  gave 
her  two  (hillings  ;    which,  with  what  (he?  had  before 
received,  made  up  the  full  year's  wages :  that  no  words 
of  difcharge  patted  between  the  faid  pauper  and  her  mif" 
trefs  ;  but  the  faid  Elizabeth  Maxey  looked  upon  berfelf 
as  then  difcharged  from  her  faid  fervice;   but  believed, 
that  had  (he  recovered  her  health,  her  mafter  would  have 
received  her  again  into  his  fervice  :   that  ttie  continued 
under  the  fame  indifpofition  till  after  the  year  from  the 
faid  time  of  hiring  was  expired,  and  never  returned  again 
into  her  faid  matter's  fervice:  and  that  on  the  17th  of 
uiugujl  1758,  her  mafter  hired  another  fervant  in  her 
place. — Lord  Mansfield.     This  cafe  is  an  additional 
proof,  amongft  many  others,  upon  how  inconvenient  a 
toot  the  law  of  fettlements  ftands.     This  muft  appear  a 
very  clear  cafe  to  any  perfon  of  common  plain  fenfe  and 
undcrftanding.     It  is  certainly  a  fair  bona  fide  fervice  for 
a  year,  without  any  fraud  on  cither  fide,  either  of  the 
matter  or  of  the  fervant.     If  a  matter  gives  his  fervant 
leave  to  go  upon  any  other  fervice,  or  to  be  abfent  for  a 
fhort  time,  and  pays  him  his  whole  wages,  this  is  a  fair 
bona  fide  fervice.     If  the  fervant  is  taken  ill  by  the  vifi- 
tationofGod,  it  is  a  condition  incident  to  humanity, 
and  is  implied  in  all  contrafts.     Therefore  the  matter  is 
bound  to  provide  for  and  take  care  of  the  fervant  fo  taken 

ill 
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Kr^v.  ill  in  his  fcrvice  (a)  ;  and  cannot  dcduft  wages  in  prQ* 
^''*!"V*  portion  to  the  continuance  of  the  fervant's  fickncft. 
Here,  the  maftcr  rcqncftcd  Mrs.  Lcmomer  to  take  in  li\s 
fervant;  the  mailer  him  felt*  being,  at  llic  fapic  time,  lick 
Qt  hoir.c.  Then  flie  was  nftei  wards  fent  to  the  hofpital 
by  lier  mailer's  confcnt ;  and  the  maftcr  and  xniftrcfs 
paid  her  her  whole  wages,  and  were  fatisfied  with  what 
was  done.  Can  any  one  doubt  of  this  being  a  fervicc, 
hcfia  fidf^  for  a  year  ?  Being  fent  to  an  hofpital  by  a 
kind  mailer  ought  not  to  hurt  the  fettlemcnt  or  a  fcrrant 
Tifited  by  fickncfs.  And  1  fee  no  difference  between  fuch 
an  accident  of  ficknefs  happening  in  the  middle,  or  hap- 
pening at  the  end  of  the  year:  it  is  equally  the  aft  of 
God^  and  without  any  fault  of  tlie  fervant. — Mr.  Jus- 
tice Dennison  faid,  he  thought  this  the  wcakeft 
ground  of  objedlion  to  a  fettlemcnt  that  he  had  ever  ihct 
with.  He  concurred  with  his  Lordlhip,  that  the  illncft 
of  the  fervant  happening  at  one  part  of  the  year  or  at 
another  (being  always  the  aft  ot  GodJ  could  make  no 
fort  of  differciycc.  And  he  was  extremely  clear  that  this 
aft  of  God  ought  not  to  prevent  the  fervant  from  gain- 
ing a  fettlemcnt.  And  if,  bv  the  confcnt  of  the  mafter, 
Ihe  be  fent  to  an  hofpital,  mall  that  alter  the  cafe,  and 
make  it  different  from  lier  being  kept  at  home  in  the 
mailer's  own  houfe  ?  Surely  not.  Slie  certainly  docs 
•'  contmue  and  abide  in  the  Mcrvice'*  of  her  mafter. 
For  "  continuing  and  abiding  in  the  fervice*'  means 
"  not  defcrting  it."  And  ihe  can  not  be  confidered  as 
having  deferred  her  fervicc. — Mr.  Justice  Foster  con- 
curred  w^itli  his  Lordfhip  and  Mr.  Justice  Denmsok. 
lie  faid,  that  the  relation  between  the  mafter  and  fervant 
certainly  continues  :  it  is  not  put  an  end  to  by  this  vifi-t 
tation  of  God.  And  he  obferved,  that  the  fending  her 
out  of  the  mafter's  houfe  to  Mr.  Lemower^Sj  and  after- 
wards to  the  hofpital,  was  for  the  cafe  of  the  mafter,  and 
for  his  own  convenience. — Mr.  Justice  Wilmot  faid, 
it  was  the  clcareft  cafe  that  could  be.  The  diftinftior^ 
between  the  fervant's  abfence  in  the  middle  and  at  the 
end  of  the  year,  turns  upon  the  abfence  in  the  middle  of 
the  year  being  purged  by  the  mafter's  receiving  the  fer- 
vant again  ;  which  is  not  the  cafe  of  an  abfence  at  the 
end  of  liis  year  wlien  he  docs  not  return.      But  with 

(-?)  In  the  caCeof  Ncwby  v,  Wilr-  moncv  paid  on  account  of  chiriirpU 

ihir^,  R. -5.  Geo.  3.  B.  U.  tbeCcurt  ca}   affKUnce,  Arc.     for   bis    ^c«*i^ 

held,  th.u  an  overfeei  c.innot  main-  fervant, 
Klin  au  afiion  agjinf^  t^^i  m  »fter,  for 
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ttgiri  to  the  afl.  of  God,   illncfs  ;    it  is  juft  the  fame     ^^^ ^'^ 

thine,  whether  that  happens  at  the  beginning,  middle,  or      ^"Ill-V 

end  of  ui6  year :    the  time  makes  no  diftcrence  in  the 

reafon  of  the  thing.     And,  in  the  prcfent  cafe,  the  fcr- 

vant's  being  at  Mr.  Lemonicr^Sy  or  in  thfc  hofpital,  is  }uft 

the  fame  thing  as  her  being  kept  in  the  mailer's  houfe, 

under  his  own  roof*     I  do  not  agree  to  the  pofitioni 

**  that  the  ferrant  has  no  benefit  by  gaining  a  ftttJement 

**  in  a  parilh."     It  Is  not  indifferent  to  a  fcrrant  (very 

often)  in  what  parifh  he  gains  a  fettlcmeilt:    it  is,  in 

many  cafes,  an  advantage,  ill  fa£l';  and  has  always  bcen^ 

and  ought  to  be  looked  upon  as  fuch.      It  is  a  reward  fof 

tlieir  labour  and  fcrvice ;     and  in  that  light  it  is  but 

rcafonable  to  confider  it.— Mr.  Justice  FosTERagrced 

with  Mr.  Justice  Wilmot  in  this.      Is  it  indifferent 

to  a  foreigner,  who  has  no  fettlement  of  his  own  ?     It  is 

Certainly  a  benefit  to  fuch  a  pcrfon  ;    for  he  obtains  a  ,    - 

fettlement  by  the  hiring  and  lervice,  inftead  of  being  (as  M^aington 

he  was  before)   without  any  fettlement  at  all. -*-Y^er.  port,  page  Jio., 

Cur.  unanimoufly,  Order  of  feflions  confirmed,  OrdcV  p'« 44S. 

of  two  juftices  quafhcd. 

jJ47.  Rex  V,  Framt  Selivoo'^y  Trinity  Terffty  b.  Geo,  ^.  A  fcrvantwirfi* 
Sun.  S.  C,  56;. — Cafe  ftates,   That  Richard/  Stent  the *«>««" *^«y« <>^ 
kulband   of    Betty  was    hired     for    a  year  by  f^i^iiam'^^^^^^Xit 
Prangley  at  King's  tVtJlmy  at  the  wages  of  5I. ;  and  undei*  f/rTiw  with  u!* 
tliis  contraft  he  ferved   the  faid    William  Prangkj    in  maflci-'g  con- 
Ktng  s  IP'ef.^n  till  withii>  ten  davs  of  the  end  of  the  year  ;  f«nf  f«^  tiv^ 
when  the  faid  Richard  Stent  declaring  to  his  mafter  that  P^^pofcof  1. 
he  wifhed  not  to  be  fettled  in  Kinfs  fVe/lin,  alked  his  ;,^;^"^  ^J^.x 
leave  to  go  and  vifit  his  relations ;  to  which  the  mafter  panfti.    ThU 
confented.     After  the  year  was  expired,  the  faid  Richard  is  no  diflToiut.v.a 
Stent  returned  to  his  faid  mafter,  and  then  hired  himfelf  °f  thecon:r-a 
as  a  day-labourer;    and  as  fuch  he  continued  with  him  ^^w.  xjj. 
for  about  three  months.      Some   time   after  the   faid 
Jiichard  Stent's  return,  he  and  Prangley  made  up  their  ac- 
counts ;  allowing  for  the  days  he  had  been  abfent  the 
Preceding  year  out  of  his  daily  wages. — The  Court 
eld  the  faid  Richard  Stent's  fettlement  (upon  the  ftate  of 
this  cafe)   to  be  in  King's  Wejlon  ;    looking  upon    the 
leave  and  confcnt  of  the  mafter  as  fraudulent,  and  a  mere 
evafion  of  the  fettlement  (tf) .     And  therefore  now  the  (^)  Seeifi. 
order  of  two  juftices  was  qualhcd,  and  order  of  feflions  "f^'  **'''|'?"' 

pajc  a<?j,  pi.  190.  and  ante,  page  3^'3i  P*'  347- 
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A  fervant  hav-  448.  Rcx  V.  Maddingtoft^  Hilary  Term^  1 1 .  Geo.  3.  BwY, 
fn?  received  a  5.  Q.  675. — Rolfivt  Carter,  the  pauper,  being  before  fettled 
of  his^l^ft^  at  Maddington,  was  hired,  three  weeks  before  Michael^ 
hcTi'cs  left  hii  *"^^»  ^^  Rjchat'd  Chandler  of  fVilsford  and  Lake^  Xo 
fervicc  about  fcrvc  him  as  a  carter,  for  a  year,  from  Afichaelmas 
three  weeks  be.  then  next.  About  three  days  after  Afichaelmas,  he 
fore  the  end  of  entered  on  his  fervice  with  Chandler,  and  continued  in  tlie 
rut  wrfnTfler*f  ^^'"^  **^'  about  tliree  weeks  before  the  next  Michaelmas ; 
knowledge,  and  when 9  having  been  kicked  by  one  of  his  mafter's  horfes, 
went  to  his  he  went  home  to  his  friends  at  Shrewtonf  about  five  miles 
friend*  CO  cure  djftant,  without  his  mafter's  knowledge  or  afking  his 
h.«  leg^  and  did  j^^y^^  ^^  ^^^^  j^jg  j^g.    ^j^j  continued  thcrc  during  the 

\vithin  the  year,  remainder  of  the  year,  and  never  returned  to  his  mailer, 

but  on  rccciv-   cxcept  for  his  wages,  fome  ihort  time  after  Michaelmas ; 

lug  his  wages,   when  he  was  paid  the  whole,  except  fix  (hillings,  which 

^r^'fof  Ws'l!b*^"  *^  "rafter  deduded  on  account  of  the  faid  abfence ; 

Uncc!    **  '   which  the  pauper  confented  to.  —  Lord  Mansfield 

This'dcparture  was  gohe. — The  other  three  Judges  were  of  opinion, 

is  no  diflblution  that  the  fervant  gained  a  fettlement  by  the  fervice  here 

•i  the  contraa.  ftated  :  and  they  thought  it  to  be  within  the  reafon  of 

the  determination  of  the  I/lip  cafe.    Here,  the  caufe  of 

his  going  home  to  his  friends  clearly  and  fully  appears  to 

have  been  to  cure  his  leg,  which  had  been  hurt  in  bis 

mailer's  fervice,  and  by  a  kick  from  his  mafter's  horfe. 

This  was  a  reafonable  caufe  of  abfence:  it  did  not  dif- 

folve  the  contraft,  nor  hinder  his  gaining  a  fettlement. 

The  abatement  of  part  of  his  wages  was  unreafonable : 

the  matter  ought  not  to  have  dedufted  any  thing  upon 

this  acconnt.     It  was  not  like  running  away  or  defertion 

ct"  \ih  fervice.     It  is  fufficiently  Hated,  that  his  going  was 

grounded  upon  a  reafonable  caufe,  to  get  cured  of  his  hurt. 

It  is  not  indeed  precifely  flated,  that  it  was  abfolutely  ne- 

cclfary  for  him  to  go  home  to  his  friends  for  this  pur- 

poic,  or  to  continue  with  thcfn  fo  long  as  he  did.     But 

the  juiiiccs  had  the  whole  evidence  before  them  ;  and  if 

it  had  been  otherwife,  they  would  probably  have  ftated 

it.     Here  was  no  fraud.     We  Ihould  lean  in  favour  of 

lettlcnients.     Upon  the  whole,  it  feems  to  be  a  fufBcient 

excufe,  and  v/ithin  the  principle  of  the  l/lip  cafe. — Orde» 

of  fcffions  qualhed.     Original  order  affirmed. 

Cn  a  hiring  449.  R^r  v.  Bray,  Trinity  Term,  1 1.  Geo.  3.  Burr.  S.  C. 

fiom  Michatl-  682.— The  cafe  ftates,  That  on  Thurfday  before  MichacU 
mai  ^l^hl^f'  nws-day  1 767,  the  pPtUper  yc/:n  Hunt  agreed  with  John  Lee, 
vknt  fajs  hc**^'  ^^  ^^^^  ^^^^^  parifli  of  Bray,  farmer,  as  a  carter,  to  go  into 

cannot  ccme  till  the  dny  after  Mlcbatlmai-  day^  anH  the  mafter  fnys  he  wlll/f.///  for  himfclf,  this 
is  a  p.  riT.  (Tion  of  alfer.ce^  and  if  lie  coniinucs  Ms  fervice  till  ihe  day  btfore  the  en^in^ 
AttcbuJmf^i-iaj,  aod  \\m\  quits  by  k*»ve  irom  ]»»  mnftcr,  ii  i»  u  gccd  fti  vice  of  ihe  year. 
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his  fervice  on  the  Momfay  follo^'mgj  until  Mkhaelmat       Rcxv^ 
1768,  for  fix  guineas  :  that  at  the  time  of  the  agreement,       B«4t% 
Jtihn  Lee  defined  him  to  go  into  bis  fervice  before  Monday : 
that  ^ohn  Hunt  faid,  It  would  not  fait  him,  as  he  was 
then  in  fervice:  and  that  'J9hn  Lcc  replied,  If  he  would 
come  into  his  fervice  on  xhtidAA  Monday  mornings  he  would 
fliift  till  that  time  :  that  he  went  into  his  fervice  on  the 
Monday  accordingly :  that  Mtcbaelmas-day  was  the  Saiur^ 
day  next  after  the  Thurfday  on  which  he  made  the  agree- 
ment;  that  at  the  time  of  the  agreement,  the  pauper  wai 
in  the  fervice  of  John  Lewis  of  South  Stock,  under  a  con- 
traft  which  expired  on  M'lchaelmas-day   1767;    which 
fervice  he  left  on  the  night  of  the  Michaelmas -day  1767  c 
that  he  continued  in  the  fervice  oi  John  Lee  till  the  dajr 
before  Michaelmas-day  1768;    when   John  Hunt  defired 
leave  of  tlie  faid  John  Le€  his  matter  to  go  to  fee  his  re- 
lations, before  he  went  to  another  fervice :  that  his  maf- 
ter  dedufted  one  (hilling  from  his  wages  for  that  dav» 
and  paid  him  the  rcfiduc :   that  he  then  went  away,  and 
returned  no  more  into  the  fervice  of  the  faid  John  Lee: 
that  the  faid  John  Lee^  o\\  the  pauper's  going  away,  told 
him,  that  if  he  quitted  the  fervice  before  Michaelmas-day^ 
there  might  be  a  difpute  about  his  fetilement ;  and  de- 
fired  him  to  come  back. — Lord  Mansfield.     There 
muft  be  a  hiring  for  a  year.     But  here  the  jufticcs  have 
not  dated  the  fadt  of  any  hiring  at  all;  they,  have  only 
ftated  evidence.     The  Court  cannot  draw  conclufions 
from  the  evidence.     If  he  was  to  draw  the  concluiion 
from  this  evidence,  he  faid  he  (houid  clearly  think  it  a 
hiring  for  a  year,  with  a  difpenfation  of  the  firft  day. 
Why,  elfe,  fnonld  the  mafter  defire  him  to  go  into  his 
fervice  before  f.londay  ?   or  fay,  that  he  would  (hift  till 
that  time  ?  It  appears,  that  the  mailer  uiidcrftood  it  to  be 
a  hiring  for  a  year.     And  this  appears  likewii'e  from  hi> 
defiring  the  pauper  to  come  back,  left   his   fctticrx)cnt 
fiiould  be  difputcd,  if  he  quitted  tlic  fervice  before  Mi^ 
chaelmai'day ,     Neither  had  his  Lordlhip  any  doubt  about 
the  leave  for  the  laft  day.    'J  lie  pauper  thought  he  had 
his  mailer's  leave.     He  allowed  a  ihilling  for  it  ;    v/hich 
is  more  than  one  day's  wages. — Mr.  Justick  Astom 
had  no  doubt  but  that  it  was  meant  to  be  a  hirinor  for  a 
year  :    and  fo  it  appears,  from  all  that  the  mailer  f:iid. 
But  he  concurred  with  Lord  Man«^field  in  thinking 
the  cafe  imperfectly  and  defeftivcly  Hated.     He  thought 
it  did  not  clearly  Hate  the  time  from  wh.ence  the  feivice 
was  to  commence  ;  and  was  of  opinion,  that  it  ought  to 
go  back  to  the  feflions,  for  them  to  (late  the  faft  as  to  the 
hiring.     It  was  accordingly  fcnt  back  to  the  fcflions  to 

b^ 
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R«xv»  be  rc-ilatcd,  and  the  only  difference  between  the  abcv6 
B«AT.  ^^^^  of  the  cafe  and  the  rc-ftatcd  cafe  was  an  addition  in 
the  latter,  "  that  the  pkuper  was  hired  for  a  jear.^^^ 
Lord  Mansfield.  1  had  no  doubt,  before,  but  chat  it 
was  a  hiring  for  a  year;  and  I  wonder  anybody  fhould 
doubt  it,  upon  the  fafts  then  ftated.  But  the  firft  order 
of  feflions  wanted  form  :  for  the  feiHons  had  only  ftated 
the  evidence,  without  drawing  the  conclufioii.  Both 
mailer  and  fen^ant  were  clear,  that  at  the  end  of  the  year 
there  was  only  an  abfence  of  one  day^  and  at  tlie  begin- 
ning of  the  year,  the  pauper  had  his  mafter's  leave  for 
being  abfent  the  firft  day*  Both  roafter  and  fervant 
*  meant  it  as  a  fettlenicnt. — The  rule  was  difcharged. 

A  fervant fcnrcs  450.  Rt^  *v.  Rofs^  Trinity  Term^  !!•  Geo^  3.  Burti  S.ff; 
his  mailer  for  hi^,— Thomas  Chejf,  the  pauper,  was  born  in  Rofs ;  and* 
on  bc^n^*"^^-?  '^'"5  unmarried,  hired  himfelf  for  a  year  to  Edmund MUu 
Itiiwifs,  he  ^'^d  Icrvcd  him,  in  Langarrcn^  only  three  days.  A  diffe- 
goes  avi-ay  for  a  rence  arifing  between  them  about  the  buiinefs  the  pauper 
foriniihi;  and,  ^vas  employed  in,  Miles  (the  mafterj  bid  the  pauper  go 
*"*  f^*^  Te"rd^*  about  his  bufincfs.  On  which  the  pauper  imtnediately 
wTihoirany  ^^^  awav,  and  quitted  his  fervice  ;  and  hired  himfelf  to 
new  agreement,  John  ff  hiiby  for  a  year,  at  55s.  a  year  wages,  and  ferved 
and  ferves  for  fVhitby  for  fix  months  in  h^'bitchurch.  Miles  then  infift* 
fcvcn  months  ^j  q^i  lVhiiby\  not  keeping  the  pauper  in  his  fcrvicc; 
Sit^^nll month  f^f^^^h  P^'^  ^^^  pauper  his  wages  to  tliat  time:  and  the 
brin^in  com-  pauper  quitted  that  iervicc,  and  went  one  or  two  voyages 
ponfaVion  of  his  up  the  river  //^r,  as  a  labourer  to  a  barge- mafter,  for  a 


-.♦  ,K-  ^^...r^.'>  new  aufrccnuMU  or  anv  mention  or  wacrcs. 

in  Irh'tby  s  lervice  in  IrkiUhurch  icvcn  r»on'as,  bemg  a 
month  over  the  end  of  the  year  for  which  he  was  hired^ 
in  order  to  make  out  his  loft  time  ;  and  then  received  his 
wages,  his  maftcr  dcdufting  7s.  6d.  for  the  breaking  of  a 
plongli.-^LoRD  Mansfilld  pronounced  this  cafe  to  bci 
jn  his  opinion,  a  very  clear  one.  Here  is  an  abfolute  difr 
folution  of  the  contract,  by  both  mafter  and  fervant,  at 
the  end  of  fix  months  :  whereas  the  ftatute  requires  a 
ccniiniiriixc  in  the  fame  fervice  for  a  whole  year.  The 
new  fervice  cannot  be  connected  with  the  old  hiring.— 
Mr.  Justjce  Aston  concurred  with  his  Lordfhip,  that 
this  was  a:i  nhfolutc  diirolwtion  of  the  contraft  ;  and  that 
the  new  iervicc  cannot  be  connefted  with  the  old  hiring. 
In  this  cafe,  the  mafter  and  tlie  fervant  had  nothing  mor« 
to  do  v/ith  each  other,  after  tlic  latter  had  quitted  the 
fervice  of  rlie  former.  It  is  not  like  tlic  cafes  of  fniall 
ablencts  and  Ijitle  cxcuvfions,  which  have  been  overlooked 

and 


-tnd  not  objeftcd  to  by  the  niaftcr.    Thofc  cafes  proceed      J^««  ^^ 
upon  the  principle  of  the  contraft's  being  continued  and       ^^^"^ 
not  diflblved;  whereas  in  the  prefent  cafe  ft  was  totallf 
diffolved.      The  cafe  of  i?f*  v.  Caver/wail  (a)  is  vcryf*)  'Ante,  pagt 
ftrong  to  this  purport.— The  Court  difchargcd  the  417.  50**  W» 
rule. — Both  orders  affirmed.  393«  444*4 

451.  Rex  V.  Potter  Heigham^  Trimty  Term^  li.  Gto.  3.  a  fervant  the 
Burr.  S.  C.  690. — The  cafe  ftates,  That  Charles  IVhenn  d*y  berore  the 
the  pauper,  after  having  grained  a  fettlement  in  the  parifli  3^^^*">*'"*«v 
of  Potter  Hiigham  by  hiring    ai^d  fervicc  few  a  yc^^  ^**^d£h^" 
was  hired  for  a  year  from  Michaelrnas  1764  to  ^tchaeinuts^^^^^^^!^ 
1765,  by  Samuel  Thaxter  of  South  fVal/ham  in  the  faid  have  a  day  wlili 
county :  that  fuch  laft-mentioned  fervicc  he  the  faid  pau-  his  friendt  be- 
per  entered  upon,  and  continued  therein  until  the  i^j^o^^""^^ 
before  the  end  of  the  jear ;    when  he  dcfircd  his  matter  ^^^Jlwd 
to  difcliarge  him,  tellmg  him,  as  he  had  let  himfclf  for  lurcd  himftlf. 
the  next  year  to  a  perfon  in  a  diflant  place,  and  was  re-  To  this  the 
moving  further  from  his  friends,  he  (the  pauper)  wifhed  maft«rconfents, 
to  go  and  fee  them  and  pafs  that  day  with  them ;  and  re-  f "^•f*'^*"?'^'^ 
quefted  to  have  that  time  to  himfelf,  to  fpcnd  with  them ;  ^\g\^  aTab- 
and  to  which  the  matter  confented;  and  he  was  accor-fencewithiear«^ 
dingly  difcharged  ;    and  then  received  the  whole  of  his  and  no  diilbiu« 
wages  fave  lixpence,  which  he  allowed  to  his  matter  for  *^^*^***  ^* 
that  day.     Afterwards,  the  faid  Charles  Whenn  was  hired  ^ 
for  a  year  to  Mrs.  Nuthall  of  Catjler  in  the  faid  county, 
from  Michaelmas  1765  to  Michaelmas  1766,  at  the  wages 
of  fix  guineas ;  and  entered  upon  his  fervice  at  Michaclm^ 
X765,  and  continued  there  until  a  few  days  before  X^ii/y- 
^£7y  following :  that  he  had  then  received  one  guinea  in 
part  of  his  wages  ;  when,  without  his  mittrefs's  leave,  he 
abfented  himfelf  from  her  fervice  for  about  three  weeks, 
and  then  returned  and  offered  to  fervc  out  the  year  with 
his  faidmiftrefs  :  but  Mr.  Nt4thally  who  afted  as  agent 
for  Mrs.  Nuthall^  as  alfo  Mrs.  Nuthall  herfelf,  refufed  to 
take  the  faid  Charles  JVhenn  again,  unlefs  he  would  make 
a  new  agreement,  and  a  new  hiring,    ^nd  accordingly 
it  was  agreed  between  them,  that  he  fhould  ferve  from 
that  time  to  the  Michaelmas  following ;    and  fhould  re- 
ceive three  guineas  and  an  half  for  that  fervice.     He 
accordingly  ferved  her  till  Michaelmasy  and  received  fuch 
wages  of  three  guineas  and  an  half.      It  was  likiewife 
proved,  that  the  faid  Charles  fVhenn  was  hired  for  a  year 
from  Michaelmas  1766  to  Michaelmas  1767,  by  Mr.  Sitcevi 
of  Hardley  in  the  faid  countjr  of  Norfolk  :  that  he  accor- 
dingly entered  upon  and  continued  in  fuch  latt-mentioned 
fervice  until  within  three  days  of  the  end  of  the  year ; . 
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Rfx  t/,       when  the  pauper,  being  unwilling  to  gain  a  fettlemen! 

Potter  j^  ^j^g  f^\^  parilh  of  Hardley^  becaufc  there  was  a  houfe 
H.iciiAM.  of  i„duftry  in  the  hundred  m  which  HardUy  is  fituatc, 
and  which  with  the  hundred  adjoining  were  incorporated 
for  the  better  maintenance  of  the  poor  in  thefe  two  hun- 
dreds, he  the  faid  pauper  requefted  his  mafter,  the  faid 
'iAV'  ShrcevCy  to  difcharge  him  the  faid  Charles  pyhenn, 
which  he  accordingly  did,  and  they  parted  by  coufcnt, 
the  paujper  abating  one  (hilHng  of  his  wages  for  the  three 
days. — Aston,  Willes,  and  Ashhurst,  JuJUces^  held 
it  not  to  be  a  difTolution  of  the  contraft ;  but  an  abfence 
by  leave  of  the  mailer. 

Afootfiian»        '  452.  Rex  zk  Kkhmondy  Eafter  Term^   13,  Geo,  3.  Burr, 

'  two  months       S.  C\  740. — IVtlitam  Springall^  being  a  fingle  man,  was 

before  his  year   i^j,.^j  j^y  ^^^  y^^  to  Alexander  Crawford^  Efq;   of  Rich- 

Trolw'fcJt^r  wo«^,  on  the  thirtieth  of  O^Jober  1769  ;    and  on  tlic  4ili 

in  the  family     oi  September  i^jo  married  a  fellow-fervant.     The  wife 

who  had  given  had  given  a  month's  warning,  in  ^i/j-i^/ preceding,  to 

vamingtoquit,  Quit  the  fervice  ;  and  was  to  quit  it  in  September  in  con- 

b"hcr*maftwr'!o  ^^"^"^6  of  fuch  warning ;  but  was  deiired  by  her  maf- 

iUy  liuTfutiire  ^^^  ^^  ^^7  ^»J'  ^^^^  fcvcntccnth  of  Oilobery  which  flic  did; 

day,  preceding  and  then  the  mailer  faid  to  Sprhigall  (the  hufband),  that 

the  expiration    he  fuppofed,  as  his  wife  was  going  away,  he  (the  hmfband) 

""^^^  ''oif  *"**'*  would  like  to  do  fo  too.     The  hufband  replied,  he  would 

i*hich  day  (he    ^^^^  ^^  better,  if  it  was  agreeable  to  his  mafter.     His  maf- 

quiitcd  her  fer-  ter  faid,  he  had  no  objeftion,  as  he  had  another  footmifi 

vice,  and  the     coming;  and  would  pay  him  his  whole  year's  wages: 

footman,  at  his  ^yhich  he  accordinglv  did,  on  the  faid  feventeenth,  in  full 

Sf  wcntTway'  to  the  thirtieth.     On  which  faid  feventccnUi  of  OiUbir, 

with  ijer,  which  both  the  hufband  and  wife  left  the  fervice  ;  and  the  new 

was  13  days      footman  cauic  in  the  hufband*s  place,  on  the  faid  fevcn- 

heforc iiis  time:  t^^en til  of  Q^ohcr  at  night,  under  the  above-mentioned 

diflbl^t^o  "of    circumftances. — Lord  Mansfield.     There  is  no  ne- 

thc  contraft.     celfitv  oi  an  aflual  fervice  upon  every  day  of  the  year. 

The  mafter  can  always  difpenfc  with  it :  he  can  give  leave 

of  abfence.     Nay,  if  the  fcrvant  is  abfent  without  leave, 

in  the  middle  part  of  his  year,  fuch  abfence  may  bepurged, 

as  it  has  been  termed,  by  the  mafter  receiving  him  again: 

that  is,  the  fubfcquent  confent  of  the  mafter  ratifies  the 

aft  done,  and  is  given  with  a  retrofpcft.     I  am  clearly  of 

opinion,  that  the  fervant  has  .in  the  prefent  cafe  fuffi- 

cicntly  fcrved  his  whole  year.     The  mafter  voluntarily 

gave  him  leave  of  abfence  for  the  laft  thirteen  day»;  and 

of  his  own  accord  paid  him  the  whole  year's  wages.     I 

think,   the  Juftices  have  determined  rightly  upon  both 

tlie  orders*— Mr.  Justice  Aston  concurred  in  the  fame 

opinioni 
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opinion,  for  the  famfe  reafons.     And  he  added,  that  there      R«x  «'• 

is  no  difference  betiVeeri  the  end  arid  the  middle  of  a  year;   Ric"**©*^- 

where  ihe  mafter  only  gives  leave  of  abfence,  which  is  not 

ilipulated  for  in  the  original  c6ntra£f .     Indeed,  where  thci 

ablence  is  ftipulated  for  in  the  original  contraft,  and 

imade  part  of  th^lorigirial  cohtracl,  as  an  exception  out 

of  the  fervice,  the  cafe  is  then  of  a  different  kind  :    as  in 

the  cafe  of  Rex  v:  the  Inhabitants  of  Hatfield  [a) ^  where  a  (a)  Antc^  pfg^ 

hiring  for  one  year,  to  wit,  froni  Michaelmas  to  Michael-  45^*  P**  409- 

masy  with  liberty  to  let  hiinfelf  for  the  harveft-month 

to  any  other  perfon,  was  determined  not  to  be  a  hiring 

for  a  year.     A  part  of  the  year  was  thei'e  excepted  out  of 

the  original  contraft :  it  was  therefore  only  a  hiring  for 

the  other  eleven  months.     If  the  fervant  goes  away  iii 

the  middle  of  the  ye^r,  and  returns  again,  arid  the  mafter 

receives  him  again,  the  matter's  taking  him  again  purges 

(as  it  is  called)  the  ab fence,  though  the  fervant  had  not 

his  previous  leave  for  it ;  and  ihews  the  matter's  confeiit 

to  it,  though  given  fubfequently.     Here,  the  whole  year's 

•wages  were  voluntarily  paid  by  the  mafter  quite  up  to  the 

end  of  the  year  ;  which  confirms  the  mafter's  acquiefcencc 

ftnd  approbation. — Mr.  Justice  Ashhurst  concurred 

in  opmion  with  Lord  Mansfield  and  Mr.  Justice 

Aston  ;    and  particularly  repeated,  that   the   mafter's 

offering  and  paying  the  whole    year's  wages,    in  tho 

manner  ftated  upon  the  order  of  feflions,  was  a  proof  o£ 

his  confent* 

453.  Rex  V.  Brampton^  Hilary  Term^  17.  Geo,  3.  Cald.  1 1.  The  fcrvice  as 
'^^  Hannah  JfYtght  the  pauper,  being  legally  fettled  at  well  at  the  hi- ' 
Brampton,  hired  hcrfclf  to  one  Mr.  Longjdon  of  Eyam  for  J*"8  muft  be 
a  year,  and  fcrved  under  that  hiring  till  within  ^^"^^^^^jJl^ll^^ 
weeks  of  the  end  of  the  year  ;  when  her  mafter  difcover-  maid- fervant  be 
ing  her  to  be  with  child,  turned  her  away,  and  paid  her  turned  away 
her  year's  wages,  and  half-a-crown  over ;  whereupon  ftie  ^^^^^  weeks 
went  home  to  her  father's  at  AJhover^  from  whence  ^he^^^j|J[^  ^^  ^^^ 
was  removed  to  the  parifh  of  Brampton.     The  pauper,  j^,^^  ^,^jj[  ** 
on  her  examination    in  court,    faid,  fhe  was  willing  child,  fhe  gains 
to  have  ftaid  her  year  out,  if  flie  might ;    but  that  it  00  ftiticmcm 
was  not  material  to  her  whether  fhe  ftaid  or  went,  ^s  ^^^^^^^/^^^^ 
flic  had  received  her  whole  year's  wages  ;    and  that  fhe  \x^^t  wttei 
was  not  half  gone  with  child  when  (he  left  her  fervice ;  are  paid, 
and  hoped  fhe  could  have  done  the  work  of  her  place 
to  the  end  of  the  year. — Dunning.     The  q^ueftion  is, 
Was  this  contraft  difTolved  before  the  end  of  the  year  ? 
This  depends  upon  the  faft.  Whether  the  mafter  has 
a£tcd    cither  arbitrarily  or  fraudulently  ?    for  a  maf-. 
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Rtxv.      tcr,  upon  juft  and  rcafonable  caufc,  may  difcbarge  hii 
BftAifPTON.   lervaiit ;     and  there  can  be  no  doubt  but  that  a  cri- 
minal   conduft   like    the   prefent    amounts   to   a  rea- 
fonable  cauie.      Though   it  has   been  faid  in  Jiejt  v. 
(«)  Ante,  page  thf  Inhabitant   cf  Marlborough  {a)y   that  a  maid-fcrvant 
♦93»P*'433»     got  with  child  cannot  be   removed  from  her  fcrvicc, 
this    can    only   mean   removed   by  the  parifli-officers 
before  the  contraft  is  diflblvcd;    but  this  mifconduft 
is   a  good  reafon  for  the  mailer  to  diflblve   it;    and 
there  can  tlicn  be  no  objeftion  to  the  removal  by  the 
parifh-officcrs.-^BALGUY.     It  has  been  faid,  that  there 
ought  to  have  been  an  application  to  a  magiftrate  to  dif- 
charge  the  fervant :  but,  in  tlie  firft  place,  this  is  not  the 
cafe  of  a  fervant  in  hufbandry.  and  therefore  a  jullice  of 
peace  has  no  jurifdidion  to  difcharge  :  or,  if  he  had,  it 
was  in  this  cafe  unnecedary,  as  the  fervant  confented ; 
and  the  interpoiition  of  a  juftice  could  be  only  necefiary 
in  cafes  where  the  parties  were  not  agreed.     The  pay- 
ment of  the  whole  year's  wages  has  been  alfo  iniifted  upon; 
and  that  this  payment  could  not  have  been  made  on  any 
other  idea,  than  that  of  the  contract  continuing  to  the 
end  of  the  year  :  but  it  lias  again  and  again  been  deter- 
.  mined,  that  a  deduction  of  wages  does  not  prove  the  con- 
trad  diflblved  within  the  year;    and  if  fo,  the  full  pay- 
ment  of  them  cannot  prove  the  contra£t  continued:  to 
fh)  Ante,  page  tliis  the  cafe  of  Rex  v.  the  Inhabitants  of  Cajilechurcb  (b)f 
499,  pi.  440.     and  Kex  v.  the  Inhabitants  of  Godalming  (c)  cited  in  the 
(«)  Ante,  page  above  cafe,  are  fully  in  point.     As  to  the  faft  found,  that 
497»  p*»  437-    the  pauper  hoped  fhe  could  have  done  her  work,  it  is 
not  her  ability,  but  her  criminal  conduft,  that  liiuft  be 
the  tell ;  or  othci  wife  a  mafter  might  be  obliged  to  keep  a 
woman  in  his  houfc  for  many  months  under  thefe  cir- 
cumftances,  though  he  were  a  clergyman,  or  had  a  wife 
and   daughters.     The   cale  of  AVx  v.  the  Inhabitants  of 
(/)  Ante,  psgc  Richmond  (d)  is  not  applicable.      It  was  the  cafe  of  a 
514.  pi.  45a.    niarriagc ;  and  the  mailer  with  good  reafon  difpenfed  with 
a  fortnigiit's  fcrvice;    for  the  pauperis  wife  had  ftayed  ^ 
fortnight  beyond  her  year  at  the  inilancc  and  for  the  ac- 
commodation of  the  mafter. — Wallace  and  Willes, 
in  fupport  of  the  rule  to  quafti  the  orders  :    The  ftatute 
5.  Eii%.  c.  4.  extends  to  maid-fervants ;  and  tficreforc  at 
Icaft  the  intci-vcntion  of  a  magiftrate  is  ncccffary  :  with- 
out it,  tliecontraft  could  not  legally  be  diffolved  ;  nor  is 
there  any  authority  to  fupport  the  contrary  doftrine. 
But  a  magiftrate  could  not  in  this  cafe  interfere,  it  not 
being  the  cafe  of  a  fervant  in  hufbandry  ;    neither  is 
there  even  a  diSium  to  fupport  fuch  a  doftrine,  except 
tl)c  marginal  note  in  Finer^  cited  from  Shaw\  and  that  is 

but 
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but  z  loofc  obfervation  unfupportcd  by  any  authority,      R«x  «• 
Tliat  on  the  contrary  the  cafe  itfclf  in  f^tner  was  exprcls'*  BnAMfTOn. 
ly  in  point:  that  there  was  1I0  pretence forthe conilruc- 
tion  fuggeiled  on  the  other  fide,  that  the  Court  muft  mean, 
**  cannot  be  removed  till  after  the  contrad  is  difiblVcd  by  a 
difcharge;"  that  the  cafe  affords  nothing  on  which  fuch- 
a  conjeAure  can  be  founded,  but  on  the  contrary  faySy 
fhall  not  for  that  be  removed,  but  fhall  ferve  out  her  time  ; 
and  lince  flie  is  not  removeable.  Sec.  fo  as  to  leave  no 
folid  foundation  to  fupport  the  fenfe  contended  for.     It 
is  argued,  that  becaufc  a  deduction  of  wages  does  not  vary  , 
the  nature  of  the  contraft,  the  payment  of  them  cannot 
vary  it;  but  all  the  authorities  iay,  that  when  the  difraif- 
iion  of  a  fervant  is  accompaniea,  as  here,  with  the  pay- 
ment of  the  whole  wages,  it  fhall  be  coniidered  as  a  dif* 
penfation  of  the  remaining  fervicej  or,  in  other  words,  a 
conftruftive  continuance  of  it  to  the  end  of  the  year. 
They  denied  the  confent  of  the  pauper  to  diflblve  the 
contraft ;  and  infilled  that  the  half-crown  beyond  her 
wages  mufl  beconfidered  as  an  equivalent  for  her  board : 
^nd  that  the  only  objc£t  of  the  mafler  was  to  defeat  the 
lettlementof  the  fervant  inhisparifh. — WiLLEsalfo cited 
the  cafe  of  Rex  v.  the  Inhabitants  of  Hanbury  (a),  where  f^\  Ante,pftg6 
it  was  adjudged,  that  though  tlie  magiftrate  had  allowed  50i»pl.44i. 
the  difcharge  of  the  fervant  upon  the  complaint  of  the 
mailer,  yet  becaufe  this  was  an  a£t  of  jurifdiAion  in  the 
magiftrate,  which  ought  to  be  by  order,  and  it  was  flated 
that  no  order  was  made,  the  Court  held,  that  the  contraft 
was  not  diflblved.     And  from  hence,  and  from  the  cir- 
cumflance  of  its  being  faid  by  the  Court,  that  a  fervant 
cannot  be  thus  difcharged  agamll  his  own  confent,  he  in-' 
ferrcd,  that  a  mafler  has  not  any  fuch  autliority  by  law 
veiled  in  himfelf.     He  alfo  infifled,  that  an  unmarried 
woman  by  being  with  child  is  not  guilty  of  any  crime, 
or  even  mifdemeanour,  at  common  law:  that  all  mifde- 
meanours  are  indidable,  which  this  is  not :  that  though 
it  may  be  an  offence  cognizable  in  the  ecclefiaflical  courts, 
yet,  after  the  woman  is  brought-to-bed,  it  is  not  fo  in  the 
temporal  courts,  even  by  the  provifions  of  any  ftatute, 
unlefs  the  child  becomes  chargeable.    .That  the  pauper 
was  willing  to  ftay,  and  the  whole  wages  were  paid. — 
Lord  Mansfield.    Theftatuteof  8.  &9.  ff^i/l.T;  c.  30. 
is  an  explanatory  law,  and  mufl  not  be  carried Ix^yond 
the  words  by  conHruAion.     It  declares,  tliat  there  mufl 
be  a  hiring  for  a  year,  and  a  continuance  for  a  year  in 
that  fei*vice,  to  gain  a  fettlcmcnt.     With  refpeft  to  the 
hiring,  in  conformity  to  the  nature  and  objeft  of  the  afl, 
the  Court* has  been  critical  and  exa<St ;    but  fervice,  from 
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Rrac  V.  thp  nature  of  the  thing,  admits  often  of  qycflions  iipoi\ 
BiAMPTon.  the  circumftanjccs ;  a$,  whether  the  abfcncc  was  with  leave, 
from  ficknefs,  &c.  But  tliefe  queftionf  have  always  been 
brought  to  this  point.  Whether  the  contraft  was  put  an 
end  to  within  the  vear  ?  This  cannot  be  done  oy  the 
difmiilion  of  the  (ervant  without  goojd  and  fufficient 
(d)  Ante,  page  caufe.  In  Kex  v.  CaflUchurch  (/?),  there  was  a  difcon- 
499.  pi.  440.  tinuance  by  agreement,  and  the  contraft  therefore  deter- 
mined. In  fuch  cafe  the  payment  of  the  full  wages, 
which  mi^ht  be  mere  benevolence,  could  make  no  diflfe- 
rcnce.  I'hc  queftion  then  is,  Is  this  contraft  diilblved 
within  the  year  ?  The  anfwer  depends  upon  this  ;  Has 
the mafter done  right  or  wrong  in  difcharging  his  fervant 
for  this  caufe  ?  I  think  he  did  not  do  wrong.  The  mar- 
ginal note  cited  from  Finer^  whatever  degree  of  authority 
it  may  be  entitled  to,  is  well  warranted  in  principle.  If 
the  mafier  agrees  to  the  contraft's  going  on,  the  ovcrfcers,^ 
it  is  true,  fliall  not  take  her  away,  becaufe  flie  is  with 
child  ;  but  fhall  the  mafter  therefore  be  bound  to  keep 
her  in  his  houfe  ?  To  do  fo  would  be  contra  bonos  mores  \ 
and  in  a  family  where  there  are  young  perfons,  both 
fcandalous  and  dangerous.  Where  a  fervant's  abfence  is 
faid  to  be  purged  (which  is  an  improper  expreflion)  by 
jcceiving  him  again,  the  receiving  only  explains  and  (hews 
,  the  natuie  of  the  abfence;  the  confequence  of  it  indeed 
3S,  that  fuch  reception  muft  generally  be  confidered  as 
rjnounting  to  a  difpenfation,  and  thereby  fubjefts  the 
mafter  to  the  payment  of  the  whole  wages.  But  the  ef- 
fcft  of  a  politive  aft  of  the  mafler,  that  is,  the  difmiilion 
of  his  fervant  under  a  criminal  charge,  fliall  never  be  done 
away  by  an  implication  arifing  from  the  payment  of  his 
whole  wages. — Willes,  Jufticc.  This  cafe  diiFcrs  from 
that  oi  Acx  V,  the  hihabitants  of  Richmond  \  nor  is^t  like 
that  oi  Rex  v,  the  Inhabitants  of  Jfiify  where  the  caufe  of 
the  difchargc  of  the  fervant  by  the  mafter  was  not  reafo- 
nable.  Here,  if  the  mafter  had  daughters,  it  would  not 
be  fit  that  he  ftiould  keep  fuch  a  fervant ;  though  I  think 
lie  could  not  avail  himielf  of  the  authority  ot  a  magif- 
tratc  ;  the  jurifdiftion  of  the  juftices  being  confined  to 
cafes  in  huft)andry.— Ashhurst,  Jujijce^  of  the  fame 
opinion.^— Aston,  Jujiicey  was  abfent.-r-Ruledifcharged, 
^nd  both  orders  affirmed. 

,     -.^       4C4.  Rex  V*  St.   Bartholomew^  CornhUi,    Eajler  Term^ 
Where  the  Hif.    ©      7-  r>   u       o  t-u      •  tt  r  i      r\ 

pcnfatlonot       l^.    Ljco.   3.   Cald.  48.  —  The   paupcr  Lrfula   Ozi-en,   ^ 

a  week's  fervice  at  the  end  of  the  year  is  bona  fide,  though  a  new  fervice  is  entered  u|>on, 
A  fettlemenc^  is  gained  by  U.c  fivli  ftrvlce ;  for  b/  fuch  abfenct  the  fit  H  contra^  is  not  dlfTolved. 

finglc 
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{inglt  woman,   was   hired  by  the  year  to  Mr,  Lewis      ^**  "•      * 
I^ic'^nck  Hepmsf^n,  in   tlie  parilh  of   5/.    Bartholomew  ^'"'^J^^^- 
by   the  Exchange^  London^  on  the   nth  of  June   177 1-    Cqrnhili, 
In  the  month  of  yipril  following,  Mr.  He/buyjcn  went 
to  Manchcjler  and  purchafed  a  manufafture  there,  and 
upon  his  return  in  the  fame  month  he  told  all  his  fer- 
vaiits  tliat  he  was  going  to  refidc  at  Manchejler^  but  did 
not  mention  any  time  ;  and  that  they  might  look  out  for 
other  fervices  if  they  chofe,  or  they  might  ftay  with  him 
till  he-went  to  Manchcjler-.  that  the  pauper  Urfula  Owen 
did  not  look  out  for  any  other  fervice,  but  contmucd 
with  her  maftcr  till  the  4th  day  of  Jutu  follewing ;    om 
the  evening  of  which  day  her  mafter  paid  her  the  whole 
year's  wages,  and  gave  her  half  a  guinea  over,  and  the 
i'ame  evening  left  London  and  went  for  Manchejler :    that  * 

Air.  Hejhuyjen  did  not  know  in  the  morning  of  the  4tb 
of  Jt4ne  that  he  fliould  leave  London  in  tlie  evening,  or 
even  before  the  expiration  of  the  year's  feryice  ;  but  that 
his  going  was  quite  a  cafual  matter,  and  depended  upon, 
circumflances  which  he  could  not  at  that  time  forcfee: 
that  if  he  had  remained  in  London,  he  (hould  have  conti- 
nued the  pauper  in  his  fervice,  as  fhc  was  a  good  fervant ; 
and  that  the  pauper  went  into  a  new  fcrvice  two  days 
after  her  matter  left  London, — Howarth  infifted,  that 
the  matter,  having  left  h>s  place  of  abode  with  a  declared 
intention  never  to  return,  and  having  on  that  account 
difcharged  bis  fervants  before  the  end  of  the  year,  it 
mutt  be  taken  as  a  complete  diifolution  of  the  con* 
traS :  that  whether  the  whole,  or  a  rateable  proportion 
only,  of  the  wages  were  paid;  or  whether  months, 
or  a  week  only,  of  the  fervice  were  left  unperformed, 
was  totally  immaterial:  that  the  conduA  of  the  fer« 
vant  in  making  a  new  contraft,  and  entering  upon 
her  fervice  under  it  two  days  afterwards,  plainly  flicwed 
the  light  in  which  Ihc  undcrttood  it.  Though  at 
firft  it  might  be  confidered  only  as  a  difpenfation  of  the 
fervice  for  the  remainder  of  the  year,  yet  ftill  as  that 
difpenfation  was  in  favour  of  the  fervant,  fhe  might  waive 
it  and  diflblve  the  contraft:  that  fhe  mutt  be  taken  as 
having  done  fo  here ;  or  it  would  be  holden  that  the 
pauper  could  b^  gaining  two  fettlcments  at  the  fame  time 
under  different  contraftsj  which  would  be  abfurd.  He 
relied  ftrongly  on  the  cafes  of  Rex  v.  the  Inhabitants  of 
Cajilechurch  (fl),  and  Rex  v.  the  Inhabitants  of  Godalming  (l^)  e^)  Ante  mm 
cited  in  that  cafe :  in  both  which  cafes,  upon  a  fcparation  499.  pi.  ^^o, 
by  confent  about  a  week  before  tlie  expiration  of  the  r^.  ^ 
year,  and  tlie  whole  wages  paid,  the  Court  held,  thatfit^^^^ni,  ^j^f* 

L  1  4  was 
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Rix  «.       was  a  determination  of  the  fcrvicc.    He  alfo  dted  the 
St.  Bartho-  cafe  of  Rex  v.  the  Inhabitants  of  Cavcrfwall {a)^  and  did, 
CoVwB*  LL     ^^^^  ^^^  circumftance  in  the  prefent  cafe  of  the  new  ton- 
tradl  and  fei-vice  entered  into,  and  the  new  fettlement  for 
40  Ante,  page  ^^  fecond  year  being  in  the  aft' of  acquiring  during  the 
5o»>  P  •  444'    jj^pj-g  ^f  the'firft,  clearly  diftinguifhed  this  from  the  cafe 
{b)  Ante,  page  of  Rex  v.  the  Inhaiitanis  of  Richmond  fb) ;  and  that  to  hold 
i'4i  pl«  45»*    this  a  fettlement,  would  be  to  repeal  the  ftatute  of  8.  & 
9.  If^i/L  3.  c.  30.  by  which  fervants  muft  continue  and 
abide  in  their  fervice  during  a  whole  year- — Dunning 
and  Silvester,  infupportof  the  orders,  infiftcd,  that 
this  was  no  diflblution  of  tlie  contraft ;    that  in  the  cafe 
(0  Ante,  page  ^^  ^^^  V'  ^^^  Inhabitants  of  Chri/ichurcb  {cjj  where  there 
507,  pi.  446.    was  an  abfence  of  feventeen  days  on  account  of  illnefs  at 
the  end  of  the  vear,  and  the  fervant  looked  upon  hcrfelf 
as  difcharged,  tne  Court  held  that  continuing  and  abiding 
in  the  fervice  means  not  deferring  it;  and  diat  fuch  fer- 
vants have  their  fettlement  as  a  reward :  and  here  it  is 
fiated,  that  the  pauper  is  a  defcrving  fervant.    The  ob- 
jeft  of  the  ftatutc  8,  &  9.  JVill.  3.  was  to  prevent  fer- 
vants running  away ;  and  therefore  it  was  inapplicable 
to  this  pafe.    That  the  true  queftion  was,  Whether  this 
was  a  diifolution  of  the  contract*  or  a  difpenfation  of  the 
fervice  ?    That  if  the  mafler  had  altered  his  mind  am} 
returned  to  his  houfe,  the  fervant  would  have  continued 
with  him  ;  and  the  relation  of  mafter  and  fervant  could 
only  be  deftroyed  by  a  defertion.      Should  not  the  fer- 
vant have  the  reward  ihe  had  merited  ?  Should  her  mafter*s 
kindnefs  plage  her  in  a  worfe  fituation  than  ihe  would 
otherwifc  ne  in?  Should  the  remainder  of  her  fervice  be 
difpenfed  with,  and  fliould  fhe  not  make  the  fame  advan- 
tage of  the  time  given  her  as  any  other  fervant  who  had 
fulfilled  his  contract?    This  cafe  therefore  could  not  be 
diftinguifhed  from   Rex  v.  the  Inhabitants  of  Richmond: 
that  in  that  cafe  all  the  authorities  cited  on  tne  other  fide 
had  been  iniifted  upon,  and  over-ruled:  and  they  agreed, 
that  if  it  was  with  leave,  the  time  of  abfence  was  imma- 
terial 5    and  to  this  point  was  cited  the  cafe  ^f  Rex  v.  the 
(i)  Ante,  page   Inhabitants  of  Nether  Hey  ford  (d)-^LoRD  Mans  FIELD. 
^05.  pi.  445.     The  only  queflioa  is,  Whether  the  fervant  continued 
bo7ia  fide  in  her  fcrvicc  during  the  whole  year  ?    To  be 
furc,  there  is  a  diflinftion  between  exceptions  from  the 
contraft  and  difpcnfations  of  the  fervice;  but  if  the  cafe 
be  of  the  latter  del'cription  and  bona  fidsy  it  can  make  no 
difference  when  the  fervant  is  engaged,  or  where;    or 
whether  the  fervice  be  in  the  fame  or  another  occupa- 
tion.  Why  then  docs  Ihc  quit  the  fervice  i  At  the  delirc 

and 
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an<l  for  the  convenience  of  her  mailer,  who  gave  her  half      ^^^  v. 
2  {guinea  beyond  her  wages,  as  an  equivalent,  no  doubt,  ^t.Baitmo. 
for  her  board.     It  was  accidental,  and  a  favour  to  tlie  cotwHxit 
mafter.     The  cafe  of  Rfx  vi  the  Inhabitants  of  Richmond 
is  full  as  ilrong  as  this ;   for  there  a  new  fervant  came 
fhto  the  very  place  which  the  pauper  had  vacated  upon  a' 
difpenfation  of  his  fervice.     Fraud  vitiates  every  thing; 
but  the  juftice  as  well  as  reafon  of  the  thing  are  here 
with  thie  iettlement.    Suppofc  (he had  come  from  a  diftant 
country,  and  had  no  other  fettlement,  (hall  (he  lofc  her 
only  one,  which  (he  deferves  fo  well?— Willes,  Ash- 
HUR^T,  and  BuLLER,  JujUces^  concurring.    Rule  difr 
charged,  and  orders  affirmed. 

455.   Re:c  V  Welford^  Trifuty  Term^  18.  Geo.  3.  Cald.  57.  ^f  a  Wred  f#r. 
—The  pauper  John  Dyer,   being  legally  fettled  in  the  *^"^^  ***^^"f ?*^ 
parifh  of  IVelfordy  did,  about  two  years  fince,  hire  hitn-^J^^w  befom 
fclf  for  a  year  as  a  fervant  to  John  Trujlove  of  the  Hamlet  the  expir^traii 
of  Samborne^  in  the  county  of  ff^arwicky  and  continued  of  Uie  year,  oit 
to  live  with  his  faid  mafter  at  Sambome  aforefaid,  till***?^^^*^* 
within  three  weeks  of  tjie  expiration  of  the  year ;   when  ^a  1,^^****' 
the  mafter,  on  account  of  a  fuppofed  criminal  intimacv  child,  he  win 
between  the  pauper  and  a  iervant-girl  then  big  witli  thereby  \n(c  \^ 
child,  who  had  lived  with  the  mafter,  but  was  difcharged  fctUcmcnt. 
from  his  fervice,  iniifted  upon  his  Quitting  the  fervice^ 
^nd  difcharged  him  a^rcordingly.      The  pauper   being 
aflced.  Whether,  if  bis  mafter  would  have  let  him,  he 
would  have  ftaid  ?   he  replied,  that  he  would  :   that  the 
fnafter  offered  the  pauper  all  his  wages  except  four  (hil- 
lings, which  the  mafter  infifted  upon  detaining,  as  a  fatis-^ 
fa£tion  for  the  lofs  of  the  pauper's  fervifce  for  the  faid 
three  weeks  ;  but  which  the  pauper  refufed  to  allow : 
that  the  pauper,  after  he  was  turned  out  of  his  fervice» 
went  to  a  juftice  of  peace  in  order  to  recover  his  full 
wages ;  bu^  the  juftice  telling  Inm  he  could  not  recover 
tlic  whole,  and  the  pauper  having  no  money  to  fubfift 
upon,  accepted  the  money  the  mafter  had  ofiered  him, 
Abating  the  four  (hillings  tor  the  three  weeks :   and  that 
no  order  in  writing  >vas  ever  made  by  any  juftice  or 
juftices  for  difcb^rging  the  faid  pauper  from  his  faid 
mafter's  fervice. — Bearcroft  andCALDEcoTT  (hewed 
caufe  in  fupport  of  thefe  orders  ;   and  infifted,  that  the 
fervice  in  this  cafe  was  not  completed  either  in  point  of 
law  or  in  faft  :   th^t  the  principle  of  the  cafe  of"  Rex  v. 
Inhabitants  of  Brampton  (a)  was  upon  the  law  in  point ; ,  .  .       ^- 
for  that  the  offence  was  equally  contra  bonos  mores  in  the  ci-,pi,  IctT^ 
wfe  of  a  man,  as  in  tliat  of  a  woman :    that  however 

reluftantly, 
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Rix  9.  rcluftantly,  or  for  whatever  reafons,  the  pauper  had,  in 
4Wn.ro.R9..'  point  of  faft>  confentcd  to  the  diflbiution  of  the  con- 
trad  ;  and  that  this  confent  being  only  to  an  z.&y  the 
icffcft  of  which,  if  rcfufcd,  the  law  has  given  to  the  maf- 
tcr  by  compulfion  and  againft  the  pauper's  will,  the 
Court  would  not  hold  fuch  an  a^  void ;  becaufe  the 
pauper,  though  willing  to  do  fo,  had  not  the  means  of 
controverting  it :  that  the  faft  of  criminality  was  fully 
proved  below,  and  was  meant  by  the  court  there  to  havo 
Dcen  fo  ftated. — Dunning,  in  fupport  of  the  rule,  to 
quafh  thefe  orders  iniifted,  that  tlie  fad  of  the  pauper*$ 
criminal  conduft  was  only  h^potheticaily  and  not  fully 
ilated  :  that  an  imaginary  crnne  could  be  no  good  caule 
of  his  difcharge ;  and  that  the  Court  would  not  fufFer  a 
man^s  right  to  be  concluded  upon  by  a  confent  which 
arofc  folely  from  the  mifery  of  his  iituation. — ^Loan 
Mansfield.  Had  the  fad  of  criminality  been  pofi- 
tively  flated,  to  be  fure  it  would  have  fallen  within  the 
principle  of  Rex  v.  Inhabitants  of  Brampton  ;  but  as  the 
intention  of  finding  this  fad  is  reprefented  to  have  becQ 
dilFercnt  from  the  finding,  and  as  there  might  have 
been  a  more  complete  confent,  the  cafe  mud  go  down  to 
be  reflated. — The  cafe  was.  rc-ftatcd  at  the  following 
feflions ;  the  fad  of  the  pauper's  criminality  was  pofi- 
^vely  found  ;  and  the  feifions,  at  the  inllance  of  the 
appellants,  added  the  fad,  that  this  was  the  cafe  of  a 
fervant  ia  hufbandry :  this  was  done  with  a  view  of 
taking  it,  in  this  refped,  out  of  the  cafe  of  Rex  v, 
Brampton.  But  the  cafe  was  abandpned  :  it  never  came 
again  into  Wejlminjier  HalL 

Hal^nrtntbe  456.  Rex  V,  Wejlmeon^  Mich,  Term^  22.  Geo.  3.  Cfl/i. 
ukttirmocuf.  129. — ^Cafe  llates.  That  on  the  loth  day  of  O^ober  ia 
^^^^^  hi'  ^^^'"y  y^^'"  (except  when  the  fame  falls  on  a  Sunday)^ 
detainer  wc-  ^  ^^'^  ^^^  hiring  of  fervants  is  holden  at  Chichejier  in  the 
▼erjs  him  from  couutv  of  Suffix^  and  when  the  fame  falls  on  a  Sunday^ 
coctinuing his  then  fuch  fair  is  holden  on  the  next  day:  that  in  tlic  , 
lcnikc.it>emaf.  ygaj-  jyyg,    the    loth   day  of  Oilobcr  happened    on  a 

^""himbc-  ^^'^''^^.y »    ^'^^  ^^^^^  ^"  ^^  ^^y  following  (oeing  tlie  day 

fore  the  ^d  of  of  holding  fuch  fair)  the  pauper  Robert  Whiie^  being 

cheyrsir ;  and  legally  fettled  in  the  parilh  of  liortley^  in  the  cqunty  of 

fuch  d;f:har?e  Scutfximptcny  and  being  fingle  and  unmarried,  was  hired 

is  •  diff.iution  ^    tf^j^^  aii^i,^    of  the  parifli  of  rapton,  in  the  county  o( 

ofthec»mrac^.    r>    /r        r  ^      r  \  •  ^.       r 

and  im|>fdes      Su/px,  farmer,  to  ferve  him  as  a  carter  for  one  year,  at 

Wa  gaining  a     the  wages  of  eight  guineas  :  that  the  faid  pauper  entered 

feUiODcnu        into  the  fer.vice  of  the  faid  John  Glbbs  on  the  fame  dav, 

and  continupd  therein  in   the  parilh  of  Tapton^   untij 

Friday  xXm;,  6th  day  of  O^lobcr  178c:    that  on  the  faid 
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PruJay  the  faid  pauper  was  taken  into  cuftody  by  virtue  Rixv. 
of  a  warrant  iflued  againft  him  by  a  jufticc  of  the  peace  WtfTMcoif, 
for  the  county  o(  Su//ix,  on  the  voluntary  examination 
before  him  ot  Rebecca  Heberden^  a  iingle  woman,  chargr- 
ing  the  faid  pauper  with  having  gotten  her  with  child ; 
which  was  born  a  baftard,  about  fix  months  before  the 
faid  6th  day  of  Offober;  and  of  which  faid  baftard  child 
the  faid  Robert  White  was  the  father :  that  the  faid  pauper 
was  carried  by  the  officer  who  took  him  into  cuftody,  to 
an  inn  at  Chichefter^  attended  by  the  parifh-officers  of 
Wejlmeon  ;  and  from  thence  carried  to  Wejlmeon  ;  and 
there  by  the  faid  officers  kept  in  cuftody  until  the  loth 
jday  of  O^ober  laft  aforefaid  :  that  on  Sunday  the  8th  day 
f)i  O^obevy  the  faid  Robert  IVhite  was  married  to  the  faid  * 

Rebecca  Hebcrden  at  Wejimeon :  that  the  faid  John  G'tbbs^ 
on  the  faid  6th  day  of  Oflober  laft  aforefaid,  at  the  faid 
inn  in  Chtchejler^  fettled  with  the  faid  pauper  his  account 
of  wages,  faving,  that  he  might  not  fee  him  again ;  and 
the  faid  mauer  dedufted  from  his  wages  the  fum  of  one 
ihilling  on  account  of  his  not  ferving  him  to  the  end  of 
the  year;  that  his  mafter  thereupon  laid,  that  *^  though 
•*  \)t  had  no  objeftion  tp  the  pauper's  gaining  a  fettlc- 
•*  ment  in  die  parifli  of  YafUn^  yet  perhaps  the-  other 
f*  farmers  might  ;'^  that  the  faid  mafter  did  not,  in  any 
other  manner,  aflcnt  to  or  diflent  from  the  faid  pauperV 
abfence  from  his  fervice,  from  the  time  of  his  being  fo 
taken  into  cuftody  for  the  remainder  of  the  year,  for 
which  he  was  fo  hired  as  aforefaid  :  that  the  faid  pauper 
from  the  time  of  his  being  fo  taken  to  Ch'ichefler  did  not 
jeturn  to  the  fervice  of  the  faid  "Johi}  Gibbs. — Lord 
Mansfield.  It  is  not  neceflary  to  enter  into  the 
queftion  how  far  this  is  a  crime  ;  becaufe  the  mafter  has 
not  djfcharged  tlie  pauper  upon  that  ground  :  th^t  it  is 
wrong  and  an  offence,  no  man  will  deny;  but  whether 
to  be  animadverted  upon  both  by  the  ecclefiaftical  and 
common  law  is  not  material  here,  *  To  be  furc,  it  was 
not  punifhable  4s  a  crime  at  common  law,  and  the  fta- 
tutes  feem  only  to  go  to  the  puniftiincnt  of  the  parents, 
for  the  purpofe  of  fecufing  an  indemnity  to  the  parifh. 
But  here  this  offence  is  not  affigned  as  the  realon  for 
difcharging  the  fcrvant ;  and  if  it  were,  I  have  no  diffi- 
culty to  fay,  that  I  think  a  mafter,  hiring  a  fervant  aftejr. 
an  offence  committed,  and  that  not  in  his  own  houfe^ 
fhall  not  at  the  clofe  of  the  year  difcharge  him  under 
tliis  pretence :  it  is  riot  a  debauching  of  his  fervant,  or 
turnnig  his  houfe  as  it  were  into  a  brothel.  I  do  not  go 
on  that  ground,  nor  upon  the  confent  or  implied 
agreen^cnt  to  ^o  before  the  end  of  the  year ;   for  there 

wa^ 
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Rex  cr,  ^as  none  :  it  was  againft  the  intention  of  both  partxcf 
WrvTMsov.  jjj^j  j^  Ihould  afFcft  the  fettlement ;  and  if  the  caic  were 
to  go  upon  that,  it  ought  to  be  returned  to  the  feffions 
.  to  have  that  faft  ftated.  There  was  no  fraud  intended, 
becaufe  there  was  no  agreement:  nor  did  the  mailer 
mean  eitlicr  to  prevent  or  promote  the  fettlement ;  but 
he  dedufts  a  lomcthing,  to  leave  that  qucilion  open, 
which  it  was  the  objeft  of  other  perfons,  who  were 
interefted,  to  have  difcufled.  The  true  point  then  is, 
fuppofing  no  wages  paid  and  no  agreement,  here  are  four 
days  wanting  in  the  fervice ;  and  it  is  by  means  of  his 
own  aft  that  the  fervant  becomes  incapable  of  com- 
pleting it.  His  conduft  is  an  offence  againft  morality 
and  the  laws,  in  what  jurifdiftion  foevcr  tliofe  laws  arc 
adminiftered  ;  and  the  coniequences  of  it  arc  equivalent 
to  a  wilful  abfcnce :  1  therefore  think  he  did  not  gain  a 
fettlement.  It  is  well  put,  that,  had  an  aftion  been 
brought  for  his  wages,  he  could  not  have  recovered  upon 
a  quantum  meruit  for  thefe  four  days. — AsHHURST,  J^f' 
iice.  There  is  no  drawing  the  line :  if  four  days  may 
be  difpenfed  with>  four  months  may. — Buller,  Juftice. 
There  muft  be  a  fervice  for  a  year,  either  aAaal  or 
implied.  Now  here  is  no  aftual  fervice  ;  and  tlie  cafe 
affords  no  circumflance  that  will  warrant  an  impli- 
cation.— WiLLES,  Jujiic€y  concurring,  Rule  abfolute, 
tlie  order  of  fedions  qualhed,  and  order  of  two  inftices 
affirmed. 


confcntof  457-  R^x  V.  Seagrave^  Hilary  Termy  23.  Gro.  3.  CalJ* 
a  fervant  g^vcn  247. — 'Jlie  pauper  was  hired  from  Old  Martinmas  to 
intxf^t/turm  Qi^  Martinmas:  that  on  September  the  25th  he  told 
^^, .'..**"■  his  maftcr  he  was  coinc  to  be  married:  that  his  maftcr 
ffra^v,  uniefs  made  uo  aniwer:  that  he  went  away  on  oaturdajy 
/ram/ Uftate<),  and  was  married:  that  upon  his  return  he  had  no 
mo^bccon-  intention  of  quiting  his  fervice:  that  the  roafter  faid, 
********  he  would  not  employ  him  any  longer :    tliat  he   faid 

he  would  go,  if  he  would  pay  him  his  year's  wages  :  tliat 
the  mailer  refufed  it ;  and  faid,  he  would  only  pay  him 
for  the  time  he  had  ferved  ;  and  afked  him,  it  he  would 
take  his  wages,  or  go  before  a  juftice :  that  the  mafter 
fct  out  about  his  bufinefs  to  his  farm  at  Barrow  ;  when 
the  pauper  called  him  back,  and  faid  he  would  take  the 
money  for  the  time  he  had  ferved ;  and  that  he  parted 
with  his  own  conient. — The  Court  thought,  that  the 
Jaft  words  of  the  cafe  as  ftated  were  fo  clear  and  unequi- 
vocal a  diffolution  of  the  contraft,  that  they  would  not 
permit  it  to  be  argued. 

458.  Rc>: 
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458-  Rejc  V.    SharnngioHf    Mich.   Term^    25.   Geo,    3.  A  Cer^tnt  fi'iC-.  , 
Editor*s  MSS. — The  pauper  being  fettled  in  Sharringto/t*^^^  «)y  an  ao- 
hired  himfelf  before  ' Michaelmas   1782    for  a    year  ^o^^^^^^^^^^ 
Mr.  Hardy  ^  brewer  at  Lcther'mgfrttj  to  drive  a  team,  and  year,  and  ncv«- 
do  whatever  he  was  bid-     He  was  employed  occafionally after  fxjccivc* 
in  huibandry,  and  after  having  lived  with  his  niafter  fevcn'"^  ^^^  fcnr^ 
weeks,  as  he  was  driving  the  beer  waggon>  being  ii^^**^* 
liqntjr,  he  fell  off  the  fliafts,  and  broke  his  thigh.     He 
was  carried  by  the  officers  of  the  parifh  where  the  acci- 
dent happened  to  the  Norwich- hcfpital^  where  he  conti- 
nued twenty-nine  weeks.     On  quitting  the  hofpital  he 
returned  to  Mr.  Hardy^  who  refufed  to  receive  him, 
offering  to  pay  him  for  the  fcven  weeks,  and  to  make 
him  a  prcfent,  which  the  pauper  refufed.     He  then  went    • 
to  Sharrin*ton^  and  continued  fburtecn  weeks,  and  thca 
by  an  order  of  two  juftic^s,  on  the  30th  September  1783 
he  was  fcnt  to  Mr.  Hardy y  who  then  alfo  refufed  to  re- 
ceive him.     The  pauper  continued  in  Letheringjctt  at  m 
public-houfe,  and  was,  after  fome  time,  removed  by  an 
order  of  two  jufticcs  to  Sharrington,     He  did  no  work  for 
Hardy  after  he  came  out  of  the  hofpital,  but  was  and 
continued  incapable  of  work.     The  fcllions  confirmcJ 
the  order  of  removal  to  Sharrin:tan ;  no  counfel  appeared 
to  (hew  caufe  ;    and  the  Court  being  of  opinion  that 
a  fcttlement  was  gained  by  this  fervice  at  Letheringjctt^ 
made  the  rule  abfolute. — Order  quafhed. 

459.  Rex  V.  North  Cray^    Hilary  TI^tw,    25.  Geo.    o.  AW<jfKcfor 
Editor's  MSS.—Gccrge  Gelding  his  wife  and  chiidrcii  ^;^*^„^f^7^ 
were  removed  from  King's  Down  to  ^orth  Cray^  and  the  year  by  rea/uci 
SESSIONS  confirmed    the  order.      About  feventecn  or  of  a  commit- 
ciglTteen  years  ago  the  pauper  being  finglc  liircd  himfelf  "'•^*^'***8^*="*"f 
a  few  days  before  Old  Micl^aelmas-day,  from  that  Michael^  *  ^^^""'^  "^'l'*^ 

r  J-  1  /r'lf  <sr  »     prevents  a  ttt- 

mas  tor  a  year,  at  lix  pounds  ten  Ihillmgs  a-year,  to  John  ticroait ;  ai* 
Bedell  of  Ruxley  in  North  Cray.     He  went  to  his  mauer's  though  I'hc 
on   Michaelmas- day^  and  continued  with  him  in  North^^^^"^^^^ 
Cr/7f  till  eight  or  nine  days  before  the   Michaelmas  fol-**^^*r** 
lowing  ;    when,  being  charged  on  oath  with  being  the  corTmitmlnt  5 
father  of  a  baftard  child,  likely  to  be  born  in,  and  to  be  and  the  pauper 
chargeable  to  North  Cray^  he  was  apprehended  by  a  juf-  was  kt  out  a« 
tice''s  warrant,  and,  not  giving  fecurity  to  indemnify  the^*^  ^  ^^^^  >?* 
parifh,  or  entering  into  a  recognizance  to  appear  at  the  •*^*{^^'^^^'^' 
next  fefTions,  he  was  duly  committed  to  Dart  ford  Bride-  bond  to  indcm- 
welly  his  mailer  being  tlien  one  of  the  churchwardens  of  nify  tlw  parish. 
North  Cray,  and  one  of  the  perfons  who  apprehended 
him,  and  went  with  him  to  the  Bridewell,     The  pauper 
coittitnicd  in  tUs  Bridewell  till  the  11  th  of  Ochber^  and 

on 


V-. 


526  S2TTLBMEKT   BY  HIRtNG  AND   SRSLVltti 

Rex  9.       on  that  day  executed  a  bond  to  indemnify  North  €raj\ 
KoithCbat.  ^^j  qj^  ^j^g  fame  day  his  maftcr,  witlj  the  other  ovetfoerSy 
'Went  to  the  Bridewell  to  difchai|[e  hiniy  and  the  maftcr 
paid  him  the  wages  which  he  had  agreed  for^  except  four 
millings,  which  he  dedu£ted  contrary  to  the  confent  of 
the  pauper,  for  the  time  he  had  been  in  confinement. 
7*he  pauper  did  not  recolte£t  giving  any  receipt,  but  a 
receipt  was  produced  and  given  in  evidence,  to  which  he 
had  let  his  mark.     (The  receipt  was  fet  out :   it  was  for 
fix  pounds  fix  {hillings  and  one  penny,  in  full  for  wagcf 
from  loth  Odiober  1765  to  a^th  September   1766;)     The 
parilli-officers  confented  to  his  difcharge  on  the  i  ith  of 
Onober\    but  the  keeper  of  the  BridewcU  refuled  to  dif- 
charge him  without  a  proper  authority;    and  on  the 
1 2th  he  was  difcharged  by  an  order  of  the  juftice  who 
had  committed  him,  which  was  fet  out  in  the  cafe,  and 
recited  that  the  commitment  and  difcharge  were  on  the 
requeft  of  5.  Haywood^  overfeer  of  North  Cray. — Mr. 
Leigh,  Mr.  Robinson,  and  Mr.  Hervey,  in  fupport 
of  the  order  contended,  that  in  this  cafe  tlie  contrad 
was  not  diifolvcd  but  fubfiftcd,  in  the  opinion  both  of 
the  maftcr  and  fcrvant,  till  the  end  of  tlic  year.     The 
maftcr  would  othcrwife  have  paid  the  wages  when  the 
pauper  went  from  his  houfe  ;   and  they  endeavoured  to 
(«)  Ante, page  diftmguifli  this  from  the  cafe  of  Rex  v.  ff^efimeon(a)* 
^aa.pi.  456.    Secondly,  they  argued  that  the  behaviour  of  the  maf- 
ter  was  plainly  fraudulent,  and  for  the  purpofe  of  pre- 
venting a  fettlemcnt :    he  was  himfclf  one  of  tlie  over- 
fecrs,  and  aftive  in  taking  the  pauper  up.     He  lay  by 
till  near  the  end  df  the  year,  and  when  it  was  juft  ex- 
pired, he  took  his  bond  as  a  fecuritVj  which  he  might  as 
well  have  taken  on  the  commitment.    In  the  cafe  of 
Rex  <u,  lyejimcon  the  mafler  had  no  concern  in  the  com- 
mitment.    The  Court  might  take  notice  of  fraud,  al- 
though not  cxprcfsly  ftatcd,  and  had  done  fo  in  ^^jr  v. 
(*)  Antf,  pAge   p^^^^  Seliuo9d(b),     But  if  it  ought  to  be  ftated,  the  cafe 
i®9-P-447'    maybe  fcnt  back. — Lord  Mansfield.    This  cafe  is 
extremely  plain.     In  faft,  the  pauper  did  not  ferve  out 
the  year ;  there  is  no  pretence  of  the  matter's  confent  to 
his  abfence  :    no  colour  of  fraud:    he  was  abfent  by 
reafon  of  his  own  fraud. — Buller,  Juftice^  faid  in  the 
courfe  of  the  argument,  that  there  was  no  aflual  fcrvicc, 
nor  any  faft  from  which  tlie  Court  could  imply  fervice. 
—Order  quaflicd. 
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460.  Rex  V,  North  Bajham^  Mich.  Termy  a6.  Geo,  3.  Pauper,  thm 
Editor's  MSS.— James  Phoker  with  his  wife  and  chil-  ^J'^^*^ 
dren  were  removed  fvom  Salthoufe  to  North  Ba/ham  ii^for^«p«ra^ 
Norfolk^  and  the  .sessions  confirmed  the  order.     Tlic  of  avcjdk-^  j 
cafe  ftated,  That  twenty-two  years  fince  the  pauper  was  feiiiccticnf,|igo. 
hired  and  fenred  for  a  year  in  North  Ba/ham  :    tliat  he  po^c««»i«it 
afterwards  let  himfelf  for  a  year  to  Jbr.  Dufgate  of  Eafi  ^^^^"^^ 
Bajham^  and  continued  in  his  fcrvice  at  Eaft  Bujbam  till  which  is  d^ 
three  days  and  a  half  before  the  expiration  of  the  year,  before  a  jonioi^ 
when  he  married  a  female  fervant,   who  was  then  big  J^c  maaer  ii«r»« 
with  child  by  him  :    that  after  his.  marriage  the  pauper,  *"^7^^!!f!!^ 
in  order  to  avoid  gaining  a  fettlemcnt  in  Eaft  Bajham^  ThUisM 
and  wifhing  to  be  Icttled  clfcwhcre,  went  with -^^\  i^j(/^  fraudtircoc,  b«» 
gate  his  mailer  before  //.  Lee  IVarner^  Efq.  a  neighbour-  a  diflbiuticwrf 
ing  juftice,  to  be  by  him  difcharged  from  his  fervice ;  ^^^^"*^' 
and  the  faid  juftice,  after  hearing  the  mafter  and  the  ^^^^ noM^ 
pauper,  did  difcharge  the  pauper  from  his  fervice  ;    but  ^011^ 
whether  verbally  or  by  order  in  writing  does  not  appear : 
that  the  juftice  obferving  that  the  pauper  was  a  likely 
young  man,  Dufgate  the  mafter  faid  he  was  welcome  to 
fettle  in  his  parifli  if  he  pleafcd :    the  mafter  paid  the 
pauper  his  year's  wages,  deducting  one  (hilling  and  nine- 
pence  for  the  three  days  and  a  half  which  were  wanting 
to  complete- the  year.     The  pauper  has  lived  ever  fince 
at  Salthoufe^  and  done  no  aft  to  gain  a   fcttlement.— 
Mr.  Mingay  and  Mr.  Garrow  ihewed   caufe.    The 
only  way  of  eftablilhing  a  fettlement  at  Eaft  Bajham  is 
by  fuppofing  every  thing  that  pailed  relative  to  the  pau- 
per's difcharge  from  his  fervice  there  to  have  been  frau- 
dulent:   but  the  feftions  have  found  no  fraud,  and  this 
Court  will  not  enter  into  fuch  a  qucftion ;    for  which 
they  rehcd  on  Rex  v.  Prefton{a), — Mr.  Bea r croft  fa)  Ante,  w 
and  Mr.  Fitzgerald,  contra.     This  Court  is  at  liberty  497*  i***  43** 
to  take  notice  of  fraud  when  the  fafts  are  fpecially  ftated. 
There  is  on  the  face  of  this  cafe  the  ftrongcft  fraud,  and 
it  is  the  ftronger  for  being  done  before  a  juftice.     And 
they  cited  Rex  v.  Frome  Se/wood (^l/)  as  in  point,  and  Rex  (4)  Anre,  pagt 
V.  Potter  Heigham  (r). — Lord  Mansfield.     This  was  5^»  P^-  447* 
a  difcharge  before  a  juftice ;    and  it  was  certainly  not  (^)  Ante,  pag^ 
fraudulent  on  the  part  of  the  mafter,  for  he  had  no^'^- P^-45*« 
objeftion  to  the  fettlement.     It  was  a  folemn  difcharge, 
by  the  confent  of  both  parties. — Order  confirmed. 

461.  Rex  V.  Eaft   Kennett^  Mich,  Term,  26.   Geo.  3.  A  pauper,  lo 
Editor's  MSS.— Stephen  Clement  his  wife  and  childrca  ^^^^'^^  ^'"^^  ^ 
were   removed   from    Eaft   Kennett    to   Prejhute :    THt  baft^^chOd  * 
cdls  hit  mafler  he  muft  kt  off,  and  alks  for  money,  which  is  given  hiin,  and  he  runs  away  1 
after  nine  dayi  he  retorns  for  the  ptirpofe  of  taking  away  his  cloaths ;  and  being  afkod  Co 
ilay,  continues  10  the  end  of  the  year.  The  contr«£l  was  didulved,  anJ  he  ^ains  do  fettlemenu 
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^^*  ••       SESSIONS  quafhed  the  orders  and  ftatcd.  That  the  paupef 

*^»It*^!**  being  fettled  at  Eaji  Kcmett  at  Midfumnur  1783,  hired 

himfelf  to  Thomas  Carming  of  FreJhuU  to  fervc  till  next 

Michaelmas ;   at  the  expiration  of  which  term  he  hired 

himfelf  for  a  year  to  the  faid  Thomas  Carming^  at  (even 

pounds  wages,  and  ferved  under  that  hiring  till  {bine 

time  in  May  following,  when,  hearing  that  there  was  a 

warrant  out  againft  him  for  getting  a  baftard  child,  be 

i^ent  to  his  mafter,  and  told  him  he  muft  be  off,  and 

afked  him  for  money  to  go  off  with :    on  which  hit 

mailer  paid  him  three  guineas  and  a  half,  and  he  ran 

away,  leaving  fome  cloaths  and  his  threfhing-tackle,  but 

was  taken  up  two  or  three  days  after»  and  obliged  to 

marry  the  woman.     He  then,  after  nine  davs  abfencei 

returned  to  his  mafter*s  houfe  for  his  threming-tackle 

and  cloaths,  which  he  had  left  behind ;  upon  which  his 

mafter  faid,  "  Where  are  you  going?"   and  the  pauper 

anfwered,  "I  do  not  know:"  upon  which  the  mafler 

faid,  "  You  may  as  well  w^rk  for  me  again  as  for  any 

other;"    to  which  the  pauper  agreed,  and  continued  to 

work  there  to  the  end  of  the  year  without  any  frelh 

agreement,  and  at  the  expiration  received,  including  the 

three  guineas  and   a  half  before  paid  him,    his  feven 

pounds  wages  all  but  half-a-crown,  which  the   mailer 

deduced  for  his  abfence.     The  pauper,  when  he  ran 

«way  from  his  mafter,  never  thought  of  going  back  to 

him,  but  confidercd  himfelf  as  difcharged. — Mr,  Moreis 

and  Mr.  Jekyll  Ihcwed  caufe.     1  herp  was  adiilbiution 

of  the  contraft  when  the  pauper  went  away  in  Afay:  the 

parties  clearly  intended  a  diflblution,  and  the  leaving  his 

cloaths  behind  him  only  marks  the  precipitation  ot  his 

flight.     1  he  cafe  is  extremely  like  that  of  Rex  z\  Cavcrf- 

(«)  Ant?,  page  aW/(«) :    the  intention  to  diflTolve  the  contraft  was  la 

502.  pi.444.    confcquence  of  a  crime  of  the  fervant ;   and  they  mcn- 

(h)  Ante,  page  tionecl  the  cat'e  of  Rex  v.  Brampton  (b)y  Rex  v.  fVeft" 

515,  pi.  453.    fr^eon  (r),  and  Rex  v.  North  Cray  (d).     The  converfation 

(c)  Ante,  page  on  the  pauper's  return  plainly  fticws  that  the  mailer  did 

5**-  P'-  4S6.     ,^Qrt  conceive   he  had   any  authority   over  him. — Mr. 

{d)  Ante,  page  wjlson,  Mr.   Mingay,    and   Mr.   Le  Mesurier, 

^^^'  ^**  ^^^'    contra.     In  Rex  v.  fi\flmeon  and  the  other  cal'es  of  that 

fort  there  was  no  diflblution,  but  a  breach  of  thccontraft 

by  abfence  in  prifon ;  fo  that  there  was  not  a  fervice  for 

a  vear.     That  does  not  prove  that  there  was  a  dilTolution 

oi^  the  contraft  in  this  cafe,  where,  independent  of  this 

abfence,  there  is  a  fufficient  fervice,  provided  the  con- 

traft  was  not  diifolved.     There  muft  be  a  clear  and 

manifeft  diflblution,  or  elfe  the  fubfequent  condud  will 

explain  the  intchtion^  and  the  abfence  will  be  purged. 

If 
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If  he  had  run  away  without  leave,  and  been  received     R«x  v. 
again,  it  would  have  been  a  continuation  of  the  fervice;   ^*"  '^*''" 
be  does  not  receive  his  wages,  bjit  gets  money  to  run       *»*tt, 
away  with:    the  fum  was  not  equal  to  his  wages.:    he 
wanted  to  efcape  juflicc ;    and  if  he  could  not  cfcape, 
was  to  continue  fcrvant:    he  came  back,  witliout  a  new 
agreement,  and  flayed  till  the  end  of  the  year ;   and  re- 
ceived feven  pounds,  the  original  wages.     They  cited 
J^ex  V.  fVootton  St.  Lawrence  [a) i  from  a  note  of  Mr.  (<<)  fWscafeii 
Wilson,  and  Hanbury  v.  Tardebig  (b)  \    and  obferved, '^P®"^** '" 
that  in  Rex  v.  Caver fwall(c)  it  was  found  exprefsly  that  the  f  T'  ^^'*  a. 
pauper  was  dilcharged.— Lord  Mansfield  havmg  faid,  on  this^oinu 
*'  You  forget  two  lines  at  the  end  of  this. cafe,"  they 
faid,  That  part  was  not  material^  being  only  the  appre-  ^  ^'^^  ^^^ 
lieniion  of  the  pauper.    To   this  Lord  Mansfield  ^^'*^*' 
replied,  "  They  don't  alter  the  law,  but  they  (hew  the  ^'^  ^"^»  . 
fadl." — Lord  Mansfield.     It  is  melancholv  that  there  ^^^^  ^®**  ^ 
ihould  be  fo  much  litigation  about  feflions  cafes.    This 
is  a  mere  point  of  faft.     The  fcrvant  defires  to  be  off. 
How  off?    His  fervice.     He  receives  his  wages:   if  not 
the  wholC)  it  was  on  account.    He  goes  back  not  on  the 
-old  contraft,  but  for  his  clothes,  and  a  riew  agreement 
takes  place.— Order  confirmed. 

462.  Rex  V*  Grcjham^  Hilary  Terntj  26.  Geo.  3.  j.  ^erm  iik  liiaUcrifl. 
Itep.    loi.— Cafe    ftates,    That   ffl/liam    Thompfon    the  fl^»  ^ /""»>"« 
Voungcr  was,  prior  to  Michaelmas  1780,  a  fettled  inha- *J'*^J'Y'^' 
Ditantin  the  parifh  oi  Grcjham  in  Norfolk^  when,  at  the  ^hrows'dov^rt 
Holt  petty  feffions  next  before  tliat  Michaelmasi  he  let  his  wages, 
himfelf  for  a  year  at  the  wages  of  3L  to  Mr.  Creemer  of  which  the  fcfi 
Beefion  Regis  in  the  fame  county ;   that  he  duly  entered  ^^°' "^*' "P« 
upon  his  faid  fervice  with  the  faid  Mr.  Creemer^  and *^  '  tlld^et 
continued  therein  for  about  a  quarter  of  a  year ;    and  the  expimtioa 
upon  feme  difputc  between  him  and  his  mafter,  his  maf-  oi  fix  days  re* 
ter  ihfifted  upon  turning  him  away<  and  threw  down  ^"^J!*'*' ^" 
fifteen  fliillings,  which  the  pauper  took  up,  and  went  Tt/' '"'^u^'* 

1  •    /•    I      »    1        r  •      >r        •  1       1         if  •  I  ^""  icrvcs  the 

away  to  his  father  s  houle  m  Noru/tcb^  where  he  contmued  remainder  of 
for  nx  days,  during  v;hich  time  he  looked  upon  himfelf  the  year,  ti)e 
as  a  free  man:    that  the  pauper  then  returned,  at  the  re-«^/''»''  •»  not 
queft  of  his  mafter,  and  continued  in  the  fervice  to  theP"'?*^*'^*^^ 
end  of  the  year,  when  his  mafter  paid  him  forty-five  jy^^.^r^^jl^^* 
Ihillings,  being  the  remainder  of  his  wrfges  agreed  for  at  contr-a,  bein^ 
the  feSions. — Lord  M ah sFiEhjy^  Chief  Jujlice.    TheoocedObivcd, 
abfence  of  a  fcrvant  from  his  maftcr's  fervice,  is  an  equi-*^""*^^  **•  ^^^ 
vocal  aft,  and  therefore  may  be  explained  by  other  cir-"^^^^^  V"^" 
cumftarices ;  but  if  it  appears  that  the  Contraft  has  been  t^^^u 
vnce  difiblvedi  it  cannot  be  fet  up  by  a  new  agreement. 
In  this  cafe-  |h«  contraft  was  abfolutely  diflblvcd :    the 
Vol.  U»  Mm  '  xnaflsr 
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R'x  V,  niaftcr  iiififtcd  upon  turning  away  the  fervdfit,  snJp 
Grusham.  i^Jj^^  down  all  his  wages  that  wercdue  :  thcco:iJfentOB* 
other  fide  is  by  taking  the  money  up:  then  hovrflh 
come  back  again  ?  It  was  upon  the /r^;;^/^?  of  the  mfa: 
there  is  nothing  by  which  the  abfciicc  can  be  expluBi 
The  meaning  of  *'  purging  an  abfeiicc*'  is  whcfcdltii 
itrdf  is  doubtful. — Rule  dil'chargcd. 

On  a  hiring  for       463.  Rex  v,  Sulgrave^  Eqflcr  Term^  28.  0».3.tf<J 
a  year,  if  the     Rt'p,  ^jb. — The  paupcr  Darnel  Piv/icty  being  iettUr 
mafter  tells  the  Suigravcy  about  five  years  ago  was  hired  in  fikmjl 

IhaTi  abfent  ^^^'  ^^^'^  ^^'  Stouchhury  to  Icrvc  till  Old  An^b^^l 
becaufeof  bit    lowing,  and  fcrvcd  him  accordinglv.     On  tbc/n"^ 
feitiemtnt,  and  fore  Old  Michaelmas  his  mafter  aiked  him  if  he 
that  he  rtiaii      flay  again ;  the  paupcr  laid  he  would,  if  they  ooMi 
^Tiht^Tof"^  ^^^^^  wages,  and  alkcd  five  guineas,  which  the" 
the  year  to  get  thought  too  much.     The  paupcr  immediately  fai 
v  hat  he  cniii     to  go  to  a  ftatute,  and  having  gone  about  ten  nAj 
and  the  fervant  tuined  for  fomc  things  he  had  forgotten.    Hcihtli 
aifCTiis,  though  1^;^  mafter  again,  who  faid  he  would  give  him  4c| 
benfiorthS^Mhe  g«in«s,  and  gave  him  one  fhilling  camcft.    Theni' 
xnaiter  wcuid    while  he  was  putting  his  hand  in  his  pocket  fortbei 
not  otheru ifc    ling,  faid,  *'  You  Ihall  go  anay  a  fortnight  at  MiAd 
bave  hired  hiin,  44  bccauk  gf  your  fettlemcnt;  and  I  will  give  yoil 
r  !'  ^^rh  r*  "  fortnight  to  get  what  you  can:*'  to  which  thcli 

Jatton  with  the     ,  ^  ft  J  ,.       ,  ^    L, 

fertice  for  the    then  agreed.     1  he  paupcr  accordmgly  went  to  W 
time,  a^(i  net    thcr's  and   ftaid   a  fortnight;    during  which  fiat' 
sn  txccfticn  out  worked  for  Mr.  Oxfier  in  digging  land  on  Mr.  /' 
of  ti,ccr;ginai    j,^j^j    ^^^j  fcceivcd  fiom  Mr.  Chtjlcr  one  Ihilling 

contract.  ,'  ,.  t"^/*  'It--* 

and  once  or  twice  durmg  the  lortnigiit  he  a 
Mr.  Hoivesh,  At  the  ciui  of  tlie  fortnight. he  veatl 
Mr.  HoweSy  and  continued  to  icrvc  him  at  &« 
till  Liidy-day\  when  Mr.  liowts  removed,  andtliej^ 
with  him,  to  Cnko/tb,  Mr.  Hoicis  lb  on  after  diwi' 
•  the  paupcr  continued  to  fcrvc  Mrs.  Hozucs  inC«fe 
till  the  time  when  he  left  her,  and  he  then  reccivd' 
wnges  up  to  that  time  from  a  relation  of  Mrs.  jH* 
nnd  tlie  pauj^cr  believes  that  there  was  nothing  dedt 
for  the  fortnight  i  but  he  does  not  remember  whalf'^ 
he  received.  1  he  paupcr  apprehended  tliat  his  wtfs 
would  not  have  hired  him,  if  he  had  not  agreed to{ 
away  for  the  fortnight. — Ashhurst,  yujlicc,  Thcrt 
eftabliihcd  in  tlicfc  kind  of  cafes  is  this,  where  therci 
bct:a  tide  excoptioa  of  part  of  the  time  at  the  time  oft 
hiring,  that  is  not  an  hiring  for  a  year  ;  but  if  thcrt 
no  cxceptior\  at  the  time  of  makmg  the  original  contr 
tlicn  a  }^cnr.i::.vc  abicncc  is  ccnfidcred  as  a  difpcnfat 
of  pait  oi  the  fcrvicc  by  the  mafter;    and  it  decs 

ope 


irate  in  the  fame  way  as  an  exception  out  of  the  ori-^  Rxx  «. 
al  contraft,  which  defeats  the  Icttlemcilt.  And  the  Sulcaavc* 
tftion,  whether  it  be  one  or  the  dthcr,  muft  depend 
tlie  particular  circumAances  of  each  cafe.  In  this 
5  there  was  a  complete  hiring  for  a  year  at  the  time, 
e  parties  having  difagreed  on  the  terms  propofedj  the 
iper  went  away  :  but  oh  his  rctutn,  his  mafter  faid  he 
uld  give  him  the  five  guineas,  which  he  agreed  to  ac- 
t,  and  gave  him  one  ihiUing  earneft.  It  is  likewife 
ced,  that;  while  the  mafter  was  putting  his  hand  into 
pocket,  he  told  the  pauper  he  fhould  go  away  for  9 
thight.  But  the  contract  was  complete  before  thailt 
te,  and  what  palled  afterwards  Can  only  be  coniidercd 
1  ^Ifpenfation  with  the  f*ervicc.  •  For  at  that  time  thiJ 
\tr  had  a  complete  right  to  his  fervice  for  a  yearj  and 
pauper  bad  agreed  to  ferve  him  for  that  time,  aiid 
one  (hilling  earneft  was  to  bind  the  agreement  for  a 

for  the  live  guineas ;  otherwife  it  appears  to  h^ 
ag  the  fervant  more  than  he  originally  aiked  for  the 
Ic  year  for  ferving  him  for  a  fhorter  period.  Iftheii 
Contract  were  complete  before  any  thing  was  faid 
Ive  to  the  fortnight  s  abfence,  this  was  a  difpenfation 
I  the  fervice,  and  not  an  exception  out  of  the  original 
:ra£l-  An  exception  is  a  ftipulation  on  the  part  of* 
t>erfon  for  whole  benefit  it  is  introduced  ;  but  here 
as  not  made  on  the  requeft  of  the  fefvant  but  on  the 
r  of  the  mafter.  And  it  appears  that  he  faid  it  was 
the  exprefs  purpofe  of  preventing  the  pauper's  gain* 

a  fettlement.  That  is  not  fuch  a  reafon  as  the 
irt  would  give  much  countenance  to.  Whethct 
:ed  the  felliot^  might  not  haVe  cfetemilned  this  011 

ground  of  fraud  was  for  their  confideration.  As  it 
ere  is  no  occafion  to  go  into  that  ground^  as  We  are 
(pinion  that  this  was  a  difpenfation  with  the  fervice^ 
th  refpeft  to  the  fervant*s  apprehenfion,  which  is 
ed  in  the  cafe,  that  canhot  vary  the  queftion :  we  zri 
iecide  on  the  terms  of  the  contraft,  and  not  on  the 
»rehenfion  of  the  pauper. —  BtJLLER^  Jufiicfy  and 
LOSE,  Jujiice^  of  the  faitle  opinion.-i-Rulc  abfolute. 

^64*  Rex  V.  Jdnilivorth,  Trinity  Term,  a8*  Ged,  3,  ^^«^Jrd  frf. 
Term  Rep.  598 .  —The  pauper  Thomas  By  field  Was  born  ^J"*  „  J  "^^^ 
I  fettled  in  the  parifh  of  Kenilwmh*  On  the  loth  of  to'appcai,  but 
y  1765  he  was  hired  to  Thomas  Chatter  ton  of  Birming*  rttmM  to  his 
f,  for  one  year ;  on  the  laid  lOth  of  May  he  entered  pJa«^«n «  few 
>  the  faid  fervice,  and  continued  in  the  fame  in  the  jf/rL**"**  ^'• 

and  he  fcrvfs  out  the  year,  and  Is  paid  his  full  wagct«  yet  tbt  ah/tict  is  an  intemip^i 
ei  tht  iiirvlAC,  and  iriU  |»rcveot  his  gaining  a  fectlt meni  by  foch  hirlkig:  and  fervicv^ 

M  m  ^  ftid 
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Ri  X  V.       faiJ  pariili  of  Birmingham  until  the  ift  day  of  April  1766 ; 
K^iNJLwutTM.^heii  he  was  taken  up  on  a  charee  of  baftardy,  and  was 
married  the  next  day.     His  mafter  did  not  mak^anjr 
complaint  againll  him,  nor  difcharge  him  from  his  faid 
fervice.     On  the  3d  of  the  faid  montli  of  April  1766  the 
pauper  was  removed  by  an  order  of  removal  from  Br- 
mingham  to  Kcnilworthy  and  was  delivered  with  fuch  order 
to  the  officers  of  the  faid  laft-  mentioned  parifh,  and  con- 
tinued under  fuch  order  in  the  fame  parilh  until  the  7th 
of  the  faid  month  of  April  1 766,  and  then  returned  back 
to  Birmingham  into  his  laid  mailer's  fer^'ice^  who  willingly 
received  him  again  ;   and  the  faid  pauper  continued  with 
his  faid  mailer  in  Birmingham  in  fuch  fervice  until  the 
end  of  the  year  for  which  he  was  hired  to  him  as  afort- 
.  faid,  and  received  his  full  year's  wages.— Buller,  Juf* 
ticc.    There  is  no  propoiition  in  the  law  of  fettlemeiis 
more  clear  than  this,  that  an  order  of  removal  unappeakd 
againil  is  conclufive  againil  all  the  world  :  and  this  is  h 
clearly  and  fo  univcr^lly  eilabliihed,  that  it  ought  ncfcr 
to  be  impeached.    At  the  fame  time,  the  rule  is,  that  die 
order  of  removal,  though  unappealed  from,  does  not  at 
all  afFc£l  a  fubfequent  fcttlement.     Then  the  queflioo 
here  is.  Whether  the  pauper  gained  any  fetrlement  in 
Birmingham  iubfcquent  to  the  order  of  removal?     Not 
in  this  cafe  he  did  no  adl  by  which  he  could  gain  a  fettk- 
inent  in  Birmingham  zftcr  the  order  of  removal.    The 
circumilances  of  the  pauper'^  having  been  apprehend 
on  a  charge  of  ballardy,  and  of  his  marriage,  I  lay  en- 
tirely out  of  the  quellion;   for  it  was  competent  to  the 
mailer  to  receive  him  again  after  he  was  difcharrged  cot 
of  cuftody,  if  he  pleafcd :    and  the  fervant  might  Laic 
fcrvtd  his  mailer  after  he  was  married,  as  well  as  befoit. 
But  what  I  rely  en  is  this,  That  after  the  order  of  re- 
moval, unappealed  from,  the  pauper  could  notlcgalijr 
return  to  the  parifh  from  whence  he  had  been  removed: 
it  would  have  been  a  crime  in  him  to  do  fo  ;    and  if  b: 
had  been  indicled  for  fuch  a  difobedicnce  of  the  order, 
it  would  l^ave  been  no  defence  to  him  to   have  uigei 
that  he  returned  for  the  purpofe  of  completing  his  cor- 
traft.     I'hc  order  of  removal  put  an  end  to  the  fcrvic:. 
and  if  he  could  not  return  without  committing  a  criine. 
he  could  not  be  liable  to  an  adlion  by  the  mailer  fornw 
completing   the  contracl.      There  is  a  great  difTercnc? 
whether  the  party  is  dilkblcd  by  his  own  aft,  or  bv  tb^ 
adt  of  law>  from  performing  his  contraft  :    he  is  aniVcr- 
able  for  tlie  former;    but  if  the  law  intervenes  and  favi 
he  (hall  not  complete  the  contrail,  it  puts  an  end  to  tlie 
contraft.    Now  ia  this  call-  the  pauper  rctunicd  afw 
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the  order  of  removal  to  the  pariih  of  Birmingham^  where  R«x  w. 
he  ferved  a  month  ;  but  that  could  not  gain  him  a  fet-  ^^milwortb^ 
tleraent  there:  for  tlie  aft  fubfequcnt  to  the  order  of 
jemoval,  by  which  he  was  to  gain  a  fettlement,  (hould 
be  complete  in  itfelf. — Grose,  Ju/iice,  I  doubt  whether 
the  party  was  liable  to  be  removed;  but  there  having 
been  an  order  of  removal  unappealed  from,  it  is  decifivc : 
and  he  has  done  no  fubfequent  aft  to  gain  a  fettlement, 
•—Rule  difcharged. 

465.  Rex  V.  St.  Philip  in  Birmingham^   Trinity  Term^i^^^^fy^^ 
a 8.  Geo,  3.   2.  Term  Rep,  624^ -^  Sidjannah  Brookes  the  hired  for  a  year 
paqpcr  was  originally  fettled  in  the  parifli  of  AV»i/«^- gives  warning 
bam;    but  fubfequent  to  her  fettlement  there  Oie  was *'8hKi«y«  b«- 
hired  for  a  year  to  one  Elizabeth  Poole^  in  the  parifh  ofratkm'o/ihr 
Powick.     She  entered  on  fuch  fervice,  and  ferved  till  year,  to  leave 
within  eight  days  of  the  end  of  the  term^'yjien,  on  ac-hismafteracthe 
count  of  fome  difference  between  them,  rflic  gave  her*"^  o^^ycaff 
miftrefs  warning  that  Ihc  would  leave  her  fervice  at  thcj"**'*^"^?^ 
end  of  the  year.     The  miftrefs,  on  having  hired  another  on^^jj^^^^"* 
fervant,  by  r^afon  of  fome  impatient  behaviour  of  the  day,  paying  him 
'pauper,  difcharged  her  from  the  fervice,  but  paid  the  his  fuU  wages, 
pauper  her  full  wages.    The  pauper  accepted  the  wages,  i**'^*"'**^"^ 
and  accordingly  quitted  the  fervice,  and  left  the  pariflirt,y^yj^^j 
eight  days  before  the  year  ended;  but  fhe  faid  Ihc  would  of  the  year,  tb« 
have  ferved  her  year  if  her  miftrefs  would  have  let  her.contraa  is  not 
— AsHHURST,  Juftiee,     This  was  not  an  abfolute  dif- ^^'^^^y «*'fl«l^- 
folution  of  the  contraft.    For  though  it  be  true  that  an  ^'  ^^  "J"*, 
agreement  between  the  maftcr  and  fervant,  before  tlic^j»,  j^jj^g^' 
expiration  of  the  year,  to  put  an  end  to  tlie  fervice,  will  mem ;  for  it  is 
defeat  the  fettlement ;  yet  if  it  be  not  a  voluntary  agree- "merely  difpcn- 
ment  between  the  parties  to  put  an  end  to  the  contraft,  ^"8  y*^^^^ 
as  if  tlie  mafter  fraudulently  turn  away  the  fervant  witlijj^^fg*j*y.^p 
a  view  of  preventing  his  gaining  a  fettlement,  or  wrong-  ' 

fully  difcharge  him  before  the  end  of  the  year,  that  will 
not  defeat  the  fervant's  fettlement.  Now  in  the  prefent 
cafe,  1  think  that  this  was  a  mere  wrongful  aft  of  the 
miftrefs,  which  v!^s  fubmitted  tOy  but  not  agreed  tOy  by  the 
fervant.  It  appears  by  the  cafe,  that  the  miftrefs,  on 
account  of  the  fervant's  behaviour,  turned  her  away, 
but  paid  her  tlie  whole  wages,  on  which  flie  w«nt  away. 
But  we  cannot  infer  from  that,  that  it  was  by  agreement ; 
for  fomething  fliould  have  been  ftated  in  the  cafe  to  fliew 
tliat  it  was  voluntary  on  the  part  of  the  fervant,  and  that 
(he  confented  to  a  diflblution  of  the  contraft.  But  as 
far  as  we  can  coUcft  from  the  cafe,  it  is  to  be  inferred 
that  the  fervant  went  away  rather  in  confequence  of  tho 
wrongful  difmiffion  by  the  miftrefs,  than  by  her  owa 

M  m  3  coafont; 
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R' «  ff.       confctit ;    for  (he  was  dciirous  of  ferving  the  whole  yctf. 
St.  Philip  in  q^  j^g  whole  I  am  of  opiiiioii,  that  thismnft  bccon- 
^*****^^"'^**'  fidered  as  a  difpenfation  with  the  fcrvice;    and  that  the 
pauper  gained  a  fettlement   in  Birmingham, — ^Bullei^ 
jujlice.     This  is  one  of  the  clcarcft  cafes  of  a  difpen- 
fation with  fervice  to  be  met  with,  whether  the  condaft 
of  the  fervant,  or  that  of  the  miftrefs,  be  confideiti 
For  it  appears  that  neither  of  them  thought  that  fte 
could  put  an  end  to  the  fervice.     The  fervant  iirft  wa 
defirous  of  going,  and  gave  her  miftrefs  warning  that  flu 
would  leave  her  at  the  end  of  the  year>  becanie  fhc  was 
confcious  that  ihe  could  not  go  till  that  time.     Then 
the  millrcfs  wilhed,  for  her  own  accomniodationy  10 
dilmit's  the  fervant  before  the  end  of  the  year ;  but  Ihe 
was  convinced  that  Ihc  could  not  didblve   the  contnA 
before  the  end  of  the  year,  and  therefore  paid  the  fervant 
the  whole  y|iJr's  wages.     This  was  difpenfing  with  het 
fervice  for  Hie  reft  of  the  time.     The  calc  of  Rex  v,  tk 
(^f)  Ante,  page  Inhabitants  of  Grejham{a)  is  clearly  diftinguifli able  from tbb 
5i9»P^-'fc^*'     prefent.     There,  after  the  pauper  had  been  in  fervice  I 
quarter  of  a  year,  his  mauer  infiflcd  on  turning  biA 
away,  and  threw  down  fifteen  IhilHngs,  ^hich  ^itm  iI 
that  was  due  at  that  time,  and  this  the  fervant  accepted, 
and  then  went  away.     There  the  contraA  was  cleajh 
»ut  an  end  to :  and  if  fo,  it  could  not  be  revi\xd  9igi^ 
\y  any  fubfequent  agreement ;   for  "when  the  pauper  re- 
turned, it  was  under  a  new  contraft  ;  and  it  appears  that 
the  pn.upcr  thought  himfelf  at  liberty  in  the  mean  titnc. 
— CJjRvOSE,  Jujltce,      It  is  clear  that,   if  the   fervant  be 
turned  away  by  the  wrongful  aft  of  the  mafier  before  he 
hnslervcd  the  year,  it  will  not  prevent  the  pauperis  gain- 
ing a  fcttlcmenr.     Now,  here  this  is  either  the  wrongful 
zii  of  the  millrefs,  or  it  is  a  difpenfation  with  the  fer>'ic«. 
'Yhv  caic  of  Rex  v.  Gttjhjm  is  dilHnguilhable  from  tlw 
prefent,  for  the  icafons  given.      1'his  is  more  like  the 
(1^1  Arte,  pare  cjfe  of  Rtx  v.  ihif  If/ha/fifants  cf  R'uhmotjd (LJy  where  thc 
i^,  i*l,  4S2.    pauper  left  his  fervice  thirteen  days  before  the  expiration 
of  tlic  year,  :it  his  mailci's  requeft,  but  received  his  whole 
wages :    and  ii  wa-?  lield  that  he  gained  a  fettlement  by 
fuch  feivjce. — Rule  abfolutc, 


irr»r<?rvini  466.   Rtx  V,    St.  Andrew   H$Ibcrnj  Trinity  91'r»:,   28. 


I 


the  end  of   the  year,  upon  the  nuntrN  becoming  hank*^uft,  ami  receives  the  full  >ear'»  wa^r^ 
l^v  J:tvi:;    U   fuihc;ir.t  to  g-in  him  a  kulemcu;, 
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county  otMiddlefex^  by  hiring  aad  fcrvice.     About  the       Rix  v. 
latter  end  of  tlie  fame  months  or  the  beginning  of  the  St.  Andrew 
month  following,  flie  was  hired  as  a  nurfery-ipaid  by    Hulbomw. 
Mrs.  Pctur^  the  wife  of  Chn/hpher  JPotier^  of  St.  Mar- 
garet IVcflrmnfier^  at  tlie  yearly  wages  of  eight  guineas ; 
ihe  continued  in  the  faid  fervice  till  within  four  or  five 
days  of  the  expiration  of  a  year,  when  her  mader  be- 
coming a  bankrupt,  and  the  meflengers  taking  poileilioii 
of  the  houfe,  her  miflrefs  difcharged  her,  paying  her  the 
whole  year's  wages. — The  Court  were  clearly  of  opi- 
;  Dion,  that  tlie  bankruptcy  of  the  mailer  did  not  dilTolve 
the  contraft  of  hiring  witliout  the  fervant'.s  confcht ; 
and  that  the  pauper  gained  a  fettlement  in  £/.  Margaret 
tVeftm'inJier.     Both  orders  qua(hed. 

467.    Rex   V*    Grantham^    Trinity    Term^    30.  Geo.   3.  A  fcnrant  wh« 
g.  Term  Rep.  754. — JViUlam  Read  was  hired  a  fortnight  is  ill-treated, 

after  Martinmas  1784,  by  Nsithanifl  Leadenham  of  ^///w^- *"V""T*  k"' 
^        r  ^     /•  I  •       >  ^  ^1  c£.\      ^    of  doors  by  hii 

twr,  farmer,  to  fcrve  him  for  a  year  at  the  waives  or  ol.  los.  rafter  three 
and  entered  upon  his  fcrvice,  and  continued   therein  days  btfore  the 
About  fix  weeks,  when,  with  his  mafter's  permiflion,  he  end  of  the  year, 
srent  to  affill  his  father,  who  thgn  was  ill  in  the  laid  pa- ""^  who  refufed 
Tifli  of  jfllngton,  and  with  wliom  he  ftayed  thirteen  weeks ;  ^^"u^^*  |^g  ^/xt 
At  the  expiration  of  whicli  time  he  returned,  in  confe-dj^y^  to  return 
^uence  of  a  warrant  having  been  obtained  againft  him  at  into  the  fervice^ 
,tiie  inftance  of  his  mafter,  into  his  fervice  under  the  ori-  <*©«*  "<>«  K*»"  • 
tginal  contraft,  and  continued  with  his  faid  mafter  ^^^^^^^^^^j^^^^ 
Sti/iday  tycmng^  three  days  before  the  expiration  of  ^hc  ^^Jj^^^^^^^^^ 
.year ;  when  his  mafter  came  home  in  liquor,  abnfcd  the  ter  pay  himwa- 
pauper,  threw  him  down,  and  afterwards  turned  him  out  g<^«  for  the 
of  doors.    The  pauper  flept  at  his  father's  that  night  in  whole  year, 
Ellington,  and  the  next  morning  his  mafter  would  have 
had  him  return  to  his  fervice,  and  ftay  the  lemainder  of 
tlic  year,  but  the  pauper  retufed  going  into  his  mafter's 
fcrvice  again,  and  threatened  that  unlels  he  paid  him  the 
whole  of  his  wages,  he  would  complain  of  the  ill  ufage 
.  be  had  received  to  a  magiftratc.     The  mafter  then  agreed 
to  pay  him  his  full  year's  v.agcs,  deducting  for  the  thir- 
teen weeks  he  was  wifh  his  father  in  his  illnefs,   which 
the  pauper  took,  and  tlicn  left  his  maftcr's  fervice,  contrary 
to  the  cxprcfs  requcft  of  his  majicr. — Lord  Kekyon,  Chief 
Juftice.     The  circumftance  flated  in  the  cafe,  that  this 
tranfaftion  happened  only  three  days  before  the  end  of 
the  year,  might  have  led  us  at  firll  to  fuppofe  that  tiicre 
was  fome  fraud  intended  on  the  part  of  the  mafter  ;  but 
none  is  ftated.     It  has  been  faid,  and  rightly  ib,  thai  an 
,tf/7;//2/ fervice  is  not  neceflkry,  for  that  a  con/\u£iivc  fer- 
vice is  fufhgient;  but  tlie  queftion  here  is,  Whether  we 
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468^  Rex  V.  Clayhydon^  Mich,  Term,  31.  Gm.  o^.  4.  Trrm  TJi«  nnrant,# 
r    iJ.>ioo.-The  pauper,  being  fettled  at  Ufculm  by  hiring  'Z^^J^^ 
r  and  icrvicc,  made  a  bargain  with  fVri/iam  ho^gfs  m  JJtm^  year  for  ^h\dk 
r  kefwell  (ot^  year,  at  the  wages  of  al.  15s.  and  fervcd  till  he  was  hired, 
'_   nine  days  before  the  expiration  of  the  year,  when  he  went  away  !• 
-    went  away  on  a  Sunday  roornin?,  in  order  to  get  another  of<*cr  to  get 

fl  II*  ri        lit  '  \  ft  *  Another  olaoo 

{ilace  when  his  year  mould  be  up,  without  alking  any  ^^p^j^^^'J^    • 
eave  of,  or  mentioning  it  to,  his  matter:  he  returned  on  year,  withdue  * 
the  Tuefday  following  about  fix  o'clock  in  the  morning,  aiking  hii  maT. 
when  he^fked  his  mafter  what  work  he  fhould  go  about:  w*»  confents 
the  mafter  told  him  he  might  go  and  ferve  the  mafter  he  J^f^^J^e"^ 
had  worked  for  the  day  before.     He  faw  his  mafter  about  of  ihc  year,  the 
an  hour  afterwards,  who  then  paid  him  his  wages  up  to  maAcr  inTifted 
that  time  only.    No  converfation  paffed ;   he  then  went  ^  wming  him 

awav,  and  did  not  afterwards  return:    he  wfyed  to  have^^^jJ^J^^^r    ' 
n     "  t  1  It'         /I  II         I     J  '  T  fercd  njoi  hi% 

Jtayed  out  tM  year^  hut  bis  majier  would  not  let  htm, — l>ORD  ^ages  up  to 

Kenyon,  Chief  Jufticc.     It  is  now  too  late  to  fay  that  a  thit  time^ 
<onftru^ive fervice,  purfuant  to  a  hiring  for  a  year,  will  w*»ich  heac- 
not  confer,  a  fettlement  on  the  fervant :    though  I  very  ««P^«^7^*«n< 
much  doubt  whether  a  greater  certainty  on  this  ftibjcA  Yhis^^i/^*"^* 
would  not  have  been  attained  by  attending  ftriftly  to  a  diObiution  cC 
the  words  of  the  aft  of  parliament ;  however,  in  order  the  coniraa, 
to  preferve  an  uniformity  of  decifions,  we  muft  adopt  tlie  "J*^  '^^'^^ 
conftruftion  which  has  fo  frequently  been  put  upon  it.  tbotlrflHilM^ 
But  I  do  not  know  that  it  has  ever  oeen  decided  that  a  vam  ««>w  to 
fettlement  was  obtained,  vnUfs  by  conftru^ion  tin  relation  ftay  out  the 
brizveen  mafter  and  Jervant  continued  Hui  ing  the  whole  year,  y^^* 
The  cafes  of  Rex  v,  IJlip  (^),  and  Rex  v,  Maddin9ton{b^ ^  («)  Ai>teipagi 
which  have  been  relieJ  on,  do  not  govern  the  prefent.  In  495,  pi.  435. 
the  former,  the  fervant  did  not  return  until  after  the  expi-  {})  Ante,  p^ 
ration  of  the  year;    and  the  fafts  of  that  cafe  left  theiio,i>l.44i* 
queftion  open,  whether  or  not  the  relation  between  the 
parties  fubfifted  during  the  whole  year,      I'hc  Court 
tJierc  thought  that   the  mafter  improperly  rcfufed  his 
confent,  and  that  though  the  fervant  were  not  in  the 
aiSlual  difcharge  of  his  duty  in  l.is  maftcr's  houfe,  yet,  as 
he  was  liable  to  be  called  into  the  mafter's  fcrvice.during 
the  remainder  of  the  year,  that  he  was  conftruvftively  iii 
that  fervice  down  to  the  end  of  the  year.     But  the  prefent 
cafe  differs  from  that,  becaufe  during  the  continuance  qf 
the  year  a  further  aft  was  done.     When  the  fen^ant  re- 
turned after  his  abfence,  the  mcfter  not  only  found  faujt 
with  him,  but  refufed  to  take  him  again  into  his  fervice : 
It  is  true  that  the  fervant  wilhcd  to  continue,  but  both 
parties  did  that  which  put  an  end  to  tJie  contraft  ;    the 
one  paid,  and  the  otlier  received  the  wages.     After  that 
period  the  fervant  was  no  longer  fubjeft  to  the  control 
pf  the  mafter.     In  Rex  v.  JJltp  (c),  theiervant  was  under  (0  Amc,piti 
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the  maftcr*s  controul  during  the  whole  year ;    he  wm 

^*"  liable  to  be  called  into  the  inalVer's  fcrvicc  whenever  the 

inaftcr  thought  proper:    but  here  the  relation  between 

the  maftcr  and  (ervant  was  refcinded  befoie  -the  end  q£ 

the  year  by  the  aft  of  both  parties  ;  then  it  is  iiopoffible 

to  fay  that  the  pauper  was  conftruftively  in  tlie  fervioe 

r>S<  after  that  time.     So  in  tlie  cafe  of  Rex  v.  AiaJdingtcH  {aU 

♦S.    though  the  fervant  left  the  fervice  three  weeks  before  the 

end  of  the  year,  and  went  to  his  friend^  bccaufe  he  was 

not  able  to  perform  his  fervice,  yet  there  was  no  aft  done 

during  the  year  to  put  an  end  to  the  contraA.     After* 

wards,   indeed,  when  the  mailer  paid  the  fcrvant  hii 

wages,  he  dedufted  a  part  of  them ;    but  he  could  not 

by  an  aft  ex  poftfa£lo  deprive  the  fervant  of  the  benefit 

to  which  he  was  before  entitled.     But  the  cafe  of  Rex  v, 

pa^  Grejham(b)  is  extremely  like  the  prefcnt;  there  theCoun 

,61.    held  that,  by  the  aft  of  accepting  the  wages,  the  fervant 

agreed  to  put  an  end  to  the  Contraft.     1  am  therefore  of 

opinion,  that  there  could  be  no  conJiruSfive  fervice  in  tliis 

cafe,  when  the  parties  themfelves,  by  mutual  confent,  put 

an  end  to  the  relation  of  mafter  aud  fervant  within  the 

year. — ^Ashhurst,  Jufuce.    It  is  much  to  be  lamented 

that  the  diftinftions  in  thefe  kind  of  cafes  have  been  fo 

nice  that  it  is  difficult  to  difcover  the  principles  on  which 

they  have  been  decided.    The  queflion  then  is.  What  is 

the  principle  on  which  they  have  turned  ?     1  think  that 

will  be  beft  fupportcd  in  this  cafe  by  determining  that 

the  fervice  did  not  continue  during  the  whole  year*     It 

is  not  now  to  be  contended  that  an  aftual  fervice  is  ne- 

cdfary ;    it  muft  be  admitted  that  a  conftruftive  one  is 

fufficient.    But  this  cafe  is  diftinguifliable  from  that  of 

page  Rfx  ^^  Jftip\{c)  ;  for  hcrewas  adilFohition  of  thccontrac^ 

435,  before  the  end  of  the  year  :  on  the  fervant's  return,  the 

maftcr  infiftcd  on    difcharging    him,    and  offered    his 

wages ;  and  though  the  fcrvant  av/^v/  to  continue  in  thit 

fcrvicc,  yet  he  at  length  confcntcd  to  put  an  end  to  the 

contraft,  by  taking  up  thofc  wages.     The  acceptance  of 

wagc^  was  a  fignifying  of  the  confent  on  Kls  part.     And 

this   brin;;^s   it  within    the   cafe   of  Rex  v,  Grr/fuim.-^ 

r,        CTR(^5'Fi,  'JNltli-e  [ri).     Thouc^li  there  has  been  feme  con- 

•^■^      traricty  in  the  cafes  as  to  what  fliall  be  faid  to  be  a  liiring 

for  :i  vrrw,  yet  it  i^  clearly  fettled  that,  if  during  the  year 

there  he  a  difTohition  of  the  contraft,  no  fettlement  can 

hi\  gained.     Now  on  the  fafts  of  this  cafe  it  is  clear  that 

the  coiirraft  was  diifolved  before  the  end  of  the    year. 

'\  he  miiitcr  rctukd  to  receive  the  pauper  into  his  ftT\ice 

w!)cri  he  rtTurned,  to  which  tlic  latter  made  no  obitftion, 

)lVit  iLC'.ivcd  «jis  V  ages  up  to  that  dav  onlv.     It  is  indeed 

lUtcii 


5STTL£liI£Ht  BY  fll&IKO   AKB   StRVfCS.  JH 

llafed  afterwards,  that  the  fervant  wtflied  to  have  fcrved      *'«  •• 
out  the  remainder  of  the  year,  but  that  his  mafter  would  ^''^^■^••■t 
not  let  him»  yet  it  is  clear  that  at  the  time  when  the  wages 
^ere  pkid  both  parties  confented  to  put  an  end  to  the 
tontradt ;  for  it  is  fiated,  tha:t  no  conYCriation  pafled  at 
that  time ;  and  though  tbt  fervant  may  have  Wiihed  to 
{lay  till  the  end  of  the  year,  yet  he  did  not  CQmmunicati^  * 
that  wifh  to  his  mafter.    And  the  other  fad  ftated,  name-   ' 
ly,  t]iat  be  accepted  a  fum  fhort  of  the  whole  year's 
wages,  ikews  that  it  was  underftood  bv  both  that  they 
intended  to  diflfolve  the  contraft.     This  cafe  is  diftin* 
guifliable  from  thofe  of  Rex  v.  I/ltp,  and  Rex  v.  Madding^ 
toftj  for  die  reafons  already  given ;  and  it  is  like  thac  of 
.  Rex  ^^  Gr£/5&tf»i.— Order  of  leffions  quaihed. 


XIV.  Of  evidence  of  hiring  and  fervic'e. 


469.  Rex  V.  Holy  Trinity  in  JVareham^  Hilary  TJnw,  g^-^^,^  ^  ^^ 
22.  Geo.  3.  Cald,  141 . — The  cafe  ftates|,  Thatit  was  proved^  pauper*!  haviqg 
tliat  the  pauper's  hufband  was  horn  in  the  parifh  of  £^^  lived  in  the 
Regis  m  the  county  of  Dorfet  5  and  it  was  alfo  proved  by  "parity  ^  «• 
the   pauper,   Elizabeth  Samtjon^  tliat  her  hulband  'W'as^^Jf^^L 
abroad  beyond  fca,  and  had  oecn  fo  for  two  years  paft,  if  thlt  be'^ 
alive  ;  that  to  her  knowledge  he  lived  in  the  capacity  of  fettled  in  tte 
an  oftler  with  Mrs.  Lee^  of  the  parilh  of  the  Holy  Trinity^  parifli,  will  fnp. 
in  JVareham,  fome  years  fince  deceafed,  at  her  houfc  there  P°^  *•  "^ 
about  two  years,  where  Ihe  had  fcenhim  brew;    but. !^!*J1^ 5l  • 
whether  there  was  any  agreement  or  hiring  relating  to  t  year. 
fuch  fervice,  was  not  proved ;  but  that  fhe  had  heard  her 
hufband  fay,  he  was  fettled  in  the  parifli  of  the  Holy  Tri* 
nliy  in  Wareham,  —  Lord  Mansfield.     The  feffions 
have  drawn  tlieir  conclufion,  that  he  was  hired,  and  I 
think  tliey  have  done  right. — Buller,  fujlice.     Though 
the  evidence  is  flight,  tliere  is  nothing  to  contradift  it.— 
WiLLEs  and  Ashhurst,  Jujlices^  concurring,  Rule  dif- 
charged'and  both  orders  amrmed. 


? 


470.  Rexv.  Si,  Sepulchre^  London^  Trinity  Tc?'m,  25.  Geo.  The  deelMitlo* 
.  Editor's  MSS.— Sarah  Frith  md  her  three  children,  ^j|^*^**J^"^' 
eing  removed  from  Birmingham  to  St.  Sepulchre^  THE ^of,^ con-**' 
SEssiONSconfirmedthe  order,  andftated : — That  the  pau-  cernjng  hit  M* 
per  was  born  in  St,  Luke^  Old  Street-^  and  about  nineteen  tiemcnt  focro  8tr 
years  fince  married  her  late  hulband  Charles  Friths  ^^j^q  ***  •.^'*®^ * 
died  about  a  year  and  a  half  ago ;  tliat  fome  time  before  ^t  dcpCT4^ 
on  a  written  innrumeot|  it  n^uil  t,ti\  ^  (H^w n^  that  en^vir/ hat  been  made  afctr  tbt 

bis 
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Rrx  V.  his  death,  her  faid  hufhand  did  in  her  prcfcnce  and  hear* 
«T.  5:  per-  j„g  inform  the  Secrcf^rv  oi  the  Lving-in-hofpitai  in  the 
cnii,Ui.to>.^^^^^^  of  MMUfex,  tliat  lie  was, 'before  his  marriage,  a 
v;rittcn  articled  fervant  for  two  years  to  Kir.  Richard 
Spital  in  the  Old  Bmtry  in  the  pariib  of  Su  Sepulchre ;  and 
that  he  duly  ferved  him  in  the  faid  parifh  two  years  under 
the  faid  articles  ;  and  that  the  fervice  was  cognpleted  be- 
fore his  marriage  with  the  pauper;  and  that  he  worked 
at  buckle  cutting,  and  received  one  guinea  *^  week,  and 
lodged  and  boarded  in  the  houfe  of  his  mafter,  for  which 
he  paid  nine  Ihillings  per  week.  It  atfo  appeared,  that 
tl:c  piafter  Richard  Spital  has  been  dead  about  twelve 
years;  and  that  the  pauper  never  faw  the  articles  under 
which  her  huiband  ferved ;  nor  were  the  faid  articles 
produced  at  the  hearing;  of  the  appeal;  nor  vas  any  evi- 
dence given  of  any  enquiry  after  them. — Mr.  Bear- 
CROFT  and  Mr.  Morris  fiiewed  caufe,  Thconlyqucf- 
tion  is,  on  the  admiffibility  of  the  evidence.  It  is  not 
ufual  for  this  Court  to  enter  into  that  ^ueftion,  or  to 
interpofe  in  a  fettlement  cafc^ftcr  tlie  evidence  has  been 
received  at  feifions,  becaufe  the  evidence  mi^ht  have  been 
given.  But  this  was  good  evidence,  and  it  is  an  invaria- 
ble rule  at  all  feffions  to  receive  evidence  of  what  the  huf- 
band  or  f^tther  fa'ui,  when  dead,  or  run  away,  as  to  fa£ts 
concerning  the  fettlement,  though  not  generally  that  be 
Hjvas  fettled.  There  are  other  exceptions  to  the  general 
rule,  that  hcarfay  is  no  evidence.  What  a  bankrupt  fays 
before  the  art  ot  bankruptcy  is  evidence ;  as  when  he 
declares  an  intention  to  abfcond,  although  he  cannot  he 
a  witnefs  to  prove  an  aft  of  bankruptcy.  The  maflcr  in 
tills  cafe  had  been  dead  twelve  years  ;  and  there  was  no 
public  rcpofitory  where  fuch  agreements  were  kept,  fo 
^m\  Ante,  page  that  any  enquiry  after  the  articles  now  was  idle;  they 
i;i,  J.:.  :oS.  cited  tlic  ca(c  of  Rex  v,  St.  jVlichael  Rath{a)^  and  as  to 
ih;  Poft.  litle  tlic  cafe  of  St,  S(iviour  Soutoivark  {h^^^  they  faid  the  pro- 
•' Apjr«^"^»<^^-  bchiJitv  \v2s  that  there  was  no  indenture  of  apprentice- 
•♦  ihip/'  fhip  (r),  or  that  it  was  not  ftamped  ;  they  alfo  cited  Rix 

(e)  v^ti.iscarc  t'.  Erji  KvQ'.lf  id). — Mr.  Silvkster  and  Mr.  Gouch, 
tnte,  voi.i.  crntra.  'I  lie  pra^ice  at  Itffions  goes  no  farther  than  to 
p-t^^^-s.  fhew  that  the  widow  may  be  examined  as  to  what  the 

p|.  64?.  tj^htrc^^j^^jj-^^^^  j-j^j^^   „j^^j  ^j^g  ^j^'j-p  ^,j^gj  QPJ^.  provrs  th^t  where 

rr!idcto(Jy  ^^^  iTiflrument  is  loft,  or,  from  length  of  time,  is  prefumcd 
thejtwafcoo  to  t>c  loll,  parol  ovidcncc  is  in  all  cafes  required,  and 
indcntuic.  there  cannot  be  one  rule  for  //'>//w/;///n--/W/,  another 
'{d)  Sec  vol.  i.  for  or.o  feffions,  and  a  third  for  anotlier  fcflions.  Here 
p.485.p!.C8c..  x\\c  fettlement  depends  on  a  written  agreement,  which  is 
not  produced,  norfliewn  to  be  loft.  '1  he  }^rilh-ofIicers 
ought  to  have  gone  a  ftep  fc^.rtaer,  a;id  eiicjuircd  after  the 

;^ruclc*\ 
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articles.     But  that  enquiry  is  negatived,  and  therefore      Rix  t^. 
the  evidence  is  not  competent. — Willes,  Juftice.  (Lord   ^^'  ^^tmi.^ 
Mansfield  being  abfent)  The  firft  queftion  is,  Whe-  ^«»'^^««>^»- 
ther  .the  declarations  of  the  hufband  are  admiffible  ?     In  S<c  R«»  v, 
general,  fuch  declarations  certainly  are  not ;  but  the  ufagc  ^°"^  Bc^bw^ 
at  feflions  is  not  fo  ftrift,  and  the  only  cafe  cited  on  the  ^^^^^'^ 
fubjeft  feems  to  Ihew  that  the  ufage  is  fo.     The  deda-  poit.  litte 
rations  of  a  bankrupt  arc  evidence  only  as  to  the  ^uo  "  Apprt 
animo^  and  do  not  apply  here.     On  this  point  I  think  the  **  ^*«"' 
order  might  be  fupported.     But  it  is  not  neccflary  togivc 
an  exprefs  opinion ;  becaufe  on  the  other  point  the  cafe 
feems  to  be  weak ;    for  it  is  found  that  no  enquiry  was 
made  after  the  agreement,  and  what  is  faid  in  tlie  cafe  of 
5/.  Afichael^  Bath^  is  deciiive  to  Ihcw  that  fuch  enquiry 
is  neceffary. — Ash  hurst,  Jujiice,     There  is  no  occafioa 
to  give  an  opinion  on  the  firft  point ;  not  that  I  fhould 
have  any  difficulty  concerning  it.     On  the  fecond  point, 
there  is  no  rule  tetter  cftablilhed  than  that  the  be/i evidence 
muft  be  given :  there  were  places  here  where  an  enquiry 
might  have  been  made;  the  mafter's  executors  Ihould 
have  been  applied  to  ;  or  if,  on  enquiry,  it  had  appeared 
that  he  had  nowt^  that  might  have  been   fufficient. — 
BuLLER,  JujUcc.     I  am  of  the  fame  opinion.     The  pre- 
fumption  is,  that  there  were  two  parts  of  this  agreement; 
but  it  is  not  even  inquired,  whether  the  pauper  had  left 
any  papers.     Although  it  may  be  probable  that  the  agree- 
ment would  not  have  been  found,  yet  an  e!\quiry  after  it 
muft  be  Ihewn.     As  to  the  firft  point,  what  has  teen  faid 
of  declaration  of  a  bankrupt  does  not  apply.     In  the  cafe 
of  St,  Michael  Bathy  it  was  an  examination  before  jul- 
tices,  and  in  Rex  v.  Eajl  Knoyle^  the  faft  was  found;  aud 
the  Court  took  them  as  found. — Order  qualhcd. 
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C  HA  PTER      THE      NINTH. 

SETTLEMENT    BY    APPRENTICESHIP. 

I.  Tht liatutes. 

IL  Ofrw'E.miiDi'^GnucJJarytogalnafcttlcmentn    • 
III.  Of  THE  TIME  of firvlce. 

IV.    0/ THE  VLACZ  of  fcrvicc, 

V.   Of  difcharging  the  bidentures* 
VI.  Of  binding  to  one  majier  and  fer*b\ce  with  another^ 
Vll.  Of  apprenttcejhip under  CERTIFICAIE. 
VIII.  Evidence  of  apprenttcejhip. 

I.  Thejlatutcu 

471-  "DY  3.  Will  £5f  Mmy^  c.  11.  f  8.   ^  If  any  per- -^PP^^'** 
XJ  *'  fon  ftiall  be  bound  an  apprentice  by  /Vr-^^  ^^^ 
"  denture  (a)  J  and  inhabit  in  any  town  or  pariih,  Aich  ^^in  a  ftrde- 
*^  binding  and  inhabitation  ihall  be  adjudged  a  good  ment  by  fort^ 
*'  fettiement,  though  no  fuch  notice  in  writing  be  deli- ^«y«  ^^><*«n<^c, 
•*  veredand  publilhed  (^)."  ^  though  no 

*  ^    '  notice  w«sgi¥ea 

pMrfu«nttoi3.&i4.Car.  2.  c.  i».  thei.  Jac.  2.C.  i7.and  j.Wi!l.  3.  c.  xi.rrt)  See  31;  • 
Ceo.  2.  c.  IT,  poft.  page  544.  pi.  474.         (^)  Sec  the  feveral  ftatutca  requiring «a?ir#r, 
ante,  page  119.  pi.  147. 

472.  By  9.  and  10.  /^//.  3.  c.  11.  reciting  the  certi-  No  pcrfon 
licate  aft  of  8    &  9.  I^iiL  3.  c.  30.  (r)  it  is  enacted,  ^"l^'^'K^^*^" 
*'  That  no  perfon  or  perfons  whatfoeVer  who  Ihall  come  ccrtlfi^tc^ihaa 
•'  into  any  parifh  by  any  fuch  certificate,  Ihall  be  gain  a  fcuic- 
**  adjudged  by  any  aft  whatfoever  to  have  procured  a  mcnt  by  ap- 
"  legal  icttlemcnt  in  fuch  parifii  unlefs  he  or  they  Ihall  P^^^^^^^P- 


T»» 


47^.  By    12.   ^nn,  flat.  i.    c.  18.  f.  2.  reciting  the  Apprenticw to 
certificate  aft  8.  &  9.  /^///.  3.   c.   30.  it  is   enacted, ccriificated per- 
•^  That  if  any  perfon  whatfoever  who  Ihall.upou  or  after  ^?"*  ^^  "^ 
*•  tlie  24th  ot'June  1713,  be  an  appk&ntke  bouiid^j-^Xp^T 


j44  S£TTLEM£Kf   BT   APPkENTICSSHtP. 


cc 


It 
<4 


hi  hmture  to  any  perfon  whatfoever  who  did  come  int<s 
or  fhall  relidc  in  any  parifh,  townfhipy  or  place  in  that 
*'  part  of  Great  Britain  called  England^  by  means  or 
MVicTepoft.  **  licence  of  I'uch  CERTIFICATE  (d),  and  not  afterwards 
title  ••Certifi-  **  having  gained  a  legal  fettlement  in  fuch  parifh,  town- 
«•  caie.*»  C6  (iijp^  Qf  place;  fuch  apprentice, by  virtae  of  fuch 
"  apprenticefhip,  indenture,  or  bindings  fhall  not  gain 
or  be  adjudged  to  have  any  fettlement  in  fuch  parHh, 
townfhip,  or  place,  by  reafon  of  fuch  apprenticefliip 
*^  or  binding  ;  but  every  fuch  apprentice  ftall  have  his 
•*  fettlement  in  fuch  parifh,  townfhip>  or  place,  as  if  he 
*'  had  not  been  bound  apprentice  to  luch  perfon  as  afore- 
*<  faid ;    any  ad  or  a£ls  of  parliament  to  tlic  contrary 

*'  notwithftanding." 

> 

Aftappreniice       474.  By  31.  G<d;.  2.  c.  II.   RECITING  the   3.  WilhH 
bound  by  </e«</,  Jlfary^  c.  II.  f.  8.  it  is  ENACTED,  ** That  no  perfon  who 
Ifc^f^fiTn**'  "  ^^^^  bo.  bound  apprentice  by  any  deed,  writing,  or 
firftVuly*"^    .**  contraft  not  indented^  being  firft  l^gMy  JJamp€d{b)^ 
Jtamftd^  is  In-    ^^  Ihall  bc  liable  to  be  removed  from  the  town,  parifli,  or 
titled  to  a  fet-    "  place,  where  he  or  (he  fhall  have  been  fo  bound  an 
^"^"^;]^°^°   "  apprentice  and  refident  forty  days,  by  virtue  of  any 
*PF«^      •      (c  order  of  removal  granted  by  two  juftices  of  the  p6ace 
(f)  ScethefirAcc  of  any  County,  riding,  divilion,  city,  borough,  town- 
l7i^'Stt    **  corporate  or  place,  or  by  virtue  ot  any  order  of  tlic 
501.  for  the      "  juftices  at  their  general  or  quarter  fefiions,  by  reafon 
fevcral  flatutw  '*  or  on  account  of  fuch  deed,  writing,  or  contract,  not 
and  the  deter-  «*  being  indented  only.     But   it  is  PROVIDED,   that  this 
^*reUtb  ^  w'^'  "  ^^^^^^  ^^^^  "^^  extend  or  be  conftrued  to  extend  to  fct 
ttepaymcnt^of  **  ^^^^^  ^^  "^^^^  v*^^^  ^'^Y  judgment,  order,  or  decree, 
the  ftamp  duty/^  which  (hall  have  been  inaidc  as  aforcfaid  before  the  ift 
*'  oi  May  1758/' 


II.  Of  rut  Bli^DU^G  fiecfjjary  to  gam  a/cH/emenU 

Any  perfon  47  ?•   ^fficfiyniGuf^  Tr'unty  Tcrm^  9.  Ann,  AfSS.r^lf  an  ap- 

bound  as  ap-  prentice  bc  l^ound  to  a  niaftcr  who  has  no  right  to  take  an 

prentice  to  a  apprentice,  yet  a  fcttlcnicnt  will  be  i^aincd  under  fuch  ail 

c..--no.tak.  indenture,  by  icrxiccr.-J. 

oncjfhitlhbercby  ps'n  a  fef ilemcnt.     S.  C.   Vin.    Ah,   20.  (c)    Sec   the  cafe  of  Rc:( 

V.    St.    Pctrox,  Dartmouth,  Hilary  Tcrrj,  31.  Cicu.  3.  p  it. 

An  Jipprentice       ^^^5,  Neivhcrry  v.  Si.  ALnrv's^   fiilary  Ternty  3.  Geo,  i. 
^Murfng*?^' ^^^O*  i54--^lf  a  poor  boy  of  fcjurtcen  years  of  age  bound 

iincy,    thereby  jaint  a (bttlcrtient*     S.  C.  And.  373.    S'.  C.  Sttt,  ic  Rem.  77.    S.  C.  1.  Rort 
54a- pi' 7  7».  himfilf 
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liiitlfelf  apprentice  for  fcven  years  to  a  weaver— Mr.  ^^wbtrry  v. 
Tyrrell  argued,  that  ais  this  was  not  A  binding  according  *'^*  ^,*«^'«» 
to  the  ftatute,  the  indenture  was  void,  bccaule  an  infant 
could  not  bind  himfclf;  and  therefore  tlie  pauper  could 
not  gain  a  fettlement  under  it. — But  per  totam  Cu- 
ll i  am,  It  did  gain  him  a  fettlement ;  for  an  infant  may 
make  an  indenture  for  his  own  benefit. 

477.  Cuerdcn  v,  Leiandy  Hilary  Tcrm^  4.  Geo,  2.  2.  Stra.  An  apprentice 
^03. — A  poor  boy  was  bound  out  apprentice  by  indcn-  «nnotS«»n  • 
ture,  and  the  mafter  had  tWeiity  (hillings  paid  him.     The  («*l«»«n»  ^^ 

'.        p         J,  'r^t-n^  ••  wvitude  under 

apprentice  lerved  three  years,  but  the  maltcr  never  paid  ihc  indentures* 
the  duty  impofed  by  the  8.  Jnn.  c.  g.  —  Fortescue,  unlefs  they  are 
Juftice^  on  the  circuit  at  Lancaftcry  held,  that  the  pauper  *«P»y  ftampcdi 
gained  a  fettlement  becaufe  the  mafter  has  fix  months  to  s.  c.  2.  SdT. 
pay  the  duty  in,  fo  that  during  thofe  fix  months  a  fettle-  Caf.  134; 
ment  was  gained  which  it  was  ilot  in  the  power  of  the*'^*^?"^-^^^* 
mafter  to  defeat  by  matter  ex  poft  faeia.     But,  upon  dc-  ^*  ^"  ^'  ^f^^ 
bate  afterwards  in  the  King's  Bench,  it  was  deterniined  s.c.t?Bott 
to  be  no  fettlement ;  for  the  ftatute  fays,  that  if  the  duty  p.  46^.  pL^/Q; 
be  not  paid,  the  indenture  Ihali  be  void  to  all  intents  and 
purpofes  {a)* 

478*  Salford  V.  ^terefordj  Mich.  Tterni^  5.  Geo.  4.  MSS.  Aii  apjirentic* 
''^John  Lineacre^  while  he  was  under  the  age  of  twenty-  candniy  pro- 
one,  was  bound  by  indenture  an  apprentice  to  fViliiam  *°"  *  ^***1m 
Gibfon  in  the  parifti  of  Salford  in  Lancajhire :  the  inden-  J^*^!,I*T»7iii 
turcs  wcr9  never  Jiampedi  but  the  apprentice  ferved  his  for  the  appnm^ 
time  out  under  them  in  the  parifti  of  Salford.    The  fef-  tkf/hip  cannot 
fions  conceived  this  to  be  a  good  fettlement  by  way  of  *^."'^*'*^^'* 
fervice.     But  the  Court  of  King*s  Bench,  on  tlic  autha-  ^f^^^  %„ 
rity  of  the  cafe  of  Cuerdcn  v.  Leland{b)y  quaflied  the  order,  k,'.  b'  j^ 
for    that  fervitude  under  indentvlres  of  apprcnticeflliii    ..        a  tfL  ^ 
which  are  not  ftarapcd  can  ncVcr  gain  a  fettlement  (r).  ^--;  "**"*  ^  ' 

(a)    For  the  fcvcral  (laiutes  and         {e)    See  alfo  Rex  v.  Stratton. 

the  cafes  which  have  been  determined  vol.  i.  pag^-46i.  pi.  645.  Rtx  v. 

refpeAing  the  payment  of  the  ^4^^  Whitchurch  Canonicorum,    vol.   i« 

Jiititi  oti  indentures  of  apprentice-  page  464.   pi.  650.  Rex  v.  Mawn* 

lh!p>    fee  the  fitd  Tolume  of  this  ham^   vol.  i.    page  462.  pi.  647. ; 

woik,  page  471.  to  501.      See  alfo  and  Peter  Church  t>. All  Saintt,Here- 

Rex  t/.  St. Matthew's  Bethnal  Green,  ford,  poft^  page  55 1»  pi.  4S7.  that 

vol.  i.  p^g^  577*  pi*  S29.  and  pod.  if  an  apprehticeffaip  be  intended,  al* 

|>a.  550.  pt.  486.  that  an  apprentice  though   no  Indenture  be  executed,- 

hoandojtby apubllc charity (hzW^iin  yet  the  fervice  under  the  intended 

a  Ti^tclemeAt  by  fcrvlng  under  his  in*  bindintc  will  hot  gain  a  fetclemont  af 

cSentures,    although  they    are    not  h^f  lirlniMd  fetvite. 
Aamped  purfoam  to  S.  Ann.  c.  9, 

''*Voi..  II.  Nn  47$- ^ff 
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The  bindinj  ^j(j.  Rex  V.  Mellin^ham^  Trinity  Term^  5,  &  6-  Gr».  2. 

r«:;dnotbcby    j,  j^^jf]  Caf.  ^ij.— One  J f^illiam  Burgefs  was  bound  an 

"'*'^'";'''(°'^!^*  apprentice  bv  a  deed  in  the  form  and  manner  of  an  in- 

ing  a /r//.Vwc«i.  denture,  but  it  was  not  actually  indented.     The  juilices 

at  lllTions,  on  the  foot  of  that  bindings  adjudgol  it  to 

gain  a  fettlement.    The  order  of  fef&ons  was  afterwardi 

qualhcd  bv  the  Court  of  King's  Bench,  becaufe  a  binding 

without  indenture  was  not  good.     But  now  by  31.  G«. 

2.  c.  1 1,  no  fettlement  fhall  be  avoided  by  reafon  of  the 

(«)  Ante,  P«se  J  ^j  j^^^  l^j      indented  only  {a\ 

544  Pl- 474.  ^  ^  ^    ^ 

The  binding  to  4^0.  S/.  Nicholas  v.  5/,  Peter* s<t  Mich.  Term^  10.  <?«,  2. 
gain  zfutkment  2,  Stra.  io66i — Jamcs  Blytkc  was  put  an  apprentice  to 
may  be  for  left  the  parifh  of  ^/.  Peter*  5  for  four  years  bv  indenture,  and 
^tKz/7'^lZl^  hved  there  and  fervcd  tlic  time.  By  5,  klizc.  c.  4.  f  26. 
dcntSres  ha*Jl'  ^^  ^^  enafted,  *'  That  perfons  may  take  apprentices  for 
been  vacated  en  *'  feven  years  at  the  leaft ;"  and  by  feftion  41 .  it  is  declarti 
this  account  by  <*  That  all  indentures,  covenants,  and  bargains  of  or  for 
thtfarties.  cc  the  having  or  taking  any  apprentice  otherwife  to  be 
$.c.Andr.365.  **  made  or  taken  than  is  before  ordained,  Ihall  be  ckarfy 
S.c.  2.  Scff,  u  2;wV/ in  law  to  all  intents  and  purpofes.'*  Itwastlieir- 
f*o  *il''  e  o  fore  objcftcd,  that  as  the  pauper  was  not  bound  for  feitu 
J,.  years^  as  the  Uatute  5.  tliz.  c.  4.  requires,  he  had  gamed 

s.  c,  B.  R.  H.  no  fettlement. — But  the  Court  of  King's  Bench  were 
3»5'  of  opinion,  that  here  was  a  fettlement,  for  it  appears  thsf 

S.C.  I.  Bolt,  between  the  26th  and  41ft  feftions  there  are  many  rr- 
*^'*  gulations,  what  fort  of  perfons  fhall  take  apprentices',  and 

what  not,  which  arc  never  regarded :  and  it  would  be  of 
mifchievous  confcqucnce  now  to  refer  this  laft  feftion 
back  to  all  the  reft.  7  he  word  void  muft  be  conftrued 
voidable.  Here  the  indenture  has  had  its  cfFeft,  and  nei- 
ther niajfcr  nor  fcrvunt  have  taken  advantage  of  the  ob- 
jection [a), 

A  hirJt-^f  :iTA  ^^'-  -^^'^  ^'-  J<oy:lcivram,  Euficr  Term^  1^.  Gr^.  % 
/«rv/Vr  will  gain -^V^^'^^'-'^^^c  motlicr  of  the  pauper  propoicd  to  put 
a  ftttlcmtHty  al-  him  an  apprentice  to  j4.  Scott  in  Nonhouran.  Scot:  rc- 
though  the  ap-  fufed  to  take  him  unlefs  his  relations  would  clothe  liini, 
I7l^'^'/Zln  or  furnifti  money  for  that  purpofe.  The  grandfathtmf 
ii:e  indcniurcs ;  ^^^^  paupcr  accordingly  agreed  to  pay  thirly  (hiilings  t?  I 

for    that    only  fubjefVs  the  ma^er   to  a  forfeiture,  but  doth  not  vacate  the  indrn:u  ».    I 
S.  C.    2.  Sefl".  Caf.  ir6.      S.C.  i.Stra.  1132.        S.  C.  Burr.  S.C.  145.       S.  C.  1.  ILa 
485. 

(«)  See  aKo  Rex  v.  St.  Pctrcx,  «•  full  age  of  twenty -one  yejn/*  is 
vol  i.  p^jcc  543.  pl,*72i.  and  pelt,  n  ct  i^mV  for  having  001  it  red  the  altn- 
pMft  55!^,  pi.  ^i)\ .  liiftt  the  indcniUTC     naiivc  dirc^ed  by  43.  Ellz.  c.  ?.  t. «. 


©r  a  parifli  apprentice  btund  «<  un-     «  or  (ks  time  of  hct  marrbge.*' 
**  (ill  Ihe  ^11  have  acc«>nipli{hed  her 
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the  mafter  to  clothe  the  boy  withal;    and,  in  purfuanctf      Rix  v. 
of  this  agreement,  the  mafter  laid  out  the  thirty  {hillings  ^^*^"°^'*^^* 
in  clothing  for  the  boy.       Afterwards  an  indenture  was 
drawn  and  executed  by  the  mafter  and  the  apprentice, 
arui  the  tliirty  Ihiliings  repaid  by  the  grandfather  to  the 
liiafter.     The  pauper  ferved  his  time  under  the  inden- 
tures.    The  queftion  was,  Whether  this  thirty  (hilling^ 
be  fuc!i  a  fum  as  ought  to  be  inferted  in  the  indentures 
by  the  8.  Jnn,  c.  9.  1.  39  {a)  ?— Lee,  Chief  Juftice^  faid,  («)S€ep.474« 
tlie  not  inferting  in  words  atlength  the  fullfum  received,  ^^  *^*' 
or  direftly  or  indircftly  given,  contraftcd,  or  agreed  for, 
fubjedls  the  mafter  or  miftrefs  to  a  forfeiture^  but  doei 
not  make  the  indenture  void.    The  other  three  Juftices 
concurred,  that  the  pauper  by  ferving  under  thefe  indcn-* 
tures,  had  gained  a  lettlemcnt  in  Northowram, 

482.  Rex.  V.  St.  Peter^s  on  the  HiU^  Hilary  Term,   14.  SettlrtMnt  may 
Geo.  2.  MSS. — William  Jack/on  waS  legally  fettled  at  Si.  bcgwned  wbert 
Mary  by  a  hiring  and  fervice,  and  afterwards  was  bound  ^^apiprentici 
an  apprentice  in  St.  Peter's  in  Chejler^  to  a  carpenter,  for  Jhoogh  th«  In* 
it^txi  years  i    but  the  indentures  were'  not  executed  by  denture  u  not 
his  mafter. — Lee,  Chief  Juftice,     It  is  objefted,  that  this  executed  bj  tiii 
indenture   is  not  good  becaufe  not  executed  by  the  maf-  ■■*ft«'* 

ter,  but  that  makes  no  difference  if  tho'  apprentice  him-* 
fclf  was  bound  {bJ. 

483.  Rex  V.  St.  PetroXy  Trinity  T^rnty  19.  Geo.  2.  Burr*  a  binding 

S.  C.  248.— *The  pauper,  a  poor  girl,  was  bound  an  ap-  though dcfe^Itt 
prentice  by  the  parilh  of  St.  Petrox  to  Rebecca  Gregory^  in  omitting  part 
with  her  to  ferve,  dwell,  and  abide  until  (he  ftiould  have  ^^'^'^y^'"  "^ 
accompliftied  her  full  age  of  twenty-one  years.     The  £/;jg,  c/af ?.*«• 
ftatute  of  43.  Eliz.  c.  2.  f.  5.  enafts,  **  That  it  fliall  be  and  if^daU$ 
*'  lawful  to  bind  any  fuch  children  apprentices  till  fuch  between  tb€ 
**  womanchlld  fhallcome  to  the  age  of  one  and  twenty  years  ^^^^"'*^^ 
*'  OR  the  time  of  her  marriage.'* —  The  Court  thought  S^^n^^goo^- 
it  not  void  for  want  oithe  alternative  of  marriage  ;  though  for  the  purpo(^ 
perhaps  not  obligatory  on  the  parties.     In  the  /j^/Vift  of  gaining  a 
cafe  (f ),  the  indenture  was  holden  not  to  be  faindii^  be-  ^«"i«oticn^- 
twixt  the  parties,  yet  it  was  holden  neither  to  be  void(')  J^wcaieof 
nor  voidable  by  the  parifli  as  to  the  gaining  a  fettlemcnt.  jj'  pj^'jlj?^'*^* 

(b)  See  pofl.  the  c;(fe  of  Rex  v.  Will.  %.  c.  %o.  t  and  the  cafe  of  Ret 

fleet,  Trinity  Term,  17  Geo.  3.  that  v.  St.  Nicholas  in  Nottingham,  Mich, 

lui  apprentice  legally  bound,  /hall  not  Term,  294  Geo.  ^»  tha;  a  parifli  ap* 

be  prevented  from  gaining  a  fecde-  prentice  Oiall  gain  a  fettleroent,  a]« 

inent  on  account  of  the  maftef's  not  though  he  did  not  execute  the  in* 

liaving  (igned  the  co6nterpart  piirrit>  denture  by  which  he  was  btund* 
aot  to  the  dlit Aion  of  the  %,  U  ^. 

N  n  2  But 
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R«x<^.  But  even  if  diere  was  no  authority  in  the  cafc,  yet  the 
9t.p<tkox.  indentures  ought  not  to  be  coniidcrcd  as  abfolutely  void, 
but  only  voidable  ;  for  it  would  be  extremely  hard  that 
a  poor  child  who  had  ferved  many  years  under  an  inden- 
ture of  apprcnticefhip  Ihould  lofe  the  benefit  of  her  fct- 
tlemcnt,  oecaufe  the  juftice's  clerk  who  naade  the  inden- 
ture happened  to  be  either  ignorant  or  negligent. 

Aiontraaar         484.  Rex  V.  Strait on^  Eqfter  Tettn^  7,1.  Geo.  2.   Bwrr. 
Agfitnunt  iot     S»  C.  272. — The  pauper  Stephen  Pethick,  at  fourteen  years 
an  ippreoticc-  ^f  ^g^^  ^j^g  pjaced  by  his  mother,  a  widow,  as  an  ap- 
^IJtw'rhout    prentice  with  his  brother-in-law  7o*«  Petbericiy  a  coid- 
fraud,  and  in     wamer  u\  thc  pariln  or  otratton^  tor  fix  years,  to  learn  the 
every  refpeA     faid  trade ;   but,  at  the  time  of  placing  him  as  aforefaid, 
performed,  is     ^q  indenture  of  apprenticcfhip  was  executed.     The  mo- 
noifucha  W^  jj^^j.^  jj^  confidcration  hereof,  agreed  to  pay  the  mailer 
iTfotdemcniV*"  ^'^5^^^  pounds,  ;:'/:::.  four  pounds  in  hand,  and  four  pounds 
uniefs  the  in-    more  at  the  end  of  three  years ;  and  tlie  mailer  agreed  to 
dentures  trc      find  the  pauper  in  meat,  Jrink,  wafhing,  and  lodging  du- 
executcd.         yjj^g  ^jj^  fj,jj  i;,^-  years,  the  mother  agreed   to   provide 
S.  P.  Rexv.     '^^"^  clothes  during  the  faid  term,     The  pauper  lived 
Mawnam,Burr.  with,  and  fcrvcd  liis  mafter  in  the  parifh  of  Stratton  as  an 
9.  c.  39c.        apprentice  for  thc  fiiid  term  of  fix  years ;  during  which 
time  his  mafter  provided  him  witli  meafj  drink>  walhing, 
and  lodging;  and  his  mother  found  him  ia  clothes,  and 
paid  his  mafter  tlic  eight  pounds  purfuant  to  thc  agree- 
ment.   The  pauper  believes,  that  in  about  the  Jaft  year 
of  thc  faid  term,  one  part  of  an  indenture  was  prepared 
in  order  to  bind  liim  :in  apprentice  to  tlic  faid  jchn  Pc' 
thcrick  purfuant  to  the  laid  contraft  or  agreement ;  but 
docs  not  remember  that  he  executed  the  faid  part;  or 
that  it  was  executed  by  his  mother  and  his  mailer,  or  by 
cither  of  them  ;  nor  what  is  becwne  of  it. — Thjb  Ses- 
sions, upon  tlicfc  fafts,  adjudged  the  pauper  to  have 
gained  a  il'ttlcmcnt  in  Stratto):.     But  Belfield,  Scrjesnt^ 
objcfted  in  the  Court  of  King's  Bench,  that  this  does  not 
amount  to  fuch  a  bbidbig  as  will  gain  a  fcttlemcnt,  there 
being  no  indenture  duly  executed  ;  and  he  cited  Sir  Paul 
""fcnkuifcns  Cafe, — TuE  Court  fcemed  to  think  tliisob^ 
jcftion  rco  ftrong  to  be  anfweredj    and,   on  grantincr  a 
rule  to  fhew  caufe  why  the  order  of  feffions  Ihould  not 
be  qualhed,  it  was  made  abfolute  without  defence. 

An  agrtement  485.  Rex  V,  7P''h:t€chiirch  dnmilcortmy  Trinity  Terntj  5, 
fo  bind  as  an  Geo,  3.  Burr,  S,  C,  540. — The  pauper,  y^hn  Gin^  was 
apprenticc,and  a  ft-ttlcd  in  IVhhcchurch  Camnicorum,  After  he  was  Vo  fct- 
Tintfc\Vnlrbc^l^^^'  ^nd  was  of  the  age  of  twenty-two  years,  it  was 
converted  one   agreed  between  him  and  IFilliam  Burridge^  a  llone-mafon, 

inr->  the  other.  ^\^ 
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wlio   lived    in    the  parifli    of  fVotton  Fltz-payne^    that       Rkx  v. 
the  faid  friliiam  Burndge  fhould  take  the  {taA  John  Gay  Whitchu«c« 
apprentice  for  the  term  of  fix  years,  and  teach  him  his    ^^^y^^*** 
trade  of  a  ftone-mafon;  and  fhould,  during  the  term  of 
his  apprenticefhip,  provide  for  him  meat,  drinky  waftiing,  ^    . 

lodging,  and  clothing;  and  that  the  faid  John  Gay 
Ihould  live  with  and^  work  for  him  as  his  apprentice  in 
his  faid  trade  during  that  term;  and  that  indentures 
ihould  be  executed  between  them  accordingly :  but  no 
fuch  indentures  were  ever  executed.  The  faid  John  Gay^ 
inmiediately  after  the  faid  agreement  was  made,  went  to 
live  with  the  faid  fyiUlam  Burrldge^  and  worked  for  him 
as  an  apprentice  in  his  trade  for  five  years  and  upwards^ 
in  the  laid  parifh  oilVotton  Fitz-payne^  and  was  alfo  fomc- 
times  employed  by  the  faid  WilUam  Burridge  in  hufban* 
dry-bufinefs  j  of  which  the  faid  John  Gay  complained  to 
the  faid  fVilliam  Burndge  as  contrary  to  the  faid  agree- 
ment, by  which  the  faid  John  Gay  was  to  work  for  the 
faid  IVmiam  Burridge  mXht  trade  of  a  flonc-mafon.  The 
pauper,  before  tlie  expiration  of  the  laft  year  of  the  faid 
term,  married,  and  left  his  mafler  with  his  matter's  con- 
fent.  There  never  was  any  other  coQtraft  or  agreement 
between  the  pauper  and  the  faid  Jf^illiam  Burridge.  No 
wages  were  ever  paid  by  the  faid  fViUlam  Burridge  to  the 
faid  John  Gay ;  but  a  little  pocket-money  was  fometimes 
given  to  him  by  the  faid  fVilliam  Burridge,  The  faid 
JVilliam  Burridge  and  John  Gay  always  confidercd  them-* 
felves  as  matter  and  apprentice  :  but  as  no  indenture  waa 
ever  executed  between  them,  tliey  tliought  that  they  were 
at  liberty  to  part  when  they  pleafed.  And  when  tlie  faid 
John  Gay  complained  to  the  faid  fH/liam  Burridge^  That 
he  ought  not  to  be  employed  except  in  his  bufinefs  of  a 
ftone-mafon,  the  faid  If^illiam  Burridge  told  the  faid  John 
Gay^  That  he  might  go  away  if  he  pleafed. — The  Ses* 
sioKs  adjudged,  that  the  pauper  did  not  gain  any  fettle* 
xnent  in  the  parifh  of  Fitz-payne.  But  a  rule  being  ob- 
tained in  the  Court  of  King*s  Bench,  to  fhew  caufe  why 
the  order  removing  him  to  PVhitechurchCanomcorum  fhould 
not  be  quafhed,  Mr.  Thurlow  contended,  in  fupport 
of  the  order,  that  the  pauper  was  neither  bound  as  an  ap- 
prentice, nor  hired  as  a  fervant ;  for  there  is  no  indenture 
executed,  nor  any  hiring  either  cxprefs  or  implied;  and 
the  objccls  being  different,  the  binding  as  an  apprentice,  ^ 
and  the  hiring  as  a  fervant,  cannot  be  converted  one  into  Mary^KaTun.* 
the  other.  On  the  other  fide,  it  was  contendedUo  be  der,  port,  fee^ 
good  as  a  hiring  and  fervice. — But  the  Court  wcretioavi. 
clearly  and  unanimoufly  of  opinion}  that  the  rule  muft 
b^  difcUargeU% 
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An  apprentice        486.    Rex  V.  Si.  Matthew's  Bet hnal  Green,  Hilary  Term^ 

^''Tblircharit  7-  ^'''  3-  ^"^^-  ^'  ^'  574— The  pauper,  John  Fell,  was 
gafns  i^fcttJe.'  ^  brought  up  at  the  charity-fcbool  of  the  pariih  of  St.  Jplm 
mcnt,  though    f^^ppingy  in  the  county  oi  AftddUfexi   and  in  the  year 
the  indenture  be  1 747  was  bound  apprentice  by  inclenture  to  Jebn  Rud* 
fii)t  lUnpcd,     rupp^  a  blackfmith,  for  feven  years  ;  and  lervcd  bis  whole 
time  as  apprentice  under  fuch  indenture,  with  the  (aid 
John  Rudrupp  his  mafter,   in  the  parifh  of  St.  Bot^lfh 
without  Ald^atCy  in  the  county  oi  AfiddUfexi  and  at  die 
time  of  his  being  put  apprentice,  the  fum  of  five  pounds 
was  inferted  in  the  faid  indenture  as  paid,  and  was  aSu- 
ally  then  paid  to  the  faid  John  Rudrupp,  in  confideration 
of  his  taking  the  faid  John  Fell  to  be  his  apprentice,  out 
of  a  voluntary  yearly  contribution  or  fubfcription  of 
divers  of  the  inhabitants  of  5/.  John  TVapplng  aforefaid, 
for  the  purpofe  of  putting  out  boys  and  girls  apprentices, 
brought  up  at  the  charity-fchool  of  the  faid  parifh  of  & 
"John  IP'apping  :     that  there  are  annually  elefled,   by  the 
laid  contributors,  or  fubfcribers,  four  truftces  to  manage 
the  faid  charity,  and  a  treafurer  :    that  a  number  of  boys 
and  girls  are  every  year  bound  out  by  the  faid  truftees  of 
the  faid  charity,  as  apprentices ;    and  part  of  the  faid 
charity-money  is  advanced  with  fuch  apprentices,  by 
fuch  treafurer,  by  the  order  of  the  truftees  of  the  faid 
charity  for  the  time  being ;  and  that  the  faid  John  Rad" 
rupp  received  the  faid  five  pounds  mentioned  in  the  faid 
indenture,  from  the  truftees  or  treafurer  of  the  faid  cha- 
rity :     that  the  faid  indenture  of  apprenticcfhip  was  not 
flamped  with  any  ftamp  denoting  fixpence  in  the  pound 
to  have  been  paid  by  the  faid  mafter  for  every  pound  of 
the  faid  five  pounds  fo  paid  to  the  faid  yohn  Rudrupp  as 
aforefaid.     One  q^eftion  in  this  cafe  was.  Whether  it 
was  neccflarv  to  the  purpofes  of  a  fcttlcmcnt,   that  thcfc 
indentures  ijiould  be  ftamped  ?     It  was  contended,  that 
this  cafe  falls  within  the  proyifo  and  exception  in  the 
ftamp  aft  of  8.  Jnn,  c.  9.  f.  40,    *^  That  nothing  in  that 
♦*  act  fhall  be  conftrued  to  extend  to  charge  any  mafter 
**  or  miftrefs  with  the  payment  of  any  of  the  f*id  duties, 
**  in  refpcft  of  any  money  by  him  or  her  received  with 
♦*  any  apprentice  or  fcrvant  who  fhall  be  put  or  placed 
♦*  out  at  the  common  or  public  charge  of  any  parilh  or 
♦*  townfliip,  or  by  or  out  of  any  public  charity ;  or  to 
*'  require  the  ftamping  with  any  fuch  new  ftamp  as  afore- 
**  faid,  of  any  indenture,  articles,  covenant,  or  contraft 
♦*  relating  to  fiich  apprentice  or  fervant  as  laft  men- 
♦*  tioned.'*     So  that  no  ftamp  duty  was  to  be  paid  in 
this  cafe,  nor  the  indenture  to  be  ftamped  with  any  new 
ftamp.     Therefore  he  gained  a  fettlcmcnt  under  the  un- 

ftamped 


£1 
•  i 


81TTLEMENT    BY    APPRENTICKJHIP.  *  55I 

ftampcd  indenture. — The  Court  were  clear  that  this  was      ^e*  «'• 
a  public  charity  {ajy  and  that  it  was  net  neccflary  to  gain     St.  Mat- 
a  fettlcment  that  the  indentur«  ftiould  be  ftamped.  ^valGkIiv' 

{a)  Sec  as  to  appreniicxs  bound  by  public  charities,  vol.  i.  page  5721  to  5So, 

487.  Peter-church  v.  AH  Saint Sy  Hilary  Term^  lO.  Geo.  3.  if  j^  agreement 
Burr,  S,  C.  656. — Abraham  Lewis  was  born  in  theparim  be  made,  that  a 
of  the  H^y,  in  the  county  of  Brecon,     Afterwards,  the  boy  (hall  be  po| 
faid  Abraham  Lewis  and  his  father  entered  into  an  agree-  •PF«'J"*^*»  ^^^ 
ment  irt  writing,  dated  9th  June  1740  (not  ftamped)  with  "xccuted  "he 
Afary  Tringhamy  in  the  following  words,  viz,    **  Be  it  cannot  gain  a 
•*  remembered,   that  it  is  agreed  between   Mrs.  iWJ/rjf  fettlementasa 
«*  Tringham,  cooper's  widow,^Qf  the  pari (h  of  ^// 5a/*«/j,  *''•'''>''**' ^^^ 
«*  in  the  city  of  Hereford,  of  the  one  part;  and  Abraham  [7J"S,|^*"o, 
Lewis  the  elder  and  Abraham  Lewis  the  younger,  of  jcrfuch 
the  pari(h  oiDgrJlone,  in  the  county  of  Herefordy  of  the  agreement*    . 
other  part ;    in  manner  as  followeth  :    Whereas  the 
faid  Abraham  Lewis  th&  younger,  with  the  confent  of 
Abraham  Lewis  the  elder,   is  to  be  bound  apprentice 
**  unto  the  above  named  Mrs.  Mary  Tringham^  for  the 
**  term  of  kstn  years,    the  faid  Mary  Tringham  dotli 
**  hereby  covenant  and  agree  to  pay  unto  the  faid  Abra^ 
*'  ham  Lewis  the  younger,  the  fum  of  twenty-five  fhil-- 
•*  lings,  the  firft  year  of  the  feven;  and  the  four  following 
**  years,  the  fum  of  fifty  fliillings  a-year ;  and  tlje  fixtli 
**  year,  to  pay  him  the  faid  Abraham  Lewis  the  younger, 
**  the  fum  of  three  pounds;   and  the  fevcnth  and  laft 
year,  the  fumof  four  pounds  ;  all  of  good  and  lawful 
Britifh  money."     And  in  the  margin  of  the  faid  agree-* 
ment  are  wrote  thcfe  words,    "  The  boy's  time  to  begin 
*'  from  the  date."  The  faid  Abraham  Lewi4,  the  pauper, 
entered  into  the  fervice  of  the  faid  Mary  Tringham ,  ferved 
her  two  years,  and  received  the  money  mentioned  in  the 
faid  agreement, for  fuch  time ;  then  left  his  miftrcfs ;  noin-^ 
dentures  of  apprenticelhip  having  been  executed  purfuant 
to  fuch  agreement ;  and  has,  fince,  gained  no  fettlemcnt.— 
Mr.  J  usTicE  Yates.     An  apprenticefhip  was  certainly 
the  thing  in  view,  in  the  prefent  cafe :  and  there  was  no  in- 
denture ever  executed,  nor  was  the  agreement  ftamped.  In 
the  cafe  of  a  fervant,  there  muft  be  a  hiring  for  a  year,  as 
well  as  a  fervice.     But  th^  pauper  was  an  infant;  and 
therefore  could  not  hire  himfelf:  and  his  father's  agree- 
ment could  not  bind  his  infant  fon  as  a  fervant ;  though 
his  infancy  would  be  no  obftacle  to  his  being  bound  as 
an  apprentice.     Such  a  conftruftionas  has  been  attempt- 
ed \vould  evade  the  ftamp-aft.      He  could  not  gain  % 
fettlemcnt  under  the  fervice  here  ftated. — Mr.  Justice 
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PiTim-      Wil;.es  w^s  of  the  fame  opinion.    This  could  be  no 
CnvBc.n  V.    contraft  by  way  of  a  hiring  for  a  year.     The   in&nt 
All  Saints,  ^jq^ij  ^qj  contraft  to  liirc  himfclf  for  a  year.     This  cafe 
is  very  like  that  oili^hitccburch  Canonicorum  (a)^  where 
'/«)  Ante,  ptgt  ^c  pauper  was  adjudged  to  have  gained  no  fettlemcnti 
54^1  pi.  4«s«     ^Jther  ^  an  apprentice,  or  as  a  hired  fervant.-T-Bpth  or- 
ders quaflied. 

j^n  ajrccmcn?  488.  Rex  v.  Kin^fivear^^  Trinity  Term^  l6.  G^O*  3.  Burt. 
lo  take  a  boy  an  5.  C.  839. — The  pauperis  grandfather  went  witli  the  pau- 
apprentice,  but  pg^  to  one  fVtUiam  Choiivich^  of  the  parifh  of  Halwell^  and 

^  '^u^^Zl  ^^^''^^  ^^"^  ^^  ^^^^  ^^^  pauper  as  his  apprentice.  Choi- 
e*ono:*^bc  w/VAfaid,  hc  would  take  him  as  his  apprentice,  and  would 
cunfi'itticd  as  a  givc  him  meat,  drink,  wafhing,  and  lodging,  until  he  was 
(ervant,  and  twenty-one.  The  payper,  being  then  fixteen  years  of 
thereby  R-''" »  agc,  \vent  and  lived  with  Cholwich  u\  Halwe/i  2LCcoTdiug\j 
Wrin^and**  ^  M^^^^l  hc  was  twentv-Que ;  but  no  indentures  were  exc- 
lirv^ce.  cutcd  or  talked  of  by  any  of  the  parties.     The  pauper 

"  .  frequently  faid  he  did  not'confidcr  himfelf  as  an  apprat" 
^ice^  becaufe  there  was  no  indenture  \  but  h$  once  faid, 
that  he  looked  upon  himfelf  as  a  f ervant.  The  maftcf 
being  afked  faid,  he  always  considered  him  as  an  appren- 
tice, W  hen  he  was  nineteen ,  he  went  away  from  CMwlcby 
and  left  hini  for  one  day,  but  returned  again  at  the  per- 
jfuaiion  of  his  uncle  the  day  following,  and  told  his  maf- 
ter  he  would  have  clothes  as  other  apprentices  had  (which 
his  mailer  agreed  to),  and  then  contmued  with  his  mailer 
till  he  was  twenty-one  years  of  age. — FANSHAwobjefled 
to  the  pauper's  having  gained  a  ftttlcraent  in  Hakvell  by 
this  appreiiticefhip  ;  there  never  having  been  any  inden- 
ture.— Mr.  Hawtrey,  on  the  other  iide,  candidly  ac- 
knowledged, that  it  could  not  be  defended  ;  and  AstoNj 
jfu/lice^  laid,  it  could  not  be  fupported  either  as  having 

faiiied  a  fettlcment  in  Halweil  as  an  ofprentlc^  or  as  4 
ired  firvant, 

An.pp.«.tice  _489-  ^^-v  V  But,  Trbdty  Tfrm,  17.  Cra  3.  Cald.  31.- 
hr.iiy  bound  A  "c  pauper  yf//«  hu/Kctt  was  when  an  infant  bo\jnd  out 
ih.jinotb;       a  parifh-apprentice  until  ihe  ihould  attain  her  age  of 


iaknturcs,  lowcd  by  the  fame  jnftices;  but  neither  the  original  in- 
f  om  iitc  mafter  dcaturc,  nor  tlie  counterpart,  were  executed  by  the  maf- 
fV^^^i".^  '^''  ^^*^  mailer  ncverthelefs  accepted  the  indentures 
c^unurjlait.  ^'^^  ^^^^  pauper,  whom  he  confidered  as  liis  apprentice  till 
^    ••       '      the  apprcnticcfhip expired.    Tlie  cjucilion  was,  Whether, 

'  ■■  as 
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^s  the  mailer  had  not  figned  the  counterpart,  purfuant  ^««  »• 
to  the  diredlions  of  8.  &  9.  IVilL  3.  c.  30.  f-  5.  the  pau-  f  ••»*^« 
per  had  gained  a  fcttleroent  by  the  apprenticcfhip?— - 
Lord  Mansfield.  There  is  no  doubt.  The  binding 
was  authorized  by  43.  £//z.  c.  2.  f.  5.  long  before  the 
ad  requiring  a  counterpart.  But  though  the  binding 
was  valid  if  the  apprentice  was  received,  it  was  doubtful 
till  that  ftatute  was  made,  whether  the  perfons  to  whom 
fuch  poor  children  were  to  be  bound,  were  compellable  to 
receive  them.  That  ftatute  was  therefore  made;  and  it 
fubjefts  the  mafter,  upon  his  refufal  to  receive  the  ap- 
prentice, to  a  penalty :  biit  in  no  other  refpeft  confirms 
the  power  of  binding,  which  was  already  fully  eftablifhed. 
r— Aston,  Juffce.    It  has  been  fo  fettkd  in  the  cafe  of 

Rex  V.  St.  Peter's  on  the  Hill i a).  W  Amt,  pk 

$47*  P»-  4»»« 

490,  Rex  r.  Highnanty  Hilary  Terniy  25.  Geo.  3.  MSS.  >vhere  an  tp- 
— Edward  Reading  the  pauper  was  born  at  Higbnamy  the  preoticeihip  it 
place  of  his  father's  fcttlement.     When  he  was  fcvcntecn  «««»»rf«rfi  ««i  «i 
years  of  age,  he  went  to  fyHliam  Evans  of  the  parilh  <rf^2^;;Sd^ 
$t.  MarydeCrefpt^  in  Gloucejier^  carpenter,  for  the  purpofe  |j^  dUSli^ 
of  being  his  apprentice  for  four  years,  to  learn  the  trade  written  airee 
pf  a  carpenter :  but  to  fave  the  expenccs  of  indentures  meat,  tWi  dc 
fnd  duty  (four  guineas  confidcratioa  being  paid  by  ^^'f^J?*^J" 
pauper  to  his  mafter),  he  and  his  mafter  agreed  to  fig^Hotgi^jifcttl 
^n  agreement  on  unftamped  paper^  which  was  accordingly  ment  l>y  W17 
done  in  the  following  manner:  ^^  Articles  op  agree-  hiring  and  ia 
^*  MENT  made  and  concluded  upon  this  thirteenth  yw/jrvice. 
•*  1772,  1 2.  Geo,  3.  between  fVilliam  Evansy  of  the  city  of 
^'  Gloucejicr^  carpenter,  and  Edward  Readingy  of  Higbnam. 
•'  In  CONSIDERATION  of  thc  Weekly  wages,  or  furas  of 
•*  money,  and  covenants  thereinafter  mentioned  ;   and 
*'  which,  on  tlie  part  of  the  faid  fViUiam  Evansy  are 
^*  hereinafter  agreed  to  be  paid,  done,  aiid  performed; 
**  the  faid  Edward  Reading  dpth  covenant,  promife,  and 
*^  agree  to  and  with  the  faid  fVilliam  Evans  in  manner 
<'  following,  THAT  IS  TO  SAY,  he  the  faid  Edward  Read- 
^^  ing  fliall  and  will  faithfully  fcrvc  the  faid   IVilUam 
*'  Evans  in  the  bufinefs  of  a  carpenter,  from  the  date  of 
•*  thcfe  prefents  to  the  full  ^nd  and  term  of  four  years 
f^  next  enfuing,  and  fully  to  be  complete  and  ended. 
**  The  coniideration  of  this  agreement  is,  that  the  faid 
♦*  iniliam  Evans  do  pay  to  Edward  Reading  for  every 
*<  week's  work  he  do  work,  4s.  6d.  per  week  for  the 
**  firftye^rj  for  ^h^  fecond  year  5s.;   for  the  third  and 
f*  fourth  year  6s.  per  week.    William  Evans,  Ed- 
**'  WARD  Reading.      Signed   and  delivered  in  tlie  pre* 
1^  fc^e  of  us,  /•  if.  /•  K.  wd.ji.  R.— 1*11^9  September  29. 
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Rex  ir.      «•  Mr.  Edward  Reading  Dr.  to  tVUKam  Evans^  the  fum 
HieuKAM.    «<  Qf  ffjur  pounds  four  ihillings,  witkbss  my  hand, 
**  Edward  Reading.**     It  appeared  by  the  parol  eridenoe 
of  Edward  Rendingy  that  at  the  time  of  figning  the  aboTC- 
mcntioned  agreement,  it  was  farther  agreed  by  parol  be- 
tween tlie  pauper  and  ff^iiliam  Evans^  that  the  pauper 
fhould  find  his  own  diet  and  lodging,  and  that  he  was  to 
be  his  own  mailer  on  Sundays^  and  was  not  to  be  paid  for 
the  time  he'ihould  play,  but  was  to  be  paid  a  proportion- 
able part  only  of  the  weekly  fums  before  mentioned,  for 
the  time  he  Ihould  work.    The  pauper  played  when  he 
pleafed,  and  was  out  of  his  mafter's  fervice  at  Jeaft  a  fort- 
night or  three  weeks  in  every  year,  befides  Sundays  i  and 
at  the  end  of  every  week  his  mailer  deduced  for  the 
time  he  had  abfentcd  bimfclf  from  work  ;    and  he  had 
every  Sunday  to  himfelf.     He  went  to  his  fadier^s  at  flljfA- 
nam  every  Saturday  evening,  and  did  not  return  to  his 
mailer  till  Monday^  or  fometimes  not  till  Tuejday  morn- 
ing, and  he  fervcd  the  four  years  in  the  manner  before- 
mentioned*    The  pauper  Edward Reading^z^rtmopni 
with  his  wife  and  child  from  Su  Mate  in  Gloueeftir  to 
Highnam:   and  the  Sessions  confirmed  the. order.— 
Mr.  Bearcroft  and  Mr.  Clyfford,  in  fupport  of 
the  orders.     It  is  exprefsly  flated  that  an  apprenti(xfliip 
was  intended;  but,  to  favc  expcnct,  the  parties  make  an 
agreement  on  unilamped  paper.     An  apprenticefliip  for 
four  years  is  good,  for  the  purpofe  of  5|  icttlemcnt ;  but 
then  it  muil  be  on  ilamps,  and  the  duty  paid  on  thecon- 
fulcration.     A  binding  for  Ibven  years  not  Aamped  would 
be  void;  and  although  ftamped,  would  be  void,  if  there 
was  any  confideration,  and  the  iix-pcncc  duty  not  paid; 
{m")  kri^e,  pajc  for  which  they  cited  Cucrdcn  z\  Li'land(a)  ;    fo  that,  as  a 
545.  pJ.  477-     binding  or  apprenticefliip,  this  paper  was  doubly  void. 
Bur,  siicoNDLY,  a  defe<^live  apprenticefliip  could  not  give 
a  ftttlemcnt  bv  hiring  and  fervice:    befides,  this  would 
not  by  itlclf  have  been  a  fufficient  hiring  ;    for  he  muft 
1  e  a  fcrvant  for  the  wliolc  year,  and  every  part  of  ir. 
INow  lie  was  to  be  his  own  mailer  on  Sundays^  and  to 
wor'ic  or  play  as  he  pleafed  on  other  days,  and  the  refult 
v.ns,  that  he  was  abfent  for  weeks  :   but  the  whole  was  a 
fraud  to  avoid  the  ilamp  and  duty. — Mr.  M'^ilson  and 
'Mr.  Fendall,  contra^  admitted  that  there  could  be  no 
fettUment  by  apprenticefliip  ;    it  muil  be  by  fervice.     If 
it  were  not  for  the  introdu^ory  part  of  the  cafe,  it  would 
be  clearly  a  contrail  of  fervice  for  four  years.     The 
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-w.  Tfl/itechurch  Camnkorum  [a).  It  docs  not  appear  In  R*«  »• 
this  cafe,  that  the  mafter  ever  intended  an  apprentice-  Hiomham* 
fhip :  the  pauper  undoubtedly  did  at  firft  intend  to  be-  («)  Ante,  p^ 
come  an  apprentice;  but  he  changed  that  intention  on  54^»P'«48s» 
account  of  the  expence;  and  then  both  parties  intended 
a  fervice ;  and  the  pauper  ferved  accordingly  for  four 
years.  It  is  objefted,  that  he  was  to  be  his  own  nufter 
on  Sundays  ;  but  that  is  parol  evidence  againft  a  written 
agreementy  and  ought  not  to  have  been  received :  but 
Jcaving  that  out  of  the  cafe,  the  agreement  on  the  face  of 
it  is  an  exprefs  obligation  to  ferve  the  whole  four  years. 
It  is  like  the  cafe  of  fpinning  at  fo  much  per  ftone. 
There  is  nothing  fraudulent  in  this  agreement. — Lord 
Mansfield.  There  is  nothing  fo  manifeft,  even  on  the 
face  of  the  written  agreement,  as  that  a  fraud  was  intend- 
ed. He  meant  to  be  an  apprentice;  and  to  defraud  the 
revenue.  K  fervant  never  gives  a  confideration. — Asn- 
HURST,  Juftlce.  He  is  to  ferve  as  a  carpenter*^  that  is 
not  as  a  fervant. — Buller,  Jufttce*  There  was  no 
change  or  intention ;  the  whole  was  one  tranfa^tion. 
Why  elfe  does  the  mafter  take  the  four  guineas  ?  They 
meant  to  have  the  advantage  of  an  apprenticefhip  without 
the  expence. — Orders  confirmed. 


491.  Rex  V.  St.  Nicholas  in  Nottingham^  Mich.  7Vn«,  A  parUh-; 
ag.  Geo,  3.  2.  Term  Rep.  726. — ^The  pauper  Charles  Howell^  prcotio^ 
who  was  a  poor  boy  fettled  in  the  parilh  of  St,  Nicholas  ^J.*  ^    «. 
in  the  town  of  Nottingham^  which  is  a  county  of  i  felf,  fo,wt MriA  ' 
was  by   indenture  dated    19th  December  1787,   by  the  aiidcoiiQty,«3t 
churchwardens  and  overfeers  of  the  poor  of  St,  NicholaSjtuxk^UtOC" 
by  the  confent  of  the  mayor  and  one  alderman,  who  were  "?"\^LI^|^ 
juftices  of  the  peace  of  the  town  and  county  of  the  town  ul5^rthci2»- 
oi  Nottingham^  fefiding  in  the  town  of  Nottingham^  in  or  torciltteosii 
near  the  faid  parifh  of  St.  Nicholas,  bound  apprentice  lie  the apprea- 
vmto  Jo/eph  Birch,  of  the  parifh  of  Bn^fcrd^  in  the  county  t»ce did  oot  fi|^ 
of  Nottingham,  frame- work -knitter,  until  twenty-one  years  ^*^  ****^'  > 
pf  age.     This  indenture  is  under  the  liands  and  feals  of 
the  churchwardens  and  overfeers  of  St.   Nicholas,  and 
allowed  by  the  faid  juftices  of  the  peace  of  the  town  and 
county  of  the  town  of  Nottingham^  and.ligned  by  "Jofeph 
Birch  the  mafter,  hut  Is  not  executed  by  the  pauper ;    under 
which  indenture  the  pauper  ferved  his  mafter  in  Basford 
five  months,  when  he  was  legally  difcharged  under  the 
ftatute  of  20.  Geo.  2.  c.  29.  by  two  juftices  of  the  county 
of  Nottingham  from  his  apprenticefhip,  on  account  of  ill- 
treatment  by  thf  mafter,     The  boy  tJien  became  a  charge 
to  Basford,  and  was  removed  to  St.  Nicholas  Nottingham^ 
^s  the  plaqe  of  his  legal  fettlenyut. — Lord  Kenyon, 
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.Rtirv.     Chief  Jujiice.    This  cafe  is  of  Ycry  great  importance; 
•t.  Nicholas  bccau/c  many  poor  people  arc  bound  apprentices  into 
IN  Not-     manufafturing  counties  from  counties  wnere  no  manu- 
-rsNGUAM.     f^£^^^j^5  ^j.g  eftabliflied.     It  feems  to  inc  tliat  the  cafe 
(%\  Burr.  Sett,  of  5/.  Margaret  Lincoln  (a)  has  decided  this  ;    bccaufe,  on 
tw.  718.         reading"  that  cafe,  no  doubt  can  be  entertained  but  that 
the  indenture  was  there  executed  by  the  cliurchwardcns 
and  ovcrfcers  only,  for  no  queftion  could  have  arifcn  as 
to  tlie  legality  of  the  binding,  if  the  apprentice  himfelf 
had  executed  the  indenture.     Tf  this  were  to  be  deter- 
mined on  the  words  of  the  ftatute  43.  El!z.  alone»  they 
are  extenfivc  enough  to  warrant  fuch  a  binding  as  the 
prefent;    they  are  to  bind  apprentices  **  where  the  juf- 
•'  ticcs  fhali  fee  convenient;*'  and  whether  in  or  out  of 
the  parifh  is  not  fpecificd  ;  they  are  not  to  be  limited  by 
any  other  rule  than  the  propriety  of  the  meafure  itfclt. 
Rut  the  great  difficulty  arofc  in  my  mind  on  another 
ftatute,  namely,  the  8.  &  9.  /f7//.  3.  c.  30.  f.  5.     That 
ftatute,  after  reciting  that  doubts  had  arifen,   whether 
perfons  to  whom  poor  apprentices  were  to  be  bound 
were  compellable  to  receive  them,  declares^  that  they  (hall 
be  compellable  to  receive  them,  under  certain  penalties* 
Now  if  this  aft  of  parliament  be  commcnfurate  witb 
that  of  rlic  43.  of  Elizabcthy  and  the  one  cannot  be  ex- 
tended beyond  the  otlier,  it  is  a  powerful  reftrx£tiorr  of 
the  former  ftatute ;   for  perfons  refiding  in  one  pariib 
cannot  be  punifhcd  for  not  receiving  apprentices  bound 
from  any  other  parifh.     But  I  have  lolvcd  that  difficulty 
in  this  way  :  if  the  mafter  do  not  rcjeft  the  binding,  but 
a  (lent  to  it,  then  there  is  the  concurrence  of  all  the  parties 
nccclfary  to  give  validity  to  the  indenture :    and  if  no 
objection  be  made  to  the  binding  before  the  apprentice 
has  rciided  forty  days  under  it,  he  thereby  gains  a  fettle- 
mcnt.     However  it  is  the  wifeft  way  to  abide  by  former 
dccifions,  and  that  of  ^^a*  z\  St.  Margaret  Lincoln  has  de- 
(k)  See  a  Ma-   termined  this  point  (h)- :    and  that  decifion  (hould  be  the 
nufcripi  report  more  readily  adopted,   becanfe  a  contrary  ru'e  would  be 
#f  ihi*c*f«,       attended  with  infinite  inconvenience  to  the  public.    Tht 
clq^pir^S-.    Legiflaturc  feeing  that  there  were  many  poor  perfons 
*    *    '     ''    who  had  not  the  benefit  of  a  parental  education,  and 
judging  very  wifely  ^nd  humanely  that  fomebody  Ihould 
taice  care  of  them,  directed  (by  the  43.  Jl/Iz,)   tliat  they 
ihould  be  under  the  management  of  the  churchwardens 
and  ovcrfecrs  of  the  poor,  who  were  fuppofed  to  have  the 
beft  opportunity  of  knowing  the  fituation  of  the  poer 
children,  and  required  the  interference  of  the  juflices  of 
the  peace  as  a  check  on  the  conduft  of  the  churchwardens 
^id  ovcrfcers.    So-  xlm  it  feems  tie  Lcjifljturc  did  alt 
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that  human  wifdom  could  do,  by  dircfting  the  magif-  ^^^*  j^, 
tratcs,  with  the  churchwardens  and  overfeers,  to  do  that  ^\^  \^q^^ 
for  the  poor  children  which  their  parents  could  not  do  TinciiAni 
for  them. — Ashhurst,  Jujiice.  However  doubtful  it 
may  be,  whether,  under  the  43.  £//z.  tlie  churchwardens, 
and  overfeers,  by  the  confent  of  tlie  juftices^  have  not  z 
compulforv  power  of  binding  out  of  the  pariih,  uhdef 
the  proviiion  of  the  a£t,  which  fays,  they  (hall  bind 
**  where  they  Ihall  fee  convenient;'*  at  all  events  there 
can  be  no  doubt  but  that  they  liave  the  power  of  m^ng^ 
fuch  a  binding  with  the  confent  of  all  the  parties.  Now 
here  tlie  mafler  confented  by  receiving  the  pauper,  and 
the  aflent  of  the  pauper  may  likewifc  be  inferred  from 
the  whole  of  this  cafe,  it  is  not  ftatcd  negatively  that 
be  diilented ;  he  did  not  obje£l  to  the  binding,  but  lived 
under  the  indenture  live  months  ;  that  implies  his  con- 
fent ;  and  it  was  only  on  the  fubfequent  ill*treatment  of 
his  mailer  tliat  he  applied  for  a  difcharge :  now  that  very 
application  is  an  acknowledgment  on  his  part  that  the 
indenture  was  binding.  The  pauper  then  having  fervcd 
more  than  forty  days  under  the  indenture  ought  to  have 
the  benefit  of  tlie  fervice.  If  any  objedion  could  be 
fupported  againft  this  binding  en  account  of  the  pauper's 
being  bound  out  of  the  county,  it  would  be  productive 
of  great  inconvenience ;  for  many  children,  living  in 
pariflies  where  there  is  no  manufafture,  would  thereby 
be  deprived  of  an  opportunity  of  beine  inftruAed  iu 
beneficial  trades,  and  be  confined  to  the  Uations  of  day* 
labourers.  The  cafe  of  St.  Margaret  Lincoln  goverua 
this,— Grose,  Jujiicf  (a).  I  confidcr  that  all  the  parties  (f)  Ballr,  Juf- 
in  this  cafe  confented  to  the  binding.  If  the  apprentice  ^^»^****^**'' 
had  diiTcnted  from  ii,  he  might  have  appealed,  io  might 
the  parifh  into  which  the  pauper  was  bound ;  and  by  not 
having  appealed,  they  muft  be  taken  to  have  confented4 
Then  this  cafe  falls  within  the  determination  of  St,  Mar-* 
garet  Lincoln.  And  it  would  be  produ£tive  of  great  con- 
f ufion  and  inconvenience,  if  tliat  decifion  fliould  be  de- 
parted  from  in  a  cafe  like  the  prefent,  and  in  which  fo  , 

many  perfons  are  concerned.  I  therefore  confider  my- 
fclf  as  bound  by  that  determination. — Rule  abfolute,  and 
both  orders  quaflied. 

492.  Rcxv.  Hamftall  Red:x'are^  Trinity  Tcrm^  29.  Geo.  3.  a  pariih-ap- 
3.  Term  Rep.  380  — The  pauper  Jnn  Cradockj  being  fet-  premie?  carrot", 
tied  at  Rudglcy^  was  bound  by  indentures,  by  the  parilh-  «*»«»  *  ^c«i«- 
officers  of  Rudgley  as  a  parifli-apprenticc  to  Sujannah  J?^"''***^ 
Cotton  of  the  fame  place,  who  alligned  .her  by  deed  to  vvfiuih"h«  tw# 

iuilicos  bave^Itfotod/^^araic/^ ;  for  tbvy  are,  for  this  dt^od,  abfolotdy  trW.    s.  C.voi  i. 

SuJamuiJf 
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R«»  *•  SufaHHah  JValkcr  of  Hamjiall  Redivare^  wHh  whom  fte 
HAMiTAiL.  rciided  there  under  the  indenture  for  more  than  fort? 
days,  and  till  the  thr.c  of  his  deaths  when  (he  was  remond 
by  order  of  two  juftices  from  Ham  flail  Rednvart  u  Rm^* 
ley.  The  indenture  was  feparately  aflented  to  by  two 
juftices  of  the  peace  by  ligning  the  fame ;  but  tlie  two 
juftices  did  not  adent  to  or  fign  the  fame  at  the  famo 
time,  or  in  the  prefence  of  each  other.  The  queftioa 
was.  Whether  tlie  pauper  gained  a  iettlement  by  her 
apprenticefhip  under  tlieie  indenture? — ^AndTHECouar 
were  unanimoufly  of  opinion  that  (he  did  not ;  for  that 
the  ailcnt  of  the  two  juftices  being  feparately  given,  the 
indentures  were  void. 

Aa  •pprcntice  493'  ^^^  ^*  ^^'  Petrox  in   Dartmouth^    Hziary  Temtf 

\mmA  to  an  31.  Gco.  3.  4.  Term  Rep.  i()b,**^Johtt  Hennblingj  the  fatlicr 

infaatoffour.  of  the  pauperis  hufband,  having  been  told  by  the  parifli^ 

nenymof  officers  ot  Townftall  that  they  would  give  him  twenty 

to^ifer^'  fl^Jlling*  to  '''"^  h'^  ^o"  o^t  ^^  apprentice,  if  he  would 
iog  fofty  day*  find  a  place  for  him,  did  agree  with  Mari^  Hayne^  widow. 
sBder  the  in-  who  occupied  a  farm  in  Slopton^  to  bind  his  fon,  then  aged 
tecure,  not-  about  eight  yearsy  an  apprentice  to  Richard  Hayne^  fon  of 
ttein^n^  "If  il/tfry  Hayne^  who  was  then  between  the  age  of  fourtta 
thcmafter!  ^^^  fifi^^y  ^^d  was  then  refident  in  his  mother*s  houfc 
S.  c.  voU  i.  as  a  part  of  her  family,  and  had  no  habiution  or  bufineti 
49^*  of  his  own.    It  appeared  by  the  indenture  that  the  fon, 

of  his  own  free- will,  and  with  the  confcnt  of  his  father, 
voluntarily  bound  himfelf  apprentice  to  Richard  Heynt 
of  Slapton.y  till  he  fliould  attain  the  age  of  twenty-one,  10 
learn  the  art  of  hufbandry  ;  and  he  the  apprentice  lived 
in  Mary  Hayre^s  houfe  in  Slafton  till  he  was  twenty 
years  old.  And  it  was  admitted  by  the  bar,  and 
agreed  by  the  Court,  that  this  indenture  of  apprentice* 
Ihip  was  not  abfoiutcly  void,  on  account  of  the  infancy 
of  the  paities,  and  that  unlefs  there  was  fonie  other  ob* 
r  1  Sec  the  jtftion^^J,  the  pauper  gained  a  fcttlcmcnt  by  virtue  of 
oTher  objjion.  the  apprcuticclhip. 

>ol.t.page4yS.  pi,  691. 


111.  0/  TH^  TIME  of  fervice. 

An  apprfniice  494*  ^^{ffindcn  V.  GrimsficUU  Hilary  Term,  r.  Geo.  I. 
muftrefide  Foley^  157. — /.  5.  is  bound  an  appicnticc  with  7.  A',  at 
forty  days  a  J  jin  Gr/>/i<r/c'/J,  by  indenture  ;  but,  upon  fcaling  the  inden- 
apprenticcun-   ^^j.^^  j^  ^^^^  agreed  by  parol  that  /.  S,  lliould  live  with 

»j[el^o'gaiiri  ^^^^  Ttiafter  for  one  fortnight,  and  with  his  father  in 
icctkmcnc.        Alr/pnJen  the  next  fortnight.     And  it  appeared  tliat  he 


% 


never 


l£TTtfiMEKT   BY   Ai*Pll£KTtC£gHlP. 


5S9 


ntvcr  lived  forty  days  together  with  his  ,maftcr. — The  MiMtfrfttw  w. 
QjTEsTioN  was.  Whether  this  was  fufficient  to  gain  a  <^*»««»'ixto. 
fettlement    in  Grims^eld.^-- And  IT   was  held  notj 
becaufe  this  was  fraudulent* 

'  495.  Rex  V.  Cirencffter^  Hilary  Term^  10.  Geo,  l.  Stra.  Anapprtotioo 
579.— It  was  ftatcd,  that  an  apprentice  was  bound  in  the  ^"jf/'^J* 
pariih  of  ^.  and  lived  there  off  and  on  for  three  quarters  parfflj  wbera^ 
of  a  year — Exception  was  taken,  that  this  was  no  iis// reflded, 
fettlement,  fince  he  might  not  inliabit  forty  days  toge-  though  at  dif* 
ther. — Sed  per  Curiam,    That  is  not  neceilary ;   and-^r'*!''^^^ 
the  order  for  making  it  a  fettlement  was  confirmed  [a),  f^^,^ 

496.  Rex  V,  SandforJ^  Trinity  Ternij  26.  Geo,  3.  Edi-  Inhabitation  at 
tor's  MSS. — The  pauper  fviUiam  Wehher  was  legally  ^*^'*'*'^*  P^j^ 
fettled  by  birth  in  Bijhopftawton,  and,  at  the  age  of  eleven  ^jJj^ft^Sj^ 
years,  was  bound  an  apprentice  by  the  churchwardens  mait  has  inttrw 
and  overfeers  to  ferve  Edmund  Sage  of  Bijhopftawton  unui  vened,may  be 
he  fliould  attain  the  age  of  twcntv-four  years.     He  lived  connea«d  To  as 
with  Sage  for  five  years,  when  his  roauer  gave,  him  ^P  ^""^^*  ^""^ 
his  indenture,  and  recommended  him  to  live  with  fVilUam  uiicr  indm!* 
Vemey  of  Chittlchamptonj   with  whom  fVebber  made  anturet;  and  dm 
agreement  as  afervant  for  three  years.     While  he  was  in  fettlement  ihall 
this  place,  his  original  matter  had  a  converfation  with  **••"***  P**^ 
Ferney,  and  defired  him  to  keep  back  fome  of  mbber's  ^^^^^' 
wages  to  provide  him  with  clothes,  apprehending  that  laft  nig^ 
otherwife  he  would  come  upon  him.     About  the  expi-  SeeS.c.po(L 
ration  of  tliat  time,  JVebbtr  returned  into  the  parilh  of 
Bijhopftawton^  where  his  mafter  Edmund  Sage  ftiU  refided,  ^ 
and  lived  with  one  Toytes  a  butcher  there,  with  Sage*% 
knowledge,  who  frequently  converted  with  Toytes  while 
IVebber  lived  with  him,   but  not  on  the  fubjeft  of  his 
apprenticelhip.     After  fVebber  had  lived  with  Toytes  three 
months,  he  went  back  to  Sage^s  houfe,  and  lived  with 
liim  for  a  month,  paying  him  fixpence  a-^eek  for  his 
lodging.     The  Sessions  were  of  opinion,  that  fVebbcr 
had  not  gained  a  fettlement  in  the  parifh  of  Bijhopftawton. 
— Mr.  Clapp  admitted,  that  the  indentures  remained 
uncancelled,  and  in  full  force,  for  that  the  pauper,  being 
under  age,  he  could  not  be  difcharged  from  them  without 
the  confent  of  the  parifh-officers ;  but  contended,  first^ 


(«)  Thit  cafe  U  cited,  St.  Jarnet 
fiifhop  Cannings  v.  St.  John  tho 
Baptifl,  ai  reported  in  Sett.  &  Rem. 
1x9.  thus:  A,  was  bound  apprentice 
to  a  butcher  in  Cirtnujur  \  lived 
with  his  father  for  the  firit  fix  years, 
and  then  came  and  lived  wi:h  his 
nafUr  up  aod  down  for  three  quar- 


tfrsofayear.  It  was  orjicted^ 
thar  it  did  not  appear  by  the  ordtr 
that  he  had  lived  forty  days  with  hit 
maAer.  >But  the  Covrt  faid,  it 
is  Aaied  tliat  <<  he  was  up  and  dowa 
"  three  quarters  of  a  year  with  his 
**  mader;*'  fo  loom  U  interJ  Im  was 
refidcnt  £orty  days. 

tliat 
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Rex  w.       that  the  fcrvicc  with  rcrney  at  CblttUf^mpiofh  being  Wilh 

Sakajokd.   tlie  conftnt  of  the  original  mafler,  was  s  fcrvicc  under 

the  indentures  ;  and  slcondly,  tiiat  he  had  not  gained 

a  fettlement  in  Bi/hopjtawton'i  bccaufc  the  original  mafier 

never  confcnted  to  his  fervice  with  Foytes  ;  and  his  fub- 

fcquent  refidencc  for  a  month  in  the    houle  of  Vernej 

could  not  be  joined  with  his  former  fervices  to  hini,  on 

account  of  the  intervening  fettlement  at  Chittlehamttm\ 

fv)  Ante.        and  he  cited  Rex  v.  Frcmington  {a)  as  decifive  of  this  fot/itM — 

Mr.  Fanshaw  as  to  this  lail  point  contended,  that  in 

Rex  V.  Fremingt§n  the  queftion  of  alternate  refidencc  was 

never  confidered,  and  that  if  any  fervice  continued  all 

did,  and  then  the  pauper  will  be  fettled  in  the  lafl  place 

of  refidence :  that  in  the  cafe  of  fervants,  this  point  had 

(&)  Ante,  |Mg»  been  fettled  in  Rex  v.  Lowefs  (b)^  and  Rex  v.  HuUand{c)  \ 

477*pl*4i9*     and  there  was  no  foundation  for  any  diftinf^ion  as  to 

(r)  Ante,  page  alternate  fervice  between  a  fervant  and  an  apprentice.  In 

48o^pl.  4».    the  flatute  13.  &  14.  Car.  2.  c.  X2.  f.  i.  {d)  fervants  and 

U)  Ant^  page  apprentices  are  all  clafled  in  tlie  fame  claufe ;  both  gain 

3'5>P*«1«9»    *  fettlement  by  refidcnce,  not  by  the  place  where  the 

fervice  is  performed.     It  is  not  neceilary  that  the  forty 

days  refidence  fhould  be  fucceflive*  and  tliis  rule  holds  in 

both  cafes :   there  is  no  difference  in  the  principle,  but 

only  in  the  circumflances  of  the  one  being  a  contraft 

for  years,  and  the  other  a  contraft  for  a  year. — ^The 

Court  were  of  opinion,  that  the  times  of  fervice  may 

be  coupled  as  well  in  the  cafe  of  an  apprentice  as  of  a 

fervant ;  and  that  upon  this  part  of  the  cafe,  by  con- 

nefting  the  month's  fervice  with  the  former  fervice  with 

Veniey,  the  pauper  gained  a  fettlement  by  an  inhabitation 

of  forty  days  under  the  indentures  in  Bijhopftawton* 


IV.  O/'tiie  place  offc7-vicc. 

An  apprcnt'ce  ^97'  f^^^^'^^^'^^i^ "^^  Bridewell^  Hilary  Term^  ir.  TVliL^ 
by  being  bound,  Ld.  Ray.  549.—-^.  who  had  been  educated  in  BridewcU^ 
and  fcrving  in  as  APPRENTICE  to  one  of  the  maflers  of  the  faid  hofpi- 
:kntxtrapa>9.  tal  in  thc  trade  of  hemp-drejjtngy  came  to  the  parilh  ct 
Khid'pUcc,  can-  cicrkeinuell,  and  there  beine  likely  to  become  chargeable, 

not  be  removed  ^  '  j    i      ^        ^  n.-         s,      j>     j        tt       5-   i_  • 

there.  ^^*  ^^^  removed  by  two  julticcs  to  Bndc^jicU^  which  is 

S  c  Carth  ^^  extraparochial  place. — But  per  Kolt,  Chief  yujttce^ 
J,  j/  *  The  juftices  of  peace  have  no  authority  to  fettle  any  per- 
S.C.  Salk.  486.  fon  in  an  extraparochial phcc  ;  for  the  ftatutc  which  gives 
Saik,  487.  them  authority  extends  only  to  tlie  poor  within  parifhes. 
Sett.  &  Rem.  p^rifhes  in  reputation  are  within  thc  aft,  but  places  cx- 
Foicy,  98.  traparochial  are  out  of  the  aft.  And  thc  order  of  thc 
Ste  ,!  Boit.  pa.  J^^ices  was  quaflicd. 

34.  a:t  to  the  appointing  of  overfeers  in  an  extraparoclibl  place^  in  crto  to  wirrvit  f 
removal,  ^,^8.  ^1. 
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498.  St.  Bride's  V.  St.  Saviour' Sy  Hilary  Term^  4.  jlnrui  ^  apprcntict 
a.  Salk.  C52. — B.  was  bound  apprentice  for  four  years  g*»o««  ft^«'«* 

.      «v    0  '^^'^  !•       t  1      r        '^'^  ^  o.     n   •  7 »        •»!    ">«nt  where  b# 

to  /•  S.  and  lived  out  the  four  years  at  St.  Bride  s  with  ^^^^  j|^  l^jl 
him.    y.  S.  was  only  a  lodger,  *ind  had  no  fettleracnt  in  forty  days»al* 
St,  Bride's.-^But  THE  CouRT  held  the  apprentice  to  be  though  the 
well  fettled  in  St.  Bride's  ;   for  he  was  not  a  perfon  re-  ^*!!!^'**1  ***^ 
tnoveable ;  nor  docs  his  fettlcment  depend  on  his  maAcr,  ^jfl,,*"*"* 
as  that  of  a  wife  on  her  hufband ;  but  he  gains  a  fettlcment 
for  himfelf  within  the  14.  Car.  2.  c.  12.  by  forty  days  gj^j'^*]|^* 
inhabitation,  and  fo  of  a  hired  fervant.  pi,  iig, 

499.  JValbourn  v.   All  Saints^  Trinity  Ternty  9-  Anm^  An  apprehtiee 
Foley  150. — The  finglc .  queftion  as  to  this  order  was,  ft«W  gaio  •  fee- 
Whether  if  a  man  be  bound  an  apprentice  where  the  ^^^^^  ^^iS\^ 
matter  had  a  ftttlement,  and  his  mauer  and  he  remove,  ^^  i^  ^ 
and  he  ferves  five  years  of  Ills  time  in  the  parifh  where  forty  diyt,  «!• 
his  maftei'  had  no  fettlcment,  the  apprentice  (hall  gain  a  though  hit 
fettlcment  in  the  parifh  where  he  ^as  bound  and  ierved  n»»'^^>«*  "• 
two  years,  or  where  he  ferved  the  laft  five  years  ?— *Pow-  [^^^nT' 
ELL,  Jujlice.  It  matters  not  whether  the  mafter  had  any 
fettlcment  or  no ;  the  apprentice  will  certainly  have  a 
fettlcment  in  the  parifh  where  he  ferved  the  laft  five 

years.  If  a  man  have  a  fettlcment,  and  a  perfon  be  bound 
iii$  apprentice,  and  live  with  him  forty  days,  that  gives 
the  apprentice  a  fettlcment;  and  if  the  mafter  remove^  and 
have  no  fettlcment,  the  laft  parifh  where  he  ferves  his  maf* 
ter  forty  days,  and  his  fervice  is  ended,  that  gains  him  a 
fettlcment  in  that  laft  parifh. — Powis,  Juftice.  This  is  a 
fettled  point ;  and  there  is  a  cafe  much  ftronger  than 
this:  as  if  a  man  that  has  a  lodger  take  a  fervant, 
who  ferves  him  a  year,  that  gives  the  fervant  a  fet- 
tlcment in  that  parifh,  though  the  mafter  had  nohe  him- 
felf.-^THE  ORDER  OF  sEssioKs,  being  to  remove  hiin 
to  the  parifli  where  lie  was  bound  and  ferved  two  years, 
was  quafhed  per  totam  Curiam^      ^ 

500.  Rex  V.  St.  Olave'^s  Juryi  Eafter  Term,  3.  Geo.  \.  An  apprcudoi 
Editor's  J/iS5.— -Two  juiticcs  remove  John  Owen  from  whoien»«iiii 
theparifh  of  St.  Giles's,  in  the  couiity  of  Middlefexy  to  the  ^  ^'^^^ 
parifh  of  St.  Olave'sy  in  the  Old  Jury^  in  London.  The  thcr**iiS  wT 
Seflions  on  appeal  confirm  the  order,  and  ftate  the  fol-  mafter  in  a 
lowing  cafe  : — The  pauper  John  Owen  Was  bound  aa  thir<,  ^^«  ■«*- 
apprentice  to  a  man  of  the  name  of  Howard,  who  was  *■"*  "/^^^tl- 

a  Ctblei-y  and  rented  a  ftall  in  the  parifti  of  St.  O/ai/^'j,  °**" ''' •'^^ 
in  the  Old  Jury,  at  ten -pence  a  week.     The  ftall  was 
only  large  enough  to  hold  one  perfon  at  a  time*    The 
Vol.  IL  O  o  apprcntict 
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Rex  v.       apprentice  Owen^  while  his  luaiter  was  at  wori 
St.  OtAv*«.  ^^u^  ^f^j  ^Q  ^2^j^j  jj^  ^j^^j  ftrcet,  and  go  of  emn 

when  his  roafter  was  abfent)  he  then  fat  and  wc 

s.c.  Foley,!  5S.  the  Hall.  Tliecobler  lodged  in  the  parifhof  5/.  G 

s.c.  Sm.  &      the  apprentice  lived  with,  and  flcpt  at  the  houl 

Koti.  82.  pi.     father,  near  Mtie  End,  in  the  parifh  of  St.  Mar 

S.  c.  x.SeO:     ^^"^  lyhitechapeL    The  fcflSotis  were  of  opinion, 

cV«  XI 5.  pi.    pauper  was  fettled  in  St,  Olave^Sj  where  he  ferv 

11a.  the  indenture. — Mr.  Corbett  obtained  a  rule 

1' ft-' ^"  «""***  caufe  why  the  order  of  feflion  (hould    not  be 

s"crsiia^.\i.  ""Darnel,  Serjeant^  in  fupport  of  the  order  co 

* .   '  that  it  was  the  fcrvice,  and  nottlie  refidence-^  whid 

inhabitancy  i  for  a  perfon  may  be  an  inhabitant 

ri(h,  witliout  reiiding  or  fleeping  in  the  parilh ; 

pollefs  lands  in   one  pacjOi,  but  live    m  ano 

may  be  rated  in  it  as  an  inhabitant  of  the  pari! 

the  lands  lie,  to  the  repairs  of  the  church.     Tt 

xnent  is  given  in  confideration  of  the  benefit  w, 

parifh  derives  from  the  employment  of  the  apj 

and  that  benefit  can  only  accrue  in  tlie  pari(J 

fa)  ScdTide      ^^  fervice  is  performed  (aj  ;  and  he  compared  i 

Rexv.  Charles,  cafe  of  a  fervant  who  is  hired  to  a  fojourner,  wl 

Trinity,  la.      a  fcttlement  where  hefervesj  though  the  mafter  1 

^*f*  3"  >"  ^^^  habitant  of  the  paridi :  the  fervice  is  open  and  n^ 

poftrfUiw?"*^'  to  all  the  parifh,  his  lodging  is  private,  and  ma 

Yi. '  flealth.— Parker,  Chief  Ju/fice.    The    cobler 

tainly  not  an  inhabitant  by  virtue  of  bis  ftall:  fc 

fuch  a  refiant  as  may  be  fummoned  to  attend  tl 

leet;  for  if  a  houfe  fland  in  two  leets,  the  owner 

reliant  in  that  where  his  bed  flands.     It  is  true, 

man  may  be  charged  to  many  parochial  contril 

though  he  is  not  aftually  inlisbiting  the  parifh 

man  cannot  gain  a  fcttlement  without  being  an 

tant.     This  cafe  is  not  hkc  that  of  a  feivant  hi 

fojourner,  for  a  fojourner  is  an  inhabitant.  A  poi 

ing  at  the  corner  of  a  ftreet,  might  as  well  give 

pre n dec  a  fcttlement  in  the  parilh  where  he  pi 

does  not  appear  to  me  that  the  pauper  can  gain  ; 

mcnt  in  either  thefc  three  parifhes ;  and  per  i 

CURIAM,  the  order  was  quamed  fb). 

(i)  Mr.  Btf  rn  fays,  "  This  cnfc  be  occupier  in  feveral  parifl 

fsemtth  to  duM  alone,  and  by  the  day*tiine,  but  his  honie  in 

anaiojjy  of  the  other  cafe  with  rcf-  tion  feems  to  be  where  he 

pc£l   both  to  apprentices  and  fir-  at  night."      See   the   cafe 

vants,  itfcemeth  chatthecobler't  ap«  John  Baptifl  v.  St.  JanKSj 

prentice  gained  a  fettlemcnc  in  the  following  cafes,    which   J^} 

parifh  where  he  lodged  ;  a  man  may  warrAnt  Mr.  fiura*s  opinic 
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sou     St.  Mary  Cokchurcb  v.   Radcltffe,  Trinity  Term,  *»  »pprentie« 
3.  Geo.  1.     Editor's  MSS.—T\\t  pauper  John  Ceul/in  r'^'^'^Pl?^ 

^  11  •  ry./.^o*'f''rr*        board  of  (hip. 

was  bound  an  apprentice    to  jojeph  Smtth^  a  leatanng  |,m  fervc  bis 
man,  ^Lndferved  him  for  a  quarter  of  a  year  at  his  houfe  maftcron  fhore, 
in  St.  Mary  Colechurch^  in  the  day-time ;  but  lay  every  <ioe»  not  gain  • 
night  on  board  his  mailer's  fliip  in  the  parifh  of  Rad-  ^",!!!!J?*L.- 
€liffe.    The  Sessions  conceiving  tlie  fettlement  to  be '^        canref, 
\9\itrt  the  fervicc  ^z%^  remove  him  to  the  parifli  of  5/. 
Alary  Colechurchi — CoRBETT,   Serjeant^    upon   the  au- S.  C.  Stra.  6o» 
thority    of   The    Cobler's   Cafe,    moved    to  gualh    the  s.  c.  1.  SdH 
order. — By  the  CourtJ    The  words  of  the  ftatute  are,  ^*^'  "5'  P*' 
**  If  any  perfon  (hall  be  bound  an  apprentice,  aiid /»- s.  c.  Sett,  and 
*'  habit  in  any  parifh,"  &c.     Tlie  queftion  therefore  is,  Rem.  81.  pi. 
Whether  the  pauper  was  an  inhabitant  of  the  parifli  of  St,  105. 
\     Mary  Colechurch  f  for  this  fpecies  of  fettlement  arifes  from  |*c '/^Oey  ^a^! 
inhabitancy :  now  a  man  can  only  be  faid  to  inhabit  the   '  '        **^* 
^    place  in  which  he  lies,  or  where  he  lodges.     But  in  this 
^.   cafe  there  is  certainly  no  inhabitancy. — Parker,  Chief 
:    Jnft^^^*    I^  's  o"'y  ftated  in  the  cafe  that  he  lodged  oil 
_^    Doard  the  ftiin  ;  but  if  it  had  appeared  that  he  went  on 
I:  board  the  ftiip  to  watch,  and  do  fervice  on  board  for  hi$ 
_-^  mafter,  as  to  take  care  that  the  goods  were  not  embez- 
"^  zlcd,  that  would  make  a  fettlement  («) :  and  to  this  («)  See  Rot  ♦• 
'  J  opinion    Pratt,    Juflice.  afTented.    The    order    was  ^'  o««v'«» 

502.  Anonymous,  Hilary  Terniy  lO.  Geo.  i.  I.  Seffl  Cafes  ^Jli***^ 
379. — A.  was  bound  an  apprentice  to  a  cooper  for feven  r^oticerefldet 

Sars ;  but  for  the  fpace  of  fix  years  of  his  apprentice-  for  the  Uft  for. 
ip,  he  lived  with  his  father  at  a  fmall  diftance  from  the  ty  days  Ai^tt  be 
babitation  of  his  mafter.     In  the  feventh  year  he  came  Jhe  place  of  lii» 
^o  live  with  his  mafter,  and,  in  the  words  of  the  ordcr^  "^"*"^^» 
**  continued  to  ftay  with  his  faid  mafter  for  three  quar- 
•*  ters  of  a  year  together."    The  Question  was,  If  • 

lie  had  gained  a  fettlement  in  the  parifh  where  the  mafter 
^  Sived  ? — By  the  Court.     This  is  a  good  fettlement  at 
Ithe  mafter's  place  of  abode;  for  the  law  will  intend  he 
.  continued  without  intermiifion  all  the  time  where  his 
^waller  inhabited. 

:  S^Z'  ^^'  7^^»  Baptifi  V.  St.  y antes,  Mich.  Term,  1 1.  An  appremiet 
^o.  I.  Editor's  Af55.— Two  juftices  remove  ^(j/Z^A  who fenrcs bis 
^^^rren  from  the  parifli  of  St.  John  Baptift  to  the  pa-  "J^JJ^  '^^ 

^*^^*^s  and  lodges  with  his  father  in  another,  although  paid  for  by  the  mafter,  and  in 
P^rruance  of  a  covenant  in  the  indenture,  does  not  gain  a  fettlement  in  the  maft<r*s  pariflu 

I^C*)  FiAi  the  cafe  of  Burton  Brad-     port,  page  565,  pi.  506.  and  Rex  ♦. 
^^^   V.    Bothenhampton,    Eafter    Spotland,  poll,  fc^on  yU« 
*^»n»,  5-  Cfo.  3.  Burr.  S.  C,  431. 
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rifli  of  St.  Jame<f  in  B'ljhofs  Cannings.  The  (eilionSy  oil 
appeal,  qualh  the  order,  and  ftate,  inter  alla^  That  ^^i;^ 
Ifavren  was,  by  an  indenture  executed  two  years  aftcf 
tlie  date  thereof,  bound  an  apprentice  to  \]obn  Pow- 
ell^  hofier,  in  the  parifh  of  St.  Johns :  that  in  pur- 
fuance  of  the  faid  indenture,  JoJ'Cpb  H^arrin  began  to 
ferve  him  the  faid  Powell^  in  his  open  (hop  in  the  faid 
parifh  of  St.  Johns^  but  had  (purfuant  to  a  covenant  iii 
the  indenture)  his  mcar,  drnik,  wafhing,  and  lodg- 
ing (a),,  during  all  the  time  with  his  father  in  the  pariiQ 
of  St.  James^  other  than  market-days  and  Saturdays, 
ifvhen  he  received  his  meat  and  drink  with  his  mafter  in 
St.  John^s^  but  that  he  never  lodged  one  night  with  his 
faid  mafter  or  elfewhere  in  the  parifliof  ^r.  y^^wV  during 
the  faid  apprenticefhip ;  and  that  his  mafter,  purfuant  to 
another  covenant  in  the  indenture,  paid  the  father  half- 
a-crown  a  week  in  lieu  of  and  in  confideration  for  his 
maintenance  and  lodging  as  aforefaid. — FoRTEScuEaod 
Raymond,7i(/?/V«  (Pratt  «A/i«/^ and  Powis  dubitantt) 
quaflied  the  order  of  feflions,  becaufe  bPnding  an  ap- 
prentice and  ferving  will  not  make  a  fcttlement;  bnt 
the  fettlement  muft  be  by  inhabiting,  which  cannot  k 
but  when  the  party  lodges  for  forty  days. 

504.  Stoke  Fleming  v.  Berry  Pomroy^  Hilary  Tctmf  U 
Geo.  2.  Editor's  MSS. — The  faft  fpecially  ftated  in  the 
order  was,  That  ^nne  El/orei^  a  poor  child,  in  the  pariA 
of  Stoke  Fleming  J  was  bound  an  apprentice  to  Sarah  Pet- 
ry^  who  was  a  fettled  inhabitant  and  owner  of  fome  lands 
in  the  faid  parifti.  The  pauper  ferved  there  for  two 
ycrrs;  and  then  removed  with  her  miftrefs  from  the  pa- 
rifh  of  Stoke  Fleming  into  the  parifti  of  Berry  Pomnjt 
where  the  faid  Sarah  Perry  lived  with  her  fon,  and  in 
til  is  laft  parifti  the  pauper  ferved  her  miftrefs  the  reft  of 
the  apprentlcefliip.  But  the  faid  Sarah  Perry^  being  a 
pcrfon  of  ability,  gained  no  fettlement  in  the  parifti  of 
Bcr>y  Pomrcy.  The  feftions  were  of  opinion  that  the 
pauper  liad  gained  a  fettlement  in  Beny  Pomroy^  althoiffb 
her  miftrefs  had  gained  no  fettlement  there.  On  a  ruk 
to  (hew  caufe  why  the  order  of  fefEons  fliould  not  be 
quaftied,  it  was  contended  in  fupport  of  the  ordtr^  that 
tlie  fettlement  gained  by  an  apprentice  under  the  indcfr 


(a)  In  the  report  of  this  cafe  Sett, 
and  Rem.  118.  pi.  159.  it  feems 
that  this  covenant  was  introduced  to 
accommod;)te  the  ma(\er,  he  having 
hut  a  fmsll  bwfe  ;  hut  no  fuch  cir- 
cuiT) fiance  appears  in  the  order;  which 
U  reciied  vtriatim 8.  Mod.  285.  j  and 


in  S.  C.  Fortefcue,  321.  It  It  fA 
the  Court  lield,  that  the  apprtoda 
was  fettled  in  the  pariii  where  h 
had  lodged.  i^«.  therrfore  iheafa 
of  Rex  V,  St.  dare's,  ante,  paiye  5(11 
pi  500.  and  St.  Mary  Colccherdi*. 
RadUilfv,  Anie»  pige  563.  pL  5C1* 

tcit 
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turc  is  gained  in  his  own  right,  and  not  in  right  of  the  'to»i  rtEi«» 
mafter ;  as  in  the  cafe  of  parent  and  child,  and  therefore  '***»'«'•  ^*«- 
may  have  a  fettlemcnt  in  a  place  where  the  mafter  has    ^^^^^^^^ 
none! — Belfield,  Sirjeant,  againft  the  order,  urged,  that 
bjrthe  words  of  the  3..  If^ilJ.  and  Mary^  c.  11.  f.  8.  the 
binding  and  inhabitancy  muft  be  in  the  fame  place ;  that 
an  apprentice  cannot  during  the  apprenticed ip  do  any 
a£l  to  gain  a  fettlcment  for  himfelf  (tf\  and  therefore  C«)  SttBoc 
his  fettlcment  under  the  indenture  muft  depend  on  the  *^'"8'o**»  *• 
fettlemcnt  of  the  mafter;     and    that   this  is  not  like^{;^^^^ 
the  cafe  of  a  hired  fervant^  who  may  gain  a  fettlement  in  page  570,  pi. 
aplacc  where  the  mafter  has  none. — Parker,  Chefjuf"  509. 
ticc.     It  is  admitted  that  a  hired  fervant  may  gain  a  fet- 
tlcment in  a  parifh  by  fervice,  though  not  hired  ia  the 
parifti.    The  words  of  the  claufe   refpcfting  appren* 
tices  are  altogether  as  ftrong  as  thofe  relating  to  fer» 
vants.     t  think  therefore  that  there  is  no  difference.— 
And  it  was  held  per  totam  curiam,  that  the  pau- 
per,  though  not  bound  in   the  parifti  of  Berry  Pom^ 
royy  was  fettled  there  by  inhabiting  with  and  ferving  her 
miftrefs  in  that  parifti  the  laft  forty  days. 

505.  Rex,  V.  St,  Peter'* s  on  the  Hill^  Hilary  Term^  H*  »#       • 

Geo,  2.  MSS,^ff'miam  JackfonhTiA^wxtA  a  fctdement  ?4"f„"^^'* 
^t  St,  Mary^  by  a  hiring  and  lervicei  and  after  was  bound  |4ace  and  rtfiJk 
an   appre^itice  in  5/.  Peter'' i  on  the  HilU  in  Cbeftery  to  at  another,  be 
a  carpenter  forfcven  years;  two  of 'which  hcySrv^iia^^"** '*^'^**' 
St.  Peter'' Sy  but  during  thofe  two  years  he  Uved'i  eat^  and  "j^  whSrlhs 
lodged  at  nighty  with  his  mother  in  the  parifti  of  5/.  Olave.  ^dei^ 
—Lee,  Chief  JuJIice.     There  is  a  diftindtion  in  this  cafe 

between  apprentices  and  fervants.     The  ftatutc  is,  that 

apprentices  gain  a  fettlcment  by  binding  and  inhabiting^         5^'  "•^^ 

not  by  binding  znA  fervice*     But  servants  gain  a  fettle* 

roent  by  hiring  smd  fervice^  without  regard  to  inhabiting. 

The  cafe  of  Rex  v,  St.  John  in  Devizes  feems  to  me  a 

rery  odd  determination  [b) ;  all  the  cafes  I  am  acquainted  f*)  TrinJry 

with  being  to  the  contrary,  as  St.  Mary  CoUchurcb  Vr  '^•'^"»io«C«o.i. 

Radcliffij  Kex  v,  Graveney,^The  order  removing  the 

pauper  from  St.  Olave's  to  St.  Mary  was  affirmed  (r), 

506.  Rex  V,  Burton  Bradftock^  Eajier  Term^  5.  Geo.  3.  An  apprentice 
Burr.  S.  C,  531. — James  Capon  being  fettled  at  fi^^m^^r  to  the  captain 
in  Dorfetjhire  was,  by   indenture    dated    28th    March^^^^^^^"^^ 
'7S4»  bound  apprentice  to  John  Miller  oi  P^^^P^rtxxi^^^^^ 

Koard  while  the  (hip  it  lying  in  her  hafbour  gains  a  fetrlemeat  in  the  parifh  within  whi:h 
the  harbour  liea. 

{/)  See  the  cafe  of  Rex  v,  Graveney,  referred  to  in  this  cafii,  ai^t^  and 
Mr.  Cildecoi*!  obftnraiioas  ihereon,  Cald.  55.  notis. 
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Rix  V.      thf  county  cf  D:rff\   thtn  owner  of  a  ftiip  called  Tbi 
BatToiff      Jzknand  Samuels  :o  fcrvc  him  as  an  apprentice^  and  to 
IftADSTocK.  tg-^j.j^  navigation  and  the  art  of  a  failor,  for  the  term  of 
feven  years:  2nd  the  faid  James  C.if-cn  did,  immcdiatelj 
after  the  executing  the  faid  indenture,  enter  on  boird 
the  faid  (hip,  and  did  there  fcrvc  the  faid   Jchn  AftUer 
for  the  faid  tcrm«  as  fuch  apprentice.     The  faid  ibip, 
during  all  the  tinne  of  the  faid  apprentice fhip,  was  em- 
ployed in  a  coafting-trade  from  a  place  called  Bridpirt" 
Harbour  in  the  faid  county  of  Doitfet    to  many  other 
ports :  and  during  all  that  time,  tlie  faid  harbour  was, 
and  was  confidcrcd  by  the  captain  and  failors  of  the  (hip 
as  the  proper  home  of  the  ihip,  and  where  (he  returned 
at  the  end  of  every  voyage,  and  always  took  her  depar- 
ture from  thence  in  the  feveral  voyages  that  (he  made. 
During  the  faid  time,  the  faid  fliip  was  many  times  in 
Br'idpovt^Harhour  \    fometimes    for  a    fortnight,   fome- 
times    a  month,    and    fometimes    two  months,    at  a 
time  ;  but  never  \\\  any  other  port,  harbour,  or  place  for 
more  than  a  month  at  a  time.     On  the  ytli  day  of  Df 
cember    1760,  tlie  faid  (hip  arrived  in  the  faid  harbour 
Called  Bfid  ort-tJa  bour^  and  continued  there  till  the22d 
pr'  'y.ift.ay  1761,  being  more  than  forty  days ;  during 
which  time   tlic  faid  feme   C-pon  rcfidcd  lodged  and 
feived    .</;/(r  ois  maimer,  as  his  apprentice,  on  board 
the  laid  Ihip,  and  to  take  cp.re  rhcreol  and  of  his  mailer's 
goods  thi^rcin  ,  it  'nei'ig  his  bufinefs,  as  Aliler^s  appren- 
tice, to  ta^c  care  of  ;5iJ  kcurc  the  goods  on  board  the 
faid  Ihip,  and  to  prevent  r.uir  being  flolcn  or  embez- 
zled.    And  the  fjid  fnip  \v;i>  never  in  any  other  place  or 
port  forty  days,  after  that  time.     On  the   nth  day  of 
A/a/cb  ij6i^  the  fa i J  ihip  a'^iin   returned  to  Bridport- 
Jlarbour^  and  itayeJ.  thcrj  tlil  after  the  28th  day  of  the 
fame  month  ;  on  vvhich  day  the  faid  apprenticcrtiip  ex- 
pired ;  and  during  that  tiiiic  llie  faid  James  Capon  redd- 
ed lodged  and  I'crvcd  .L/V/f,  as  his  apprentice,  on  board 
the  laid  fii:p,  to  take  care  ilitrcofand  of  the  goods  there- 
in.    Bndport-Hufiour  is  a  bafon  within  the  faid  parifh 
of  Burton- braoftock J  which   about  twenty  years  ago,  in 
purfuance  of  an  aft  of  Parliament  made  in  the  nth  vcar 
of  his  late  Miiiefty  King  Gtorgc  the  Second,   was  dug 
and  made  on  a  piece  of  land  lyirig  within  the  faid  pariih 
of  Burton- Brad/.Oik,  and  part  of  the  manor  of  Burfcr.- 
Bradftock,  and  whicli  then  |-.t;lon;j;ed  to  Mr,  George  Put 
(of  whom  the  faid  piece  of  land  was  purchafed):  and 
at  the  tliue  wheq  the  faid  bafon  was  made,  a  cut  was  al- 
fo  made  through  the  land  which  then  lav  between  the 
faid  place  where  tiie  bafon  was  made,  and  the  fea,  to  let 
ih^  fea  up  tQ  tlie  bafoq ;  tlirough  which  cut,  fliips  fail 
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into  the  faid  bafon.  Since  the  expiration  of  thfe  Rix  «. 
faid  apprentice(hip,  the  faid  James  Capon  married  Chrif"  Bun  ton 
tian  his  prefent  wife ;  and  has  gained  no  fettlement,  BiAotTocr. 
fave  as  aforefaid. — Lord  Mansfield.  There  do 
not  appear  to  be  any  former  determinations  on  this  fub- 
jeft.  Therefore,  as  we  fhall  gain  nothing  by  looking 
for  them,  we  may  as  well  make  an  end  of  the  matter  iloW, 
Laying  in  a  parifh  is  the  fame,  whether  it  be  on  board  a 
ihip,  or  on  land.  Cafuai  refidences,  or  accidental  in- 
habitancies, are  out  of  the  pre^nt  cafe.  This  harbour 
or  bafon  is  ftatcd  to  be  the  proper  home  of  the  (hip ; 
and  to  be  within  the  parifli  of  Burton- Brad/fock ;  and 
the  fervice  was,  ^ow«y?^/,*without  any  pretence  of  collu-  • 
lion,  performed  in  that  parifli.  Therefore  there  feerns 
to  be  no  material  difference  between  this  cafe  and  the  or- 
dinary cafes  of  gaining  fettlements  in  parilhes  by  ap- 
prenticcftiip. — Mr.  Justice  Wilmot  faid,  he  faw  the 
inconvenience  that  it  had  been  hinted  might  happen  to 
this  little  parifli  of  Burton- Brat/flock^  to  the  advantage  of 
the  town  of  Bridport.  But  that  inconvenience  cannot 
alter  the  law :  the  afts  of  Parliament  muft  be  purfued 
in  what  they  have  exprefsly  direftedj  though  a  par- 
ticular parifh  may  be  incommoded.  Settlements  are 
fuppofed  in  law  to  be  indifferent  to  paupers ;  though 
they  are  often,  in  faft,  defirous  of  one,  in  preference  to 
another.  Thefc  laws  muft  be  conftrucid  according  to 
the  intention  of  them:  and  the  circumftances  of  thingg 
at  the  time  of  enafting  them  ought  to  be  taken  into 
coniideration.  Now  before  thefe  afts  no  perfon  could 
be  removed  from  his  or  her  refidence,  though  it  had 
been  of  ever  fo  fhort  a  date.  Then  a  refidence  for  forty 
days  was  fixed  upon  as  requifite  to  eftablifli  a  fettlement. 
Thefirft  feftion  of  13.  &  14.  Car,  2.  c.  12.  gives  power  to 
the  two  juftices,  upon  complaint  made  by  the  church- 
wardens or  overfeeis  to  any  juftice  of  peace,  within  for- 
ty days  after  any  poor  perfon's  coming  to  fettle  in  any 
tenement  under  the  yearly  value  of  lol.  by  warrant  to 
remove  them.  This  claufe  excepts  only  perfons  renting 
fuch  tenements :  other  perfons  were  removeable,*upou 
complaint  made  within  forty  days,  unlefs  they  fliould 
give  fecurity  for  the  difcharge  of  the  parifh.  But  whi- 
ther were  they  to  be  removed  ?  They  were  to  be  remov- 
ed **  to  fuch  parifli  or  place  where  they  had  been  laft  le- 
**  gaily  fettled,  either  as  natives,  houieholders,  fojour- 
**  ners,  apprentices,  or  fervants,  for  the  fpace  of  forty 
<*  days.*'  Then  the  1.  Jac,  i.  c.  17.  f.  3.  diredh, "  that  the 
**  forty  days  continuance  intended  by  13.  &  14.  Car.  2. 
**  to  make  a  fettlement,  Ihall  be  accounted  from  the  time 
^  of  delivery  of  a  notice  in  writing,  &c.'*    Then  the  3. 
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Rw  •.  &  4.  WilL  &  Mary,  c.  1 1,  feft.  3.  dircfts,  "  fliat  the  fort? 
BvRToir  «(  jj^yg  Q^jjjl  1^  accounted  from  the  publication  of  fuch 
^iui«Tcc»,  ^,  ^^^j^^  .^  writing  fo  delivered:"  and  the  8th  fcfticm 
•nafts,  "  That  it  any  perfon  Ihall  be  bound  an  apprentice 
•*  bjr  indenture,  and  inhabit  in  any  town  or  parifliy  fuch 
^*  binding  and  inhabitation  fhall  be  adjudged  a  good  fet- 
**  tleroent,  though  no  fuch  notice  in  writing  be  deliver* 
«*  ed  and  publifhed."  So  that  an  apprentice  by  inden* 
ture  inhabiting  in  a  parifli,  gains  a  lettlement  thereiiL 
J^ow  here  the  harbour^  ftated  to  be  *'  the  proper  home 
*•  of  the  fliip,  and  coniidered  as  fuch:  and  it  is  exprels* 
•*  ly  ftated  to  be  within  the  pariih  of  Burton  BradJUA!* 
Therefore  this  cafe  is  within  the  common  caie^  as  it  ap- 
pears to  me.  If  the  apprentice  had  lain  in  a  houfe  at 
land  within  this  parim,  it  had  been  no  aueftion :  the 
apprentice  had  then  been  undoubtedly  fettled  there; 
though  the  matter  had  lived  in  another  parifh.  And 
here  Burton- BradJI^ck  had  as  much  benefit  from  the  ap- 
prentice's labour,  as  if  he  had  lain  there  by  night  in  a 
cot  upon  land.  Therefore  the  apprentice's  lettlement  is 
clearly  in  Burton- Bradftock.  We  muft  take  the  law  as 
we  iin J  it :  we  cannot  alter  it,  from  any  apprehended 

inconvenience  to  a  particular  parifh Mr.  Justici 

Yates  concurred  that  the  fettleraent  was  in  Burtm' 
Brudftock.  And  he  faid,  that  the  aft  of  13.  &  14.  Car.  a.  c 
12.  does  not  apply  to  the  prefent  cafe  ;  nor  do  the  cafes 
about  cafual  reficIcFice.  1  his  is  nothing  like  ftrolling  as 
a  vagabond  from  pari(h  to  parifli.  This  place  was  the 
proper  home  of  the  Ihip  :  it  is  not  a  cafual  refidence  or 
anaGcidentaiiniiabiting.  It  is  exprcfsly  ftated,  ^^thattbis 
*'  harbour  was,  aiu!  wi'sconfidcred  as  the  proper  home  of 
**  thefhip."  So  that  the  cafes  about  cafual  refidences  ara 
not  at  ali  like  the  prefent  cafe.  And  this  harbour  or  ba- 
ifon  is  exprcfsly  ftated  to  be  *'  within  the  pariih  of  BkT' 
ion-Bradftccky — Mr.  Justice  A6TONconcurrcd;andob- 
ferved,  that  the  ftatute  of  13.  &  14.  Car.  2.  c.  J2,  was  made 
to  rcftrain  the  migrations  of  idie  vagabond  people  from 
parifh  to  pariih,  and  for  rcmoWng  them  back  to  their 
owrf  former  pai  ifh.  He  faid,  he  thought  that  mere 
watching  on  board  a  fhip  was  not  a  refidence  fufficient  to 
gain  afcttlement  within  ^.  &  4.  /f7//.  ^ Mary^^c.  11.  Nor 
will  a  veflel,  in  iia>ifuu^  accidentally  flopping  at  a  port  to 
repair  a  leak,  or  take  in  water,  or  any  fuch  cafual  occa- 
i^on,  gain  a  fettlcment  to  the  failors  on  board.  But  this 
was  the  proper  home  of  the  (hip  ;  it  is  exprefsly  and  cir- 
cumftantially  fo  ftated.  And  this  home  of  the  fliip  is 
ftated  to  be  wjtliin  this  parifh  of  Burton- BradjUch  A 
(afual  inhabitancy  only  |o  watch  ^  ihip  (which  I  ihould 
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think  will  not  gain  a  fcttlcmcnt)  is  very  different  from  an     ^r»k  ». 
^pprenticcftiip  ferved  on  board  it  at  its  proper  home.      Bo«toi» 

— Per  Cur.   Orders  afHrmed:  and  the  rule  difchargcd.  B«A^»l 


507.  Rex  V.  Caflleton^  Mich,  Terniy    7.  Geo,  3.   Burr.  Ad  apprentkt 
S.  C,  569.— -The  pauper  John  Holrold  was,  by  indenture  who  in«rr:« 
dated  the  fecond  day  oi  j^pril  1741,  regularly  bound  an  **"""»*»»• '««™t 
apprentice  to  John  Righy  of  Cajlieton,    hatter,  for  ^hc  |J^  *^'^* '^'^' 
term  of  feven  years ;  and  worked,  dieted,  and  lodged  with  one  pariSL  btit 
his  mafter  in  Cajlleton  for  four  years  and  an  half;  and  then  (leeps  a-nig  htt 
married  a  woman  who  lived  in  Hundersfield,     After  fuch  «n  «  diffcreot 
marriage,  the  apprentice  (tlic  pauper)  worked  and  diet-  P""*»  g»»M* 
cd  all  along  with  his  mafter  in  LajUeton  in  the  day-time,  ^IwTh*  UxJn* 
where  his  mafter  hved,  lodged,  and  carried  on  his  trad«:  tbeUa  ian^ 
but  the  pauper  lodged  at  nights  with  his  wife  at  her  fa-  dajrt* 
ther's  houfe  in  Hundcrsfieldy  until  the  expiration  of  tl;ie 
apprenticefhip,  which  was  about  two  years  and  an  half 

from  the  time  of  his  iparriage.  Riglfy  the  mafter  was 
acquainted  with  the  intended  marriage  of  his  faid  ap«  ^ 

prentice,  and  did  not  take  any  advantage  of  the  cove- 
nant in  the  faid  indenture,  fo  as  to  vacate  the  fame;  nor 
did  he,  before  the  folemnization  tliereof,  or  at  any  time 
afterwards,  find  fault  with  his  apprentice  for  fo  doing. 
The  mafter  was  not  aftced  nor  did  give  leave  to  his  ap- 

{irenticc  to  lodge  in  Hunder afield  \  though  he  knew  he 
odged  there,  w;ith  his  wife,  at  her  father's  houfe.— The 
quESTiON  was,  Whether  the  place  where  the  apprentice 
Jodgcd  at  nights  was  not  the  legal  place  of  his  fettlement  ? 
And  it  being  agreed  by  Mr.  Dunning,  wha  was  to  con- 
tend on  the  other  fide,  and  confirmed  by  Lord  Mans- 
field, that  the  place  where  an  apprentice  lie^  is  the  place 
of  his  fettjement,  the  original  order,  adjudging  the  pau- 
per's fettjement  to  be  at  Hnndersfield^  was  affirmed. 

508.  Rex  V,   Chicky  Trin'ty  Terniy  I4.  Geo,  3.  Burr.  An  apprcotldi 
S.  C.  782. — John  Harry  of  Jrrexham^  flater,  was  bound  an  f«rvc»  forty 
apprentice  by  indenture  for  three  years,  without  any  J7'»  '^iltTl^ 
confideration,  to  Thomas  Tamerlane^  of  Wrexham^  {later,  ^^l  ^i,jj  jj^ 
He  ferv*ed  under  the  indenture  nine  months.  His  mafter  confenc  of  hit 
died.  He  continued  a  fortnight  with  the  widow  to  com-  miftrefs  b«fo>« 
plete  the  work  unfinifhed  by  his  mafter.     The  miftrefs  *dn>»»'»ftratioii, 
afterwards,  having  no  employment  for  him  or  any  other  ^^c)^^  ^^*"*  ^ 
workmen,  told  him  that  he  muft  not  ftay  with  her,  and  witboat  aej 
that  he  was  at  liberty  to  go  where  he  thought  proper,  particoiir 
He  and  other  workmen  quitted  her ;  but  he  apprehend-  ^si'efineot,  ar 
cd  that  his  miftrefs  had  a  right  to  call  him  back  to  finilh  {|Sn"d^i^ 

tipw    He  gains  »  fettlement  in  tht  flac%  where  tbt  ma/ltr  liv^  )  for  he  wm  ndthcx  JtnMu$ 
^«r  mffrpi^k*  to  id$faibtr^ 
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Rfxv.  his  apprcnticefliip.  On  parting  with  his  miftreft,  be 
Chicb*  told  her  that  he  was  going  to  his  father,  who  was  a  flater. 
Tlicrc  was  no  paiticular  agreement  between  his  father, 
and  his  milhefs  to  liis  knowledge,  nor  were  the  inden- 
tures delivered  up.  His  father. lived  in  the  parilh  of 
ChUk  ;  and  he  continued  with  hrm  for  two  or  three 
years. — The  Court  held  the  fettlcmcnt  to  be  in  ^Wjt- 
bam^  for  it  fufficiently  appeared  that  he  ferved  forty  day$ 
as  an  apprentice  in  that  parilh,  and  therefore  his  fettlc- 
mcnt remained  there. 


V,  Of  difchar^ing  the  indenturesm 

WTiOe  indcn-  ^^  Bu:kington  V.  Shepton  Bechamp^  Eajier  Tfrm^ 
.  *T'm!i:e«n"  ^o.  Geo.  1.  A/55.— Two  juiHces  removed  Richard  AUm 
vot  gain  a  fct-  from  thc  parifh  of  Shepton  Bcihamp  to  the  pariih  of  BncJ^ 
•t!cfr.ci\t  by  hir-  ingtoriy  \f\  the  county  of  Somcrfet.  The  feffions,  on  appeali 
»F  and  fcrvicc,  confirm  theorder,andftate  the  following  Cafe:  1  he  pauper 
«i*^c*r*ha'*^-  ^'^^^^^  ^^^'^  ^^^  bound  an  apprentice  at  twelve  yean  of 
come  bankrupt  ^B^  ^^  J^^^  ^^H  ^^  Buckitigtoti  \  where  he  ferved  and  in- 
and  ahfcondcd,  habitcdf  With  his  Hiafter  for  two  years.  Soon  afterwards 
lor  he  i»  not  John  Cary  became  a  bankrupt ;  upon  which  Ailenj  with- 
futjurtt.^  ^  Q^jj  ^j^g  dire(5tion  or  confent  of  Cdty^  hired  himfelf  as  a 
n-nr.'  ,\  «i  fcrvant  for  a  year  to  Jo//jua  Glover  of  Shepton  Bechamp^ 
,55.  and  lervca  him  accord mgly  m  the  laid  parilh  for  two 

5*  c.  Ld.  Ray.  years.  During  this  fci  vFce  in  Shepton  Bechamp,  the  term 
''^Sf'  of  his  appr^ticcfliip  expired,  and  John  Cry  delivered  up 

5'  c  !^"tif  *'  ^^^^  indenture  to  his  mafter  Jo/huii'Ghver  — The  Court 
c  af.  2  '%•  ^f  King's  Bench  were  unaniraoufly  of  opinion,  that  jS- 
5.  c.  8.  Mod.  kyi  gained  no  ftttlement  by  his  fcrvice  in  Shepton  Bechamp ; 
^i'-  for  thc  bcinkrnptcy  of  thc  mailer  did  not  difcharge  thc 

^  S."  V°?'  ^^*'  apprentice  rrom  his  indeniures,  and  therefore,  not  being 
.  .  OK.y,  A/;  ;;^;-;f  he  could  not  hire  himfelf  without  his  mailer's 
Sec  Rex V.  confent.  The  conti:ift  with  Glove*' y!2S  unlawful;  he 
^uftrey,  Hilary  was  not  in  a  Capacity  to  be  hired  as  a  fervant,  and  cocld 
Ttrn),3i.Gcc.2  ,^^*  ^,^jj^  ^  f  ttlomcnt  in> the  pari(h  of  Shepton  Bechamp; 

T-'  ^l^\\  ■      '^^'^^  ^-'^  fctt  lenient  is  in  the  parilh  of  Bucking  ton,  where  he 
t^,t-    •-•    jjygj  j^i^,^  ferved  his  mafter  under  the  indentures  forty 

days  (li). 

(fl)  Tt  does  not  cWarly  appear  in  **  vsr^**,  if  h  (houldbelookfdonas 

any  oi  the  rtpcrt:  of  this  cafe,  whe-  **  z  fuhj,quent  tonjsni^  wiU  no:  m^Vs 

iher  iliei;i'*rr.iurts  wert  dtlivcrcd  up  "  hiN  Idling  himfelf  goo<1  fo  as  10 

before  or  afrcr  the  opir.^ticn  of  thc  •*  gjin  a  fciikmcni  in  Sbc^fm  St- 

apprcniiccfi'.jp  ;    but   in   S.  C.   Ld.  **  champy  by  hitir.g  andftrvict  with 

Bay.  J 352.  Ir  is  (^\d,  «*  il;e  m-jftcr'*  "  Jojhua  Glcver."     Sec  alfo  S.  C, 

^<  cltlvtring  uf  iUt  in^ltniure  after-  1.  Scff.  Caf.  27?.  Fort.  321. 

510.  ^/J| 
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510.  Rex  V,  St.  Mary  KalUndery  Trinity  Terniy  21.  &  An  apprentice 
22.  Geo.  2.  Burr.  S.  C,  27+.— The  pauper,   John  Miles,  '1^^^^%^'' 
was  bound  by  indenture  an  apprentice  for  (even  years,  ^iJ^^J^i^* 
to  John  Gregory  of  St,  MichaePs  parifh  ;  and,  u?ider  that  of  five  years, 
indenture,  lived  with  the  faid  John  Gregory,  and  fervcd  in  themafttr,wiA 
St.  Michael' s  for  five  years  ;  and  at  the  end  of  the  five  '»« apprcntict'* 
years  left  his  faid  mafter  ;    and  thf  indentures  were  ex-  veT$  u'\he in 
changed  between  the  mafter  and  the  apprentice's  father,  dentures  to  bis 
by  confent  of  the  apprentice.     And  about  one  year  af-  father;  and  af- 
terwards, the  father  of  the  faid  John  Miles  contracted  with  ««»• »'»«  imcrvai 
miliam  Stockdale  oi  Tzijford  for  binding  the  faid  Johnf^^J^''^^^^^ 
Miles  apprentice  to  the  faid  Ifilliam  Stockdale  for  four  ^  J^^^^^  ^^* 
years;  and  in  confequence  of  that  agreement,  the  faid  ukchim at m 
jf.  M.  went  to  the  (ixdfV.  S.  on  trial,  and  lived  with  him  <i/^r<jtf ^#,  but 
in  Twyford  for  one  year  and  three  quarters :  but  no  in-  ^^  indenture! 
denture  was  executed,   nor  any  other  agreement  made.  hlfdoMnotl^o 
And   while  the    faid    John  Miles   lived    with  the  faid  ^  fenjcmcm  by 
tf^,  S.  John  Gregory^  his  former  mafter,  lived  within  four  fcrvice  and  refi* 
miles  of  Twyford,  and  knew  of  hisbeingin  the  fervicc  of  <*'^nce  with  thie 
the  faid  IV.  5.     But  no  other  proof  was  made  that  the  [^.""^.trTtf^* 
faid  J.  G.  confented  or  agreed  to  the  faid  agreement  be-  new  binding* 
tween  the  faid  John  Miles' s  father  and  the  faid  (VHUam  and  ihc  old  in. 
Stockdale. — Lokd  Chief  Justice  Lee.  There  can  be  dtnture*  were 
no  ground  to  confider  this  as  a  fettlement  at  Twy/^r^,  but  ^'*'*^*^''^^* 
upon  fuppofing  the  firft  indentures  to  have  fubfiftcd,  and  5.  C  i.  Bote, 
that  the  fcrvice  at  Twyford  was  under  them.    But  that  4^**  P**  ^4^* 
could  not  be ;  becaufe  the  exchange  of  the  indentures 
certainly  amounted,  either  in  law  or  in  equity  (and  they 
are  the  fame  thing  in  this  cafe),  to  a  cancelling  of  them, 
and  a  determination  of  the  apprenticcfhip  under  them. 
Bcfides,  there  is  no  confent  of  the  original  mafter :    but 
the  contrary  is  apparent.     His  knowledge  of  the  fa£k 
does  not  at  all  imply  his  confent  to  the  tranfaftion.  The 
apprentice's  living  at  Twyford  was  not  under,  but  con- 
trary to  the  firft  indenture:    it  was  in  confequence  of  a 
frelh  agreement,  and  for  a  new  term.     Therefore  (Mr. 
Justice  Dennison  and  Mr.  Justice  Foster  con- 
curred— Mr.   Justice    Wright   was   not   in  court) 
the  order  of  feffions  was  quafhed  ;    and  the  original  or- 
der affirmed, 

511.  Rex  V.  Eairin^,  Rafler  Term,  26.   Geo.  2.  Burr.  A  parifli  ap« 
S.  C  320.— Two  jufticcs  made  an  order  for  the  removal  prentice,  aftet 
of  George  IVhitworth  from  Eakring  to  Selfon  ;  and,  upon  ***^'"8  ^^"^ 
an  appeal,  the  feffions  difcharged  that  order. — Special  cafe.  [„„*[  awayr'aiWI 

•  during  hi»  abfcnce  his  mafter  dies  ;  aficr  which,  bur  before  he  was  of  age,  he  hires  h'mfelf 
as  a  fcrvani  to  aiioihcr  mafter,  and  fervcs  the  year  before  the  lime  of  hit  apprenticcfhip 
had  expired;     The  apprentice  gains  a  fettlemenc  by  tbii  hiring  and  fervice  mfttr  biimafitr^A 
4liSfk.         S,  C.  It  Bote,  $1^.         I.  Salk.  0(». 
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^^^  *•       -^-^George  lFhitworth<t  a  poor  child  of  Eakring^  atid  pnt 
X4K&IMO.    Q^^  jjy  jj^g  proper  officers,  by  indentures  regularly  exe- 
cuted, and  allowed  by  two  juftices  of  peace,  to  Richard 
Tofjtiin/on  of  Eakring,  to  ferve  him  as  a  parifh  apprentice 
till  he  (hould  accomplifh  his  age  of  twenty  years,  fcrvcd 
his  maflcr  under  thefc  indentures  for  fevcral  years  jit 
Eakr'mg'     About  three  years  before  he  attained  twenty 
years  of  age,  he  ran  4way  from  his  mafter,  and  loitered, 
tor  fome  time,  about  the  country.     In  June  1749,  Tow- 
Ihffotiy  the  mader,  died  ;  and  at  'Martinmas  after,  the^4aid 
Pthntworth  hired  himfcif  as  »a  fervant  to  JViUiam  Flint  of 
Stlfon  for  a  year,  and  ferved  him  that  year  At  Selfon ;  and 
at  Martinmas  1750  hired  himfelf  for  another  year,  and 
ferved  that  year  alfo  with  the  faid  JVilliam  Flint  at  Selfofi ; 
and  received  all  his  wages  to  his  own  ufe,  the  executors 
of  Tomlinfon  taking  no  notice  of  him :  but  the  faid  George 
IVhif-jjorth  did  not  attain  his  age  of  twenty  years  till 
January  1750.     And  the  fcflions  being  of  opinion,  that 
the  faid  George  Jf^hltworth  did  not,  by  virtue  of  fuch  lii- 
ring  and  fervicc  at  Selfon  under  the  circumftances  afore- 
faid,  gain  a  fettlcmcnt  in  the  faid  parifh  of  Selfon^  they 
reverfc  and difcliargc  the  original  order. — Mr.  Taylor 
White  moved  to  quafh  this  order  of  feflions,  for  that 
after  the  mafter's  death,  the  apprentice  was  at  liberty  to 
hire  himfelf;  and  as  he  was  hired  for  a  year  and  ferved  a 
year  in  Selfon^  his  legal  fettlement  was  there.     Appren- 
ticefhip  is  a  pcrfonai  truft  between  the  mailer  and  fer- 
vant, and  is  determined  by  the  death  of  either  mailer  or 
apprentice.  —  Ma.  Wilmot  was  to  have  ihcwn  caufc 
•gainft  qualhing  the  order ;    but  he  candidly  owned  that 
he  could  not  defend  it. — 7  he  order  of  fellions  was  there- 
fore  quaftied,  and  the  original  order  affirmed. 

liidfnfor„«n.       5^2.   R.'xv.  Jujlrcy,  HlaryTerm,   31.    Geo.   1.' Burr. 

Bot  ber;frsar<-  5.  C441. — The  paupcr  Fr  nets  Orion,  a  poor  child,  above 

ed  h>  an  tnfsHi  tcn  ycars  of  age,  being  bound  by  indenture  by  the  parifli- 

mff»f4miUe\  lor  officers  Qf  Grendon  in  PV^rwicijhire,  purfuant  to  the  43. 

rin^urfcTi   ^''^-  ^-  2-  ^-  5'  ferved  and  inhabited  with  his  faid  mailer 

€»V  no  validity.   >'^  Grendon  under  the  faid  indenture,  which  was  dated  in 

Jpril\^Ar\  until  Michaelmas  1 7 54,    at  which   time  his 

pi^  '5  ^*^"'     maftcr,  in  confideration-of  forty  Ihillings  then  paid  him 

54>     ^*    '     ^y  ^^  pauper,  agreed  to  difcharge  the  faid  pauper  fron; 

5eeRex  v.       his  faid  apprenticefhip ;  which  receipt  and  difcharge  was 

l-angborn,poft.  written  by  the.mafter  on  the  back  of  the  faid  indentures, 

which  he  then  delivered  up  to  his  faid  apprentice. — On 

a  qucflion  refpefling  the  fettlement  of  this  apprentice, 

THE  Court  were  clearly  of  opinion,  that  as  it  appeared 

by  tlie  order,  that  he  mufl  have  been  under  age  at  tho 

tioM 
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time  of  his  confenting  to  his  difcharge,  that  the  indert-      Rtx  9. 
tares  were  not  tliercby  vacated  ;    for  the  confent  of  an    AustasT. 
infant  apprentice  can  ugnify  nothing,  nor  be  of  any  va* 

laity, 

•  » 

513.   Rex  V.  Titchjield^  Mich.  TerVt^  4.  Geo.  3.  Barr^Utiitpprtnt^m 
S.  6\5ii. — The  pauper,  Philip  TVarfill^  bound  him felfafi««  re'»<*«»<* 
an  apprentice  by  indenture  dated  the  24th  day  of  March  "^^^^  his  miftef 
in  the  year  1761,  for  three  years  to  ff^illiam  Fooiner^  "^^^"  fall  fick,»nd  oil 
ter  and  mariner,  and  inhabited  above  forty  days  with  his  account' ttwrc. 
matter  in  the  parifh  of  Milford\    but  falling  fick,  he  on  of,  with  the 
account  thereof,  and  with  the  confent  of  his  matter,  went  ^^^^^"^"^  ^^*** 
to  his  father  in  the  parifli  of  Btwley  in  the  fame  county  ^"hiTfathw 'ui 
of  HantSy  and  there  continued  forty  days,  and  was  ficKa  different  pa» 
at  that  time  and  to  the  time  the  order  was  made.     On  ri(h,  and  thtic 
his  going  to  his  father,  the  indentures  were  mutually  «>»"""« '«' 
given  up,  but  not  cancelled. — Mr.  Cornwall  contend-  ^^^  Ir*  fotSZ 
cd,  that  the  pauper  was  fettled  in  Bcwley  by  i i^habi ting  nJJJj  ftJJ  con. 
forty  days  with  his  matter's  confent ;    and  that  the  de-tinues  under tl« 
li  vering  up  of  the  indentures  was  not  a  fufEcient  difcharge  indcntnrei,  tl- 
of  the  apprentice  without  cancelling  them. — But  the  «!»ooKh  at  the 
Court  were  unanimoufly  of  opinion  with  Norton,  !*JJ^JJ^^  ^l^ 
Solicitor  General^  who  argued  on  the  other  fide,  that  an  faid  indenture* 
inhabitancy  by  reafon  of  ficknefs  fhall  not  gain  a  fettle-  wercmutuaUy 
ment ;   for  fuppofe  a  fcrvant  break  his  leg  in  a  ftrange  8*»^«"  "P>  M 
parifh  and  cannot  be  moved  within  forty  days,  fliall  that  "*^  "•^««***** 
gain  a  fettlcment  there  ?  and  there  is  no  difference  be- 
tween the  indenture's  being  given  up  nnd  its  being  can-, 
celled;    they  amount  to  the  fame  thing.    The  original 
order  therefore,  removing  the  pauper  from  Titchfieid  ta 
Milford^  was  affirmed. 

514-  Ttex  V,  Ecclejal  Bierlow^  Eajler  Term^  6.  Geo,  3. 
Burr.  S.  C.  562.  —  The  pauper,  Samuel  tFil/haw,  being  ^  P*7*  *P- 
Cxteen  years  of  age,  was  bound  out,  by  the  parifh,  an  ^"J^!^j^^fu 
apprentice  to  IViUiath  jpyforth^  a  cutler,  and  an  inhabi-  «ittaintheai(e«»f 
tant  of  the  townfhip  of  Ecclefal  Biirhwy  for  the  term  of  14,  agree*  with 
eight  years.  He  refided  there,  under  that  indenture,  up-  *»»•  mafter  after 
wards  of  five  years.    After  he  had  attained  the  age  of  *!«*'*^*"?''**^ 

-.         ^  ^         1-  J  I  •  /I  ^  tlicateocii 

twenty-one  years,  he  and  his  matter  came  to  an  agree- j^  p^;,^/ ji^  in. 
ment  together  to  cancel  the  indentures  of  apprentice-  dentures,  which 
fliip :  and  thereupon  the  matter  delivered  up  the  faid  in-  were  cancelled 
dentures  to  the  pauper  to  be  cancelled;  and  the  fame  were  |^cordingiy. 
accordingly  cancelled ;   that  afterwards  the  pauper  was  „  *  Iftcrwarda 

fain  a  fettlement  by  hiring  and  fervice,  ahhou^h  the  pariih-offisere  did  not  confent  to  th« 
cancelling  of  hit  indentures.  S.  C.  Black.  Rep.  59a.  S«  C.  i.  Bott,  545.  Seethe  cafe  •£ 
i^fx  V*  Lan|ha0,  pon»  Mich.  Term,  aa.  Gee.  3. 

hired 
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Rixv.       hired  for  a  year  to  one  Robgrt  Mellor  of  IVarJlwi\  ana 
TcctiSAL    icrved  for  a  year  in  WarJlo'U)  in  purfuance  of   fuch  hi- 
ring, and   received  his  whole  year's  wages.     And  the 
pauper  has  gained  no  fettlcmcnt  fince  the  faid  fcrvicc 
with  Robert  Meilor. — The  Qi^EsTiON  was.  Whether  an 
apprentice  of  full  ag»,  bound  out  when  under  age  by  the 
parilh,  can  agree  to  cancel  the  indentures,  and  afterwards 
gain  a  fettlement  for  himfelf  by  a  hiring  and  fervice  for  a 
year? — Lord  Mansfield.    There  fecms  to  be  no  nc- 
ceflity  of  the  parifh-officers  joining  in  the  coofent  todif- 
.charge  this  apprentice.     There  is  no  authority  for  it: 
and  I  fee  no  inconvenience  to  the  piarifh  or  to  any  one 
clfe,  in  its  being  done  without  their  concurrence.    The 
a£^  of  parliament  impowcrs  them  to  bind  the  man-child 
out  apprentice  till  he  comes  to  the  age  of  twenty*fonr. 
And  the  a£l  of  parliament  was  neceiTary  to  make  valid 
the  binding  of  the  male  parifh-apprentice  till  his  age  of 
twenty-four ;  for  he  could  not  be  bound  longer  than  till 
twenty  one  without  the  aid  of  theaft:  and  two  jufticci 
of  the  peace  are  to  aiTent  to  this.     But  the  fame  reafon 
does  not  hold  as  to  the  difcharge  of  the  apprentice :  diis 
concerns  the  mailer  and  the  apprentice  only.     The  lat- 
ter part  of  the  apprentice's  time  is  of  moft  fervice  to  the 
mailer.     Therefore,  the  apprentice  being  of  age,  if  the 
mailer  and  he  agree  to  it,  they  two  Vnay  difliblve  the  con- 
traft. — Mr.  Justice  Wilmot  concurred ;  and  thought 
alike  with  Lord  Mansfield  as  to  the  reafon  of  the 
parifh-officers  confent being  required  to  the  binding,  and 
the  necifity  of  an  aft  of  parliament  in  order  to  oblige  the 

apprentice  to  ferve  on  till  twenty-four  years  of  age,  if  bound 
agrecablv  to  the  direftions  of  it;  whereas  he  would  not 
othcrv.^iib  have  been  obliged  to  ferve  on  after  his  coming 
of  full  r.gc.  But  if  after  he  is  of  full  age  the  maftcr  and 
he  agree  to  it,  the  indentures  may  be  cancelled  without 
the  confent  of  the  parlfh-cflicer?.  If  fo,  then  this  pcrfon 
was  /7/'/v'n  when  he  hiieJ  hinifclf  at  IVarfiovj:  and  con- 
fequently,  he  gained  a  fettle mcnt  there  by  a  hiring  for  a 
year  and  fervice  for  a  year. — Mr.  Justice  Yates  con- 
curred :  and  he  ohfcrvcJ,  -that  this  objection  of  the  want 
of  the  confcnt  of  the  parilh -officers  does  not  come  from 
the  parifli  who  bound  liim  out,  but  from  the  townfhip 
of  IVarJlow,  who  have  nothing  to  do  with  it. — Mr.  Jus- 
tice AsToN  being  likewife  of  the  fame  opinion,  Both 
orders  quaihcd.  ^ 
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515.  Notion  V.  Rojftone^  Mich.  7erm^  9.  Geo.  3.   Burr.  An  appreniiot 
S.  C.  629.— The  order  of  feffions  ftated.  That  the  patlpcp  ^J^^'f^^^^^; 
Benjamin  fVatfon^  when  an  infant,  was  bound  out  a  parilh-  ceiicd*after he" 
apprentice  by  the  churchwardens  and  overfcers  of  South  comes  of  *gt, 
Hecndiey  in  the  W.  riding  of  Torkjhire^  to  Hannah  Cuttle  of  i^nd  b<for«  <li«- 
the  fame  place,  widow,  occupier  of  a  farm  within  the  faid  «xpirtrion  otf 
townfhip,  until  he  ftiould  attain  the  age  of  twenty-four  ^i^^^'S? 
years  ;    which  indenture  was  figned  by  and  had  the  at-  mciuUiewlicre^ 
iowance  of  two  juftices  of  the  peace  for  the  faid  riding  : 
that  after  he  had  ferved  about  fix  years,  (he  quitted  the 
faid  farm  to  her  fon  Stephen  Cuttle^  and  left  the  faid  ap- 
prentice there  with  her  fon  Stephen  Cuttle :    that  the  faid 
pauper  lived  with  the  faid  Stephen  Cuttle  feveral  years : 
that  then,  being  defirous  to  leave  the  faid  fervice,  he  ap- 
plied to  his  mailer,  who  told  him,  he  might  go  where 
he  pleaied :  tliat  thereupon  he  left  his  faid  mafter ;  and 
went  to  the  publick  ftatutes  at  Wakefield  in  this  riding, 
and  hired  himfclf  to  one  John  fValker  of  Ardflef  for  a 
year:  and  that  afterwards  he  hired  himfelf  to  feveral  dif- 
ferent places  ;  but  did  not  continue  in  any  of  them  for 
twelve  months  :   that  he  received  the  wages  at  every  of 
thcfe  places  for  his  own  ufc,   and  never  accounted  either 
with  the  faid  Stephen  Cuttle^  or  the  faid  Hannah:  that  ia 
or  about  the  month  oi  May  or  June  1766,  the  laid  5/<- 
phen  Cuttle  gave  up  his  indentures  to  him  :  that  in  />• 
bruary  1767,  John  Baildon  of  Notton  wanting  a  fervant, 
one  Richard  DewhurJI  of  South  Heendley  informed  him 
tliat  tlie  pauper  was  in  their  town,  and  out  of  place : 
that  thereupon  the  pauper  hired  himfelf  to  the  faid  John 
Baildon^  and  ferved  the  faid  Baildon  at  Notton  aforelaid 
until  fome  time  in   Auguji  following;   when  he  left  his 
fervice  ;  and  has  done  no  a£l  fince,  whereby  to  gain  ^ 
fettlcmcnt :  that  the  faid  DewhurJI^  foon  after  his  con- 
verfation  with  Baildon^  acquainted  the  hid^tephen  Cuttle 
that  he  had  recommended  the  pauper  to  Baildon^ 5  place: 
and  that  the    faid  Stephen   Cuttle    thereupon  faid.  He 
thought  it  a  good  place  for  him :  that  the  faid  pauper, 
in  the  month  o(  May  1767,  attained  his  age  of  twenty- 
four  years. — The  Court  were  clearly  of  opinion,  that 
the  fervice  with  Baildon  in  Notton  was  not  a  fervice  un- 
der the  indentures  of  apprenticelhip  ;  confequently,  his 
reiidence  in  that  parifh  upwards  of  forty  days  was  not 
fufficient  to  gain  the  apprentice  a  fettlemcnt  there.    And 
accordingly^  Both  orders  were  quafhed. 
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TheafTentof  ^t6.   Rex  V.  Ifar&ertorty  Hilary  Termy  26.  Geo.  3.  Ent-» 

!!^t7/n«'nf/  "^^^'^  AfSS.—John  Egbert  was  bound  by  the  pariA  of 
cttfary  to  ihc'  H^^^^^ton  apprentice  t6  Pf^tUtam  Soper  of  that  parilh  till 
canccMiny pa-  hc  fhould  bc  twenty^four  years  of  agCi  He  continued  to 
rHh  indcnturw,  live  with  his  maftcr  till  within  one  month  of  his  attain- 
•*^!***P*  ing  tiventy-ine^  when  he  defertcd  his  fervice,  and  was 
biinf<!i7he  a«^  ablent  fevcn  months,  and  then  returned  to  his  fatlier  in 
of  twe;Ky  onei  Harder  ton,  with  whom  he  ftaid  a  few  weeks.  He  then 
•nd^Uiirefore,  offered  himfclf  as  a  fervant  to  Edward  Edmonds  of  ^Jjd^ 
il  after  that  age  preingtony  who  refufcd  to  take  him  until  he  fhcwed  him 
Il!^iS^*onhe  ^  ^^^^ip^  fi^^^"^  ^^'s  maftcr  Soper  for  buying  out  his  time^ 
maftertbere-  ^bich  receipt  was  in  the  following  words:  **  February 
maiaderofhis  "  24,  1 783. — RECEIVED  of  Jfihn  Egbert  the  fura  of  four 
timctiieap.  ««  pounds  four  fhillings  for  the  remainder  of  his  time* 
l^^h'^d'li'^  *'  by  me  William  Soper.'*  This  receipt  was  obtained 
tifuigh  the  ill-  '^y  ^gff^^^^^  father  at  the  requeft  and  with  the  concurrence 
Ventures  are  of  Egbci  t.  At  the  time  whcn  the  receipt  was  figned,  and 
iicUhcrdcl/rcred  the  money  paid,  Soper  the  mafter  offered  to  give  up  the 
■p.orcanceiiedj  iNDtNTURE,  which  the  father  then  did  not  take,  not 
and  the  appren-  ^i^inj^ipg  j^  material.      Egbert  the  apprentice  was  not 

lice  has  a  right  ri*  r  t«ri*  ^    t 

ti»  hire  himfclf  preleiit  at  the  time  of  applying  for  the  receipt^  or  at  the 
t.  ancvtbcrauf.  time  of  fignii^g  it.  The  mailer  continued  to  keep  the 
«^'«  INDENTURE  in  his  cuftody  uncancelled,  and  delivered  it 

s  c.  I.  Term    "p  to  Egbert  on  his  application  for  it  after  attaining  hii 
&cip.  i39»         age  of  twenty-four  years.    After  ligning  the  fajd  receipt, 
and  paying  the  faid  money,  Egbert  hired  himfclf  for  a 
vear  to  the  faid  Edward  Edmonds^  and  lived  with  him 
that  year,  and  made  another  agreement  for-another  year, 
which  he  alio  ferved  in  the  pariih  of  JJhprelngton,      At 
tlie  lime  of  Eghcn\  hiring  himfelf  to  Edmonds^  he  fliewed 
Edmcr.ds  the  receipt. — ]\1r.  NoRRis,  Mr.  Silvester, 
and  Mr.  Girks,  in  Michoclmas  Tetm  laft,  admitted  that 
(*)  Ante,  page  under  tlio  authority  of  Rex  v,  Ecckfal  Blerlcvj  (a),  the 
573»P*.  5K«     confent  of  the  parilh-officers  was  not  necefTary  to  the 
diflblutioii  of  a  parilh  apprcnticefliip  after  the  apprentice 
had  attained  iivLtity-o)u  years  of  age.     But  they  contended 
that  the  a}'prenticelhip  in  this  cafe  continued,  becaufe 
th.c    iN:)i:Nri'RE     was     not    cancelled    or    delivered  up, 
which  would  be  e(|uivalent  tp  cancelling  ;  and  therefore 
that  Egva  L  was  incapable  of  conrradting  to  ferre  any 
other  mailer  during  the  term.     In  the  cafe  of  Rex  v. 
(^;  Vldcpoft.    jyccidl}ipton[b)  the  indentures  were  dcftroyed  i  here  there 
fusion  V.  ^^^  nothing  more  than  an  agreement  between  the  par- 

tics,  which  was  not  fufHcient  to  diflblve  the  indentures, 
(r)  Vide  port.   In  A^r.ro'.  L///^^'s(r)  thcapnrenticelhip washcld  tocontinuc 
itflion  vi.         notvvithfianciing  a  partiiig  by   confent;    and  the  fame 
tiling:  w;:s  held  in   a  late  cafe  of  Rex  v.  St.  Mary  Lam^ 
U)  Vid^  poO.   hah\d\ — MR.J.BuLLERfaiJ,thecafeof5/.A/^r/-L«OT^/)^ 

f«Aion  V. 
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>vas  determined  on  the  particular  aflent  of  the  maftcr,      R»t  »• 
to  that  Icrvicc ;   but  it  was  ftrong  to  flicw  that  the  ap-  Kaebeetok, 
pronticcfhip  continues,   notwithftanding  an  agreement. — 
iMr.  Fanshawe,  Mr.  Lawrence,  and  Mr.  Clapp, 
contra.      7'he  father  in  this  cafe  was  undoubtedly  the 
o-rent  of  the  foil.     It  is  therefore  to  be  coniidered  as  if 
isiic  matter  and  Egbert  the  apprentice  had  met,  and  the 
maftcr,  on  payment  of  the  money,  had  given  a  receipt  to 
the  apprentice  himfeif.  It  is  fettled  in  ^f;p  v.  Titcbfield  {a){a)  Burr.S.C. 
that  cancelling  is  not  neceflary.     It  was  held  fufficicnts''- 
that  the    indenture  was  delivered  up,  although  ftill  a '^""»  P*8*  S73- 
fubfifting  deed.     And  the  lame  point  was  determined  in^ '  ^'^' 
Rex  V,  Si.  Mary  KaUendar{b).  The  only  queftion  therefore  f *)  Ante,  page 
was,  Whether  its  remaining  in  the  hands  of  the  maftcr  57'>P*«  S«<>» 
could  make  any  difference  ?    The  mafter  could  make  na 
ufe  of  it :  he  could  not  compel  the  fcrvice  of  the  appren- 
tice, who  was  therefore  fui  juris^  and  capable  of  con- 
tracting.    He  might  have  gone  into  equity,  and  had  a 
performance  of  the  agreement ;   and  in  iettlement  by* 
cftate  an  equitable  intereft  was  fufficicnt.     But  here  there 
was  even  a  remedy  at  law:    for  the  apprentice  might 
have  maintained  trover  for  the  indentures,  or  re- 
covered damages  for  a  breach  of  the  agreement.    But  in 
faft  tiie  point  was  already  decided  in  the  cafe  of  Rex  v, 
Jujllces  of  Devonjhlre  (c)y  where  it  was  determined  that  (^ j  CtW.  31* 
the  apprenticefhip  was  diflblved  under  circilmftances  pre- 
cifely  the  fame  ;  and  the  Court,  in  feffions- cafes,  for  the 
fake  of  certainty,  always  adhere  to  a  deciiion,  even  if 
they  difapprove  of  its  principle.     As  to  the  caie  of  Rex 
V.  St.  Luke*s{c!)y  the  mafter  there  might  have  exercifcd  his  (j)  Burr.  S.  C. 
power  whenever  he  pleafed,  and  a  court  of  equity  would  54*. 
not  have  given  relief.     The  ftmc  anfwer  would  apply  to  Poft.p»gc586«j 
the  cafe  of  Si,  Mary  Lambeth ;   but  there  the  apprentice  P^'  ^*5* 
was  not  of  age. — Lord  Mansfield  faid,  the  Court 
would  look  into  the  cafes :    that  the  great  objcft  to  be 
aimed  at  was  certainty  :   and  therefore  the  Court  ihould 
avoid  going  on  equitable  circumftances  and  fubtleties. 
The  cafe  accordingly  ftood  over  till  this  Term,  when 
his  Lordfliip  delivered   the  opinion  of  the  Court.— 
Lord  Mansfield.     It  is  of  more  confequence  that 
^hc  Law  (hould  be  certain,  than  what  it  is:   and  this  h 
'Uore  particularly  true  with  refpeft  to  the  Law  of  Settle- 
licuts.      It  would  have  been  more  convenient  if  the 
Court  had  never  gone  farther  than  to  enquire,  Whether 
*»^  fuch  cafes  as  this  the  indentures  were  aftualiy  cancel^ 
^^  or  given  up  ?  but  the  cafes  have  already  departed  from 
^Hat  line,  and  gone  into  the  particular  circumftances  • 
•^t^d  it  would  now  be  more  inconvenient  to  over-rule 
Vol.  II.  P  p  thofe 
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Rix  ♦.      thofe  crfcs.     It  is  a  clear  line  to  go  bj%  that  wherever 
Habbbrtow.  the  indemure  is  fo  far  made  an  end  of,  as  to  give  the 
apprentice  a  remedy  at   iaw^  it  Ihall  be  confidered  as 
a  dijfolution  of  the  apprenticelhip :  but  if  it  were  extended 
to  every  cafe  where  a  court  of  equity  would  relieve,  tlie 
enquiry  would  be  endlefs  ;  and  different  magiftrates,  not 
bred  to  the  profcflion,  though  good  and  honeft  men» 
would,  when  left  to  decide  Jecundum\  dijcrethncntj  breed 
endlefs  confufion,  by  frequently  in  the  like  cafes  making 
very  contrary  determinations.    Rules  of  law,  therefore, 
in  cafes  like  the  prefent,  ihould  be  poiitive  and  fixed. 
The  true  queftion  tliercfore  is.    Whether  the  fafts  here 
are  fuch  as  put  an  end  to  the  indentures  at  law,  and 
could  be  pleaded  in  bar  to  an  adion  on  it  ?     The  mailer 
received  four  guineas  ;  he  gives  a  receipt  for  it,  as  a  con- 
fideration  for  the  remainder  of  the  fervice :  and  he  ofiers 
to  deliver  up  the  indentures.     After  this,  if  the  mailer 
had  brought  an  a£lion  on  the  indenture*,    mc  are  of 
opinion,  that  the  apprentice  might  have  defended  himfelf 
by  plea  of  accord  and  fatisfaction,  or  he   might  have 
maintained  travtr  for  it.    The  indenture  muft  be  con- 
iidered  as  if  it  no  longer  exifted,  and  tlie  confequence  i$, 
tliat  the  apprentice  had  a  riglit  to  hire  himfelf  to  another 
mafter.— >Ordcr  qualhed. 


VI.  Of  binding  to  one  majler  andjervke  iirith  afnthn 

An  apprentice  5^7    ^*'  ^^h  I'^^ntty  v.   Shoredjtch^  Mich.   Term,  J 

nuy  be  bound  Geo,  I. — Stra.  lo. — Parker,  Chief  Jujlice^  delivered  the 

tooncpcifon,  refolution  of  the  Court,     'i'his  is  an  order  for  the  rc- 

and  fenrcano-  nioval  of  one  Ferrer  from  the  parilh  of  Holy  Trimtjtp 

!l!*il  !C:«  ^cm  ^horvditib :  bv  which  it  appears,  that  Ferrer  was  bound 
fh!»ll  gain  a  let-  .-'  cr-,         •  i    •  i        i      yi     li 

iicmcnt  with  ^^  an  apprentice  to  one  ^mby^  w  ith  mtcnt  that  he  inouW 
the  maftcr  with  fervc  Qreen  ;  which  he  did  for  three  years.  And  it  to 
whom  he  re-  been  infilled,  that  he  being  bound  to  Trubsy  who  lives  ifl 
fidcF.  Trinity  parifli,  his  fettlemcnt  is  there ;  and  not  in  Sbiri* 

s.  c.  I.  Scff.  Jitch^  where  the  fervice  was.  But  we  are  of  opinion  the 
S.*c..  Foley  j"fticcs  have  done  right  in  fending  him  to  ShereditAi 
ij6.'  where  the  fervice  actually  was.     It  is  the  fame  thing  a> 

if  Truby  had  turned  him  over  to  Green;    in  which  ca3C| 
there  would  have  been  no  queftion,  but  he  had  gaintdii 
fettlemcnt  in  Green's  pariih.     If  the  mafter  removes  oi< 
of  one  parilh  into  another,  the  apprentice  gains  a  fettk-i 
mcnt  it  he  lives  there  forty  days.     The  turning  ovcr>J> 
apprentice  is  like  the  alTigning  any  deed.    In  this  caft 

frtil] 
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Yndy  was  only  a  truftee.     There  is  a  great  deal  of  dif-    Thr  Hotr 
fereuce  between  apprenticcis  and  other  Tervants  ;    for  ap-   TmxnitV  ». 
prenticcb  are  not  prcfumed  to  become  chargeable,  be-    **®***''*"* 
caufe  tlij  trade  and  mvlUfy  they  Jearn  is  their  ellate* 
'ihercfore  the  order  mull  be  confirmed. 

518.  St.  Olaz'vs  V.  All'IIalkw'Sy  TrimtyTerm^  <).Ceo,  I;  An  appreifi^ict 
^.  jWod.  169. — The  cafe  was  thus:  One  6Wrf  a-^e^  was  ""^y  sa*"  a  ftu 
bound  apprentice  to  a  farrier  in  the  parilh  of  St.  Olave's^  AdhTw\^'^ 
and  having  ferved  two  years  of  his  time  in  that  pariA,  d  <rcfcm*mart«' 
was,  by  «  virbal  agreement  between  his  mafter  and  one  inaditfcrtm 
7homas  Dennis^  fent  to  ferve  the  faid  Dennis  in  the  parilh  ?»"*; 
of  All-HaVioivs  on  the  IP'all  in  London^  and  there  he  ferved  s.C.  Stra.  554, 
him  five  years.     Afterwards  coming  back  into  the  parifh  s.  c»  Sett.  & 
of  5/.  Ohive^Sy  and  being  hkely  to  be  chargeablej  he  was^'"'*  »»4*  1'* 
removed  by  an  order  of  two  juftices  to  the  parilh  of  g^J:  ^  5  ^ 
^/I'  ffai/ozL'S.-^'VnE  CoURTi     This  very  point  was  de-Caf/275. 
termincd  in  Michaelmas  Tenn^  the  3.  Gt9,  i.  in  the  cafe  1.  Saik.479. 
of  St,  Leonard  v.  Holy  Trinity  (a):    ^n  apprenticte  Wak  («)  Ante,  pagt 
bound  to  a  maftet  living  in  one  parifh,  andj  fcrving  fome  578,  pi-  ^17. 
I^art  of  his  time  there,  was,  by  verbal  agreement  made  be- 
tween his  mafter  and  another,  to  ferve  out  his  time  with 
that  other  mafter  in  another  parifh ;    and  this  was  ad- 
judged a  good  fettlement  in  that  other  parifli  where  he 
laft  ferved  ;    for  it  fhail  be  ftill  intended  that  he  ferved 
liis  firft  mafter  upon  that  agreement,  and  that  it  was  but 
a  continuance  of  his   apprenticefhip.     And  fo  it  was 
ADjuDCE D  in  the  principal  cafe  {b).  t!i!,TJiV*^ 

tf.  Alkies,  vol.  1.  page  522, pi.  740. 

519.  Rex  V,  St,  George* s  Hanover  Square^  Mich,  Tetmy  An  apprcnilco 
8.  Geo,  2,    Burr.  S,  C.   12. — ^The  paupet*  Alice  //^rr/rri  *Ji'»^«lout  by 


rge  Lclcejh  ,  .  „    ^ ^„,^. 

Hunovrr  Square  \  where  (he  fer\*cd  forty  days,  and  gained  mcnt  where  \\4 
a  fettlement.     Afterwards,  and  during  her  apprentice- '*^^^^"  the  itf^ 


fpace  of  one  year  and  u{)wardsj,  the  faid  apprcnticefliip  loci. 
continuing;  during  which  timelier  mafter  (?^^r^^ /,W- Sec  aifoCaid. 
cejicr  received  licr  wages,  and  found  her  in  clothes. —  53-  ^^^k 
Lord  Hardwicice.    My  doubt  is  upon  the  ftating  of 
the  ordet:    it  does  not  feem  to  me  to  be  fully  ftated; 
'I'aking  this  as  the  general  prcJpof:tion,  *^  T  hat  an  ap- 
**  prentice  is  bound  to  a  mafter  who  may  difpofc  of 
^  hiiil  j   and  he  hires  him  otit  a?  a  fcrvant,  for  a  y^ar  ; 

,P  p  2  **  and 
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R-x  tr.       c«  j^j^j  he  thereupon  fcrvcs  forty  days;"  I  think  it  is  1 
^T'OmoBom'i  fettlcment  within  3.  &  4.  fPVi.  ti  Mary^  c.  !!•     For 
s^'aI"     ^^**  ^^  *  lawful  hiring,  becaufc  the  mafler  has  the  power 
to  hire  him  out.     Therefore  if  it  reftcd  upon  this  only, 
I  fhould  think  it  a  fettlenient  in  St,  Mary  le  Borme.     But 
my  doubt  is,  Whetlier  this  was  a  lawful   hiring?    for 
the  child  is  ftated  to  be  bound  apprentice  by  the  parith- 
officers,  by  aflcnt  of  the  jufticcs  of  peace.     Now  the 
mailer  docs  not  treat  her  as  an  apprentice,  but  hires  her 
out.     Now  if  the  juftices  had  a  power  to  take  back  tliis 
apprentice,  then  it  will  not  be  a  lawful  hiring  for  a  year. 
1  have  no  doubt  how  the  fettlcment  would  be,  where  a 
niafter  has  an  abfolute  power  over  his  apprentice:  but  I 
cannot  take  it,  upon  this  order,  to  be  an  affignment  of 
the  apprentice. — Mr.  J.  Page  was  under  the  fame  doubt. 
Beiides,  the  time  not  being  out,  if  the  child  comes  back 
again  after  the  lending  for  a  year,  and  continues  forty 
days  with  the  mafter,  1  (hould  very  much  doubt  whether 
this  would  not  quite  turn  the  matter  back  again,  and 
make  a  fubfequent  fettlcment  in  the  firft  mailer's  parifh.  • 
—Mr.  J.  Probyn.      1  apprehend  tliat  this  indenture 
could  not  be  difchargcd  by  parol.     If  a  returning  to  the 
mafter  had  appeared,  it  would  have  been  gaining  a  new 
fettlcment.     But  mv  prefent  thoughts  arc,  that  this  is  a 
good  fettlement  in  o/.  Afary  U  Bonne ;  whether  you  take  it 
as  a  hiring  and  fervice  for  a  year,  or  whether  you  take 
it  to  be  a  fervice  of  the  firft  mafter.     Here  is  a  conlent 
of  the  mafter  and  apprentice  :  and  therefore  it  is  a  good 
liiring.     An  apprentice  hiring  himfclf  witliout  the  con- 
fent  of  his  mafter  is  certainly  not  good.     My  Lord  ob- 
jects, that  this  is  a  binding  by  aftent  of  tlic  jufticcs  of 
peace :    and  if  the  jufticcs  have  power  to  take  the  ap- 
prentice back  from  Hall^  then  it  is  not  a  lawful  hiring  of 
her  to  him  for  a  year.     But  though  the  jufticcs  may  fet 
afide  the  indentures  upon  complaint,  yet  they  cannot  do 
it  ex  officio  :  and  here  neitlicr  lide  can  complain ;  becaufe 
there  is  a  mutual  confent.     Then  taking  it  to  be  a  fer- 
vice of  the  firft  mafter — it  is  not  ncccfTary  that  the  ap- 
f>rentice  Ihould  fervc  in  the  fame  place  where  the  mafter 
^^   ives.     The  fervice  gives  the  fettlement  Ca)y  without  any 

the  fciticmcnt    regard  to  the  place  w  here  the  mafter  lives.     The  cafe  of 
Is  gained  by      ^j^^  Ox/or^i  ttzgc-cozchm^n}  if  J ,  whofe  hoftler  ferved  at 

fervice  and  in-    ^,  .      X      -^^    °,  r      \  -       t        ^1  i«« 

hibiuncy.  See  ^f^tpptng  yyycombj  was  10  determined.  Now  this  is  a 
the  words  of  good  fcrvice  in  the  parifh  where  Ihe  laft  fcrves  forty 
theftatute,pa?c  days:  and  therefore  it  is  a  good  fettlement  in  St.  Mary 
581,  in  margin.  /^.  Bomc^MK.  J.  Lee.  1  incline  ftrongly  to  think  it  a 
(^)i.stra.  528:  good  fervice  in  St,  Mary  le  Bonne.  It  rs  the  fervice  and 
inhabitancy  which  makes  the  fettlement.  In  the  cafe  of 
(e)  vol .  1.  paje  Cajjfcj-  ^,.  JikUs  (c)  ,5the  affignment  was  holden  to  amount 
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a  contraft  between  the  two  mailers,  though  it  was  not      Rex  v. 
conficlered  as  a  ftrift  affignment.     It  went  upon  the  fer-  ^'^'  ^«o««s'« 
vice  and  inhabitancy:  and  the  poor  child  was  holden  to     s^uaI** 
be  fettled  at  AikieSf  where  the  fecond  maftcr  lived.     The       *^ 
other  cafe  of  Rex  v.  Inhabitants  of  Buck'mgto}t{a)  went  upon  ^*^    *}*'  ^^^ 
the  apprentice  living  at  St.  MichaeCs  Sebington  without  ^^  »P»S^9» 
the  confent  of  the  maftcr ;    though  the  apprenticefliip 
continued.     But  if  it  had  been  with  his  mailer's  confent, 
the  fettlement  would  have  been  in  5/.  Mkhaers,     Here 
it  is  ftated,  that  the  apprenticelhip  was  continuing  ;  and 
the  confent  of  the  matter  is  moft  manifeft.     If  a  man  lets 
his  apprentice  do  bufinefs  in  another  parifh,  the  appren* 
tice,  becoming  a  pauper,  muft  be  fent  to  the  place  where 
laft  legally  fettled  for  forty  days.     In  this  cale  Ihe  could 
not  be  removed  from  5/.  Mary  le  Bonne :  for  here  was  a 
binding  to  her  matter  Leicefter^  and  a  confent  of  the 
matter;    and  Ihe  lived  there  in  a  ftate  of  inhabitancy, 
which  was  fufficient  to  gain  a  fettlement,  if  continued 
.for  forty  days. — Lord  Hardwicke.     This  is  putting 
it  upon  a  new  point.     I  think  there  is  a  great  doubt  as 
to  the  lawful  hiring.     But  upon  the  other  point,  it  does 
ieem  indeed  to  be  within  the  8th  fe£lion  of  the  3.  &  4. 
Will,  y  Mary^  c»  ii.fb)     If  the  apprentice,  by  the  con-  (*)  The  words 
lent  and  upon  the  bufinefs  of  the  matter,  refidcs  in  a  fc-  of  thai  feaion 
cond  parim  (and  we  mutt  take  this  to  be  the  bufinefs  of  J[*»  *'  '^^^  '*^ 
the  matter,  becaufe  he  confentcd),  Ihc  is  ^rremoveable;  J^IJlJ^^^ 
and  therefore  gains  a  fettlement  after  forty  days  of  fuch  <»  an  apprentice 
refidcnce.     In  the  cafe  of  an  apprentice,  it  is  not  necef-  •«  by  indenture^ 
fary  that  the  binding  and  inhabitation  fliould  be  in  thc**f"**  inhabit 
fame  parifh. — The  whole  Court  concurring,  finally,  ^  »"»»>>  5"f'*'«V 
in  the  fame  opinion,  that  the  pauper  was  legally  fettled  .t  .J^^chblnA'ng 
in  St.  Mary  le  Bomie^  tlie  orders  were  qualhed.  «<  andinhabi- 

**  tation  Aiall  be  adjudged  a  good  feulemsnt.^'     Ante,  page  543,  p!.  471, 

Vide  Rex  v.  Inhabitants  of  Eafl  page58S.  pl.5a6.SeeairoBurr.S.C. 

Briilgeford,  Trin.  I739»  13.  Ceo.  z.  No.  133.  142.  164.  174.  i3c.  193. 

B.  R.  potl.  psgc  58 1, pi.  520;    Rex  139. 150.  256.     N.  B.  Some  of  the 

er.  Inhabitants  of  St.  Petrox,  K.  1745.  ^bove  cafes  turn  upon  the  airiv;nnnent 

39.  Ceo.  i.B.  R.  pofL  page  58%.  pi.  of  the  apprentice,  others  upon  his 

521  ;    Rex  v«  Inhabitants  of  Clap-  ferving  another    mafler   by  confent 

ham,  E,  1747,  20.  Geo.  2.  B.  R.  without   an  anSgnntent,  and  others 

antt,  page  583.pl.  5^2  ;    Rex  v.  In-  upon  his  difcharge.     But  in  all  of 

habitants  of  St.  Mary  Katlendar  in  them  it  is  confidered,  wliat  amounts 

Winchefter, Tr.  174S,  ^i,  i2#  Geo.  to  fuch  a  fcrvice  under  an  indenture 

2.  B.  R.  ante,  page  571.  pi.  510 ;  as  will  be  fufftcienc  to  gain  a  fettle* 

RaX   V.   Inhabitants  of    Taviitock  ment. 
Trin.  1767,  7,  Ceo.  3,  B.  R.  poft. 

520.  Rex  V.  Eojl  BrUgeford,  Tnnlty  Term,  1 3.  Geo.  2.  An  apprentice. 
Burr.  S.a  133— The  pauper  Thomas  Jit  was  bound  *^'5"*^  %^»* 
apprentice  by    Jndcutures   dated   25th   Alay    1727,   to  t^f^^e  adminif- 

traiion  granted,  and  turned  over  by  the  affignee,  under  a  parol  agreement,  to  a  third  mafteia 
cains  a  (ettkmcm  by  fcrvice  with  fuch  third  oui(ler|  under  the  original  indentures* 

P  p  3  miliinn 
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R'tw.       n'tHium  Hcvflcn  of  Orjlon^  webPcr,  for  nine  years,  and 
East  Budge- ^^[^.   f;^^vcj  him  the  fiift  four  vcars   of  the   faid  term 
'****•        at   O'fton\     and  the  faid    lyUitam  Hcnfton    then   dying 
iiitcftate   and   infolvent,  his  widow   (without  any  ad- 
niiniltrstion   taken,    that  appears  to   this    Court)    af- 
iligncd"  hini  over  to  Edvcard  George  of  StamitQn^  ^cb- 
ftcr,  a  certificntc-man,  for  the  remainder  of  the  faid  term, 
in  coniidt  rarion  of  3I.  paid  her  by  George \  and,  purfuant 
ihcrTto,  tiic  faid  Tf.omas  Jtt  lived  with  and  fcrvcd  the  faid 
Gto'^e  about  a  vear  and  a  half  at  StanHiw  ;  and  then  the 
faid  C»eor;c^  in  confiucrarion  of  40s.  paid  him  by  7b^mai 
Ba^zalcx  f»f  Eaf't  Hriftfrcford  aforelaid,  webflcr,  did,  with 
the  confcnt  of  the  faid  Thomas  ^V/,  affign  over  the  faid 
-r/.V,  by  verbal  agreement,  to  the  faid  Thomas  B^ggaley  for 
the  remainder  cf  the  faid  term  of  nine  years  ;  and  accor- 
dingly the  faid  Thomai  Alt  lived,  and  lerved  out  the  rtr 
inaindcr  of  the  faid  term  with  the  faid  Thomas  Baggaltj 
at  Ecjt  Bridgtford.^^XwY.  whole  Court  were  unani- 
mous this  was  a  good   fcttlement   in  Eaft  Bridge ford^ 
where  the  apprentice  lived  above  forty  days  with  Bagga* 
ley:  fincc,  to  tliis  affignmcnt,  though  only  a  verbal  one, 
there  was  theconfent  of  all  the  parties  concerned  ;  anci 
he  lived  and  inhabited  at  Eaft  Bridgeford  under  the  terms 
pf  the  apprenticediip,  as  an  apprentice  bound  according 
(*)  Ante,  page  ^^  jj^^  ^i^  pf  parliament  (^).     They  obfervcd,  that  an 
541»  P**  47«»    aflignmpnt  of  .m  apprentice  is  riot  con/ideied  as  a  ftridly 
vide  Burr.       \c^a\  tranfaftion  (l>ecaufc  the  perfon  of  a  man  is  not 
anil  !i»f  forrnir  ^^^^b'  ^"^  lej^'illy  alilgnablc)  :    but  it  has  been  an  equi- 
cMfestheitinci-  table  conftruttioii,  '1  liat  where  an  apprciitice  has  lived 
tod,  aiwtiias  forty  days  under  an  ^iLgnment,  he  Ihall  thereby  gain  a 
tiicfubrQutr.t    fcttlement,  bccaufe  of  the  confent.     The  flat ute  of  13. 
cifcsrckntd     ^        q^^,^  ^  ^  ^^   j-^  ^   requires  thefcndine  to  the  place 

to  at  ti;e  e«'j  of      ,  •       ,•       1  •        r  1  ■*^#>..,  v»       - 

it,  p.  16.  par-  ^vhc^e  he  lived  as  apprentice  forty  days.  1  he  aft  ot 
ticjiari;  N  %      ?.  h  4.  /////.  i^  Alary ^  c.  \\.  f.  8,  Only  requires  a  bind- 

>'4.    b.c^iio    xng. — PzrCur.  Both  the  orders  were  aiErmcd. 

Pajg].  69* 

A      r!!},  an  521.    "S/.   Pet  rex  z\   Si:.ke  Flan'w^^   Ttituty   Tirm^   1 9, 

prcn-'cc,  whLff  ^'^-  ^-  ^^*^^''  ^''  ^'  250- — '1  be  pauper  Ami  OiUs  wa5,  on 
indcuup.' is  th:  5t!i  S>ptanhfr  I733>  bound  bv  indenture  a  parifh- 
ilrlivcred  to  a  apLprrntic'j  to  Rt'hcc^i  Gregory  of  St.  Pttroxy  with  her  to 
fwond  maPccr,  f^.^.^^  dwcll,  and  abide,  til{  (lie  flioqld  have  accomplifled 

and  all  tiitcieit  1  r   n  r   *  .  r\      ^\  •     rv 

iMMcpppftii-  ^^^^  *^*^  age  ot  twenty-one  ys,^vs.  On  thg  i-jih  June 
tics  rHmquiO.-  173^?  her  millicrs,  by  iiuiorkment  on  the  indenture, 
cri  ^-y  tilt  firrt  <!tiivtird.ir  up,  t(^gctljcr  with  all  her  ri;j;ht,  intercft,  and 
m-rtcr,  by  in-  tcpm  of  years  t|icn  to  come  ancj  unexpired,  in  the  fame, 
f!orfr,nu.Mi  00  ^^  VhtiipFoak  of  St^hr  Fkm'ni-.  l'l\e  pauper,  bcinir  then 
luici,  ^*;iu     ^^  ^^^^  ^S^  o^  fourteen,  did,  by  ii\de»Uurc  dated   17th 

a  lettkuKiu  by  rcf.c?cncc  with  fuv.h  fecond  mnUr. 

1^ 
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'jftily  1738,  voluntarily  bind  hcrfelf  apprentice  to  the    8t.  Ft ti»ox 
laid  Philip  Foale^  to  ferve  until  tlic  \^oi November  1744;     ^-  ^tokr 
and  (he  fervcd  her  mailer  in  Stoke  Fleming  from  that     ^^ '**''**'• 
time  for  fevcral  years.     On  the  ift  o(  January  1745,  flic 
intruded  into  the  parifh  of  St.  Pctrox ,  and  on  the  oth 
of  the  fame  month,  the  feffions  vacated  the  original  in- 
dentures of  the  5th  of  September  I733»  ®*^  account  of  the 
binding  not  being  purfuant  to  the  alternative  in  the  fta- 
tute,  viz.  until  ine  fliall  attain  the  age  of  twenty-four 
years  or  the  time  of  marriage.  The  pauper,  on  becom- 
ing chargeable,   was  removed  from  o/,  Pctrox  to  Stoke 
Fleming. — The  Court  thought  the  original  indenture 
not    void    for  want  of  the  alternative  of  marriage  ; 
though  perhaps  not  obligatory  upon  the  parties :  and 
although  an  ofjignmcnt  of  an  apprentice  (except  in  Lon^  # 

don  by  cuftom)  cannot  ftriftly  be  made,  yet  as  this 
alignment  was  with  tlie  affent  of  the  miftrefs,  the  fer- 
vice  under  it  will  be  good  for  the  purpofe  of  gahiing  a 
fettlcment ;  for  the  fervitude  contmucd  under  the  firft 


binding. 


522.    Rex  V.  Clapham^  Eajler  Term^  20.   Geo,  2.  Btor,  A  parirti  ap- 
5.  C  266.— The  pauper  Michael  IViljon  was  bound  a  pa-  prtnt.cc  it 
rilh-apprentice,   by  tlie  aflent  of  two   jufticcs  of  the^"^^^'*"^ 
peace,  to  one  Thomas  Jack/on y  oi  Aujlwicky  tcoant  to  the  hi7drnc*rthcn 
Rev.  Mr.  Jack/on^  ox  Clapham^  who  had  covenanted  to  goes  with  ji:t 
indemnify  his  tenant  againft  all  pariih-cliarges.     Thomas  confcni  to  liv« 
Jack/on  carried  him  to  his  landlord,  together  with  the  ^"^  ^*  *  ^^ 
indenture,  who  accepted,  received,  and  provided  for  him-  ["v"|  t^of  hi"^ 
He  defirecl  the  motlier  to  provide  for  tlie  boy  ;  who  did  mother ;  is  thca 
fo,  for  three  years,  in  jiujlivick  ;  and  the  Rev.  Mr.  ^uck-  bound  out  by 
fon  paid  her  20s.  a  year.     'I'hcn  he  lived  with  him  in  ^-  ^®  ^'  ^»^' 
Clapham  eight  weeks  ;  and  then  run  away  to  his  mother,  JJ^i'JJi'*^**** 
and  remained  a  quarter  of  a  year  in  Aujiwick  \  and  the^ay,.  Hogjni 
Rev.  Mr.  Jackfon  confented  to  his  being  there.     Then  a  fettlcment  io 
the  pauper  was  placed  with  his  brother,  amafon  in  Aujl-  iho  pwimin 
uvVi,   as  an  apprentice,   by  the  Rev,  Mr,  Jackfon^^Yio'^^^^^^^^ 
gave  him  a  new   fuit  of  cloaths ;  and  he  fcrved  his  bro- 
ther (<?),  as  an  apprentice, a  twelve-month  or  two,  mAuJl^  (*)  I'  »•  "^ 
wick  ;  who  took  him  as  an  apprentice,  and  cjuitted  tho^Tj^^^j^^jlf 
Rev.  Mr.  Jack/on  of  him.     But  the  reprefentatives  of  the  per  fcrved  hU*" 
firll  mailer  (who  was  then  dead)  knew  nothing- of  tliis,  brother,  the  ma- 
nor  ever  aflented  to  it ;  nor  any  thing  of  his  living  with  '****»  *"***«"  **»• 
his  mother— Z^^  Chief  Juftjce  Lee.    The  Aft  {b)  of^^*»"-" 
Parliament  only  requires  a  binding  by  indenture ;  and  ^^^;^jf'J'  ** 
ci  vcs  a  fettlemcnt  where  the  laft  forty  days  arc  ferved.  Hero  /i^^  '  <..  1 1.  f. 
IS   a  binding  by  indenture    (though  the   terra  is  not8«Seechtw«cd% 

•f  itj  ante,  page  543.  pi.  471- 

P  p  4  ftatcd) : 
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wards,  Richards  told  the  pauper,  "  that  (he  might  go  to       R"  v- 
^*  Mr.  Nott^  and  live  with  him,  if  they  could  agree.'*  And  ^^^^^^^r^ 
the  pauper  went  to  Nott^  on  the  faid  ift  of  June^  and  made 
an  agreement  with  him,  **  to  ferve  him  till  LadydayfoU 
"  lowing,  for  the  wages  of  thirty-two  Ihillings :"  And 
Ihe  lived  with  him,  in  SA^rwW/ atorefaid,  from  the  faid 
ift  of  ^ww^till  the  15th  day  of  Novemher  1753,  ^^^  ^^" 
ceivcd  wages  for  that  time ;  and  then  went  back  to  her 
jndcnture-maftcr  {Richards)  in  FremingtonzforcfM^  with 
l?vhom  (lie  ftayed  eight  days ;  and  then  her  apprentice- 
ship expired,   by  her  coming  to  twentjr-one. — Lord 
Mansfield  faidf,  that,  as  the  general  principle  was  admit- 
ted, the  gafe  was  reduced  to  a  very  fliort  queftion.     It 
was  very  plain,  he  faid,  that  the  pauper  was  not  difcharg- 
cd  from  her  apprenticefliip :  her  mafter  only  gave  her 
permilfion  to  go  elfewhcrc,  and  ferve  another  perfon  for 
her  own  benefit.     She  did  fo :    and  afterwards,  (he  came 
back  again  to  her  mafter,  and  was  received  by  him,  and 
ftayed  with  him  eight  days,  which  was  to  the  end  of  her 
term  of  apprenticclhip.     So  that  it  was  i>o  more  than  a 
generous  intention  of  her  mafter,  to  give  her  this pcrmif- 
fion  to  ferve  the  other  perfon  for  her  own  benefit ;  but 
the  apprenticefliip  neither  was,  nor  was  intended  to  be 
difcharged.     Confequently,  the  fervjce  with  Mr.  Nott  in 
Sherwell  was  a  continuation  of  the  apprentice/hip,  and 
performed  under  it. — Mr.  Jujlice  Dennison  and  Mr. 
jfufiice  Foster  expreflcd  themfclves  to  the  like  efFeft: 
and  the  latter  mentioned  the  cafe  of  a  fervant  who  was 
(a)  permitted  by  his  mafter  to  go  away  three  weeks  before  (**)  ^^*-  ^-  ^"* 
the  end  of  his  year,  in  order  to  take  the  benefit  of  tlic  cwdrlftc^^ 
hcrring-fifhingieafon  ;  and  was,  notwithftanding his hav-r  ante,  page  500, 
ing  done  fo,  adjudged  to  have  gained  a  fettlcment. — Per  pi.  441. 
Cur.  unanimoufly,   Order  of  feffions  quaflied :  Order  of 
two  jqftices  affirmed. 

524.  Rex  V,  Aujlrey^  Hilary  Term^   31.  Geo.    2.   jBjyrr.  An  infant  jp- 
5.C.44I. — The  pauper  i^r^wm  Or/(7«was,attheageoftenP'^^*^*  c^i^mi 
years,  legally  bound  apprentice  by  the  churchwardens  ^"*y^*^'jj,g 
and  overfeers  of  Grindon  m  Warwickjhire^  to  Samuel  Ly^  indentures  by  a 
thail  of  the  faid  parifli  of  Grindon^  until  he  (hould  attain  hiring  and  fcr- 
the  age    of  twenty-four  years,   purfuant  to  43.  £//z.  vice  to  a  fecond 
which  indenture  was  duly  approved  of  by  two  juft ices  of  I^*1!!1h^  * 
the  peace,  purfuant  to  the  directions  of  the  faid  ftatute.  g*!^^!^  [^^ 
The  faid    pauper    ferved  and   inhabited  with  his  faid  indentures,  al- 
mafter,  \\\  Grindon y   under  the  faid  indenture,  till  A//- though  by  the 
chaclmas  17  54;  at  which  time  the  faid  Lythall,   the  maf-  wprefs  confeot 
ter,  in  conlidcration  of  40s.  then  paid  him  by  the  pau-*^'  Ji^r^**"^ 
per,  agreed  to  difcharge  the  faid  pauper  from  his  faid 

apprenticefhip  :  *' ^*  ^^*  *' 
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Rix  V-      apprcnticcfhip  :    which  receipt   and  difclxargc  was  in- 
Aa«TirkY»   dorfed  and  written  by  the  maftcr  on  the  back  of  thefak) 
indciituie;  which  he  then  delivered  up  to  his  faid  appren« 
t'lcc.  The  faid  pauper  then  leftb'vs  faid  mafter,  and  hired  hinH 
feif  for  a  year,  and  ferved  for  a  year,at  the  parifti  of  Hifrham. 
Afterwards,  vi%.  at  Michaelmas  1 7  5Sihe  hired  himfclf  for  a 
year  to  Lilly y  in  the  pariihof  Aujlrey  aforefaid>  and  ferved 
the  faid  year  in  the  faid  parifh  ;    and  received  his  year's 
wages.     The  pauper  is  now  ( 1 2th  July  1 757)  upwards  of 
twenty-three  years  of  age  :  but  hath  not  attained  the  age 
of  twenty-four  years.  .  The  Sessions  upon  thefc  faiU 
quaflicd  the  order  of  two  juftices  removing  the  pauper 
from  Aujhey  to  Grlndm.    In  fupport  of  the  order  of  Icf* 
|«1  vkfctmc,  fions,  it  was  contended,  that  for  want  of  the  confemof 
p.  5-6,  pi.  516,  the  pariQi  officers,  and  fuppoling  the  indentures  not  dif- 
iwlou*  "hat     ^'^^'^&^'d  M  ;  y^t  ^^^  fcrvice  being  by  the  maftcr's  leave 
Uk  conftnt  of   ?*^^  confeat,  the  pauper  giiined  a  fettlement  under  the 
ihe  jwriihrof-    indentures,  which  was  iirft  in  Hivham^  and  afterwards  in 
fccrs  is  not  nc- ^///in  y.     To  qualii  tlic  order  it  was  contended,   that 
•^^'  iiirc  is  no  exprefs  confent  to  this  fervice,  and  tlierefore 

tl;c  hll  forty  days  fervice  Ihall  not  gain  a  fettlement, 
for  want  of  fuch  confent ;    and  tlic  cafe  Buckhigicn  v, 
Stl^lngUn  was  cited.     But  it  appearing  tliat  tbo  pauper 
was  under  age  at  tlie  time  of  liis  confcnting  to  the  dif^ 
charge. — Lord  Mansfielp.     Then  tlierc  is  nottiing 
in  it.     If  he  wag  under  age,  his  confent  was  quite  out  of 
tJic  cafe  J  and  is  exaftlv  upon  the  fame  foot  as  if  he  had 
given  no  confent  at  all :    for  the  confent  of  an  infant 
apprentice  can  flc:;nify  nothing,  nor  be  of  any  validity, 
llicn  if  his  conlent  is  of  no  validity,  and  as  nothing  at 
all,  his  fubfequent  fcrviccs,  under  the  hirings  ftated  in 
tl;e  o:\Icr,  can  never  be  confidcrcd  as  performed  by  the 
f»)  vnitihe     ir.iifui's  {/>)  leave  and  confent;   and  fo,  as  being  ?fer- 
c^fcirfBuc-       vrce  of  his  maftcr  under  the  indenture:  becaufe  this  is 
L«*f;toaparini,  |^q  cxpicfs  and  explicit  leave  and  confent  given  by  the 
"T^'^^'^^^  5;^'  matkr  to  the  fc)  particular  fervice  ;  but  was  intended  to 
^^^*  be  quite  f^reneral,  ^nd  is  eveu  founded  in  a  miftaken  ap- 

prjhcnfion,  '*  that  the  apprentice  could  confent  to  his 
'*  bvir.t:  difcharged  ;*'  which  he,  being  an  infant,  was 
not  capable  of  doing.— And  the  (dj  two  other  Judges  be- 
ing of  the  fame  opinion,  PkrCur,  Ordqr  of  fclfions 
qualhcd:  Origiiial  Order  affirmed. 

An  tpprtntJcc         -^ j   ^,    Lul:c^sz\  St,  LeafimfP s^  Trwlty  Term,  J.  Geo.  ^, 
M^orki..^  w^.\^     ^         ^   ^,  r.^2,^r/iliiam  Huuhhis  thc  paupcr,  at  fifteen, 

whVt  i*  gii.fui  lu—::e  h)    t^e  h:i\  mafttf  to  icrve  where  he  woulU,  gains  no  fetikiinnt 
ihertb).  :j.  Ct    i.  K!,  Rep.  c^j. 

t.-)  Whi.Ji  V3^  rl»«  (;aO'm  Rtx  v.  Tnliahitants of  ?rc.Tiir»g.too,  aAJCCypi^o 
^Sjj,  f  1.  5'  3.        W)  Mf-  J^'flice  Ft-5  i  iR  WAS  iUicn;. 

years 
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years  of  age  was  bound  apprentice  by  the  parifli  of  St.  c^^'l^'^*'*  ]^* 
Peier  Cotnlnll  to  one  Froft^  afhoemaker  iii  Soutbwarky  till    ^'    '-©•♦am^ 
he  (hould  comt  to  the  age  of  twenty-four  years :  and  fervc4 
him  there  three  years.    The  niaftef  then  removed  to  the 

J>ariQi  of  Si,  Luke  in  AftddUfex^  taking  the  pauper  with 
}iin  ;  where  he  ferved  four  years.  The  mailer  then  told 
him  to  go  about  his  buiincfs,  and  work  for  himfelf; 
but  no  one  was  prefent  at  the  parting,  except  the  matter 
and  himfelf.  The  indentures  were  not  cancelled  nor  de- 
livered up.  7'he  pauper  hired  himfelf  to  feveral  mailers 
of  tlic  fame  trade  as  a  journeyman-ihoemaker,  in  dif- 
ferent parifhes  j  and  believed  the  faid  FroftdiA  not  know 
what  mailers  he  worked  with,  after  he  left  him;  nor  was 
he  ever  called  upon  by,  or  did  he  ever  account  with,  the 
faid  Froft  for  what  he  earned,  but  applied  the  money  to 
Ills  own  ufe :  nor  did  the  faid  Froft  ever  make  any  in-* 
<iuiry  after  him  that  he  knew  of,  nor  make  any  provu 
Jion  for  him,  after  he  left  him.  He  worked  and  lodged 
the  lail  forty  days  before  he  attained  the  age  of  twenty^ 
four  years,  m  the  pariihof  St,  Leonard  Shoreditch. — Lord 
AIansfield.  The  indenture  of  apprenticefhip  remain- 
ed in  force:  and  the  relation  of  mailer  and  apprentice 
continued.  But  this  fervice  in  St.  Leonard's  cannot  be 
confidcrcd  cither  as  a  fervice  of  his  firil  mailer,  or  as  aa 
ailignment. — Air.  ^juft'ice  WiLiMOT.  The  apprentice's 
fettlement  in  St.  Lukc\  continued.  He  was  mcapable 
of  making  a  contraft  by  way  of  hiring  and  fervice,  or  of 
any  aft  to  gain  a  fettlement.  If  the  mailer  had  affigned 
over  this  apprentice  to  a  particular  pcrfon,  it  would  have 
gained  him  a  fettlement  as  a  fervice  to  the  iiril  mailer. 
But  here  the  apprentice  was  ful  juris  as  to  the  purpofe  of 
gaining  a  fettlement,  as  ferving  his  iiril  mailer.  What 
had  pailed  was  a  total  diiTolution  of  the  apprenticefhip. 
^  to  this  particular  purpofe  of  gaining  a  fettlement 
under  the  indenture.  This  working  in  St.  Leonard's 
\va<?  not  carrying  on  the  buiincfs  of  the  iiril  mailer  there, 
or  ferving  under  the  original  apprenticefhip  in  this  pa- 
rilT\  of  St.  Leonard. — Atir.  Juj'tlce  Yatks  was  of  the  fame; 
opinion.  He  could  not  gain  a  fettlement  there,  by  ferv- 
ing in  that  parifh  under  a  contraft  which  he  was  v\otfui 
juris  to  make.  It  differs  from  an  aflignment  of  an  ap- 
prentice to  ferve  a  particular  mailer  in  another  parifh. 
That  indeed  may  be  deemed  a  fervice  of  his  iirfl  mailer 
\i\  that  parifh.  But  here  was  no  privity  between  thcfirft 
mailer  and  the  others  whoju  he  ferved  after  he  had  quit- 
-ted  the  firil.  •  It  was  a  liberty  given  by  the  mailer  to  tiic 
apprentice  "  to  go  where  he  would,  and  work  for  him- 
^*  ftlf  whc^fc  he  woul4^"    Therefore  the  fettlement  coa- 

tinvc4 
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St.  Lwke*8  v.  tinued  to  be  in  that  parifh  where  he  had  laft  ferved  hit 
St.  Lrqmaro.  £^  mafter  as  an  apprentice  for  forty  days,  which  was  in 
St.  Luke*s. — Mr.  Jujiict  AsTON  concurred^  for  the  rca- 
fons  given  by  Mr.  Jujilce  Wilmot  and  Mr.  Jufiia 
Yates. — Lor,d  Mansfield.  The  indenture  labfift- 
ed :  and  this  fervice  in  5/.  Leonardos  cannot  be  coniider- 
ed  either  as  a  fer\'ice  of  the  firft  mafteri  or  as  an  affign* 
ment. 

An  appf«nt!c»       526.    Rex  v.  TaviJIoci^  Eafter  Term^    7.  Geo,  3.  Burr. 
afflgiMdtoftfe-5,  C  578. — The  pzuipcT  Rofamofui  Cock  was   bound  an 
^^k!^'     apprentice,  by  the  parilh  of  Lamerton^  to  Richard  Rnndit^ 
third  wUh\h*  ^^^  whom  he  lived  fcveral  years  in  that  parifh ;  and 
ftcond  mafter'i  then  Rundle  transferred  him,  by  afli^raent>   to  ftHm 
confcncygainsa  Prout  of  the  parifli  oi  MiltonAhbott ;  with  whom  he  liv- 
icttiemencwich  ed  till  he  was  twenty  years  and  a  half  old  ;  at  which  time 
the  ihird  mafter.  j^^  offered  his  fervice  to  rhomas  Mafon  of  the  pariOi  of 
S.  c.  I.  Bl.      Kelly.    The  faid  Mafon^  apprehending  **  that  he  was  an 
Rep.  633.        «  apprentice  to  Prout^''  fent  his  two  fons  to   the*  fame 
Cjrfd.  128.        P^outi  to  know  "  whether  it  were  with  his  confcnt  that 
"   Cock  tlie  pauper  fhould  live  with  him."     To  which 
Prout  anfwered — *'  with  all  his  heart:  he  might  live 
♦*  witli  Mafon  or  anybody  elfe,  provided  he  performed 
*^  his  agreement  with  him ;  which  was,  to  pay  one  gui* 
•*  nea  a-year  during  the  remainder  of  his  apprentice- 
**  fhip/'     Accordingly,  he  lived  with  Mafon  in  tlie  f^ 
parifli  of  Kelly ^  for  a  year  and  upwards.     The  Court  of 
Seflions  being  of  opinion  "  that  he  gained  no  fcttlcmcnt 
*'  thereby,"  did  therefore  vacate  the  faid  order  of  two 
juftices,  which  removed  the  pauper  from  Tavljiock  to 
Kelly. — Lord  Mans  FIELD.  The  only  queftion  is,**  Whe- 
ther P;fl«/ confcnted?"     It  is  clear"  that  he  did  con- 
fcnt :"    and  his  confent  included  that  of  the  iirft  msftcr. 
— Mr.  yvjl'icc  Aston  concurred,  and  cited   the  cafe  of 
/  N  ^^»^  Krx  V*  hihobltant^  of  Eafl  Bridgcford  (a),  7V.   13.  G,  2, 

igj,  pi.  5:0.  ^^^^-cic  a  fccond  aflignmcnt  was  holdcn  good. — Mr.  'Jui- 
t'u-c  Yates  and  Mr,  '^fujUcc  Hewitt  were  of  the  fame 
opinion  with  his  Lordlhip  and  Mr,  yuflke  hsTOH. 

527.    R:x    V,   Charlirj    Trinity    Term,     12.   Geo.  3.— 

The   pauper   John  Hodge  was  bound    by  the  parilli  of 

iVpi.ini  ap-      Kfiozv/lofie  to  yohn  F'ljhcr,  for  an  cftate  which  he  rentcJ 

P  cnt.Lc  rch.ics  jj^  ^Ij.^^  parilh  of  John  Loofanorcy  who  covenanted  with 

with  his  m»U?r  *  J  J  ^ 

ior  wvo  >cars,  i?  then  turned  over  to  a  perfon  in  another  parlflj,  whete  he  reHdcs  above 
foTfy  ti;>ys,  hut  on  his  becoming  a  cripple  is  fcnt  back-^o  his  orijj;inaI  nnaf^er,  who  fsnt  h\m 
to  honrd  in  l»ii  parifli  with  his  mother,  where  he  refi<les  above  forty  d.tys  mmahU  /«  ,Cr*r 
//;;  >nr.\icr^  anil  IS  il.cn  difcharpcd  hy  the  fefTtuDi ;  he  jj-iins  a  f^lilcniCRt  by  ilu*  Ldl  refi- 
ilciiv*  ot  lofjy    days.     S.  C.Borr,  S.C.   706, 
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Ftjber^  that  if  a  fccond  apprentice  was  bound  for  that  Rtr-^. 
cftate  (which  fecond  apprentice  Hodge  vf2Ls)y  that  he  and  Chari.**. 
his  reprefentatives  would  difcharge  the  faid  Fijher  from 
any  expence  that  he  might  incur  thereby.  Hodge 
being  bound  to  Fljhtr^  applied  to  the  widow  and  reprc- 
fentative  of  Loofemorcy  who  took  the  pauper,  received  the 
parilh-moncy  with  him,  and  went  with  the  pauper  into 
the  parifti  of  Rofeajh^  where  fhc  then  lived,  and  where  he 
continued  with  her  about  two  or  three  years  ;  when  Mrs. 
Leofcmote  inter-married  with  John  Slader  of  the  parifh  of 
Charles^  and  there  the  apprentice  continued  with  her  for 
about  tiiree  years,  when  the  boy  became  a  cripple  by 
lofing  of  his  feet:  whereupon  Slader  and  his  wife^ 
about  three  months  before  tlie  apprentice  was  difcharg- 
cd,  fent  the  apprentice  to  Fijher  his  original  mailer  (who 
knew  of  his  being  a  cripple),  and  infilled  on  his  receiv- 
ing the  pauper;  which i^z/Ar  refufed,  until Ihe  promifed 
to  pay  him  all  the  expence  he  ihould  be  at  in  taking  care 
4>f  the  pauper ;  and  then  Fijher  put  the  pauper  to  live  with 
the  pauper's  grandmother  in  the  faid  parifli  of  Knowftont^ 
at  eighteen  pence  per  week,  where  he  rcfided  feven  weeks^ 
wheu  he  was  removed,  having  been  iirft  difcharged  by 
the  court  of  feiSons  from  his  apprenticefhip,  after  a  re- 
iidence  of  more  than  forty  days,  for  which  Fl/hcr  paid 
her  accordingly. — Mr.  Jujiice  Aston.  This  is  an  ap- 
prentice in  hufbandry.  Fi/her  having  another  apprentice 
applied  to  Mrs.  Loofemore  to  take  him,  agreeable  to  her 
covenant ;  (he  takes  him  with  his  confent,  and  takes  the 
parifh -money,  which  to  be  fure  looks  like  an  affignnaent, 
but  is  not  one  ;  fhe  Mrs.  Loofemore  returns  him  back  to 
the  matter,  being  then  a  cripple :  it  is  not  ftated  whether 
he  did  any  fervice  in  either  place ;  his  refidence  in  Know- 
ftone  being  with  his  mailer's  privity  and  confent  is  fuffi- 
cient,  although  he  did  no  fervice  there.  If  the  refidence 
was  not  cafual,  which  in  tliis  caie  it  was  not,  it  has 
been  often  faid,  that  the  labour  and  fervice  of  appren- 
tices is  the  confideration  of  fcttlement ;  but  that  is  not 
true  an  a  thoufand  inftances :  it  is  the  refidence  without 
any  fervice  that  does  it,  if  the  mafler  be  privy  and 
confcnting  to  it. — Willes  and  Ashhurst,  Jujiice^y 
being  of  the  fame  opinion,  the  order  of  feffions  was 
quaihed* 

528.  RcH 
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lfam«(!cr«grec  528.  Rex  z*,  OffertoHj  Eaftfr  Term^  J^.  Geo.  ^i  Bufri 
with  hit  ip.  s.  C.  802. — I'lic  order  dated.  That  the  pauper  John  Red- 
jrtnticc  to  far.y  ^^  originally  fettled  in  the  townfliip  of  HaiUr- 
hi(h  htm  with a-/^     .       ,  -n      /    »^  r         #     »  *      •        i 

loom  aiidoa    J*0'  *"  ^he  panlh  of  Alottiam  Longdcndalc^  in  tlic  county 

receiving  one  of  Chejler  ;  and  when  of  the  age  of  twelve  years,  he  thd 
ifbiiliDg  a.week,  pauper  was,  by  au  indenture  bearing  date  the  25Ch  of 
IP*"™"***^*®  jifril  I75(;,  bound  an  apprentice,  by  die  churdiwardens 

fei?  a  fovico "  ^^  ^'^^  ^^'^  P?^*^  ^^  Moitramj  and  the  ovcrfcers  of  hat- 
voder  this  lepa-  terjiey  aforelaid,  to  Benjamin  Redfeam^  a  litien-weaver  in 
fation  with  Matter/ley  aforefaid,  for  tlie  term  of  (even  years*  That 
■notho-  ma/ter  i\^^  pauper  was  a  party  to  and  executed  the  faid  indcn- 
pariih  iiTftr-  ^"^^  '  wliicli  was  allowed  by  two  a£^ing  magi  Urates  for 
vice  under  the  the  faid  county,  purfuant  to  the  ilatute.  That  the  pau- 
Indentures^  al-  per  removed,  with  his  mailer,  out  of  the  faid  townlhip 
though  cheap*  of  Hatterjlcy  into  the  townfliip  of  StochpDrty  a  few  davs 
prentice  married  ^^^j.  ^j^^  ^^^^  ^^^  execution  ot  thc  faid  indenture.  That 

in  tne  interval,     «  r         %   %  *      r  *  \         />/*  ii* 

and  the  maner  ^"^  pauper  ferved  his  laid  malier  nve  years  and  leven 
knew  with        months  in  the  faid  townlhip  oi  Stockport^  under  tlic  faid 
wboflihewas    indenture,  and  lodged  at  his  mailer's  houfe  in  Stockport 
tiofkiiig.         aforefaid  during  fuch  time.     That  the  pauper  and  his 
mailer  then  entered   into  the  following  agreement — 
*•  That  thc  pauper,  upon  paying  his  mailer   twclve- 
**  petice  a  wcek^  and  providing  for  h>mfeif»  ihould  be 
<^  at  liberty  to  work  for  his  own  benefit  during  the  re- 
mainder of  his  apprenticeihip-term  ;  and  the  mailer 
ihould  find  the  pauper  a  loom  for  the  remainder  of 
his  apprenticeihip**   (which   he  did) :   "  And    that 
••  thc  mailer  was  to  receive  thc  twelve-pence   a  week  as 
**  a  fatisfadion  for  his  fcrvicc  during  the  remainder  of 
**  his  apprenticelhip."     That  thc  pauper,  at  thc  time  of 
making  fuch   agreement,   was  of  thc  age  of  eighteen 
years  ;  and  immediately  after  the  fame  was  concluded,  he 
the  pauper  married,  and  left  his  mailer  Benjamin  Red- 
fearrt*      ihul  neither  thc  churchwardens  of  Mottnim  wot 
the  ovcrfcers  of  Hatterjlcy  were  acquainted  or  privy  to 
fuch  agreement  being  made;  nor  was  the  indenture  can- 
celled or  delivered  up.     That  the  pauper  afterwards  re- 
iided,  as  mailer  of  a  family,  about  five  months,  with  hi^* 
wife,  in  the  townfliip  of  «Sr(?ry(7^fi;7  ,  worked  for  his  own  be- 
nefit, and  was  not  accountable  to  jiis  malter  for  what  he 
earned  ;  nor  did  his  mailer  provide  him  with  thc  goods 
he  worked  up  after  fuch  agreement  was  made  ;  but  tho 
mailer  provided  him  with  a  loom  as  aforelaid,  arid  re- 
ceived the  one  fhilling  for  fcVeral  weeks,  under  the  agree- 
ment from  the  pauper,  whilil  he  rclided  at  Stcckfort* 
That  thc  pauper  took  a  houfe,  and  removed  with  his  h' 
mily  into  the  townfliip  of  Offerton^  which  adjoins  to  thc 
townihip  of  Stockport,  about  twelve  months  before  the 

faid 
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faid  apptenticefliip  would  have  expired,  atnd  continued      ^t«*. 
to  refide  in  the  faid  townfhip  of  Offerton  from  that  time  ^^^^^'^^'^ 
till  the  order  of  22d  Jpril  laft  waS  grahtcd,  the  paupcc' 
Vrorking  for  the  fame  tradefman  who  employed  the  maf- 
ter:  but  fuch  tradefman  did  not  fettle,  nor  kny  ways  ac- 
count with  the  maftcr  for  the  pauper's  work  of  corning;  but 
the  mailer  provided  him  with  a  loom,  whilft  the  pauper 
refidcd  in  Offerton.  That  the  pauper,  during  the  tilne  he 
rcfidcd  in  Offerton  (which  was  for  the  remainder  of  the 
time  under  the  indenture  of  apprenticcfhip,  and  being; 
near  twelv€  months),  did  not  Work  with  any  perfon  by 
the  particular  direction  or  confent  of  his  faid  mafter,  btiC 
received  the  profits  and  emoluments  of  his  trade  to  his 
own  life :  but  the  mafter  knew,  during  ail  that  time, 
when  and  with  whom  the  pauper  was  working ;  and  thef 
mafter  applied,  two  different  times,  to  the  pauper,  dur- 
ing the  time  that  he  fo  refided  in  Offerton  (and  before 
the  time  for  which  *thc  weekly  payments  were  to  be 
made  was  expired),  for  money  upon  account  of  the  fur- 
ther arrears  of  twelve-pence  a-weck  due  to  him  in  pur- 
fnance  of  fuch  agreement ;  but  never  received  any  money 
from  the  pauper  after  he  removed  into  Offerton-,  but  of- 
ten demanded  it,  and  would  have  received  it,  ifthcpau- 
er  had  been  able  to  pay  him ;  and  often  threatened  him 
or  not  paying  it.— -Th£  Court  were  of  opinion,  that  the 
apprenticelhip  continued:   there  was  no  diflblution  of 
it,  nor  intention  to  diflblve  it.  -As  between  the  original 
mafter  and  the  apprentice,  the  mafter  knew  that  the  ap- 
prentice worked  in  Offerton^  and  demanded  the  twelve- 
pence  a- week  for  it;  an  apprentice  may  work  in  any 
parifh  with  the  confent  of  his  mafter :   and  it  is  pro^ 
bable  that  the  tradefman  with  whom  he  worked  knev^ 
that  he  was  an  apprentice,  for  that  tradefman  employ- 
ed the  mafter.     'They  held,  therefore,  that  the  fervice  in 
Offerton  was  under  the  indenture  of  apprenticefhip. 

529.   Rex  V.  IJeforJy  Hilary  Ternij  16.  Geo.  3.  Burr.'^^^^^^'^^ 
S.  C.  82 1. .-The  pauper  Mar}  Streete  was  legally  bound j,^^^^^(**  . 
an  apprentice,  by  the  officers  of  Chudlelgh,  to  Philip  Mat-^l^^^^^i^ 
thews  of  that  place,  till   tv.-enty-one  years   or  day  of  an  apprentice  t» 
marriage ;  and  lived  with  him  there  four  years ;  when  he  5**"  *  ^^^"^ 
affigned  her,   by  parole,  to  Jofefh  Stelliford,   of  ^^^ford^not\^m^n^ 
aforefaid  ;  with  whom  ftie  lived  (even  months,  when  Ihcu'J^er  xb^^it^ 
ran  away  from  Stelirford,  and  returned  to  the  fai^  par ifli  denims, 
of  Chudieigh,  and  refidcd  there  fc/t  nine  months,  as  a  fer- 
vant  to  John  Hayes  at  a  public-houfe,  with  the  knowledge, 
but  without  any  cxprefs  confent  of  Mutthcws  or  SwlU" 

ford : 
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Rix  «>•  /c;^:  and  John  Hayes  did  not  know  that  the  pauper  wS 
Dtroip.  ^^  apprentice.  rhU'tp  Matthews^  the  original  malter,  re- 
fided  in  Chudlcigh  during  the  time  tliat  the  pauper  lived 
with  HayeSy  and  frequently  faw  her  there ;  but  during 
her  refidence  there,  applied  to  StclUford  to  take  her  back 
to  Idefordy  and  threatened  to  put  him  to  trouble  if  he 
did  not.  The  pauper,  during  tlic.time  Ihe  was  at  Cbud- 
high  as  aforefaid,  was  taken  ill ;  and  for  part  of  the  time 
fo  ill  in  the  workhoufe  that  (he  could  not  be  removed; 
and  was  then  relieved  by  Stclllford  in  the  worklioufc 
tliere.  She  never  returned  to  Ideford\  but  continued, 
for  the  laft  two  years  of  her  apprenticefhip,  in  CbudUigtf 
in  good  health;  where  the  apprenticemip  expired.^— 
Lord  Mansfield.  Here  is  no  confent  of  the  mafter, 
either  exprcfs  or  implied  ;  his  mere  knowledge  of  it  does 
not  imply  his  confent  to  it. — Aston,  Jujiice.  There 
muft  be  the  confent  of  the  mafter,  in  order  to  tlic  ap- 
prentice's gaining  a  fettlement  in  another  parifli ;  and  he 
<«)  Ante,  page  cited  Rex  v.  Clapham  (<?).— The  order  therefore  of  the 
5*3»  P**  5**-  two  juftices  removing  the  p^auper  from  ChudUigb  to  Ide* 
ford^  and  the  order  of  ieflions  coniirming  that  orders 
were  botli  affirmed. 

K  the  mafter  of  530.  Rex  v.  Stockland^  Hilary  Tcrfn^  19.  Geo.  3.  Douglas^ 
an  apprentice  70.— -The  pauper  was  bound  an  apprentice  in  iitifbandrf 
die,  -tidthe      by  the  parilh  of  Stockland  to  John  Davies  of  that  pa- 

cxecutorSfatthe    .Vi       .|i    1       /t_       1  1    1  *v  r  rx 

pauper'srequent  ^""  ^^11  "^  fliould  be  twenty-foUr  years  of  a«.  Ho 
agree  that  he  lived  there  four  years,  under  that  indenture,  when  tha 
fliail  go  and  live  niaftcr  died.  He  continued  with  his  matter's  fon, 
with  another     ^^j^q  ^^^  j^jg  cxecutor,  and  had  proved  his  will,  for 

vice°of  forty  ^''  ^'^out  feven  years,  in  the  fame  parifh,  when,  being  de- 
days  with  fuch  firous  of  living  with  his  uncle,  in  the  parifh  ci  Ottcrton^ 
pcrfon  before     to  learn  the  trade  of  a  miller,  his  uncle  and  he  applied 
tlie  term  of  the  jq  ^\^^  executor  for  his  confent,  who  gave  his  confent 
«pi*iw''*gain$  a  accordingly,  faying  he  would  do  any  thing  for  the  bene- 
fctticmcnt         fit  of   the  pauper;    and   then  the    pauper    made    an 
under  the  ap-    agreement  with  his  uncle  for  is.  6d.  per  week,  and  con- 
prcnticefljip.      tinucd  with  him,  in  the  whole,  two  years  and  an  half; 
s.  c.  Caid.  60.  at  the  end  of  the  firft  four  months  of  which  time  the 
pauper  attained  his  age  of  twenty- four  years. — Lord 
Mansfield.     Though  an  apprentice  is  not  flri£lly  af- 
fignable  nor  tranfmiffible,  yet  if  he  continued  with  the 
confent  of  all  parties  and  his  own,  it  is  a  continuation 
CM  Ante,  page  of   the  apprenticefhip.     I'hc  cafe  oi  Bridge  ford   {b)   ii 
jti,  pi.  510.    much  ilronger  than  this. 

531.  Rc:» 
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531.  Rex-v,  Langhanty  Mich.  Term^  22.  Gto,  3.  CalJ.  1 26.  Thefexpreft 
•—'I  he  pauper,  William  Ellingwortby  was  bound  an  appreii-  *^^5"*i*^fi_A 
tice,  by  indenture  of  the  i8th  of  March  1773,  duly  exe.-^jl^^ 


to  a 


cutod  and  allowed  by  two  juftices,  to  Benjamin  Stimfaa^  fcrvicewitha 
of  Langham^  weaver  and  woolcombcr,  from  the  church-  fecond  mailer, 
wardens  and  overfcers  of  the  poor  of  the  Deunjhold  in  the  »•»  ^^  **^  P"'" 
parifh  of  Oj/y;^7w,  to  fervc  till  the  age  <>f  fwenty-four  P^^^^^^"*,)*^^^^ 
years  ;   under  which  indenture  he  remained  in  fuch  fcr-  ^,li^/if  an 
vice  four  years  and  upwards,  when  the  faid  Stimfon  his  appi«ntice. 
xnaftcr  failed  in  his  circumftances,  and  having  no  longer  An  infant 
employment  for  him,  told  his  faid  apprentice  he  might  P*"^  apprcn- 
go  to  his  father,  John  EUingworth,  at  Oakham.     Upon  v^^thc' 
the  apprentice  coming  home,  his  fother  and  grandfather  iodenturei, 
applied  to  one  William  Beccroft^  of  the  faid  Dean/hold  in 
Oakham^  weaver  and  woolcombcr,  to  take  the  faid  ap- 
prentice for  the  remainder  of  the  term.      The  father  of 
the  apprentice  then  went  to  Stimfon^  who  was  at  home 
and  under  confinement,  and  told  his  wife,  that  he,  the 
father  of  the  apprentice,  had  got  a  new  mailer  for  his 
fon  :  upon  which  Stimfon  s  wife  went  up  to  her  hufband*s 
chamber,  and  informed  him  that  the  father  of  the  ap- 
prentice was  come,  and  faid  to  her  that  he  had  got  a  new 
matter  for  his  fon,  and  defircd  the  indenture  might  be 
given  up :  upon  which  Stimfon  gave  the  indenture  to  his 
wife,  who  delivered  it  up  to  the  apprentice's  father,  tlie 
faid  Stimfon  having  firft  made  crofles  upon  tlie  indenture, 
as  a  token  that  he  had  refigned  up  the  indenture  and  the 
apprentice.     Obferve,  that  at  this  time  the  pauper  was 
under  age  and  is  yet  under  age.     Soon  after,  Beecroft  went 
to  faid  Stimfon  to  afk  him,  whether  he  was  willing  to  rc- 
lign  up  his  apprentice,  and  to  turn  him  over,  as  he  was 
going  to  take  him  apprentice,  if  he  Stimfon  was  willing ; 
and  Beecroft  told  him,  Stimfon^  that  the  apprentice  was 
bare  of  cloaths,  and  if  the  father  would  cloath  him,  he 
would  take  him.  Beecroft  further  faid  to  Stimfon^  **  if  things 
came  about,  he  hoped  he,  Stimfon^  would  never  fetch  him 
again  :"   to  which  Stimfon  replied,  he  never  would ;  and 
Beecroft  then  told  him  there  was  no  occafion  for  a  deal 
of  trouble  in  turning  him  over,  if  he,  Silmfony  would  be 
honcft  :  and  f.pon  this  Stimfon  affured  him  he  never  would 
fetch  his  apprentice  away  ;    and  Beecroft  then  declared, 
that  "  if  we  have  an  agreement  drawn  to  our  fatisfaftion, 
it  will  be  better  than  having  fo  much  trouble  about  it :" 
and  Beecroft  immediately  went  away  fatisfied,  that  he 
might  keep  the  apprentice  as  a  turn-over.     The  appren- 
tice ftaid  with  TviUiam  Beecroft  three  years  and  a  half  by  ** 
virtue  of  the  above  tranfaftion,  and  an  agreement  entered 
into  for  that  purpofe  between  John  EllingiuorthyXhththci 
Vol.  11.  d  q  of 
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Rix  if.  of  the  apprentice,  and  the  new  niaflcr,  Bcccroft ;  which 
Lancham.  agicerrjcnt  was  made  in  the  prefcncc  of  the  apprentice^ 
but  he  was  no  party  to  it :  and  the  parifh-of&cers  of  tiic 
DeiwJhohU  in  Oakham ^  were  perfect  flrangers  to  it.  The 
new  mailer  kept  tlie  agreement  and  tlie  original  inden- 
ture. It  is  admitted  by  both  the  appellants  and  refpcn- 
dents,  that  at  the  time  the  indenture  was  deliveiedupto 
the  pauper's  lather,  Stlmfon^  tlie  firft  mailer,  confidered 
the  pauper  perfeftiy  at  liberty ;  and  that  his  indenture 
was  \o  5*1  vcn  up,  tiiat  he  might  make  any  frcfh  agrtc- 
Hitnr,  and  looked  upon  him  to  be  quite  at  large. — Lord 
M  ANsFiELD.  There  is  no  diificulty  in  this  cafe.  The 
indenture  continues  in  force;  and  the  only  quellion  is, 
Whether  the  fervice  of  the  fecond  was  with  the  confcnt 
of  the  firft  mafter  ?  for  if  lo,  it  is  a  fervice  under  the  in- 
denture. Of  this  there  can  be  no  doubt,  for  he  confents 
exprefslv:  he  cancels  the  indenture,  and  dircfls  it  to  be 
delivered  to  the  father  of  the  infant  apprentice,  who  came 
to  him  for  the  purpofe  of  this  affignment;  and  he  un- 
dertakes to  the  fecond  mafter,  that  he  would  not  reclaim 
him. — AsHHURST,  Jujikc.  This  differs  fxom  the  cafe 
cited  ;  for  there  the  original  mafter  knew  nothing  of  his 
a|>])rcntice,  or  with  whom  he  worked  :  here  is  anexprefs 
confcnt  to  the  particular  fervice. — Buller,  yujiue.  Thi» 
diftindtion,  that  an  exprefs  and  explicit  leave  and  confent 
by  the  mafter  of  an  apf)rentice  to  the  particular  lubfe- 
quent  fervice  is  a  requilite  not  to  be  difpenfcd  wuth,  was 
taken  in  rcxv,  Avjirfy\  and  again  in  a  later  cafe. — 
\V  iLLts,  y/////tv,  concurring,  Rule  abfolutc,  and  both 
orJ^r:  qurilhed. 

.  532*   ^^.v  V.  Brachihichy  Trhuty  Ttrnij  21.  Geo.  3.  I'.DI- 

tlc'iiKnr'  b-Ttr-  7"-'^'^'^  MSS.'—'YhQ  piiUjVwT,  Richard Moggrldgc^  was  born 
vKc;  Nv::!i  ar.o-  i'^  Jh f/dfiivih,  and  bound  apprentice  by  that  parilh  to 
tiKr  perfon,  it  Cbnjiiari  Hiil  uiitil  he  Ihould  attain  the  age  of  tweniy- 
i.  fufiic.cnt  if  {q^y  years.  He  continued  to  live  with  his  mafter  until 
'!"'  ^''"''"^  °[    he  hail  attained  the  at^c  of  twentv-two,  when  the  mafter 

the  nrft   maJler  ,     ,         . ,.  ,  1  i      •        1  •       '  •  .      «  .  • 

appear  ficm  agreed  that  il  he  would  give  him  one  gumea  m  hand,  and 
ci'cuiP.iJnnccs,  two  guiiieas  morc,  being  one  guinea  a-year  during  tl;c 
aitioiigh  .t  be  continuance  of  his  apprenticclhip,  the  paur;r  fhouid  go 
noj  .rxi)rtf5iy  j^,^j  i;.,.^^  ^^hcrc  he  plea  fed.  But  the  mafter  iaid,  he  ihould 
^"'^*  not  deliver  the  indenture,  nor  difcharge  him  from  his 

7vriry,un.h  ih/n''*^"^^^^^^^'P'  ^^^^  hc  confidcrcd  him  as  his  apprentice 
poiUpl  fn«  'ftJi^-  The  pauper  agreed  to  this,  and  paid  his  mailer  a 
i\ \  V.  ^  ^.:.--  guinea  in  hand,  and  went  into  the  parilh  o{Gitt:Jhcr\ and 
fo  d,  |.c;i.  lived  with  his  father,  and  paid  him  fix-pence  a  week  for 
Jux^l'^jj'nd.  his  lodging.  He  hired  himfelf  as  a  labourer  to  Aiifs 
ftonc,  Hilly,    ^a'mthill  by  the  day,  and  continued  to  lodge  with  his 

a/.Ciio.  3.  j>cil.pase  399,  pi.  535. 

father 
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fr.thcr  and  fervc  Mifs  Salnthill  till  the  expiration  of  his      ,I^««  .♦•.  . 
apprcnticeflbip.    At  the  end  of  the  firft  year  of  his  ferving  Sr'aciiiiicx. 
Mifs  Sainthill^  he  went  to  his  naaftdr  /r///,  and  paid  him 
one  guinea  for  that  year,  according  to  the  agreement. 
His  mafter  faid,  **  You  Continue  to  work  for  Mifs  Saint-^ 
*'  hill  ^  I  think  it  a  very  good  place,  and  hope  you  will 
*'  continue  in  it."    At  the  end  of  the  fccond  year,  he 
went  and  paid  his  mafter  the  other  guinea,  when  he  faid, 
"  You  ftill  continue  to  work  with  Mifs  Sainthillf^*     He 
replied,  •*  he  did  -,"  when  his  mailer  faid,  he  would  look 
out  for  the  indenture  and  give  it  him.     The  pauper  did 
not  know  that  there  was  any  converfation  between  tho 
mafter  and  Mifs  Satnthlll  relpefting  the  apjprenticefliip ; 
but  Mifs  Sainthilt  knew  he  was  an  apprentice,  and  bad 
enquired  his  charafter. — The  Sessions  held,  that  the 
pauper  gained  no  fettlement  in  Gittijham^  and  confirmed 
the  order  removing  him  to  Bradninch.  —  Mr.  Clapp 
Ihewcd  caufe.     All  the  cafes  in  which  an  apprentice  has 
been  held  to  gain  a  fettlement  by  ferving  under  the  in- 
denture with  another  perfon,  require  an  exprefs  confent 
by  the  firft  mafter.     A  general  leave  is  not  fuificient.    If 
the  leave  in  this  cafe  has  any  effeft,  it  muft  be  to  difiTolve 
the  apprenticelhip ;    for  the  mafter  could  not  recall  it : 
he  cited  Rex  v.  St.  Mary  Kallendar  in  fFinchefter  {a)y  Rex^^y  /^^k,  pin 
V.  Ati/^rey  zi\d  Rex  v.  St.  Luke^s  (b)^  and  Rex  v.  IdesfordU).  ^%^  pi  2^6. 
—Mr.  Morris,  contra^  faid,  it  was  certainly  true  tnat  ,^\  ^^^^^  .^^ 
the  mafter  muft  have  notice  of  the  fervice  with  anotlier,  ^ge.  pi.  515. 
and  muft  confent  to  it;  but  both  circumftances  appeared    .  ^^^^       ^ 
here,  and  he  relied  on  Rex  v.  Offerton{d)  as  very  much  ^29, pi.  591. 
in  point. — Lord  Mansfield.     There  can  be  no  doubt  /j\  Anr,.  ...*• 

•      It  •         r        ^r^\^  -.  •    1  ^  r  •  •     •      r      ^"^  Ame,pa^ 

111  this  cafe.    The  pauper  was  certainly  noifuijuris^  for  590,  pi.stS. 
he  would  not  have  paid  a  guinea  a-jcar. — Bitller,  7*/" 
tice.     The  diftinftion  was  taken  in  Rex  v.  Offirton^  la 
which  I  was  counfel ;    and  1  remember  a  cafe  of  Rex  v. 
Puckington  (e)  which  was  very  applicable.      In  Rex  v.  ^*'  ^"*®»  ^^ 
Idesford  (f)^  it  was  ftated,  that  the  mafter  did  not  con-^/,^'***  ^°^ 

ftnt.-Order  quaflied.  ^i  ^1"'!'^^ 

»  591.  pi.  519* 

533*  ^^*  V.  St.  Mary  Lambeth^  Trinity  Termy  25.  Geo.  3.Thcccnfcni©f 
Editor's  MSS, — Frances  Giily  othcrwife  Matthews,  wa$**^«  ^^  «»^*« 
removed  from  St.  Mary  Lambeth  to  St.  Saviour's  5''«'*- ftrvi^i^V'ff 
wark.     The  Sessions  guafhed  the  order,  and  ftated, —  cientiyexpreflii 
That  on  the  i6th  of  march  1781,  tlie  pauper  was  bound  by  hit  p^ing 
apprentice  by  indentures  fox  five  years  [a J  to  Jofiph  Coo^/i^e  pauper  a 
of  St.  Botolpij  Londotty  with  whom  flie  continued  a  J^^^^^^l^fT^     j 
and  a  half,  when  having  ftaidout  all  night,  on  her  return,  u'XppreDdccs*** 

Q.q  ^  Cooke pa^t  461.  pL 
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Rex  y.      CMke  and  his  wife  told  her  ihe  was  no  longer  their  ap^ 
St. Mart,    prentice,  and  might  go  and  look  for  anotlier  place,  and 
Lambs tH.    gave  her  money  to  go  to  a  regifter-office  to  look  ifor  a 
place.     After  this  ihe  continued  a  week  with  her  faid 
mafter,  when,  hearing  of  a  place,  (he  agreed  to  hire  her- 
felf  as  a  fervant  to  Mr.  I£arvey  of  the  pariih  of  St.  Saviour^ 
at  forty  (hillings  a-vear.     Mr.  Harvey  came  to  Cooke  aod    | 
inquired  her  charaaer ;  which  turning  out  fatisfaAonr, 
he  hired  her  on  the  above  terms  :  in  tins  fcrvice  Ihc  con- 
tinued to  live  nine  months  in  the  parifh  of  St.  Saviowr, 
The  pauper  at  this  time  was  under  twenty-one  years  of 
age ;  hut  when  flie  left  Mr.  Cooie  the  indentures  were  not 
delivered  up  nor  cancelled ;  but  Mrs.  Coote  told  her  the 
indentures  were  deftroyed.    This  was  not  true  as  to  bodi 
parts,  one  of  them  having  been  read  in  evidence.    The 
pauper  afterwards  went  to  a  friend's  houfe  at  Lamietlk 
where  fhe  lived  on  cliarity,  but  not  as  a  fervant ;    from 
thence  Ihe  hired  hcrfelf  as  a  fervant  to  Mr.  Leaky  of  St. 
Stephen  JValbrook^  London^  at  five  pounds  per  annum^  with- 
out the  knowledge  of  Mr.  Cookcy  where  Ihe  lived  three 
months.    During  tliis  fervice,  fhe  vifited  Mrs.  Cooke  her 
firft  miftrcfs,  and  acquainted  her  where  fhe  was ;  who 
laid  fhe  was  glad  of  it. — Mr.  Bearcroft   and  Ma* 
G.  Bond  (hewed  caufe,  and  contended^  first,  that  do 
fcttlement  was   gained  by  the  fervice  in  St.  Serulowf'i* 
Silcokdlv,  Admitting  there  was  a  fervice  gained  in  St, 
Savi$ur*Sf  that  a  fubfequent  fettlement  was  gained  in  St. 
Stephen  IValbroek.     It  is  true,  that  the  indentures  con- 
tinued to  fubfift  ;  but  it  muft  be  (hewn,  that  the  fervice 
was  performed  under  them  tanquam  apprentices  ;   in  or- 
der to  whicli  it  is  neccflary  to  fhew  an  ailignnient  from 
the  iirfl  mafter,  or  fome  a£l  amounting  to  an  afiignment: 
M^^KtU^Jiidar  "^^^^  knowledge  of  the  maflcr  is  not  fu/Ecient ;  but  there 
anie,^pa5e28-.*  muft  be  a  confcnt  on  his  part  which  implies  that  he  ftill 
pi. 296.  and     confidcrs  liimfelf  as  mailer:  but  in  the  opinion  of  this 
p3se  571.pl.     man,  the  apprenticefliip  was  at  an  end,  fo  that  he  could 
5^^'  not  confent  to  the  continuance  of  fervice  under  it.    It  is 

not  found  that  the  mailer,  when  he  gave  the  charader, 
knew  the  purpofe  of  the  enquiry,  or  that  the  pauper  was 
hired.  There  muil  be  a  content  to  tlie  particular  fervia; 
a  general  confent  to  go  into  the  world,  and  get  a  fervice 
any  where  will  not  do ;  if  it  would,  the  general  confent 
would  go  alfo  to  the  fubfequent  fervice  in  St.  Stephen 
Tf^a/hooi.  The  hiring  indeed  was  without  the  know- 
ledge of  Cooke^  but  fo  was  the  hiring  in  St.  Saviour  s^  aai 
there  is  the  knowledge  of  Mrs.  Cooke  afterwards  and  her 

approbation.     They  cited  and  obfcrved  upon  Rex  v. 

J'- 
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Mhallows{a)y  Rex  v.  St.  Geotre^s  Hanover  Square  (h)^      Rix  v^ 
Rexv.  Fremwgton(c),  Rex  v.  7avifiock  {dj,  Rex  v.Ofer-    St.  Mart,' 
ton  (e).  Rex  v.  Aujirey  [fj.  Rex  v.' St.  Luke's  [g),  and  Rex  .T^^^ 
V.  Notion  (hJ.-^MR.  Ming  AY,  contra^  faid,  'llic  queftioii  .j^^  pi.  518/^ 
was,  Whether  a  man  giving  a  charafter  to  a  fervent  for  ^^y  j. 
the  purpofc  of  her  ferving,  confents  to  that  fcrvicc?  {be  L^,  pi.  09!** 
tuas  popped  by  the  Court). — Lord  Mansfield.    The  /^v  j^^    \^ 
indentures  arc  not  cancelled ;  they  fublift  ;  and  the  power  584.  pL  5*3. 
over  the  fervant  continues :  then  the  queftion  is,  Whe*  .j.  . 
ther  the  matter  coiifented  ?  The  charader  was  as  fervant.  ^gg,  "i^  \l^ 
— BuLLER,  Ju/iice^  mentioned  the  cafe  of  Rex  v.  Ides-  '  «  e 

ford^i)  as  dircftly  in  point.    It  is  abfurd  to  fay  that  the  go2.      * 
enquiry  about  the  pauper's  charafter*  was  merely  from  Ante,  page  590. 
general  curiofity.     It  was  evidently  with  a  view  to  fer-pl.  s*8.  - 
vice;  and  the  giving  the  charaftcr  with  that  view  was /yj  3^^  5^  ^^ 
a  confent. — Order  of  feflions  quafhed.  441,  and  fee 

alfo  ante,  page  585.  pi.  524.  {g)  Burr.  S.  C.  542.  Ante,  page  588,  pi.  525. 
(A)  Burr.  S.  C.  619.  Amc,  page  575.  pi.  515.  and  vol.  i.  page  546.  pL  785.  [i)  Burr. 
5.  C.  8if.  Ante,  page  591.  pi.  ^m).  See  Rex  t/.  Bradninch,  Tr.  24* Geo.  3.  antp^ 
page  5^4.  pi.  532.  and  Rex  v.  SandfurJ,  Tr.  26.  Ceo.  3.  pod.  pi.  534. 

534.   Rex  v.  Sandfordy  Trinity  Term,  20.  Geo.  3.  I.  Term  An  apprentice 

Rep.  281.— The  cafe  ftates,  That  milim  IVebbery  thej*""^^?**'?* 

pauper,  was  legally  fettled  in  the  parifli  of  Bijbopjiawton^^^^ 

by  birth,  and  was  bound  an  apprentice  by  the  officers  of  mailer,  unlefs 

that  parilh,  at  the  age  of  eleven  yeaj-s,  to  ferve  Edmund ^^^rt  he %n  ex* 

Sage  of  that  place  till  twenty-four :  that  he  lived  with ^'''/^ '.•"/**' ®^ 

the  faid  Edmund  Sage  for  five  years,  when  his  matter  gave  Jjjfij"^'"*!. 
-.  i«»i  1  11V'  !•      maitcr  to  tne 

Jiim  up  his  indenture,  and  recoptimended  him  to  hye ^^rtieular fir* 

"ui  th  jyiUUm  Vevnty  of  the  parifti  of  Chlttkhamptony  thatcher,  vi«,  for  a  mtf 
Avith  whom  the  apprentice  made  an  agreement  as  a  fer-;'''«"«»"»<^^'»» 
vant  for  three  years ;  that,  while  he  was  with  Verney,  ^^-^^  **nd°*  h-rdS^^* 
had  a  converfation  with  Verneyy  and  dcfired  him  to  keep  j^^  *^j^/f„j,. 
back  fome  of  the  pauppr's  wages  to  provide  him  with  fifts,  be  cannot 
clothes,  apprehending  that  othcrwife  he  would  come  upon  gaina  fettle- 
him:  that,  aboijt  the  expiration  oftliattime,  he  returned  JP^'"^  ^W 
to  the  parifh  of  Bi/hopftaivton  (where  his  matter  Edmund^"^*^^* 
$agc  then  rcfided)  and  lived  there  with  one  Toyte^,  a  but- 
cher, with  his  matter's  knowledge,  who  frequently  cpn*- 
verfed  with  the  faid  Toytc  while  the  pauper  iived  with 
him,  but  not  upon  the  fubjeft  of  his  ^pprenticefhip : 
tiiat,  after  tlie  pauper  had  lived  with  Toytc  three  n^onths, 
he  came  back  to  Sage\  houfc,  and  lived  with  him  for  ^ 
month,  paying  his  matter  fixpcncep^r  v^cek  for  his  lodg- 
ings.— Lord  Mansfield,  Chief  Juftke.     It  feems  to 
me  clear,  that  the  pauper  could  not  gain  a  fettlement 
^fter  the  firft  five  years,  under  the  indentures  as  an  ap- 
prentice;   becaufe  neither  party  in  fadt  ^oniidcred  ti\p 

Q.^  3  fervicg 
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•Ri;^  f,      fervice  is  fuch:  tbey  confidered  the  indentures  as  given 

$AVBro^p.    up,  and  put  an  end  to  for  ever  ;    fo  that  the  fcrvicc  was 

not,  nor  was  intended  to  be,  in  the  a^)acity  of  an  ap- 

{ prentice :  neither  did  the  pauper  gain  a  Settlement  as  a 
ervant)  becaufc  there  could  not  be  fuch  a  (crvice  in 
point  of  law,  during  the  exiftence  of  the  indentures.   So 
that  though  in  reality  there  was  a  fervice  in  point  of 
fa^,  yet  it  cannot  be  applied  to  the  purpofe  of  gaining  a 
Settlement,  becaufe  in  point  of  law  the  indentures  {Hi! 
fubfifted*  —  WiLLEs,   Jujlict.     The  pauper  could  not 
1^1  n  a  fettlement  \v\  CbitiUhampton^  becaule  the  appren- 
ticefliip  was  not  dilTolved  ;  for  being  a  minor,  he  could 
not  agree  to  the  difcharge  of  the  indentures  without  the 
confent  of  the  pariiQi-omcers.    And  as  to  the  other  point, 
(^)  Antf,  page  it  has  been  determined  in  Rex  v.  Lowefs(q),  and  in  Rex  v. 
477-  p*.4iy«   iyw*/<2w<i(A),thatthelattcr  part  of  the  fervice  may  be  joined 
£A)  Ajite,  page  to  the  formcr. — Ashhurst,  Jufiice.    In  the  cafe  of  Rex 
J|8o.  p)  411.     V,  Fremingion  [  c) ,  the  question  of  alternate  reiidence  was  not 
(«)  Anre,  \*wt  entered  into.     Setting  that  poiiit  therefore  out  of  the 
584,  pi.  523.  qiieftion,  the  fervice  in  this  cafe  wih  tliefecond  mafter  in 
ChittlehamMon  'lannot  give  the  pauper  a  fettlemeat,  be- 
caufe the  indentures  of  apprentice(hip  were  not  diflblved 
in  point  of  law  ;  and  therefore,  though  the  parties  aded 
under  a  miflake  of  the  law,  ^et  as  it  was  not  in  faft  in- 
tended between  them  that  the  pauper  ihould  ferve  under 
the  indentures,  we  cannot  fo  confidcr  it.     And  on  the 
other  band,  he  cannot  be  coniidered  as  ferving  under  a 
hiring,  becaufc  the  indentures  ftiJl  fubfifted  in  point  of 
law. — Puller,  Jujilce.     The  cafe  does  not  come  up  to 
the  faft  wliich  the  counfel  fuppofed ;  for  it  is  manifcft, 
that  when  rhe  indentures  were  given  up  by  the  roaftcrto 
the  apprentice,  ,he  was  left  at  liberty  to  do  whatever  he 
pIcafcJ.     it  is  true  that  ^\^  mdler  recommended  him  to 
anotherperfcn,  but  it  was  a  mere  recommendation,  whi;h 
the  pauper  n^iglit  have  rcjefted  or  not,  as  he  p}eafcd.     He 
might  have  gone  into  the  f? rvjce  of  any  other  mailer. 
His  §rft  mafter  made  no  particular  agreement  with  /V- 
ney.     In  the  fame  maniicr,  the  other  hiring  and  fervice 
was  without  the  conlent  and  concurrence  of  the  original 
mailer:   during  the  whole  period  the  apprentice  was  at 
liberty  to  have  hired  himfeif  to  whom  he  pleafed.      The 
fail  therefore  of  confent  to  any  particular  fervice  by  no 
means  appears.     On  the  other  hand,   the  pauper  being 
under  age,  could  not  confent  to  cancel  the  indenture^ ; 
fo  that  though  there  was  a  fervice  in  faft,  yet,  in  point 
of  law,  no  fettle iricnt  could  be  gained  under  it.      I  alfo 
:igree  with  my  brother  Willes,  that  the  fcttlcmcnt  was 
}n  Bijhopjiaiuton^  uppn  tl>e  fecond  groufid,  that  the  latter 
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part  of  the  fervice  is  to  be  connected  with  the  former.       T^rx  v. 
-—Order  of  felfions  qualhed.     Original  order  affirmed.       Sandford. 


tor's  >i^W.  —  Two  jufticcs  remove   John  DingU  and  |[/^^^;"*]; 
Grace  his  wife  from  Liandulph  in  Cornwall  to  Bradftotu^^fi^'^^Q^^ 


535.   Rex  V,  Brad/loncy   Hilary  Terrrty  27.  Geo,  3.   Edi-  Itisfnfficimt 
■"*^  —  .     ^.  -.  _        _v  if  tilt  conOnt 

-  ^  ™if^er  to  a  fcr* 

in  the  countyof  Z>^r©«.  The  sessions,  on  appeal, con-  vice  with  rf«»- 
firmed  the  order,  and  ftated  the  following  cafe  :-^Upon  tbtrperfia  be 
the  examination  of  the  pauper,  John  Dingle,  it  appeared  f"*^  ^^^^ 
that  he  was  bound  apprentice  by  the  churchwardens  and  *7*^  »>c|«»« 
overfcers  of  the  parifh  of  Petherwyun  in  Cornwall  io 
Mr.  Lawrence  of  Launccfton:  that  Z^ttrrwr^dulyaffigncd 
him  by  indenture  to  fVullam  ff^eeks  of  Bradjione^  with 
whom  he  continued  till  he  was  twenty  years  of  age:  at 
this  period,  IVilliam  Weeks  and  the  pauper  having  fomc 
difpute,  agreed  to  part,  and*  Weeks  gave  the  pauper  a  per- 
miifion  in  writing,  fignifying  that  he  was  at  libertv  and 
had  his  confent  to  ferve  any  other  matter.  The  pauper 
then  left  Weeksy  and  hired  himfelf  to  Robert  Trejfy  of  Beer^ 
f err  Is  in  De^en  for  one  year.  He  ferved  tlie  year,  and 
received  his  wages,  and  then  married  and  went  to  live  in 
Llandulphy  where  he  has  fince  relided.  During  the  time 
that  he  lived  in  Beerferris  with  Robert  TreJJy^  he  frequently 
faw  William  Weeksy  who  knew  that  he  was  in  the  fcrvicd 
of  Trc//y  ;  but  Weeks  had  never  given  any  particular  con- 
fent to  this  fervice  with  Treffy^  or  to  his  fervingany  par- 
ticular perfon ;  but  he  told  him  at  parting,  that  he  would 
think  no  more  of  him.  It  alfo  appeared  on  the  exami- 
nation of  Treffyy  that  the  pauper  had  hired  himfelf  to  him 
for  one  year,  for  fix  pounds  ten  (hillings  a-year,  and  ferved 
out  his  year ;  that  ne  was  then  twenty-one  years  of  age, 
jind  the  time  of  his  apprenticelhip  not  expired  ;  that 
when  the  pauper  had  been  in  his  fervice  eight  months, 
he  Trejfy  met  Weeks  by  accident,  who  faid,  "  1  find  you 
**  have  an  apprentice  of  mine.'*  To  which  Trejf'y  an- 
fwcred,  '*  1  do  nbt  know  I  have.'  And  thzX  Weeks 
then  faid,  **  John  Dingle  is  my  apprentice,  but  you  are 
**  welcome  to  keep  him  as  long  as  you  pleafe,  and  may 
'♦  have  his  indentures  when  you  pleafe ;  for  I  fhall  think 
♦*  no  more  of  him.'*  The  pauper  continued  in  his  fer- 
vice with  Treffy  four  months  after  this  converfation 
paflfed :  and  at  the  expiration  of  his  ^ear,  he  received  the 
full  year's  wages. — The  Court  bcinc  of  opinion  that 
this  converfation  was  a  fufficient  content  on  the  part  of 
Weeks  to  the  fervice  of  his  apprentice  with  Trejjy  under 
the  indentures,  both  the  orders  were  qualhed  without 
•rgument. 

Q  q  4  536-  ^'^ 
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If  an  apprtn-  536.  Rex  v.  the  Holy  Trinity  in  the  MinorieSj  Rafitr  Tnmf 
ticcU  firft  maf.  30,  Geo.  3.  3.  Term  Rep.  605.  —  Jojhus  lybitficld^  the 
ter  give  him  pauper,  by  indenture,  dated  the  24th  oijune  1762,  was 
a^otbCT^maftcr  ^^^^^  apprentice  to  John  Grimes^  of  Towcr-bili^  Lond^n^ 
and  r*fwwwH</ '  taylor  (tneing  a  place  neither  within  the  parifli  of  tlie 
him  CO  mpmrtU  appellants  or  refpondents),  to  ferve  for  feven  years.  .  He 
euiar  ptrfin  in  ferved  his  niaftcr  about  fix  years  of  the  term ;  when  his 
^*/^*^^'' mafter  declined  bufinefs,  and  informed  the  pauper  that 
agrwcnenc  with  ^^^  wiflicd  him  to  get  another  matter  for  his  good.  The 
him  accord-  pauper  then  went  home  to  his  father,  who  lived  in  St. 
ingJy  5  aftrvicc  Qlave  Southwark^  with  whom  he  ftaid  three  or  four  weeks ; 
withfuchfcconu  ^j^j  j£^j^g  pauper  could  have  got  a  fervicc  in  that  time  he 

ssafter  for  two  ui'f  t     ^  ^-  -^l  i. 

months  pre      would  have  taken  it ;  but  not  meeting  with  any,  he  re- 
vioiistothefirfl  turned  to  G rimes j  who  thereupon  told  him  that  he  heard 
roaftei»»d«Uvcr-  Mr.  Edwards  (who  was  alfo  a  taylor,  and  lived  in  Uefy 
ing  up  the  in-    Trinity)  wanted  a  man  ;  and  told  him  to  go  to  Edwards^ 
a  fttSScnl*'"*  ^^^  make  an  agreement  with  him  for  his  (the  pauperis) 
good;  and  that  he  undcrftood  jtV^i/^r^/i  would  take  him 
for  twelve  montlis.     The  pauper  accordingly  went  to 
Edwardsy  and  entered  into  an  agreement  in  writing,  un- 
der feal,  with  him,  covenanting  to  fcrve  him  for  twelve 
calendar  months  from  the  i  ith  oijuly  1768  in  his  buiinefs 
of  a  taylor ;  and  Edwards  thereby  agreed  to  inftruA  him 
inthat  bufinefs,  and  find  him  in  viftuals,  drink,  and  lodg- 
ing, and  at  the  end  of  the  term  to  pay  him  12I.  in  con- 
fideration  of  his  fervice.    The  agreement  was  not  flamped. 
The  pauper  was  nineteen  years  of   age  when  he  leit 
Grimes ;  and  the  indentures  were  not  afligned,  or  can- 
celled :    but  after  the  pauper  had  ferved  Edivards  two 
montlis,  G/*/Wj  gave  him  up  his  indentures ;  and  he  con- 
tinued to  fcrve  and  board  with  Ed^ivurds  to  the  end  of  the 
term  agreed,  and  then  received  his  wages,   and  applied 
them  to  his  own  ufe.    The  qucftion  was,  Whether  he 
gained  a  fettlement  by  his  fervicc  with  Edwards  in  tlie 
Holy  Trin:ty? — LoRD  Kexyon,  Chief  Juftice.     It  is  ex- 
tremely clear,  that  while  the  indentures  oi  apprcnticeihip 
continue  in  force,  the  apprentice  is  not  fui  juris ^  and  can- 
not gain  a  fettlement  as  a  fervant.     But  it  has  been  fet- 
tled as  long  ago  as  the  beginning  of  the  late  reign,  in 
(«)  Ante, page  Rex  v,  St.  George  Hanover  Square  (a)^  that  the  apprentice 
579-  P*-  5»9*     need  not  continue  in  the  adtual  lervice  of  the  firft  maf- 
ter  during  the  whole  term,  but  that  if  he  be  aflign^d  over 
by  thcfirrt  mafter,  or  continue  with  his  privity  and  con- 
fent  in  the  fervice  of  another  perfon,  he  may  gain  a  fet- 
tlement by  fervipg  the  fecond  mafter  forty  day^.     The 
cafes  whith  have  been  decided  upoTl  this  fubjc«5t  have 
been  determined  on  nice  diflinftions:    but  llill  thofc 
diftinftions  ought  to  be  adhered  to,  a$  tlicy  have  fettled 

tl;« 
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the  botindaries  on  this  point.    The  one  is  the  cafe  of      Hex  v. 
Re;e  v.  the  Inhabitants  of  Fremtngton  (a),  where  it  was  held,     '^**''  **°*'''. 
that  the  apprentice  gained  a  fettlement  by  ferving  tlic    ^Hii\lLv»L. 
fccond  mafter  with  the  confent  of  tlie  firft.     The  cafe        nm, 
on  the  other  fide  is  that  of  jR^*  v.  St,  Luke^ i  Middlefex{b)i  .  x  ^^^^ 
where  a  general  hceufe  given  by  the  mafter  to  the  appren-  ^g^,  pi.  -^^^ 
tice  to  ferve  whom  he  would,  without  any  content  to  ... 
ferve  any  perfon  in  particular,  was  held  infufficient  to  ^g^^  ^CWT 
enable  the  apprentice  to  gain  a  fettlement  by  ferving  fuch 
fecond  mafter.    Now  this  cafe  falls  within  the  principle 
of  the  former  of  thofe:    for  the  apprentice  went  not 
only  with  the  confent,  but  with  the  exprefs  recommen- 
dation of  the  firft  mafter  to  ferve  the  fecond,  and  he  went 
there  to  follow  the  fame  trade  which  his  firft  mafter  had 
exercifed.  It  has  been  faid,  that  this  cafe  muft  begpverned 
by  that  of  Rex  v.  Sandford{c)  ;    but  there  is  a  folid  dif-  j^j  Antevpajt^ 
tin<^ion  between  that  cafe  and  the  prefcnt.     For  there  597.  pi.  534. 
the  mafter  gave  up  the  indentures  previous  to  the  pau- 
per's entering  into  the  fecond  fervice:    but  here  the  in- 
dqntvires  were  not  given  up  till  more  than  forty  days  had 
elapfed  after  the  apprentice  had  ferved  tlie  fecond  mafter; 
and  that  is  fufficient  to  give  him  a  fettlement  in   that 
-parifti.     Suppofing  this  queftion  were  to  arifc  in  another 
Ihape,  and  that  the  pauper  were  profecuted  for  exercifing 
his  trade  without  having  ferved  an  appren ticefliip  ac- 
cording to  the  ftatute,  there  is  no  doubt  but  that  the 
fervice  with  the  fecond  mafter  would  be  deemed  a  fervice 
under  the  indentures  previous  to  the  time  of  their  being 
delivered  up. — Ashhurst,  Jujiice^  declared  himfelf  of 
jhe  fame  opinion. — Buller,  jujiice.    The  pauper  could 
gain  no  fettlement  by  living  as  an  hired  fcrvant  with 
Edwards^  becaufe  the  indentures  of  appren  ticelhip  ft  ill 
exifted  ;    and  the  only  queftion  is,  Whether  the  mafter 
did  exprefsly  confent  to  that  fervice  or  not  ?     for  all  the 
cafes  (hew  that  mere  knowledge  is  not  fufficient ;  know- 
ledge does  not  imply  confent.     Now  here  was  an  exprefs 
confent  and  recommendation  of  the  firft  mafter  to  ferve 
the  fecond,  and  then  the  cafe  comes  precifely  within  that 
of  Rex  V,  Fremington{d),   If  indeed  the  apprentice  had  not  /^*  ^„(^^  p^^ 
gone  into  Edwards'^  fervice,  he  would  not  have  gained  a  58^.  pi.  5*23. 
fettlement  by  ferving  any  other  perfon,  becnufc  a  general 
licenfe  to  ferve  whom  the  apprentice  choofes  is  not  fuf- 
ficient.   By  going  into  the  fervice  of  any  other  perfon, 
the  apprentice  would  have  gone  without  the  exprefs  con-^ 
fcnt  of  the  firft  mafter,  and  therefore  might  have  been 
recalled  by  fuch  mafter ;   but  he  could  not  have  been 
recalled  bv  the  firft  mafter  from  the  fervice  of  Edwards ^ 
teciiufe  o|  the  exprefs  conftnt  to  fcryc  Edwards.      This 
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Rrx  ••       is  diftinguifliabic  from  tlic<rafc  oi  The  King  agatnjt  tlteZn^ 
-tMK  HoT.T    habitants  of  Sandford\  for  there  the  mailer  had  given  up 
TBEMijro!!  the  indentures,  and  he  had  no  longer  any  power  over 
»us.        ^^^  {ervant ;  but  here  the  indentures  were  in  force  during 
the  firft  two  months  of  the  pauper's  fervicc  with  Ea- 
wards. — Grose,  JuJIice.    It  is  neceflary  to  adhere  to  the 
adjudged  cafes  y  and  I  think  that  this  cafe  muft  be  go- 
verned by  that  of  Rex  v.  Fremington :  and  that  cafe  alfo 
(hews,  that  the  fervice  with  the  fecond  mailer  need  not 
be  for  the  benefit  of  the  firft.     With  refpeft  to  the  cafe 
of  Rex  V.  Sandford^  the  proper  anfwer  has  been  already 

Sfiven,  and. the  diftinrtion  between  that  cafe  and  the  pre- 
ent  is  fuiTiciently  clear.  In  this  cafe  the  indentures 
were  not  given  up  till  after  forty  days  fervice  with  the 
fecond  mafter,  which  was  fufficient  to  give  the  apprentice 
a  fcttlement  by  ferving  Edwards  with  the  conient  of  the 
firft  matter  ;  and  the  circumftance  of  the  indenmres  not 
being  given  up  till  that  time,  rather  fhcws  that  the  firft 
mafter  intended  that  the  fervice  H^ould  continue  during 
that  tiipe  under  the  indentures. — Both  orders  confirmed. 


VII.  Of  apprenllcejbip$  under  cntijicateu 

An  apprentice  ^^y.  Jvtnghof  V.  Stonebridge^  ATich.  Ternty  6.  Get,  I, 
bound  to  and  MsL^-^Richard  P lower  was  bound  apprentice  to  Jchn 
^^<^i2nx^n\Xo  ^^^^^<^"i  ^'^^^  ^^'^s  legally  fettled  at  Ivingho^,  and  fcrved 
hw  rorciwfwi  ^  great  part  of  his  time  thcie,  and  then  the  mafier  went, 
an  eftaic,  there- with  all  his  family,  as  a  certificate- man  to  Stonebridgty 
b>  gains  a  fet-  whcrc  he  purchaicd  an  cftate  of  6oI.  value  :  and  after 
*^*^*n"  *a"°*'  ^^^^  purchafe  the  apprentice  lived  with  him  fix  months 
th"  cert'^ficafc,  ^^  Stonehr'ul^e^  at  which  time  his  apprenticefhip  expired, 
s. c.  I.  Se»r/  — Per  Cur.  According  to  the  cale  of  BurcUar  v-  Eoft- 
tjf.  143.  c.  33.  a'W^^j,  when  a  certificate-man  makes  a  purchafe,  h^ 
r  c.  1.  Stra.  immediately  ceafes  to  l'^  a  certificate-man,  and  becomes  a 
*'*-'  fettled  inhabitant ;  and  as  tlicre  is  a  fervice  for  fix  months 

(a)E.  5.  Geo.2.  jjg  ^^  apprentice  in  the  parjih  where  the  mafttr  was  fet- 
tled, 'tis  more  than  fuiricicm  10  gain  him  a  fcttlement. 

An  ?pprentlc«  5^8.  Rex  V,  Cli/ihyc^ofiy  Hilary  Terrrij  1 4.  Ges,  2.  Burr. 
gams  a  fettle-  S,  C  i6i. — The  pauper  Richard  Minify  \V7{%  bound  by 
"'^'J^';""'^^^*;^*  indenture,  bearing  date  ift  January  1716,  to  J.  P^efcm^ 
^\tnxul^"  for  feven  year^,  in  Uffculm\  and  lived  there  witli  him 
pcrfon  before  a  about  two  years  :  at  which  time  5^.  IV.  went  into 
fervice  of  forty  Broadhemhury^  and  carried  his  faid  apprentice  with  him  ; 
^'»J'^  where,  he  lived  with  his  faid  mafier  about  two  or  three 

years. 
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years.  Then  his  faid  matter  put  him  to  Jive  with  one  J^«« 
T,  B.  in  Tal/crion  ;  wheie  he  lived  about  three  months  ^^-"th 
r^nd  then  returned  to  his  faid  matter  in  Broadhembkryy 
and  tarried  with  him  about  one  week ;  when  his  matter 
ordered  him  16  go  and  live  with  one  Perrot  in  Broafi^ 
h£mhury\  and  there  he  continued  to  live  about  the  fpace 
of  three  months  ;  at  which  time  ^I/tof/  died :  but  the 
term  was  not  then  expired.  The  faid  Mintfy  never  lived 
with  any  perfon,  after  the  death  of  his  faid  matter,  under 
Ithe  faid  indenture. — rThe  objeftion  was,  That  the  matter 
was  not  a  certificate-man  during  any  time  of  the  ap- 
prenticefhip  ;  and  his  being  fo  afterwards  was  immaterial* 
—The  fule  w^  now  made  abfolute,  witliout  defence. 


539.  Rex  V,  B'ljbopjide^  Trinhy  Term^  28.  Geo,  2.  Burr,  An  appramlOT 
iS.  C.  381. — The  fpecial  cafe  ftated.  That  Jonathan  Joy^  bound  to  ncrtw 
a  taylor,  being  an  inhabitant  legally  fettled  in  Minwith  ^^^^"'^^^ 
cum  Darky ^  went  from  thence,  by  a  certificate,  to  Rtade^  herbal  purcta- 
in  the  townfhip  of  High  and  Lwu  Bijhapjide  \   where  he  udoKt/latt  ia 
rcfided  for  fome  years:    that  afterwards,  about  eighteen  another, gatut a 
years  ago,  he  the  faid  Jonatham  Joy  purchafcd  a  freehold  ^*"^f"**"*^^ 
houfe,  for  the  fum  of  lol.  in  the  townfhip  of  Dacre  cum  ^a^fTn^^fuSi^ 
Bueriey;    after  which  he  left  B'ljhopfide^  and  went  to  in-  o'hcrpirifli, 
habit  in  Dacre  cum  Buerley\    to  which  place  he  carried 
his  faid  certificate,  and  delivered  it  to  the  proper  officer?:^'  ^^^^ 
there:  that  upon  his  going  to  jD^rrf  a/w  Buerley^  he  in-    *^*  ^** 
habited,  and  ttill  doth  inhabit  in  his  faid  houfe  fo  pur- 
chafed  by  him  as  aforefaid;    and  ii>  Fcbruny  1744,  John 
Thackrey  the  pauper  was  bound  to  him  as  an  apprentice 
by  indenture,  for  th^  term  of  feven  years :    that  the  faid 
Thackrey  performed  his  fervice  under  the  faid  indenture 
with  his  faid  matter ;  who,  all  the  time,  inhabited  in  his 
faid  houfe  in  the  faid  townfhip  of  Dacre  cum  Buerley.-^ 
Ryder,  Chief  Jujlice,     This  cafe  depends  upon  a  very 
general  queftion,  v'%.    Whether  an  apprenticefhip  to  a 
certificate- man  in  a  third  parifh,  to  whi  h  the  matter'^ 
certificate  was  not  direfted,  will  gain  a  fettlemcnt  to  the 
apprentice  in  fuch  third  parifl)  \     Now  the  apprentice 
certainly  did  gain  a  fettlement  by  being  bound  an  appren- 
tice, an^  inhabiting  as  fuch,  by  the  3.  &  4.  IVill  ^  Afary^ 
p.  II.  f.  8.    ^nlefs  either  the   aft  of  9.  &  10.  Pf^ill.  3. 
C.  II.  or  that  of  12.  y^nn.  flat.  i.  c.  18.  prevents  it.     BuJ 
neither  of  tlicfe  afts  extend  to  this  cafe  (which  he  (hew- 
ed by  reciting  themj.     See  9.  &  10.  /^r//.  3.  c.  ii.  and 
12.  ^n.  ttat.  I.  c.  18.  f.  2.     It  is  faid,  that  the  certificate 
binds  the  parifh  giving  it,  againtt  all  the  world.     But  by 
^t  H  9*  ^'/'  3*  c.  30.  f.  I.  the  certificate  is  to  bind  the 

parifl^ 
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Rix  V-      parifh  giving  it,    "  when,  and  not  before    the  pcrfon 
BuHoysiPB.  •*  mentioned  in  the  certificate  Ihall  happen  to  oecome 
"  chargeable  to  the  parifh  to  which  fucli  certificate  was 
*'  given  :"     and  then,  and  not  before,  it  fhall  be  lawful 
for  the  ccrtificatcd-pcrfon  (if  he  has  not  otherwife  ac- 
quired a  legal  fettlemeht  there)    to  be  removed  back. 
But  this  aft  of  8.  &  9.  PV/IL  3.  c.  ^o.  does  not  give  this 
right  of  removal  to  any  third  panlh :    it  relates  only  to 
the  parilh,  townfhip,  or  place  to  which  the  certificate  was 
givci).     Therefore  no  third  parifh  has  a  right  to  claim 
that  benefit  from  the  provifions  of  it,  which  was  only 
intended  to*  extend  to  that  fingle  parifh  to  which  tlie 
paupers  o^me  certificated,  from  tliat  wherein  tliey  were 
fettled.     Bur  it  is  faid,  tliat  this  certificate  was  delivered 
by  Joy  the  mailer  to  the  officers  of  the  parifh  of  Dacre 
fum  BfterUy^  at  the  time  when  he  came  to  inhabit  tliere : 
and  it  is  exprefsly  flated,  that  he  carried  it,   and  deli- 
vered it  to  the  proper  officer  there.     But  that  was  net" 
ther  necefTary  nor  proper ;    and  indeed  it  ought  to  have 
l>ccn  left  with  tlie  officers  of  the  parifh  oi  BiJhopfiJc.    It 
is  not  direfted  to  the  officers  of  Dacre  cum  Buerley ;  nor 
fcnt  to  tliem  by  thofe  of  Mcnwith  cum  Darley.    Befides, 
the  man  mentioned  in  the  certificate  had  a  right'tocome 
to  the  parifh  oi  Dacre  cum  Buerley  without  a  certificate  ; 
for  he  had  purchafed  a  freehold  houfe  tliere:  and  he  had 
a   right  to  come  and  live  in  it.      The  cafes  cited  by 
Mr.  Norton  are  not  applicable  to  the  prefent  cafe.     As 
to    that  of   St,   Nitbc/js   in    Harivkh  and    fVoolverftonc^ 
{»)  Stranjce,      in    the    Utc  Afii/icr   of  {he  Roils  JicpqrtSy   (^),     it    was 
1.63.  and  re-     tlicve  aircricd  as  a  faft,  and  exprefsly  owr«ed  and  ac- 
pwieci  inoie      knowlcdgcd   in   the  certificate,    that   tjie  paupers  were 
s!c.  i"i'!       inhabitants  legally  fettled  at  JVoohcrftouc  ;   and  the  pau- 
arH  f*-"«  port,     per  came  with  the  certificate  froin  IVoolverftonc  to  IJar- 
fiile •*  Ccriifi.  w'ich  :    whereas  here,   neither  9.  &c    10.  Jvill,  ^,  c.   11, 
•*caic/»  j^^^j.  ^2,  Jnii.  Hat.  I.  c.  18.  affcft  the  cafe  of  the  fettle- 

inent  now  in  qucllion  ;    nor  did  the  mailer  come  into 
the  parifh  of  Docrc  cum   But} ley  under  the  certificate. 
And  as  to  the  tliicclioji  of  the  certificatc-^-it  is  not  di-r 
rc<^ted  to  the  parilh  o\  Dacre  mmBunlty  :  and  Mr.  Nor- 
n dn's  rule  will   not  hold  fo  generally  as  he  has  laid  it 
clown,  '*  ir.at  ever\  }>arilh  is  bounJ  to  receive  a  pauper 
*'  who  cojiKs  witli  a  certificate  which  is  not  directed  to 
^'  tl'iCin."     As  to  the  cafe  of  Rex  v,  hihihliahti  of  Pe- 
(h)  j.Stra,       i/u:v!(!;)y  it  is  aliiK  ll  in  point  to  ti^e  prefent  cafe.     And 
tJ^^\  p    ,     the  realon  there  <';iven  is,  that  the  a^  of  12.  ^lui.   never 
cA^p-iec  1-1^    iiUended  to  medcile  with  the  Cafe  of  a  legal  parifi)ioncr's 
aiuiicc  p..u.      ;'.r;)renlict.     And  it  goes  on.  The  true  conflruftion  of 
title  »•  L'crun-    iiu-  ilatuLe  is,  that  in  relncv^  to  tjic  ccilific^ttd  paiilli^ 
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f\ich  binding  and  inhabitation  (hall  give  no  fettlemcnt :   .    Ritv. 
but  another  parilh  is   not  within  the  grievance.      So  Bx»kohii)e. 
tliat  the  words  of  12.  Ann,  are  confined  to  that  fingle 
parilh  to  which  the  certificate  is  given  ;    and  do  not  ex- 
tend to  any  third  parifh.     The  cfale  of  Hcnitou  v»  Su 
Mary  Axe  (a)  goes  no  further  than  that  of  Harwich  (^m)  yiX^.  ^» 
does,  vi%,    that  the  certificate   is  an  acknowledgment  Ann.  2,  Saflc. 
owning  the  pauper  to  be  Ugally  fettled  in  the  parifh  that  535'       . 
gives   it;    and  that  the  parilh  certifying  js  co»^cl^ded  f.^^J^J^^ 
againft  all  other  parilhes  (b).     So  that  it  will  receive  the 
fame  anfwer  as  has  been  given  to  that  cafe  of  Harwich. 
And  the  aft  of  8.  &  9.  /f/7/.  3.  c.  30.  f.  i.  very  plainly 
fliews,  that  only  the  two  parifties  are  concerned,  znz, 
thofc  from  which  and  to  which  the  certificate  is  given. 
There  was  another  cafe  of  The  Inhabitants  of  Silt  on  v. 
JFincanton(c)^  which  is  in  point  to  the  prefent  cafe.     It  (O^*'"'*^*^* 
is  fo  clear  upon  the  penning  of  the  afts  of  parliament,  ^*^       *wuf 
that  we  (hould  have  had  little  difficulty  about  it,  though  ,g^'.  andfjc' 
there  had  been  no  cafes  already  determined  :    much  lefs  poitdile*«Cer. 
difficulty  have  we  upon  the  penning  of  the  afts,  and  the.**  tificaw.** 
cafes  alio.     Our  opinion  is,  therefore,  that  the  parifh  of 
Dacre  cum  Buerlcy  is  the  parilh  wherein  this  John  Tkack- 
r£y  was  fettled,  by  his  fervice  there  under  the  indenture 
of  apprenticefhip:    and  therefore  that  the  fcffions  have 
done  wrong  in  quaftiing  the  original  order  made  for  the 
removal  of  th«fe  paupers  from  Bifhotjide  to  Dane  cum 
Buerley.     Confequently  the  order  ot  ieffions  mull   be 
quaflied. — Mr.  Justice  Fostek  repeated,  that  in  this 
cafe  the  mafter  did  not  go  into  the  parilh  of  Dacre  cum 
Buerley  under  the  certificate,    but    as   the  owner  of  a 
freehold  there,  which  he  had  a  right  to  go  and  inhabit 
in. — Per  Cur.     Order  of,  feffions  qualhed,   and  the 
original  order  confirmed. 

Vide  Bum  S.  C.  Vo.  12$.  Rex  v.  Inhabitants  of  St.  Peter's  In  Notting- 
ham ;  and  No.  129.  Rex  v.  Inhabitants  of  Taunton  St.  Mary  MjigdaJco. 
See  alfo  pod.  Rex  v«  inhabitants  of  SpotUnd,  page  607.  pi.  541. 

540.   St.  Cuthhcrt*s  V,  JVeftburv,  Hilary  Term^  32.  Gee,  2.  ^^ *"  «pp<-cnt»c« 
Burr,  S,  C.  470.— The  pauper  (niiiam  Sheers,  being  fet-  %^^f^^^ 
tied  in  St.  Cuthbcrt's  in  ff^ells,  was  boimd  an  apprentice {)^rcTfcr*vic«  of 
on  the  4th  oi  December  1753,  ^Y  indenture  of  that  Azl^^j^rty  dayt  \% 
to  John  Colliery  who  then  and  for  feveral  years  before  re-  performed,  tht 
fided  in   Weftbury^  but  whofe  legal   fettlcment  was  at  »na'*«^^<»*«» 
Harptrce,  a  neighbouring  parilh :    and  accordingly,  the  ^(m^^'}^ 

vice  undtr  the  indentures  will  not  ^lin  a  fettlemenc. 

(^)Stca.  Salk.  530.  Trin.  2.  Ann.  cafe  of  Honlton  «.  St.  Marj-  Axf, 
All  Saints  and  St.  Giles's  in  Nor*  and  Agreeable  to  the  prcfem  dctet'* 
cbampt«n,  diretlly  contraiy  to  that     fninaiioo. 

iaid 
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tT.Ctt-if-    ftid  JV,lliam  Sheers  entered  into  the  fcrvice  of  the  {z\i 
..*T>t».     j^^^^  ^y/;^^  ^j^  ^h^    f^^j     ^^  Qf  December.      Tht   faid 

JcbnCoUier  having  been  fome  years  before  applied  to  by 
the  parilb-officers  of  Wcjthury  to  obtaiti  a  certificate 
from  Harptree  (which  he  then  proraifcd  to  do),  did  af- 
terwards, on  the  26th  day  of  the  fantc  month  of  Decern^ 
heTy  obtain  a  certificate  frora  Harptree^  ackno^Vledging 
him  to  be  their  inhabitant  legally  lettled  :  which  certi- 
ficate was,  the  fame  day,  delivered  to  the  overfeers  of 
Wejtbury,  William  Sheos  the  pauper  continued  with 
and  ferved  the  faid  John  Collier j  under  the  faid  indenture 
of  apprcnticefhip,  from  the  faid  4th  day  of  December^  for 
and  during  the  fpace  of  three  years;  and  rcfidcd  all  that 
time  with  his  faid  mailer  John  Collier  in  the  faid  parifh 
of  IVeJtbury ;  and  then  married  the  faid  &arah  his  wife. 
The  queftion  was,  Whether  the  pauper  Ihould  be  defeat- 
ed of  his  fettlemcnt  by  a  fubfequent  aft  of  the  mafter 
(an  ex  poft  faeio  aft)  without  the  apprentice's  confent; 
after  the  apprcniice  had  not  only  begun  his  fervice,  but 
even  aftually  ferved  twenty-two  days  of  it  ?  —  The 
Court  confidered  this  a  new  queftion,  upon  which  there 
was  no  cafe  in  point ;  and  tliercforc,  after  it  had  been 
argued  at  the  bar,  took  time  to  confider  it. — Lord 
Mansfield  now  delivered  the  opinion  of  the  Court; 
which  he  faid  was  agreeable  to  their  fentiments  inii- 
mated  upon  the  argument ;  for  their  opinion,  he  faid, 
upon  this  binding,  fo  circumftanccd  as  is  ftated,  and  a 
fervice  of  only  twenty- two  days  under  it,  by  the  appren- 
tice in  Weftbury^  was,  "  That  he  has  gained  no  fettle- 
nient  there."  For  it  is  in  the  nature  of  a  condition 
precedent  to  the  gaining  any  fettlement  at  all,  **  That 
*'  tlie  apprentice  muft  have  been  bound  to,  and  ferved 
for  forty  days,  a  pcrfon  who  did  not  come  into,  or 
rcl'idc  in  the  parifh  by  means  or  licence  of  a  certificate  :'* 
and  as  in  the  prcfent  cafe,  this  precedent  condition  has 
never  been  performed,  he  cannot  have  gained  a.  fettle- 
ment. And  it  is  diftingnilliable  from  the  cafe  to  which 
it  has  been  compared,  of  a  fervant  hired  when  unmarried, 
and  marrvins;  before  his  year  is  cxnircd  ^which  has  beta 
holdcn  not  to  prevent  his  fettlement) ;  becaufe  there  the 
event  was  fubfequent  to  the  contraft,  which  was  com- 
plete and  ilriftlv  regular  when  entered  into,  and  required 
no  precedent  condition  of  that  kind;  it  being  only  nc- 
cefiary  to  be  unmarried  when  hired  ;  fo  that  in  that 
cafe,  it  is  in  tlie  nature  of  a  condition  fubfequent.  Hut 
this  is  a  condition  precedent ;  and  the  apprentice  is 
under  an  ahfolute  difability  of  gaining  a  fettlement,  un- 
kfs  he  is  bound,  and  fcrvcs  forty  days  to  a  man  who  did 

not 
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not  come  into  or  refide  in  the  parifh>  by  means  or  H-  St.  Cct*- 

ceace  of  a  ccrtiiicate  ;  which  this  pauper  has  not  done:  *'*'*''•*■ 

and  confcquently,  he  has  gained  no  fettletnent  by  this  ««TBWAr« 
Ibrvicc.— -Both  orders  qualhed. 

541.  Rex  V*  Spotlandy  Hilary  Terntj  5.  Geo.  3.   Burr.  Anappr«nciot 
S.  6\  527.— The  pauper,  John  Hamer^  when  a  boy  of  **^  « ctrt'ficate- 
about  fo'jrtciiv.  years  of  aee,  was  Iceallv  bound  an  ap- '"'*"*" -^*  "^^ 
prentjcc  i>y  his  father  to  one  Oldham^  of  CajUeton^  a  cer    j^^jj^  ^.^^^  ^^ 
tificatcJ-perfon  from  Middleton  to  Cajilcton  ;    and  ferved  ny^icno  JS. 
his  mafter  in  Caftleton  for  fome  years:  then  the  apprcn-  where  he  ccn. 
tice  removed  with  his  mafter  into  Spotlandy    where  he  '|""^^  ^^"^J 
ferved  him  forty  davs  and  upwards;  and  then  was  married  JJ*  *   ^^^^^' 

^        '      y     r    ^  i.j.^^,  J  wards  married 

to  a  young  woman  whofe  parents  hved  m  Cdftleton:  and  aworoanjivmg 
till  the  expiration  of  the  apprenticefhip,  which  was  up-  inC.  j  butco»- 
wards  of  half  a  year,  the  apprentice,  as  fuch,  daily  worked  ^'""«^  «o  iervc 
with  his  mafter  in  Slotiand;  but  went  and  lodged  with  |j^*  7*'^"^j 
hh  wife,  at  her  parent's  houfeat  CaftUton. — Lord  Mans-  t©  bXc  uka  ' 
F  lELD.  It  is  admitted,  that  the  apprentice  gained  a  fettle-  hi»  wife  i»  c, 
nient  in  Spot  land.     My  prefent  thoughts  upoii  this  cafe  untiJtiicap- 
are  thefe.     The  mafter,  the  certiticate-man  from  Middle-  P'«"f'««»i^  cx- 
ton  to  Caftleton^  gained   no  new  fettlemcnt  in  Spot  land :  prc^nt-g  ^^'*  *^" 
and  the  pauper  ftill  remained  an  apprentice  to  this  ctr-  rcukmentty 
ti  fie  ate- man.      I  be  mafter  may  ft  ill  go  back  to  CafiUton^  this  removal 
the  parifh  to  which  he  was  certificated.     Therefore  I  a*'**  rtfid«iK»  « 
think,   at  prefent,  that  the  apprentice  could  not  gain  a  ^'  j"*'^*^" 
fettlement  in  Caftleton.  — M^,  Justice  Wilmot.     ^^ ctni^^ic,^ 
would  have  been  incumbent  on  the  townftiip  of  Caftleton 
to  (hew,  if  it  had  been  difputed,  that  the  pauperis  icttie-  ^***''9*- 
ment  is  in  Scotland ;   which  might  have  had  fome  ditii- 
culty  in  it :    but  it  is  admitted,  that  he  did  gain  a  fettle- 
ment in  Spotlami  by  ferving  and  refiding  forty  days  there. 
The  only  rcmaiairi;5qucllion  then  is,  W' hether  he  gained 
a  fettlement  in  CafriercK  by  lying  there  above  forty  nights, 
though  he  worked  with  hss  mafter  in  Spot  land  in  the 
day-time  ?    But  it  is  now  fet'tlcd  (1  am  fpeaking  indepen- 
dently of  the  certificate),  that  wherever  the  ifervant  or 
apprentice  lies,  he  is  there  iettled.     As  to  certificated- 
perfons,  it  has  been  indeed  determined,  that  if  a  certifi- 
catc-perfon  goes  to  another  parifli,  and  becomes  charge-  . 
able  to  it,  and  is  by  an  order  of  juftices  removed  from 
thence  to  the  parifh  which  gave  the  certificate,  then  the 
certificate  is  at  an  end ;  it  is  fatisfied  ;    it  is  fundus  officio  v . 
and  it  can  have  its  efFe£t  but  once:  Rex  v.  Inhabitants  of 
Sudbury.     But  here,    the  removal   is    voluntary;     not 
by  force  :  the  certificate  fubfifts  ;  and  the  apprentice  re-  Hil.  28.  o.  2. 
mains  part  of  his  raafter's  family.     He  was  fo  at  Spot^  Vide  Burr.  s.Cj, 
landj  and  all  along. continued  to  be  fo.     The  words  and  ^^'  i'?*  P- 

mcaning  J7l? 
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J^«5f  ^'  meaning  of  the  aft  feem  to  be,  that  the  apprentice  of  t 
Spot  LAND,  certificated-perfon  fhould  not  gain  a  fettlemcnt  wlierc 
the  mafter  himfelf  could  gain  none. — Lor»  M  aksfi£li>. 
I  have  been  looking  over  the  certificate-afls  c  and  1  fee, 
they  relate  to  the  particular  parifhes  to  which  the  certi- 
ficates arc  given. — Mr.  Dunning.  If  the  gaining  a 
fettlemcnt  in  Spatiandi  by  fcrvingand  refiding  there  forty 
days,  had  not  been  admitted  ;  yet  it  would  have  been 
true,  that  he  did  gain  one  there :  and  fo  it  was  determined 
in   the  cafe  between  the  Inhabitants  of  Dlmchurcb  mni 

M  Tiurr.S.C,  ^^^^^^^  i^)' — M^*   ATTORNEY  GENERAL,    COMtrgt.      If 

No.  54.  p.  X 54.  that  ihould  be  admitted,  yet  the  juftices  ought  not  to 
have  lent  him  to  Spotlaiidy  but  to  fuch  place  iivhere  he  was 
fettled  before  his  apprenticcfliip,  by  12.  Jlnn.  c.  i8.  f.  2* 
which  fays,  '*  that  he  fhall  have  his  fettlement  in  fuch 
**  place  as  if  he  had  not  been  bound  apprentice.**  For 
the  fettlemcnt  in  Spotland  is  gained  under  the  binding; 
and  tlierefore  could  not  be  the  fettlement  which  he  had 
before  the  binding. — Lord  Mansfield.  The  aft  fays, 
**  That  the  apprentice  (hall  not  gain  any  fettlement  in 
**  fuch  parifh  (the  parifh  to  which  his  mafter  came  by 
V  certificate),  by  reafon  of  fuch  apprenticefhip  or  bind- 
••  ing  ;  but  Ihall  have  his  fettlement  in  fuch  parifh  as  if 
*'  he  had  not  been  bound  apprentice  to  fuch  certificate- 
"  perfon,"  The  former  cxpreffion  is  meant  to  confine 
it  to  the  parifh  where  the  certificate-man  refided  under 
the  certificate.  1  think  that  as  this  apprentice  liad  got 
an  intermediate  fettlement,  he  ouglit  to  be  fent*to  that 
fettlement  which  he  had  intermediately  gained. — Mr. 
jcsTicE  WiLMOT  agreed  to  this.  For  if  he  was  to  be 
lent  to  his  former  fettlement,  which  he  had  prior  to  the 
binding,  tlicy  would  lend  him  to  Spotland^  as  his  laft  place 
of  legal  fettlement.— Per  Cur.  unanimoudyy  Rule  dif* 
charged,  and  both  orders  affirmed. 

An  appresrice  542.  Rcmfcy  V,  St.  MichaePs^  Eafter  Term^  9.  Geo,  3. 
who  has  ferved  Bun\  S,  C,  b/^o.-^Saul  Bijhop  was,  about  nine  years  ago, 
ihr-^e  -ears  out  fcound  apprentice  by  indenture,  for  four  years,  to  fflilium 
t e^mln^Q^nnox,  ^^^'^(vot  the  parifh  of  .^//  Saints  in  the  town  of  Souibamp- 
gainafctcicmtnt '^«;  witli  whom  he  there  ferved  and  refided  for  tlirce 
by  feivingthe  years  ;  and  then  it  was  agreed  between  the  faid  If^ildam 
remainder  of  Kcarh,  Saul  Bijhcp,  and  one  Samuel  DagncU^  that  the 
his  rime  to  a      ^^^^  (^^^^^  ^^^^^^^  ^^^^^  ^^,jj,^  ^j^^  ^-^jj  Darnell  the  remain- 

although  in  a  tfer-part  ot  the  apprcntjcclhip  ;  tor  which  Kearh  was  to 
iiifTcrfntpar.rh,  rcceivc  two  {hillings  per  week.  He  fcrfed  and  refided 
an.l  with  his  with  him  accordingly  in  the  parifh  of  Romfe^  infrm.  The 
onijinai^maf,  f^:^^  Samufl  Dagncll  during  the  whole  time  refided  within 
tijc  jariih  of  Romfcy  hifra^  under  a  Certificate  from  the 

pariih 
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p^rjfli  of   5/.  Giles's  in  Reading.      The  queftion  was^KoMsiY  «.St. 
Whether  the  refidcnce  in  Romfey  was  under  tlie  ccrtifi-   Michaiu's. 
cate? — Lord  Mansfield..   This  queftion  is  plainer 
than  any  argument  can  make  it     The  end  and  intention 
of  this  aft  of  parliament  was  to  prevent  certificate-per- 
ibns  from  bringing  a  charge  upon  the  parifhes  into  which 
they  came  by  certificate.     How  can  it  be  imagined,  theni 
that  another  man's  apprentice  Ihould  gain  a  fettlcment 
by  fervipg  him  in  that  pariih>  when  his  own  apprentice 
is  made  incapable  of  doing  fo? — Mr.  Justice  Yates. 
The  intention  of  this  aft  of  parliament  is,  that  a  certifi- 
cate-man Ihall  not  be  the  inurument  of  the  apprentice's 
gaining  a  fettlement  in  the  parifli  to  which  he  himfelf 
came  by  certificate  ;  though  he  may  indeed  be  an  inftru- 
mcnt  of  his  gaining  one  in  a  third  parifli  :  as  in  the 
cafe  of  Rex  v.  Petham  {a).     So,  in  the  cafe  of  Rex  v.  fa)  Sccthlt 
Eaft-Bridgeford  {b),  Eaft  Bridgeford  \i2S.  a  third  parifli,  J;"^;^?^^;^^!!!* 
and  nottiic  parifh  to  which  Edward  George-^  the  affignor  «  cat«,"'" 
of  the  apprentice  to  Baggaley^  was  certificated.     'I  nerc  ... 
is  nothing  in  that  cafe  of  Eafi-Bridgeford  which  con-  «,  8,,"^,maJ 
tradifts  the  pofitiqn,  that  no  certificate-man  fliall  be  the   *^   ' 
initrument  of  an  apprentice's  gaining  a  fettlement  in 
the  fame  parifh  into  which  he  himfelf  came  under  certi* 
Acate. — Mr.  Justice  Aston  fpoke  to  the  fame  effeft. 
The  principle  is,  that  the  certificate -man  (hall  not  be 
an  inftrumeiit  of  burthening  the  fame  parifh  with  the 
apprentice :  but  tliere  is^  no  eftoppel  or  conclufion  be- 
tween the  parifh  that  gave  the  certificate  and  a  third 
parifh. — Mu.  Justice  Willes  concurred  in  the  fame 
opinion. — The  Court  were  therefore  unanimous,  that 
both  orders. ought  to.  be  quafhed. 
*  « 

* 

543.  Rex  V.  Weddington^  Rafter  Tirm^  14.  Geo.  3.  Burr*  The  Ton  of  t 
5.  C  766. — The  pauper,  Thomas  Lawrence^  was  born  in  cc^^'ficaied- 
die  parilh  of  Chihers  Coton,  where  his  father  then  refided  ^ound  appre^l 
•under  a  legal  certifkate  from  the  faid  parifh  oilVedding-  tic«in  the  wr' 
ton'i  and  where  he  (the  father)  ftill  refides  under  the  faiii^  tificace  pari/h, 
certificate.    In  June  1748,  the  pauper  (being  then  of  the  "^-^y*  o"  ^"^^  »"- 
age  x)f  eight  years  and  an  half)  bound  himfelf.apprcnticc^*^"'"';'^l*f;"f 

i**    •      I  ^      •  I    !_•    A-    I       /  r     ^  /     1  c«nc.. Ked, bind 

by  indenture,  with  his  rather  s  conlent  (who  was  a  party  hirnHf  apprtn- 
to  the  indenture),  to  If^illiam  Meigh  of  the  faid  parifn  of  ciceina  diffc- 
Chilvers  Coton^  for  feven  years  ;    and  ferved  him  in  the  fc<»t  parifh,  and 
^aid  parifh  of  Chilvers  Cotoriy  under  the  faid  indenture, one  jf  *^*  s***"*  * 
year  and  an  half:    and  then  the  faid  indenture  was  de-  deriSfccond 
llroycd,  by  confent  of  the  mailer,  the  father,  and  the  ap-  indentures,  he 
prentice.     The  pauper,  within  half  a  year  afterwards,  "wyafterw^rdf 

gainafettlemerl 
by  hiriq;  and  favice  in  the  pail(b  to  which  his  father  was  certificated* 

Vol.  U.  R  r      ,  bound 


of  the  faid  two  yean.     The  pauper,  in  ab 

next  after  tlie  expiration  of  his  laid  apprei 

faid  Shaw,  hired  himfelf  for  a  year  to  Lm 

the  faid  parifh  of  Chihtrs  Colon ;  and  duly 

the  fame  parifh,  for  a  year,  under  tlic  faid  1: 

Mansfibld.     The  finglc  qucftion  is,  W 

denture  of  apprenticefhip  in  Bulkingtmt  wa 

there  having  been  a  fonner  indenture;  bi 

indenture  halving  been  cancelled,  by  agree 

the  maftcr,  The  fatlicr,  and  the  apprentice. 

(■1  Ante,  yit!iAuftrey  {a),  though  very  correftly  (I  bcli' 

5r1.pl.  jii.     might  probably  miflead  the  juftices;  bythei: 

■nd  i»w  jSj.    ({J  ti,g  circumftances  of  the  particular  cafe; 

*"*'  general  words  there  made  ufe  of  were  to  be 

fecm  to  have  underflood  them  in  their  abfo 

ralfciit'e,  without  coiifidering  their  p'tticul 

to  the  cafe  tlieii  under  conlideration  ;  whic 

of  a  parifh-apprentice,  where  the  parifh  a 

arc  interelled.     The  child  was  legally  bou 

parilh-officers  till  he  Ihould  be  twenty-f 

indenture  w.-is  duly  approved  by  two  jufticc 

ter,  in  consideration  ttr  forty  fhillingi  paid 

apprentice,  agreed  to  difchargchim;  andde 

indenture  to  the  apprentice.     I'he  queftio 

thcrthe  parifli-ofhcers,  who  bound  himou 

ctal  authority,  ought  not  to  have  been  cc 

difchai^ti'g  him,  and  to  have  given  their 

Vi*4j.  Eiii.  I'he  whole  policy  of  the  43d  of  El'mahth 

f^  *•''&•        fcated.  if  the  mafter  and  parifh-infant  aou 
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make  his  condition  better ;  though  he  cannot  make  it      ittx  «• 
worfe.     The  reafon  why  an  infant  may  bind  himfelf  ap-  W»»dihot©» 
prentice  is,  becanfe  it  is  for  his  benent.    If  he  was  dif- 
charged  of  the  former  indenture,  he  was  at  liberty  to  exe- 
cute another.    The  cafe  of  St.  Mary  KalUndar^s  [a)  is  in  («)  Ante^  pagi 
point:  I  fee  no  diftinflion  that  can  be  made  between  it  S7««  P*-  5*^« 
and  the  prcfent  cafe.     The  indentures  were  exchanged 
between  the  father  and  the  mafter,  by  confent  of  the 
apprentice,  who  was  clearly  then  under  age*    And  Lord 
Chief  Justice  Lee  fays,  **  The  indentures  did -not 
'^  fubfift  ;    becaufe  the  exchange  of    the    indentures 
^  amounted  to  a  cancelling  of  them,  and  st  determina- 
**  .tion  of  the  apprenticefliip  under  them."  —  Mr.  Jus- 
.     TICK  Aston  was  abfent*  —  Mr.   Justice  Willejt 
and   Mr*.  Justice  ^AsHHURtr  concurred  with  Lori> 
Mansfield. 
'• 

r         544.  Rex  V.  St.  Peter's  In  Derby ^  Eafler  Tenn^  26.  Geo.  3.  '^  ««  ipprcntTc© 
\    1.  Term  Rep.  218.— The  pauper,  Benjamin  Pratt,  on  the  ^^""**  ^  * 
;:    Jiih  of  November  1751,  was  bound  apprentice  for  fcven  i^  ^.  a* J'j^** 
i?   jears  to  Jofeph  Pinn  in  the  parifh  of  jiii  Saints  in  Derby^  certifying pariA 
"p  to  i¥hich  place  Pinn  had  a  certificate  from  the  parifh  of  8»v«thcmafter 
t  Smalley.    The  pauper  fcrved  his  mailer  in  M  Saints  about  'J*^ cmificat* 
^  five  vears  and  an  half.     And  the  raafter  with  his  family,  prentiw^raSi « 
^  at   Ladj'day  1757,    removed  to  Chaddefden,  where  he  fettlement  by 
^  fefided  till  the  14th   of  January    1758,    when    Sw^/Aryfcnringhismaf- 
if  granted   Pinn  a  certificate.       Between  Lady -day   ly^y  lerthelaft 
»'  and  the   14th  of  January  1758,  the  pauper  fcrved  his  ^\i^\^l^y^ 
3  xnafter  upwards  of  forty  days  in  Chaddefden.     Pinn,  tliep^rj^jof*^^ 
-   mailer,  never  returned  to  All  Saints,   but  continued  at 
•  Chaddefden  under  the  certificate.     The  pauper  returned 
to  jdll  Saints  in  the  fummcr  of  1758,  and  ferved  his 
,  jnafter  there  upwards  of  forty  days  after  Smalley  had 
ipanted    the   certificate  to    Chaddefden.     ,The  feflions 
"were  of  opinion,  that  the  pauper  gained  a  fettlement 
Irjr  fuch  laft  fervice  in  Jll-oaints.     The  only  queftion 
iras,   Whether  the  fccond  certificate  to  the  pari(h  of 
Gfaddefden  difchkrged   the   former    one  to   the    ptrifli 
of   Jfll-Saintsj    they  having   both  been   given   by/  the 

£riih  of  Smalley  f  —  The  Court,   being  of  opinion  C-t)  Hilary 
at  this  queftion  was  determined  by  the  cafe  of  Rex  '^^^  *5- 
V.    the  Inhabitants  rf  Birdham{a)y  difchai^ed  the  ^K^^^'^^^^ 
without  hearing  any  argument  —  Order  of  feflions  af-  of  thUc^^ 
firmed*  port,  title 
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c.  30,  and  that  "  many  pcrfons  obtaining  and  bringing      R"x  *. 

*'  luch  certificates  do  frequently  take  apprentices  bound  Hinckley. 
by  indenture,  and  hire  and  keep  fervants  by  the  year, 
who  by  reafon  of  fuch  apprentices  and  fervices  do 

*'  gain  fettlements  in,  and  become  a  great  burthen  to, 
fuch  parifhes,  &c.  though  fuch  mailers  coming  with 
fuch  certificates  have  by  virtue  thereof  no  fettlements  . 
in  fuch  parilhes,"  &c.  for  remedy  it  ena£ls,  ^'  that  if 
any  perfon  whatfoever,  who  fhall  be  an  apprentice 
bound  by  indenture  to,  or  (hall  be  a  hired  fervant  to, 
or  with,  any  perfon  whatfoever,  who  did  come  into 
or  fhall  refide  m  any  parifh,  &c.  by  means  or  licenfe 

'*  of  fuch  certificate,  and  not  afterwards  having  gained  a 
legal  fettlement  in  fuch  parifli,  &c.  fuch  apprentice 


<< 
(C 


it 


Ify  virtue  of  fuch  apprent'icejh'ipy  indenture^  9r  bindings 
ferv; 


*'  and  fuch  fervant  by  being  hired  by,  or  ferving  as  a 
fervant  as  aforcfaid  to,  fuch  perfon,  fliajl  not  gain  or 
be  adjudged  to  have  any  fettlement  in  fuch  parilh,  &c. 
by  reafon  of  fuch  apprentice/hip  or  bhtdin^j  or  by  reafon 
of  fuch  hiring  or  ferving  therein  ;  but  every  fuch  ap- 
**  prentice  and  fervant  fhall  have  his  and  their  fettlc- 
**  mcnts  in  fuch  parifli,  &c.  as  if  he  or  they  had  not  been 
**  hound  apprentice  or  apprentices^  or  had  not  been  an  hired 
•*  fervant  or    fervants  to   fuch   perfon  as    aforefaid.'* 
There  has  never  been  any  prccife  determination  on  this 
point ;   and  therefore  we  think  it  better  to  abide  by  the 
words  of  the  aft,  from  whence  the  intention  of  the  Le- 
giflature  can  beft  be  collefted.     And  the  aft  having  ex- 
prefsly  provided,  that  perfons  bound  apprentices  to  cer- 
tificated-men fhall  not  by  virtue  of  fuch  apprentice/hip^  in- 
denture^  or  bindingy  gain  a  fettlement  in  fuch  parijhy  it  is 
neceflary  that  the  binding  fhould  be  fuch  as  would  be  ca-     • 
pable  of  conferring  a  fettlement  by  fervice  under  the  ori- 
ginal matter  in  that  place,  otherwife  no  fettlement  can 
be  gained  there  by  virtue  thereof*     For  the  Lcgiflaturc 
intended,  that  no  aft  whatever  of  this  fort  done  by  a 
certificated-man  fliould  help  tb  bind  the  parilh.     As  to 
the  cafe  of  Rex  v>  Pciham  (a),  where  it  was  held,  that  the  /^j  ^^  s^m, 
apprentice  of  a  mailer  certificated  to  Tenterdcn  might  gain  1147, 
a  fettlement  under  an  ^fllgnment  to  a  fecond  mailer  re-  See  aifo  poft. 
liding  at  Liddy  which  was  a  third  parifh  ;    that  does  not  "^'**  *'C«»ti. 
govern  the  prefent;   becaufe  it  docs  not  interfere  with     ''^^ 
the  policy  of  the  ilatute  of  Jnnc\  for  the  parilh  of  Lidd 
had  not  received  the  original  maflcr  by  force  of  the  cer- 
tificate, and  therefore  had  no  right  to  avail  themfelves  of 
the  provifions  of  that  ilatute,  which  was  intonJcd  for 
the  proteftion  of  the  certificated  parifh.     But  here  tlie 
\vords  of  the  Ilatute  cover  Hinckley  in  tlie  broadcft  nunncr^ 
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Riz  tr.  to  prevent  any  burthen  coining  on  that  parifh  on  tc* 
HiKCKLET*  count  of  their  obligation  to  receive  the  certificated  per* 
fon.  The  other  cafe  principally  relied  on,  of  Rmfj 
parifh  (<z),  has  no  application  to  the  prefcnt  qoeftion; 
for  though  it  was  contended  generally  at  the  bar,  that  the 
ftatute  of  jinne  was  confined  to  apprentices  bound  bf 
indentures  to  certificated  mailers,  and  claiming  fettk- 
ments  by  ferving  under  fuch  original  mailers,  yet  the 
Court  by  no  means  adopted  that  argument,  but  decided 
rather  on  the  ground,  that  nofettlement  could  be  gained 
ity  the  apprentice  through  the  medium  of  a  certificated- 
pcrfon  in  that  parifh.  Therefore  as  there  has  been  here- 
tofore no  determination  on  this  point,  as  the  ftatuce  of 
Jme  was  palTed  for  the  exprefs  proteftion  of  the  certifi- 
cated  parilh,  and  as  the  words  of  the  aft  are  very  parti- 
cular and  pofitive  in  favour  of  that  pariih,  we  fee  no 
rcafon  to  reflrain  tlie  meaning  of  them  to  a  fervicewidi 
the  original  mafter. — Both  orders  quafhed. 


VIII.  Evidence  of  afprifdiccjh'ipn, 

The  fefiionf  546.  Rex  V.  Eaft  Kmyk^  Trinliy  Ternij  13.  {rf  14.  Ge$^  2. 

n.ay  receive  pa.  5^,.^,  iS.  C.  1 5 1.  — The  feflions-ordcr  thus  ftated  the 
roi  evidence  of   ^^^^, — And  it  appears  to  this  court  upon  the  evidence 

an  apprentice-  i_''i/-'i<v  r>f*i_  j 

(hip,  inordtrio  ^low  givcn,  that  the  laid  James  Bowles  was  bound  an  ap- 
dnw  ihcir  cor- prentice  by  indentures  to  one  JVtliiam  Tf^ilkins  of  thi 
ciuiionofihc  parifh  of  Eaft  Knoyle  aforefaid,  cordwainer  (which  is 
bindi!'^'w«  b  ^'^^^'^  5^  mxics  from  Londcti)  ;  and  that  he  ferved  three 
inJemufe,  vcars  at  Eaft  Knoyle  aforefaid  under  the  faid  apprenlicc- 
ihip  ;  at  which  time  the  faid  IViUiam  H^llkins  the  mailer 
died  ;  and  that  the  fum  of  5I.  (beingthe  full  confideration- 
money)  was  paid  bv  his  father  with  the  faid  apprentice 
for  fuch  his  binding:  but  the  indentures  of  apprentice- 
Ihip  were  not  produced ;  neither  did  it  appear  to  this 
court,  whether  the  duty  of  fix-pence  in  the  pound  di- 
reftcd  to  be  paid  by  the  ftatute  made  in  the  8th  year  of 
the  leign  of  the  late  Queen  y/;wf,  c.  o.  was  paid,  or 
whether  the  faid  indentures  were  ftampecl,  as  the  faid  a& 
re<]uires. — Opj  fction.  It  appears  that  the juftices  have 
admitted  and  gone  upon  evidence  which  was  not  legal* 
Tlicy  have  admitted  parol  evidence  of  an  indenture; 
which  thty  ftate  not  to  have  been  produced,  and  have 
not  given  any  reafon  why  it  was  not  produced  ;  nor  did 
it  appear  to  them  that  the  duty  was  paid,  or  whether  the 
indentures  were  ftamped  according  to  8.  Ann,  c.  o. — B^ 
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Mr.  J.  Page  and  Mr.  J.  Chapple  (the  only  two  jlmxv. 
Judges  in  court)  over-ruled  thcobjeftion  andrcfufed  toEAtriCNOTLB. 
make  a  rule  to  (hew  caufe.  For  it  is  dated,  that  it  ap- 
peared to  them  that  he  was  bound  an  apprentice,  &c. 
and  it  is  not  neceifary  that  this  evidence  Ihould  appear  to 
us.  Perhaps  the  indenture  was  left :  and  in  that  cafe, 
could  tlie  juftices  receive  no  other  evidence  of  the  bind- 
ing? And  as  to  the  duty  and  the  (lamp — they  do  not 
fay  the  duty  was  not  paid ;  or  that  thp  indenture  w^as 
not  ftanipea. 

547.  Rex  V.  Holbcck  in  Leedi^  Mich,  Term^  16.  Geo,  2.  Theblndingof 
Burr.  S.  C.   198.— The  order  of  fcffions  ftatcd,  That  ^^^PP;""*^' 
Peter  Orange  the  pauper  was  born  in  Gildcrfony  then  the  ^oved  by*Tht 
place  of  his  father's  fettlement.     At  the  age  of  nine,  he  indenture. 
was  put  apprentice  by  the  churchwardens  and  overfccrs 

of  the  poor  of  Gilder fon  to  S,  G.  of  the  fame  place,  by 
indenture,  to  fcrve  till  he  attained  the  full  age  of  twen- 
ty-four years :  but  the  faid  indenture  being  produced) 
the  fame  appears  not  to  be  upon  ftamped  paper. — Lee, 
Chicfjuftice,  I  think  the  indenture  caiinot  be  available 
in  evidence  in  any  court,  by  the  exprcfs  words  of  the  ack 
cf  5.  n^ill.  (^  Mary  J  c.  21. 1.  1 1.  which  ftands  unrepealed 
by  any  of  the  fubl'equcnt  afts.    And  yet  this  indenture  •* 

was  neceflary  evidence  to  make  out  the  proof  of  a  bind- 
ing by  indenture :  for  that  binding  could  be  no  other- 
wife  proved  than  by  the  indenture.  But  this  indenture 
being  unftamped,  was  not  admifllble  as  a  proof  of  the  , 
thing :  it  could  not  be  given  in  evidence,  or  admitted  to 
be  available.  And  yet  it  muft  be  taken,. upon  the  ftate 
of  this  cafe,  that  the  indenture,  though  unftamped,  was 
received  in  evidence  by  the  court  of  feffions.  There- 
fore the  order  of  the  two  juftices  made  for  removing 
tlic  paupers  to  Gildtrjon,  Peter^s  original  fettlement,  ought 
to  he  affirmed,  and  the  order  of  fcffions  quaflifd. — The 
THREE  OTHER  JuDGEs  Concurred. 

548.  Sl  Helenas  V,  St,  Saviour* s^  Trinity  Term^  22.  £sf  Parol  rridencv 
23.  Geo.  2,  Burr,  S,  C.  735.^-The  order  of   feliions  cannot  be  re- 
among  other  fads  ftated,  That  Joan  Hud/on^  the  mother  c«^«*  ©f »"  »"- 
of  Jojipb  Hutt,  gnxc  in  evidence,  that  the  faid  7^/"^*  ^'j^^^^^*^' 
Huit  her  fon,  in  1733,  was  bound  apprentice  to  his  ^"^  ^     ^* 
grandfather,  by  indenture,  for  fcven  years  ;  and  that  the 

laid  indenture  was  delivered  into  the  cuftody  of  the  faid 
Jf^ii/iam  the  grandfather,  as  (he  had  been  mformed  by 
tlic  faid  Jc/ifb  Hutt  himfelf ;  but  that  fhe  never  faw  the 
indenture  ot  apprcntlcefhtp  herlelf ;  and  knew  nothing 
of  it,  but  from  tlie  information  of  the  faid  Jofeph  her 
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nor  was  any  other  fcttlcment  proved  to  be  gained  by  the  ^r.  H«tiif*t 
faid  Jofeph  Mutt  the  father,  than  as  aforefaid.     One  of         ••       ^ 
the  objeftions  to  this  order  was,  that  there  is  only  parol  ^'  ^^'^''**' 
tvdence  ol an  indenture^  which  ought  itfelf  to  have  been 
produced. — Per  Curiam.    Clearly,  there  is  not  enough 
llated  to  fhew  that  there  is  a  binding  within  the  a£t. 

549.  Rex  V.  St.  Maurice  in  Wlnchefier^    Mich.  Term^  Parol  evlHenct 
24.  Geo.  2.  Burr.  S.  C.  296.— The  feflions  ftate  a  fpecial  ""^y  ^^  ^;!^« 
cafe,  viz.  ThTit  Richard  Stephens,   the  father  of  Richard""^  •catiictw. 
Stephens  the  pauper,  went  into  St.  Maurlce\  by  a  proper 
certificate  from  St.  Mary  Kailcndar's,    The  fon  was  born 
in  St.  Maurice*^  under  the  certificate,  and  lived  there 
with  his  father  till  he  was  bound  apprentice  to  Steward 
Mitchell  in  Kingfivorthy^  where  he  ferved  feven  years. 
But  on  the  part  of  St.  Maurice's  parilh  parol  evidence 
was  given  by  the  matter  Stewart  Mitchell^  **  that  he  him- 
**  felf  came  into  King/worthy  with  a  certificate  acknow- 
**  ledging  him  to  be  a  parilhioner  of  Micheldever,  and 
**  refided   there  as  a  certificate-man  from  Micbcldever 
*'  during  the  whole  time  of  the  apprenticefliip  ;  which 
*'  certificate  from  Micbcldever   he  delivered  to  one  Hide, 
*'  an  officer  of, the  parilh  of  Klngfworthy.''     But  there 
was  alfo  parol  evidence  given  by  one  Earl^  the  prefent 
overfeer  oi  King  [worthy  (who  was  ferved  with  tl  Jubpcs^a 
duces  tecum  J  J  *'  that  there  was  now  no  fuch  certificate  to 
**  be  found  in  that  parifh,  and  that  he  had  never  feen  or 
*'  knew  ofany  fuch,  and  thatifthere  had  been  any(^z)  fuch  («)  J^-B.  "^Wt 
**  it  was  miflaid."     The  feffions  adjudge,  that  the  fettle-  ccrt»<>«««.  ^^ 
ment  wasnot  in5/.  Af^rvAra//^W^r*s,becaufeno  certificate  ^^jj^**^^ 
in  writing  was  produced.     The  words  are,  *'  Therefore  above  twenty. 
*'  this  court  is  of  opinion,  that  as  no  certificate  in  writing  one  year*  ago* 
**  was  produced, 'the  place  of  the  lafl  legal  fcttlcment  of 
*'  the  faid  Richard  Stephens  the  pauper,  Martha  his  wife, 
**  and  their  four  children,  is  not  (b)  in  the  parifh  of  St* 
**  M'iry  Kallendar.^^ — On  Saturday  November  3,  1750,   a 
motion  was  made  by  Mr.  Ford  to  quafh  this  order  of 
feifions.     The  only  objcftion  he  made  to  it  was,  "  that 
*'  parol  evidence   of  Stewart  Mitchell's  certificate  from 
**  Micheldcver  to  King/worthy  was  fufficient  evidence,  and 
**  that  it  was  not  neceflary  to  produce  the  certificate."— 
Lee,  Chief  Jujlice.  The  feflions  have  admitted  and  have 
dated  the  evidence  on  both  fides,  and  conclude,  that  as 
po  certificate  has  been  produced,  "  the  place  of  lafl  legal 

(b^  But  they  do  not  declare  and     two  juAiccson  the  firii  part  of  this 
adjudge  where  the  fettlement  is.—    crdcr. 
jy.  B^  Tlicy  difcliargc  the  ord;:r  of 

**  fettlement 
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cenlfkiee  2a,  fo  &i  to  biod  tsca  hi  ocLer 
tfa&t  parr^Ur  »rpGie  for  v2uca  it 
tLe  ^:.:*k^^i  a.t  kffioss  are  lb  or  ircia 
^*^  itstt  ptrnl  tridayce  ocgbt  not  tD  be  acL 
fhev  luTc  iCtcallT  rectiTSiii  aL  that  vas  ofii 
fort  I  (te  no  rcafbn  to  qoaih  the  orccr  oc  fie 
THi.LE  OTHESt  JcftTiCEs  concorred  in 


ttmHtm^fhtt  JliiSi.-— Two  jnfiiccs  rnndrcd  Mary  Jmjiar  aad  her 
M«(  a  M^^,  f^nt  c:.ild  from  the  pariih  of  i/.  Pjiri  ia  B^df^d  ts>  5jl 
JJ^^^^j^,^  Aitchatl  in  &i;*.  The  feiEons  confirmed  the  croer,  and 
^Af  to  iu»0'  *^^^  ^^  following  cafe:  That  it  appears  br  the  oath  ce 
ffoy  sO,  he  tfe«  it/orrjr  Tajlcf^  one  of  the  paupers,  that  ihe  was  marrkd 
pMf  iIhii  U  about  four  years  a^o  at  Bedftrd  to  one  Ricimrd  Tnsr^ 
hsd  pmt  »P'  j^j^y^  ^  corporal  of  foot :  that  he  ftaid  there  with  her  osliT 
MiTn^d^tfh  ^^^^  *^^^-  quarters  of  a  year,  and  then  left  her :  tb^ 
Km  five  reari.  f^t  has  heard  her  hulband  declare,  that  he  was  bom  about 
H»  wVe  dc-  t'A cnty-fix  years  ago  at  Charlton^  near  Ald'mjhhry  in  // Ir: : 
^M6htU*rt%u  x\^2i  v/hcn  hc  was  fourteen  y«ars  of  age  he  icrred  an 
?2*]J!!^'!'^|'^'^*2i^^  to   one  Mcrky^  whole   chrifiian  naoie 

rpe>k  to  the      ^**  Thomai^  as  fhc  believed,  who  lived  in  ^/.  AUchaert 
(2meparpn(e,    pariih  ill  the  city  of  Batbj  and   ferved  the  (aid  Tbc'Kas 
TU'ti  depofi'in  MorUy  about  four  years:  that  he  tlien  ran  away  andiiitcd 
^  '^  *^  •**•  for  a  folclicr  ;  went  to  Ireland ;  came  from  thence  to  Btd- 
wifc^wcnheld  7^^^*^  **"^  married  her  in  S/.  PauFs  church  at  Bedfcrd: 
to  i>c  fi»fn  ;itni  that  fhc  docs  not  know  what  is  become  of  her  faid  huf- 
evidence  lo       bar)d,  iiaving  never  fccn  nor  heard  of  him  (ince :  that  it 
prove  an ap.     appcnrcd,  tliat  the  examination  of  faid  R'ukaid  Tuylzr 
picitiiafliip.      ^gjj  taken  in  writing  fliortly  after  his  faid  marriage,  be- 
fore two  jufticcs  of  BedfordyZgrccBbly  to  the  mutiny  aft; 
which  writing  was  produced,  and  is  in  thefe  wortis: 
♦*  Town  of  Bedford,  to  wit.  The  examination  ofRicbatd 
"  Taylor  on  this  aft  faith,  That  hc  was  born  in  the  pariih 
"  of  Charlton  in  the  county  of  IVilts ;  there  he  refided  about 
^*  fix  years  ;  from  tlicnce  went  to  fchool  to  Malmjhury  in 

(4)  HW.  Term,  \r^%.  12.  Geo.  1.  Rex  v«  |ababitar4ts  of  St,  OUve>| 

8out!.y^«rk|  «Dte,  p.  579,  pL  ^18, 
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•*  faid  county  above  four  years ;  from  thence  returned  hdme      R«x  ^* 

*  *  to  his  mother  until  about  the  age  of  fourteen  years ;  from  ST.MicBAit^ 

*  *  whence  he  went  apprentice  to  James  Morlej  as  a  plafterer     "^^"^ 
*•  at  St.  MlchaeV^  in  Bathy  with  whom  he  hved  five  years 

^'  and  a  half,  after  which  he  enlifled  into  the  63d  regiment, 
**  where  he  now  remains.  Taken  before  us  the  12th  O^ober 
•*  1768." — It  farther  appeared  by  the  evidence  of  Robert 
MorUyy  that  there  is  not  atprefent  a  perfon  of  the  name  of 
yames  Morley  a  plafterer  in  St.  Michaei\  Bath ;  but  that       * 
one  James  Morley  a  plafterer  in  St,  MichajiVsy  Bath^  died 
there  about  eight ^years  ago:  that  faid  Robert  worked 
with  faid  James  as  a  journeyman  until  his  death,  but 
fometimes  was  abfent  three  quarters  of  a  year  together : 
that  he  was  perfeftly  acquainted  with  faid  James  Morley^ 
and  has  often  heard  him  {z,y  that  he  never  would  take  aa 
appientice,  for  he  was  a  iingle  man,  and  only  a  lodger 
himfelf :  and  faid  Robert  fays,  to  the  beft  of  his  know- 
ledge, that  faid  James  Morley  never  had  an  apprentice  in 
his  life :  that  John  Morley^  brother  of  faid  James^  who 
is  a  plafterer,  never  had  an  apprentice,  to  the  beft  of  his 
knowledge,  and  has  divers  times  given,  in  the  hearing  of 
faid  Roberty  for  reafon,  that  being  all  his  life  a  lingle  man 
and  a  lodger,  he  never  would  take  an  apprentice :  that 
there  appeared  no  evidence  that  the  faid  Richard  Taylor 
had  been  bound  an  apprentice,  other  than  is  contained  in 
his  aforefaid  examination  and  declaration  given  in  evi- 
dence by  his  wife  ;  neither  did  it  appear,  that  faid  Richard 
Taylor  had  gained  any  fettlement  in  faid  parifli  of  St. 
AlichaePs  other  than  as  aforefaid. — Lord  Mansfield. 
Here  the  party  for  quaftiing  the  feffions  order  appJy  to  do  fo 
becaufe  the  juftices  have  drawn  a  wrong  concluuon  from 
the  evidence.     I  do  not  think  they  have  drawn  a  wrong 
conclufion.  The  prefumption  from  a  man's  ferving  four 
years  as  an  apprentice  is,  that.hc  was  bound. — Aston, 
Jujlice.     In  the  cafe   of  St.  Helenas  it  was   found  that  - 
there  was  no  indenture,    and   it  did  not  appear  that 
any  inquiry  was  made  after  an  indenture,  therefore  the 
Court  had  no  ground  to  prcfume  a  binding.     Here  the 
man  is  run  away,  and  he  fwore  that  he  was  an  apprentice  \ 
the  queftion  is,  Whether  the  Court  will  imply  that  there 
was  an  indenture  ?    There  is  a  very  reafonable  prefump- 
tion of  a  binding,  and  every  thing  is  to  be  prefumed  in 
favour  of  a  fettlement. — Mr.  Justice  Willes.  We  are 
pot  to  prefume  that  theapprenticefhip  was  by  parol ;  the 
prefumption  is  the  contrary  way.  In  the  King  and  Mew-- 
landy  whioh  was  alluded  to,  it  was  ftated  to  be  an  appren-* 
ticefhip  by  parol,  for  quafhing  the  order. — Mr.  Justici^ 
A^HHuasT  gf  the  fame  opii>ioi^.-^Rule  difcharged. 
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A  deed  coming  ^^1.  Rgx  v.  Middkzoy^  Trinity  Term^  27.  Geo.  3. 
^*^***'>'g^2.  T^rm  Ri^.  41.— The  paupers,  H.  Mufgrave^  S.  his 
party aftOTno-  wjfc,  and  C  their  child,  were  removed  by  an  order  of 
ticeto  produce  two  jufticcs  from  the  pari/h  of  Afidd/ezoy^  Somali,  to  die 
Ic,  mvfi  prima  parilh  of  Sydbury^  Devon.  On  appeal  to  the  fdfions  that 
/•^i»^Nkeii  Qj-j^f  yf2L^  quafhcd,  fubjcft  to  the  opinion  of  this  Court 
Sttd,.ndr«ft  ^^}^^^  following  cafe  :  The  appellants  having  proved  a 
be  received  in  ninne  and  fervicc  or  tlie  pauper  for  a  year  in  the  panfh 
evidence  with-  of  Auddlezoy,  the  rcfpondents  propofed  to  (hew  that  a  fet- 
out  proof  ef  tlement  could  not  be  gained  thereby,  by  reafon  of  fub- 
The*c*^rt°will  ^^^"S  indentures  of  the  pauper's  apprcnticefhip  to  one 
not  fend  a  cafe  ^^^omas  IParrcfi  of  Sydbury  at  the  time  of  fuch  hiring  and 
down  to  the  fervicc.  Tlicy  had  given  a  notice  to  the  appellants  of  the 
leflfmis  10  be  fubftance  and  to  the  cfFcft  following,  viz.  to  produce,  at 
re-ilated,  on  a  ^j^^  ^j^j^j  ^f  ^^^^  appeal,  a  certain  indenture  of  apprentice- 

oMeAiorTtf      ^^^P'  ^^^ing  dn^f*  on  or  about  tl>e  tenth  day  of  yamtary 
enoosh  appears  1784,  whereby  Henry  Afufgrave  (the  pauper)  was  put  and 
Co  enable  them  placed  apprentice  to  Thomas  Warren  \  and  an  indenture 
CO  decide  ac-     jq  ^^^t  purport  was  accordingly  produced  in  court  by  the 
^^'to^ibe     *PP^lI*'^ts,  with  proper  feals  ana  fignatures,  but  no  fub- 
fcribing  witnefs  thereto ;  and  no  evidence  was  adduced 
"by  the  jcfpondents  to  prove  the   fealing  and  delivery 
thereof:  whereupon  it  was  contended,  on  the  part  of  the 
appellants,  that  the  fame  could  not  be  given  in  evidence 
without  proving  the  execution  thereof:  to  which  it  was 
anfwcrcJ,  that,  cominir  from  the  bancs  of  the  appellants, 
it  ought  to  be  received  i:i  evidence  againft  the  party  pro- 
ducing it,  without  proof  of  the  execution.     'I'he  Court, 
being  of  opinion  that  proof  ought  to  be  given  of  the  due 
execution  of  tlie  faid  indenture,  rcfufed  to  admit  the  fame 
in  cviJicnrc  without  fuch  proof.     The  rcfpondents  then 
prcduGid  the  counterpart  of  the  faid  fuppofcd  indenture, 
which  they  proved  to  he  duly  executed,  and  tendered  the 
liimc  in  evidence:  hut  the  Court  alfo  rcfufed  to  admit 
the  faid  counterpart,    'i'he  pauper  forvcd  the  faid  Tbomai 
jyanfjiy  in  the  parilh  of  Sydhury^  for  more  than  two  years 
fahfc<}ucnt  to  the  date  of  the  faid  fuppofed  indentures  of 
apprenticcHrvp  ;  and  afierwarJs,  before  the  t«rm  thcicof 
expired,  without  anyconfent  of  the  faid  Thomas  HarycKy 
fcrvcd  lor  a  vear  as  aforcfaid,  in  the  parilh  of  A/iddIt'zy,\ 
under  a  hirin;;  to  one  Samuel  fFilcox. — Ashhurst,  ^Juf- 
ti(rc.    'Vhc  f^^liions  have  done  wrong  in  refufing  to  admit 
this  evidence,  becaule  as  the  indentnros  of  apprcnticefhip 
came  out  of  the  IihikIn  of  the  apptiianis,  they  v»'crc  con- 
cluded fioru  f^vlncr  ;licy  were   not  properly  executed: 
thcreiV.ic  il.c  in..\r.riii'::;  ought  to  have  been  received,  and 
confc.juer.*;v  :l:c   o-;'cr  of  fcjT:ons  muft  he  qualJieJ.— 
Ei'M-r..-;,  /''■.'■-•      i  "-  only  rjucflion,  a.^  a  genci.ii  o;:c^ 
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in  this  cafe  is.  Whether  the  indentures  of  apprenticefhip  ^^x  v.  j 
Ihould  have  been  received  in  evidence  ?  I  do  not  go  the  M"»*'*»or. 
\«rholc  length  of  faying,  that  the  produftion  of  them  by 
the  appellants  was  concluiive  againft  them,  but  undoubt- 
edly they  ought  to  have  been  received.  In  civil  actions, 
where  a  plaintiff  wifhes  to  give  in  evidence  a  deed  in  the 
defendant's  cuftody,'  he  gives  the  defendant  notice  to  piro- 
duceit;  and  the  deed,  when  produced,  mxiiX  prima  facie 
be  taken  to  be  duly  executed,  becaufe  the  plaintiff,  not 
knowing  who  are  tlie  fubfcribing  witnefles,  cannot  come 
prepared  at  the  trial  to  prove  the  execution  of  the  deed. 
Therefore  an  inftrumcnt  coming  out  of  the  liands  of  the, 
oppoiite  party,  muft  be  taken  to  he  proved.  If  indeed 
there  be  any  fraud  in  the  cafe,  the  other  p:irty  will  not 
be  precluded  from  impeaching  it.  But  in  this  particular 
cafe  it  appears,  that  if  the  appellants  had  not  produced  , 

the  indentures  at  all,  the  counterpart  mufl  have  been  ad- 
mitted in  evidence,  which  would  have  been  fufBcient. 
The  next  queftion  is.  Whether  this  cafe  fhould  be  fent 
down  to  the  feflions  to  be  re-ftated  ?     Now,  ftriftly 
fpeaking,  the  juftices  at  the  fefTions  ought  to  find  fafts, 
and  not  the  evidence  of  thofe  fads.     But  we  all  know, 
that  of  late  years  this  Court  has  not  been  very  aftute  in 
finding  out  trivial  objeftions  in  the  manner  of  flating 
leflions  cafes,  where  enough  appears  to  warrant  the  Court 
to  decide  according  to  the  jufticc  of  the  cafe.    Now  here 
there  cannot  be  any  doubt  what  the  merits  of  this  cafe 
are,  and  what  would  have  been  the  effeft  of  the  indentures 
if  they  had  been  received  in  evidence;  it  muft  have  ap- 
peared as  a  faft  by  a  reference  to  the  dates,  that  at  the 
time  of  the  hiring  and  fervice  the  pauper  was  an  ap- 
prentice.— Grose,  Jujl'ice,     This  evidence  (liould  un- 
doubtedly have  been  received,  thougli  it  might  not  be 
jconclufivc,  as  if  it  had  been  impeached  on  the  ground 
of  fraud  ;  but  ftil!  it  was  good  evidence.      If  the   in- 
dentures had  not  been  produced,  the  counterpart  wouI4 
have  been  fufficient  evidence.      Then  the  queftion  is. 
Whether  we  Ihould  fend  this  cafe  back  again  to  the  fef- 
fions  at  the  requcft  of  the  parties  who  made  this  fort  of 
objeftion  ?     It  feems  to  me  that  tlic  objciHon  was  fri- 
volous at  the  feflions,  and  the  doubt,  if  any,  was  removed 
by  the  offer  of  the  refpondcnts  to  prove  the  counterpart. 
On  ftrift  grounds  of  law  the  feflions  have  done  wrongs 
and  according  to  the  fubftantial  juftice  of  the  cafe  we 
ought  not  to  fend  it  down  to  be  rc-ftated. — Per  Cu- 
EIAM,  Order  of  feflions  quaihed. 
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I,     Theflatute. 

552.   t>Y  9.  Geo.  I.    c.  7.    f.  5.  it  IS  cnafted,  "  Tjliat  No  perfon  Aai 

^  **  from  and  after  the  25th  day  oi  March  ^23  «*•"  »  fcttle- 
**  no  pcrfon  or  pcrfons  Ihall  be  deemed,  adiudged,  or '^^ '"  !J'!I* 

**      1         ^  .'^  .  ^  _,  '  .    J    ,  0     *  . -^  of  any  ciUt» 

**  taken  to  acquire  or  gaia  any  lettlement  m  any  parilh  hyp^rtkafi^ 
V  or  place  for  or  by  virtue  of  any  pur  chafe  of  any  eftate  unieft  it  be  o£ 
**  or  mtereft  in  fuch  parilh  or  place,  whereof  the  confi-  th«  vihieof 
**  deration  for  fuch  purchafe  doth  not  amount  to  the'*^'-^^*"*** 
**  fum  of  thirty  pounds^  bond  fide  paid,  for  any  longer  ox 
'^  further  time  than  fuch  perfon  or  perfons  fhall  inhabit 
^'  in  fuch  eflate,  and  fhall  then  be  liable  to  be  removed 
**  to  fuch  parifh  or  place  where  fuch  perfon  or  perfons 
**  were  laft  legally  (cttlcd  before  the  laid  purchafe  and 
•*  inhabitancy  tlierein." 


II.    Of  the  kind  of  eftate. 

553.    Harrow  v.  Edgeware^    Eajler  Termy    II.  ^/w.  An  cftite  for 
Foiey^  257. — The  cafe  ftates  as  follows:   y/.  had  gained ''/•  ^  ^  *"**"•• 
a  fettlcment  in  the  parilh  of  Harrow  by  reafon  of  his  "^SS^^^jf**^ 
having  been  hired  and  living  and  ferving  tjicrc  for  one  pouadi  a.yetr, 
whole  year.    Afterwards  he  moves  into  the  parilh  of  wUl,  bya  rcfi" 
EdgewarCf  and  marries,  and  was  admitted  into  a  copy- ^'^nce  thercoa 
hold-eftatc  for  life,  worth  twenty-five  fhillings  a-year,  ^  **f5^  ***^*» 
which  he  purchafed,  and  lived  in  four  or  five  years,  and  J^^en^^I^ 
dies.     His  wife  was  admitted,  and  enjoys  it  for  her  life,  for  a  peribo 
and  leaves  three  children,  who  being  likely  to  become  cannocbt  rt- 
chargeahle  to  the  parilh  of  Edgeware^  they  remove  them  "»o^  ^"""  Ms 
by  an  order  of  two  juftices  to  Harrow ;  aitd  the  fefiions  ®^"  *^**^ 
have  confirmed  it. — Parker,  Chief  Juflice.     Where  a 
man  has  an  eftate  for  life,  or  an  eftate  of  inheritance  of 

bi» 
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Basiow  v.  his  own,  that  gains  him  a  fettlcment,  though  lefs  than 
K»«swAix.  j^ij  pounds  a  year  ;  for  he  cannot  be  removed)  and  if  he 
cannot  be  removed  he  certainly  gains  a  fettlcment.    Be* 
fore  the  llatute  of  13.  &  14.  Car.  2.  c.  12.  any  poor  per- 
fon  might  go  into  a  pari(h  and  fettle  hiihfelf  there,  for 
the  jullices  had  no  power  to  remove  him  ;  and  now  by 
that  ftatute,  if  a  perfon  came  in  and  was  not  removed 
in  forty  days,  he  was  not  removable,  and  confequently 
be  gained  a  fettlcment ;  fo  that  upon  that  ftatute  a  bare 
continuance  for  forty  days  was  a  fufficient  fettlement. 
By  later  afts  notice  in  writing  was  required  to  be  deli- 
vered when  they  came  into  the  parifh  ;  but  when  a  man 
has  a  freehold  or  inheritance  of  his  own,  there  is  no  need 
of  any  notice;  fo  that,  I  take  it,  the  continuance  of  the 
father  for  forty  days  gave  him  a  fettlement,  and  the  con- 
tinuance of  his  children  with  him  certainly  muft  give 
the  children  a  fettlement.   I  do  agree,  tliat  the  fettlement 
of  tlie  father  is  not  abfolutcly  neccllary  to  the  fettlement 
of  the  children,  but  it  is  till  another  Icttlenient  does  ap- 
pear ;  but  in  this  the  only  difpute  is,  Where  the  fetherV 
lettlement  was  ?    whether   at  Harrow  or   Edgruwref 
As  for  what  was  objefted,  that  it  would  be  putting  great 
power  in  the  hands  of  the  lord  of  a  manor,  if  copyholds 
for  life  would  gain  a  fettlement,  that  is  wrong  ;  for  a 
lord  of  a  manor  cannot  ereft  new  copyholds,  for  they 
snuft  be  demifed  or  demi fable  time  out  of  mind  ;  and  he 
cannot  make  or  ereft  new  cottages,  unlefs  he  lays  four 
acres  of  ground  to  them,  purfuant  to  tlie  a£t  of  parlia- 
ment 31.  Eii%.  c.  7.  fo  that  1  am  of  opinion,  the  father 
could  not  be  removed  ;  and  if  he  could  not,  neither  could 
his  children  ;    fo  tliat   I  take  the  fettlement  of  thefe 
children  is  at  Eigcware^  and  that  botli  orders  ought  to 
be  quaihed. — -Powell,   Powys,    and   Eyre,    'Juftias^ 
being  of  the  f*tnc  opinion,  botli  orders  were  quafhed. 

The  next  tf  ^^4.  South  Sydenham  v.  Lamerten^  Eajlcr  Term^  3,  Geo.  !• 

*^cd  ^'!r  ^'"''-  ^'  ^^^*  lO^.— John  Silks,  poflbffcd  of  a  lea fc  for 
^feforyeaiv  ycars,  dies  intcftatc.  The  queftion  was.  If  the  next  of 
who  dies  in-  Kin  fhall  be  faid  in  law  to  be  fettled  there?  .  Held  not: 
teftace,does  not  for  he  has  only  a  right  which  he  muft  purfue,  by  taking 
gain  a  fettle-     Q^t  letters  of  adminiftration  ;    but  no  right  is  fettled  or 

for  yesn,  unlefs  ibc  r*gbt  in  bins  to  the  tei  ro  becomes  vcAed  by  his  procurtog  letters  of  ad« 
isiolilniiioD. 


555.  MurJUj 
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5^5.  Murfleyv.  Grandborauih^  Mich,  Term^  4.  Geo,  i.  The  huftand  of 
^tra.  97.— The  cafe  ftatcs,  That  John  CbapfejU  before  his  *^  »«im>niitra. 
marriage  with  Sufiinne  his  wife,  was  fettled  in  the  parilh  [[Ij^^^,**  '**" 
of  GranMsrough  :  that  Sir  John  Fttherjienty  by  indenture  truftu,  to  a 
dared  the  24th  of  September  1667,  did  demife  and  grant  to  leafe  for  ^.-are, 
Robert  Eaditiy  his  executors,  &c.  one  cottage  with  the  '•  ''•o*  removc- 
appurtcnanccs  of  the  yearly  value  of  30s.  in  Murrey  for  *****  ^ffon^^uch 
ninety,  nine  years  at  is.  rent:  that  3d  >&^i^  1689,  Eeldinl^J^^ly^ 
aligned  to  (rod Jin  in  truft  for  Mary  his  wife  for  life,  and  refidence  of 
then  to  fFiiliam  Eddin  his  fon  for  the  relidueof  the  term;  forty daytigain^ 
that  Robert,  Mary,  and  lyilliam  died,  and  Sufannm  the  •  fwlemeot, 
wife  oilVilliem,  as  adminiftratrix,  became  intitled  to  the  i.  Senr.  CiT. 
term,  and  on  May  11,  1709,  in  confideration  of  153.  dc-  "*• 
mi  fed  to  Nicholas  Eymes  the  fame  trottage  (except  one  bay  of 
building  being  the  fouth  part  thereof  with  a  Icaftowe  for 
an  habitation  for  herfelf )  for  twenty-four  years  at  a  pep- 
per-corn rent:  tliatlhe  lived  in  that  part  of  the  premiles 
10  rcfervcd,  and  married  the  faid  John  Chappell:  and,  Whe- 
ther he  is  fettled  thereby  in  Murjley?  was  the  queftion  : 
and  the  feflions  adjudge  it  no  fettlement,  ^nd  confirmed 
the  order  of  the  two  juftices  for  his  removal  to  Grand* 
borough. — Per  Curiam.  This  is  not  a  cafe  within  the 
intent  of  the  aft,  which  was  to  prevent  perfons  running 
up  and  down  from  one  parifh  to  another,  till  they  be- 
come vagabonds.     But  a  man  who  comes  to  fettle  upon 
his  own,  is  not  to  be  confidered  in  that  view;  and  be  it 
for  life  or  years,  the  law  is  the  fame^    This  is  not  a  taking 
a  tenement  under  lol.  per  annumj  for  the  is.  is  not  re-*^ 
ferved  as  a  rent,  but  only  an  acknowledgment  ufually 
paid  on  long  leafes.    The  cafe  of  a  copyhold  is  ftrongcr 
than  this,  for  that  is  but  an  eftate  at  will.    The  way  td 
make  him  chargeable  is,  to  ilrip  him  of  his  own,  for  hd 
may  not  be  able  to  let  it* 

556.    Jijhbrittle   v.  W^ley^  Mich.  7W-^;    XTi   Ge^    t.IfainanWl4 
Stra.  608. — Upon  a  fpecial  order  of  feflions  the  cafe  ap«  •ootragevpqii, 
peared  to  be.  That  thirty  years  fince,  Humphrey  Cord  built  •.  ^"f**  ^****«^ 
a  cottage  upon  the  wafte  in  Wyley  belong;ing  to  the  Earl  Jj^^J^ 
of  Pembroke,  and  lived  on  it  till  hjs  death,  about  thrt6yt»rt^oicfni* 
years  iince,  when  it  defcended  to  bis  daughter  Elitdbethfi^fmtif,  dit 
then  married  to  John  Dorhy :  thit  tb6y  entered  ind  en-  P^f^^<  !»»• 
joyed  it  three  quarters  of  a  year,  stnd  then  fold  ^he  pof-j^I'^'JITj^ 
fcflion  of  it  to  Jbbn  If^yvel,  who  has  enjoyed  it  ever  «nce  men'byrefid*n« 
without  any  molefiation  from  the  lord  ;  but  no  original  fony<fay«  in 
grant  appears  :  and^  Whether  J^hn  Darby  and  his  family  f^c»«  couagc 
are  fettled  in  Wyley,  where  they  lived  tliree  cjqartcrs  of  a  ''^^•f  *»«  ^^tlw 
year  in  the  cottage  in  right  of  his  wife,  or  in  jtjbbrittle^  ^^^  P»  ^}u 
irhich  was  the  place  of  his  laft  fettlement  befbtc  th^  mar-     . 

Vol.  IL  Sf  riagc? 
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AsHButTTL*  riagc  ?  was  the  queftion :  and  by  the  order  of  tw^o  juftice??, 
V.  WvLtY.  ^^j  ^|jg  order  of  fcflions,  it  is  adjudged  to  be  a  fcitlement 
in  If^yiey, — Et  per  Curiam,  The  order  muft  (k  con- 
finned  ;  he  lived  forty  days  in  ilic  capacity  of  a  perfon 
irreinoveable,  and  that  is  a  fettlement  of  itlelf.  Here 
has  been  an  enjoyment  for  thirty  years,  during  all  which 
time  the  lord  never  claimed  any  thing.  The  Icaft  that 
can  be  made  of  it  is  a  title  by  difleifin,  and  a  defcent  is 
call.  This  man  had  undoubtedly  a  title  againft  all  the 
world  but  the  lord,  and  even  againfl  him  it  may  be 
doubtful,  after  fo  long  a  pofleflion.  In  ejeftment,  he 
might  either  make  or  defend  a  title  by  twenty  years  pof- 
feflion.  therefore  in  tl^is  cafe  there  is  no  colour  to  de- 
termine againft  his  right,  when  the  lord  docs  not  think  lir 
to  impeach  it ;  though  if  he  did,  it  would  never  be  al- 
lowed, to  determine  the  title  upon  an  erc^er  rf  remt^va!^ 
but  upon  an  cjUimmt  only. 

Ti*.c  furrendcp  SS7-  ^^-^  '^''  I''ihal:tants  ofSawhridgeworth^  Hilary  Tim, 
of  a  copyhold  3.  Geo.  2.  AISS. — Edward  ShephodifixxhcTto  the  pauper, 
«ftateof  the  lurrendercd  to  him  a  copyhold  eftateof  il.  5s.  pemm.  in 
anlTthcUmit-  '^^^^O'*  ^^  which  he  was  admitted,  and  lived  upon  it  a 
wnclJf  t^he"fon,  Y^^'"  ^"^  ^^^^^i  ^"^  ^^^^"  ^^'^  >^  J  ^"^  ^^^^  fcfiions  held  th.3 
isnotfuchan  HO  fcttlcmcnt. — L£E  moved  to  quafli  tlus  order,  bccaufr 
cibte  as  will  a  voluntary  gift  to  the  fon. — Sed  per  Curiam,  Thii 
gain  the  fon  a  jg  a  purchafe,  though  the  party  paid  no  money  for  ir. 
rcfidencr  ^  Evcry  eftate  not  acquired  by  defcent  is  in  law  a  purchafV, 
ihcreon.  and  tiiC  fame  conftruftion  muft  be  made  upon  this  act, 

«.Scn;C3f  161.  and  the  party  cannot  hope  to  be  in  a  better  condition, 
i.Bir.  K..  B.  becaufe  he  pays  no  money  for  the  land. — Order  cou- 
'97«  firmed  (/7). 

(a)     See  port.  Rex  V.  St.  Mary,  Whitechapel, 

A  pcrfonTntU  558.  Rrx  v.  Sum'fi/7y,  Trin-fy  Term,  7.  Geo.  2,  Rut. 
tl.da,excc^^or5^  6\  1,— Thomas  Perch,  by  indenture  dated  2Cth  i\Lu' 
ofaterinof  99  ^701*  demilcd  to  Thomcii  Gatciy  the  father  of 'Jtsffui 
years  of  a  cot-  Gatts  the  paupcr,  one  meffuagc  or  cottage  with  a  gardei:. 
tage  of  the  value  orchard,  and  backiidc,  cVc*  in  Htver^  for  nins.ty-uinf 
of  nre  ihillings  years,  at  cs.  per  annum  :  and  the  laid  cs.  was  the  full  a&i 

•  -year,  gams  a   L._/i.  :_.._,:...  1 i.   ^   r 1  •         .i 

fettlement 
refidiftg 
eftate  fo 

<lays.  under  the  laid  Icafc,  to  the  time  of  his   dcatli.     Bv  h;i 

5:ra.  98 v  ^*^^^  will,  Iic  dcvifed  the  faid  mefluage  and  premifts,' aii 
r.  Sc.T, 'Jafc*  all  other  l/u  eftate  both  real  and  peifonal^  to  the  firt 
»<>«•  TUmas  Gates  the  fon,  his  heir?,  executors,  adminifira- 

tors,  and  al]i«:n^:,  upon  condition  that  he  pay,    or  fecu:: 
to  be  paid,  unto  Frances  his  motlier  20h    towards  b« 
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fbaintenancc,  if  lhTe  (hould  live  to  expend  that  furii ;  and      i^*x  v. 
roade  him  fole  executor,  and  died.     Thomas  Gales  the    SuNPRrs^i 
Ion  proved  the  faid  will,  and  enteired  upon  the  faid  prc- 
mifes  by  and  under  the  faid  leafe  and  will,  and  lived 
tlicrcin  until  and  at  the  time  of  making  the  original  or- 
der.    But  it  did  not  Appear  that  he  had  paid  or  fecurcd 
the  faid  20I.  or  any  part  thereof ;    the  faid  Frances  the 
mother  dyin^  in  a  very  ihort  time   after  Thomas  the 
father.  '  The  feflions  held  it  not  to  be  a  fettlement  in 
Hever. — Lord  Hardwicke.  This  cafe  of  removing  a 
man  who  lives  upon  his  own,  is  a  cafe  of  a  tender  nature; 
an3  the  Court  ought  not  to  give  too  readily  ihtb  it.     It 
lias  been  adjudged,  in  cafe  of  freehold^  and  alfo  of  copy* 
hold,  thst  it  cannot  be  done ;   and  I  do  not  fee  the  dif- 
ference between  them  and  leafeholdj  unlefs  leafchold  be 
within  the  words  of  tlie  aft.     Therefore  the  words  of 
13.    &   14.  Car,  2.   c.  la.   are  material.       Thfey  are, 
*'  Whereas  poor  people  are  not  reftrdined  from  going 
"  from  one  parifh  to  another,   and  therefore  do  en* 
**  dcavour  to  fettle  themfelves  in  thofe  parifhes  where; 
*'  &c.  then  to  another  parifh ;  and  at  laft  become  i-ogues 
**  and  vagabonds :  therefore  it  is  enafted,  that  upon  any 
*'  fuch  perfon  or  perfons  coming  fo  to  fettle  as  aforefaid 
'•  in  any  tenement  under  the  yearly  value  of  lol.  two 
•*  juftices  may,  upon  complaint  of,  &c.  within  forty  days, 
*'  by  their  warrant  remove  them  («.)"   It  is  plain  that  the  ^^j  gfcths 
meaning  of  the  aft  was  to  remedy  the  evil  arifing  where  words  of  the 
poor  people  came  to  fettle  as  is  there  before  mentioned,  preamble  of 
Now  freeholds  and  copyholds  are  not  within  the  words  ^^''  rt«ute, 
of  the  aft ;  and  though  this  be  a  leafe^  yet  it  was  made  ^^'^j'  W»«9i 
fo  long  ago  as  in  17O1  :   and  this  man  comes  in  under  '* 

his  father's  will.  It  is  (together  witli  other  thifies)  charged 
with  20I.  payable  to  his  mother,  for  her  maintenance:    ^ 
and  it  does  not  appear  that  any  evidfcnce  was  laid  before 
the  juftices  of  the  value  of  this  leafe.     In  the  cafe  of 
JMurflcy  V.  Grdndborough{b)'i  it  w&s  not  a  beneficial  leafe  6f  (^>  \^^^ 

'  the  whole  i,  for  a  great  part  was  let  offl    This  appears  to  p.615.  pL  iij; 
be  a  cottage,  garden,  orchard,  a;^d  backfide.     The  pau- 
per did  not  come  to  fettle  upon  it  aS  a  rambler;  but  Ue- 
irived  his  right  under  his  father.     It  would  be  too  hard 

•  to  give  the  juftices  a^tlrority  to  remove  a  perfon  fo  fitu- 
tiXcd.  Therefore  I  think  the  juftices  are  miftaken  in  their 
opinion ;  and  the  orders  ought  to  be  quafhed.*— Mr* 
Justice  Pace.  I  do  not  (be  that  the  party  can  be  te- 
stioved  from  his  own,  if  he  comes  by  it  fairly*    Indeed  if 

:  he  ftiould  outlive  the  leafe,  he  may  then  be  remoted.  In 
an  aftion  of  trcfpafs  between  St,  Peter^s  v.  5/.  Clemeht^'Sy 
Xon©  Chibp  Justice  Holt  held,  that  tb'e. pauper 

S  f  2  could 
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Rrx  V.      could  not  be  removed  froin  his  own  houfe,  wheie  thert 
SiKMiM.    jg  no  fraud. — Mb.  Justice  Pbobyit.     The  intention 
of  the  siSt  was  manifeftly  againft  perfons  who  aunc  into 
parilhes  on  purpofe  to  gain  a  fettlemcnt:  and  the  reafon 
of  the  fixing  ten  pounds  a->ycar  for  the  value  of  the  tenc- 
ment  is»  b^ufe  it  requires  fuch  a  ftock  that  the  man  ii 
not  to  be  prefumed  likely  to  become  chargeable.  The  aft 
intends  to  prevent  people  from  fraudulentlj  fettling  in  a 
parifli  by  taking  a  leafe  themfelves  under  the  yearly  value 
of  lol.    But  this  man  has  it  by  a  precedent  right ;  and 
his  right  to  enter^upon  it  is  as  good  as  if  it  were  a  free- 
hold or  copyholdl  he  comes  into  it  upon  a  title,  not  bj 
fraud.     Ever  fo  little  in  point  of  value  is  enough  to  make 
a  perfon  irrcmoveable  from  freeholds  and  copyholds: 
and  in  the  cafe  of  Mw-Jkj  v.  Grandbmrwgh^  it  is  carried 
on  to  leafehold.     That  cottage  was  but  Ms.   a-year  in 
the  whole ;  and  only  two  rooms  at  moft  remained  to 
the  pauper's  wife.     Therefore  that  opinion  was  not 
given  upon  the  value ;  but  becaufe  it  was  his  own,  and 
therefore  be  was  not  removeable  from  it    Thcfepxrmiics 
muft  be  of  greater  value  than  5s.  per  ammm.     The  jof- 
tices  do  not  appear  to  have  inquired  into  the  value.   The 
father  has  char|;ed  it,  together  with  his  other  eftate,  witk 
20I.     So  that  It  does  not  indeed  appear  that  this  alone 
was  worth  fo  much.    But,  on  the  other  fide,  it  does  not 
appear  that  this  man  had  any  other  eftate;  and  probably 
he  had  not,  or  elfe  they  would  not  have  removed  him. 
This  does  therefore  appear,  I  think,  to  be  a  beneficial 
leafe.    But  that  is  not  my  principal  reafon ,  for  it  is  bis 
own  ;  and  he  is  not  removeable  from  his  own.     And  if 
a  man  flays  forty  days  in  any  houfe  in  a  pariCh,  from 
tirhich  he  is  not  removeable ;  from  tliattime,he  is  fettled 
tliere. — Mr.  Justice  Lee.    This  cafe  is,  as  it  feemsto 
me,  withrn  the  letter  of  13.  &  14.  Car.  7,.  c.  12.    BdI 
it  is  plain  that  the  juftices  have  not  taken  it  upon  thekt- 
ter,  but  confidered  the  meaning  and  intention  of  it,  and 
the  preamble,  which  defcribes  wanderers  and  TagaboiMi 
coming  into  parilhes  with  bad  views  and  defigns.    Bat 
freeholds  and  copyholds,  and  alfo  leafeholds  where  a  naa 
has  a  right,  where  the  tenement  is  his  own,  are  notwitbis 
the  intention  of  tlie  aft  :  and  the  jufticet  cannot  remot: 
fuch  perfons  from  their  own.     So  before  9.  Ge^  1.  c  J. 
f.  5.  if  a  man  made  ever  fo  fmall  a  purchafe,  be  gained  a 
fettlement ;  even  though  he  made  it  with  an  intent  to 
gain  a  fettlement^    Therefore  the  ftatute  requires  it  to 
be  of  a  certain  value  ;    namely,  of  the  value  of  30I.  wd 
that  to  be  bona  fide  paid.    In  tlie  cafe  now  before  the 
Court,  the  pauper  lived  in  a  tenement  whicti  appom  to 

It 
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be  his  own  :  and  he  had  a  right  to  do  it  as  executor  and       R««  v- 
dcvifee  of  his  fatlief.     Therefore  he  did  not  come  into    Syiio«i$M. 
the  parifh  of  Hever  to  fettle  himfclf,  but  to  take  the  (*)  vide  Rex 
benefit  of  his  own  ;    from  which,  as  being  his  own,  and  *;  [j*'^**'^-*"" 
coming  to  him  m  this  manner,  the  jultices  could  notHii.  i-rg. 
remove  him(a). — Per  Curiam,    Therefore  the  nilex9.Geo.2. 
muft  be  made  abfolute,  to  quafh  the  orders.-— Both  B.  R. 
orders  quafhed,  ^^\  P  ^3** 

559.  Rex  V.  St.  Mary  Berihamp/ieadj  Eafter  TVm, '^  *  Wife  who 
8.  Gea.  2.  2.  St[f.  Caf.  iSz.^Henry  H^oodward  was  fettled  ^^^IXid  ob! 
at  Northchurchy  by  certificate  to  Aldhury^  and   at  -'^'^- laini^an  e<U«  * 
^^ry  he  was  made  church-clerk,  and  executed  the  of- by  devife during 
fice  for   feveral  years ;     then  run  away,  and  left  his  W»  abfence, 
wife  and  three  children  at  Aldburj^  who  in  his  abfence  J?^'^'***'***®^ 
were  relieved  by   that   parilh.      Afterwards  Mary  the  [^I^^^J^*  ^Py^* 
wife  had  two  houfes  devifed  to  her  by  her  mother  in  not  gain  her  a 
Northchurch^  one  in  fee,  and  the  other  for  life  ;     the  ibtdemeot,  tin* 
wife  and  three  children  went  and  lived  in  one  of  them  at '*^ «' •PP«*f 
Nmhchurch.— The  Court  was   of  opinion,  that  thclj*"^^**"*^ 
mother  did  not,  in  this  cafe,  gain  a  fettlement  for  her 
children  while  the  father  was  living ;  for  that  he  being 

the  head  of  the  family,  tlie  children  muft  derive  their 
fettlement  through  him,  and  he  in  right  of  his  wife  had 
%  title  to  live  in  Northchurch  ;  but  the  wife's  inhabitancy 
is  not  the  inhabitancy  of  her  huiband. 

560.  Rex  V.  fVidworthy^    7rinity  Ternty  10.   Geo.  2.  Afenwhoiifttr 
JBurr,  S.  C.  IC9. — yo^n  Board  before  his  marriage  wash«ferf»er*i 
bired  for  a  year,  and  ferved  two  years  as  a  hired  fervant,  *'^***^r*'?* 
according  to  the  ftatute,  in  the  parifh  of  ^^f^'^g^^^^i^^  ^^'ll^^ 
and  afterwards  removed  into  the  parilh  of  fVidwortby^  the  remainder 
and  lived  there  with  his  father  and  mother  in  a  cot-  of  a  term,  but 
boufe  of  the  yearly  value  of  3O8.  and  worked  as  a  day-  **oet  not  take 
labourer  for  himfelf:  of  which  houfc  his  faid  father  JI^'^^JU^-^^^ 
then  and  for  many  years  before* was  pofleflcd,  for  the terii»e term exl 
refidue  of  a  term  of  years  determinable  on  lives ;  and  pir^,  does  not 
whereof  he  died  fo  poflefled,  without  a  will  (his  wife  g«n  t  fettle- 
dying  before  him),  leaving  the  faid  John  Board  and  one  ^JJJi^'^  ^^l  '?* 
other  fon  (who  is  flill  living,  and  who  took  his  diftri- J^^^^  °"  "* 
butivc  fhare  and  part  of  his  faid  father's  eflate  and  cf"caid.'in  iiS. 
fcfts,  in  goods).     And  the  faid  John  Boards  after  theji,,' 
death  of  his  faid  father,  lived  and  continued  in  the  pof- ^o^^g^,^  ^ 
fcilion  thereof  for  five  or  fix  years,  and  until  fuch  leafc 

was  determined,  which  happened  about  a  year  and  a 

auarter  fince :  after  which  time,  and  after  the  making 
je  faid  order  of  fettlement,  the  faid  J.  B.  took  letters 
gf  ^dminiftration  to  the  goods  and  chattels  of  his  faid 

S  f  3  '     fethcr^ 
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RExr.      father.      The  sessions  held  the  fettlcmcnt  to  bf  m 
WinwoETHY,  jyifi^jjQyij-^y ^  ^,^d  therefore  vacated  the  order  removing;^ 
him   to   Farrlngdon  . —  Page,   Juftke.      The   order  ot 
feflioiis  ought  to  be  quafhed  for  two  reafons:    first,  at 
the  time  of  making  the  firft  order  he  had  gained  no  fet- 
tlcmcnt at  iyidworthy\   becaufc  nothing  vcftcd  in  him 
before  adminiftration  was  granted  to  him.     If  fo,  then 
that  order  for  removing  him  was  a  good  order  whra 
nude :    and  the  felfi  jns  ought  not  to  have  qnafhcd  it ; 
though  admin illration  had  been  afterwards  taken  out. 
For  they  couid  not  qualh-ag«od  order,  upona  matter 
-which  happened  ^.v  fojl  fa^fo.      If  this  adminiftration 
really  gained  hiiu  a  fcttlcmcftt,  there  ought  to  have  bscii 
a  new  order  of  two  jufiiccs,  to   remove  him  back  to 
IPidworthy,     When  he  was  firft  removed  from  thence, 
he  had  nothing  to  do  with  the  cottage ;    for   nothing 
vcftcd  in  him  till  he  took  out  letters  of  adn[iiniftration. 
Confequently,  if  he  gained  a  fettleixieht  at  IVidwortby  at 
all,  it  w*as  gainc^  fubfcquent  to  the  making  of  the  ori- 
ginal order.     But  secondly,  he  had  it  not  at  all  in  bis 
owji  right,  even  after  adminiftration  :   nor  docs  it  fccm 
to  be  fuch  a  fort  of  eftate  as  would  gain  him  a  fettle- 
znent.     This  is  a  cot-houfe  of  fo  fmall  a  value  as  30s. 
a- year  only,  holdcn  upon  the  refidue  of  a  term  of  years 
determinable  upon  lives.      In  the  cafe  of  jf/bbrittU v, 
WyUy^  there  was  a  continua-nce  of.  the  quiet  paftciEon 
for  thirty  vears  and  a  dcfcent  caft.     The  pauper  had  a 
title  againft  all  the  world,  except  the  lord  of  the  waftc: 
and  it  would  be  a  good  bar  even  againft  the  lord,  in  an 
eicftmer!.     Thqre,  tlie  pauper  clearly  had  fuch  a  pof- 
fclfion  as  to  be  irremoveable  from  it.     But  I  apprehenJ 
that  the  pauper,  in  the  prcfent  cal'c,  was  rcmovcable  even 
during  the  term:    however,  r.fterwards,  to  be   furc  he 
was.     1  am  of  opinion,  that  the  order  of  fcfTions  ought 
to  be  quaflied.—  Mk.  J.  Probvn.     l^hf:  whole  depends 
upon  this  iingle  qucftion,    Whether  the   pauper    was 
icmo\ cable  during  the  five  or  fix  years  that  he  lived  ia 
this  cottage  ?  for  I  take  the  rule  now  fettled   and  cfia- 
blillicd  to  l)e,  "  that  if  the  pauper  comes  to  an  eftate  by 
*'  inheritance,  or  as  executor  or  adminiftrator  (beitcf 
''  ever  fo  fmall  value),  lie  is  irremoveable;    and  if  hr 
"  n.iiiains  f  >rty  days  in  poircffion  and  inhabitancv,  be 
*'  gains  a  fettlcmcnt. '*     Now  I  take  it,  that  the  pauper 
in  the  j^rtTentcafe  was  rcmovcable.     His  poffeffion  refted 
only   i:p:n  a  private  agreement  between    him  and  hi* 
brother.     1  T  he  had  taken  out  adminiftration  during  tLs 
intcrcft,  he  had  had  a  vcftcd  right :    but  taking  out  ad- 
miiullrmion  after  the  term  expired  could  never  give  hira 
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an  intercft  In  the  expired  term,  in  which  he  had  none       Ri'tv. 
during  its  fubfiftencc.     He  was  in  poflefllon,  merely  as  ^'**^^''*'^'''*'' 
a  tenant  at  will :   he  was  rcmoveablc  by  the  parilh,  and 
iiis  right  would  have  been  without  foundation,  if  admi- 
iiiftration  had  been  granted  to  any  one  clfe,     'I'hcrefore 
he  had  no  right  at  all,  till  adipiniftration  was  granted. 
The  cafe  of  fVyley  {a)  was  a  ftrong  cafe.  That  was  a  defcent  (4)  Ante, 
to  the  pauper  after  a  pofTeflion  of  tliirty  years  ;    which  p.  625.  pi.  556. 
was  a  good  title  in  an  ejectment,  and  a  prefumption  of 
an  inheritance.     It  was  prima  facie  a  good  title  as  heir, 
at  law :  none  but  the  lord  could  conteft  the  right.     And 
if  a  pauper  lives  forty  days  under  a  right  which  makes 
him  irremoveablc,  it  gains  him  a  fettlement. —  Mr.  Jus- 
tice Chapple  was  of  the  fame  opinion.     For  there 
was  no  time  during  the  continuance  of  this  leafe,  when 
the  pauper  was  irremoveable :    and  without  remaining 
forty  days  irremoveable,  a  fettlement  could  not  be  gain- 
ed by  him.    And  he  obferved,  that  there  was  no  agree- 
ment at  all  l)etween  the  brothers,  that  the  pauper  fhould  - 
take  this  leafe  as  his  diftributive  (hare:    or  at  leaft,  no 
fuch  agreement  appears  to  us.     It  is  only  flated,   tliat 
the  other  brother*  did  take  his  fhare  in  goods  ;  and  John 
did  live  in  the  cottage.     But  it  does  not  appear  that  this 
happened  in  purfuance  of  any  preceding  agreement  that 
it  Ihould  be  fo, 

561.    Rex    V.    Hiufieldi    Eajler    Term^     13.   Geo.    a.Thcfonand 
Burr.  S.  C\  147. — Cafe : — Jonathan  Bur  for  d^  the  father  of  ^^^"^  ^^  •  '<»•■• 
the  laid  B.  and  M,  the  paupers,  about  twenty  years  fincc,  ^  ^^^^^^ 
intermarried  with    one    Mary   Potter^   by    whom    he  a-ycar,  cannot, 
had  the  faid  Benjamin  and  Mary^  his  only  children :  after  his  <aih«r*t 
which  Mary  the  wife  was,  at  tht  time  of  fuch  her  mar-  <*"«*»»  *>«'«- 
riage,  feifcd  in  fee  of  a  meffuage  or  tenement,  g^^^^cn*  T^'**-^**"L„ 
and  orchard,  and  about  one  acre  and  a  half  of  meadow,  it  lie^t  o  ano- 
in  Tirlcy^  of  the   yearly  value   of  4I.  or  thereabouts :  iher  place  of 
that  he  and  his  faid  wilr,  for  many  years  after  the  faid ''«^«!«««^«f 
marriage,  and  to  the  death  of  his  faid  wife,  lived  together  r'^jj^'^  !''*'[*J*^ 
in  the  faid  parilh  of  Tirley,  and  upon  the  faid  freehold  l!*^^^"'^^^ 
cftate  ;    and  that  the  faid  B,  and  M.  the  children,  were  ten  pMindt 
born  at  Tirley^  during  fuch  their  father  and  mother's  re-  a-year. 
fidence  in  the  faid  parifh  of  Tirley  on  tlieir  faid  eflate  .'strange,  1131, 
that  after  the  death  of  Mary  the  wife,  the  faid  eftate  de- 
fcendcd  to  the  faid  Benjamin,  as  her  fon  and  heir,  fuhjeft 
to  his  faid    father's    tenancy  by  courtcfy.    'After  the 
death  of  the  wife,  the  hulband  continued,  with  his  faid 
children,  on  the  faid  eftatc  at  TirUy  aforefaid ;  and  after- 
wards took  an  eftate  of  about  30!.  a-year,   in  the  pa- 
flihof  Hasjieltlj  and  removed  thither  with  his  faid  two 
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Rix  V.      children,  where  he  reiidcd  for  one  year  and  ahalf  toge 
IfA&ri&LD.    thcr,  with  the  faid  two  children,  and  then  died  :  on 
whofc  death  the  faid  Benjamin^  who  was  then  about  fix 
years  and  a  half  old,  became  feifed  in  fee  of  the  faid  cf- 
tate  at  Ttrley.      And  he  and  the  faid  Mary  his  Mer, 
being  in  the  faid  parilh  of  Tirleyj  with  their  grand- 
.    mother,  tlieir  near^  relation,  above  fortv  days,  were 
lately  removed  from  thence  to  Uasfield  aforeiaid ;    tlie 
faid  Benjamin  being  about  eight  years  of  age,  and  the  faid 
Mary  about  fix  years  of  age. — LtE,  Chief  Juftiei,     Ben- 
jamin  is  feifed  in  fee  of  an  edate  in  TirUy ;  and  it  is  not 
material  quo  animo  he  came  into  that  parilh:  or  how  long 
he  has  been  in  it.     It  is  not  a  cafe  witliin  the  fiatnte  of 
13.  &  14.  Car.  2.  c.  iz.  becaufe  liaving  an  eftafee  of  his 
own  in  the  parifh,  he  is  not  removeable  from  it.     It  is 
not  like  the  cafe  where  a  man  is  to  gain  a  fettlement  by 
refiding  forty  days  in  a  place  from  whence  he  is  ine« 
f«)  ADtc,p.24.  moveable.  This  laft  was  the  cafe  o£  Sotvtonv.  Sydhury{a)f 
f  *  4'-  where  the  difficulty  was  upon  the  refidence  forty  days  in 

a  place  where  the  man  was  to  gain  a  fettlement  in  refped 
of  his  freehold.  But  I  think  it  clear,  that  this  Benjamin 
B.  could  not  be  removed  from  his  freehoid.-^PROBYN 
and  ChapplEi  Juftices^  concurred  that  Benjamm  could 
not  be  removed  from  the  parilh  where  he  had  a  freehokL 

A  convey tiice  562.  Rex  v.  Inhabitants  ef  Marwood^  Hilary  T^rm^ 
from  a  father  to  ag.  (j^^,  2..  Burr.  S.  C.  386. — The  paup^rs  Thomas  Cms- 
^'*r^j"*v^'of  ^'^'*  and  Mary  his  wife,  in  1733,  were  removed!  by  an 
i^"nriTio^anii  ^rder  of  two  juftices  from  Kcntijhury  to  Marwoady  as  the 
affeaion,  ofthcp.lace  of  their  then  kgal  fettlement :  which  order  was 
refidiie  of  a  not  appealed  from.  Sonif  years  after,  the  faid  paupers 
term  dctermi-  returning  into  iurw/Z/JKry  without  4  certificate,  were  com- 
\T^TZk  a  "1^"^^  ^''^  ^"^'^  offence  to  BridcwcU.  Some  time  after, 
/]!^^/#  within  Henry  Slocmbe^  father  of  the  faid  Mary^  being  poflfeficd 
9.  Geo.  X.  c.  7- of  a  cottagc-houfc,  garden,  and  plot  of  ground  in  Kentif' 
and  ihcrcforc  a  i^^y  aforefaid,  for  the  refidue  of  a  term  of  ninety-nine 

"^n't^iirain'r  y^*'^^^  ^^^^^^  determinable  on  the  de^th  of  ^e  Joan  Sh- 
farlcmtm|"l*  ^-'^^-^e  (the  confideration-money  for  the  purchase  whcrc- 
ihouuhiheori-  of,  as  appeared  by  the  counterpart  of  the  leafe  theieof 
ginai  confide-  granted  in  1689,  produced  <^nd  read  in  evidence,  for 
raiion  p..ic  hy   ^j^ctv-nine  vcars,  determinable  on  three  lives,  amounted 

c^/'twem7'  l^"t  ^^  ^^^^^'^^y  fl^illi"gO,  by  his  deed-poll  dated  2Slh 
rhiiiiDgs.  7"6'    J?49»    JH  confideration  of  hi§  natqral  lave  and 

Cild.  1-4.  affeftion  to  liis  faid  daughter  Mary^  did  give  and  grant 
Set  pea. Rex  V  the  faid  premifes  (except  the  (landing  of  a  bed  in  one 
C';arju.n,  r«om,  and  a  way  to  and  from  the  fame)  to  his  iaid 
i^iie:  'Urm,  daughter  -Ma; j',  ncing  tlicn  the  wife  of  the  faid  Thomas 
24.  Geo.  ^.      6W^Cfiri  to  hold  to  the  laid  iJ/^^ry,  for  her  life;    and 

after* 
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afterwarcis,  upon  truft   for  her   daughter,  during  his      Rtx-r, 
iiitercft  therein.      That  thercuppn  the  iaid  paupers  re-  IwiiA»iTANTf 
turned  again  into  the  faid  parim  of  Kentlfiury ;   and  en-^'  MAawooa, 
tercd  thereon,  and  lived  in  fuch  houfe ;   and  pofieded 
and   enjoyed  the  faid  eftaten    and  paid  the  high  rent 
(los.  a-year)  for  feveral  years ;  until  theleafe  determined 
by  the  death  of  the  faid  Joan^ — Lord  Chief  Justice 
Ryder  faid  he  was  extremely  clear  about  this  matter. 
The  9.  Geo.  i.  c.  7.  was  intended  to  prevent  pari(hes 
from  being  fraudulently  incumbered,  under  fmall  frau- 
dulent conveyances ;    and  it  only  intended  to  exclude 
all  purchafes  of  cottages  under  the  value  of  30U  from 
giving  a  fettlement  longer  than  the  continuance  of  tlic 
intereft :  for  a  man  ought  not  to  be  hindered  from  liv- 
ing upon  his  own  and  being  irremoveable  from  it,  aslon|[; 
as  his  property  continues  and  he  continues  to  refide 
upon  it.     There  have  been  three  queftions  introduced 
upon  this  aft  :  one,  on  the  meaning  of  the  word  *'  pur- 
**  chafe ;"    the  next,  whether  the  hufband  in  this  cafe, 
be  a  purchafer,  whatever  his  wife  may  be ;   and  third- 
ly, whether  this  confideration  be  a  coniideration  under 
^ol.  (fuppofing  him  to  be  a  purchafer).    Nowfirfl,  this 
is  not  a  purchafe  within  the  meaning  of  the  aft :  for  the 
word  **  purchafe"  is  not  here  to  be  taken  in  the  largeft 
extent  01  it,  but  is  confined  to  cafes  where  a  pecuniary 
confideration  is  paid.    In  the  great  cafe  of  Roper  v.  Rod" 
cUffe  [a) ,  the  wojxl  **purchafer"  v^ras  taken  according  to  the  (n)  9.  Mod* 
meaning  and  intention  of  the  aft  of  11.  isT  12.  fVtU*  3^  "^«  '?«• 
c.  4.    and  in  the  cafe  of  Lord  Dtrwentwattr^  the  pcrfon  '%^^u*^^ 
was  coniidered  not  as  a  purchafer  within  the  meaning*'  ^*     ''^ 
of  that  fame  aft.    But  here,  a  pauper's  wife  has  an  eftate 
aligned  over  to  her,  out  of  love  and  affeftion,  without 
ai>y  money-coniideration,  by  her  own  father:   which 
cannot  be  fucb  a  purchafe  as  this  aft  intends.    A  devife 
is  PQt  within  this  aft  {b).    Inde^,  if  the  huiband  had  (^}  l>ovsl.  731, 
paid  a  coniideration,  he  would  have  been  a  purchafer, 
though  the  conveyance  had  been  made  to  his  wife.    la 
the  cafe  of  3.  Peere  JVilllams^  40.  and  other  cafes,  it  ha- 
been  determined,  **  that  a  wife  adminiftratrix  or  execus 
**  trix  ihall  not,  if  ihe  is  a  papift,  take  terms  or  other 
^^  interefts  inlands  under  the  will ;  beoaufe  a  papift  19 
**  difablcd  by  ii.  {sT  11,  fVUL  3.  c.  4?  from  purchafing  ; 
**  and  taking  under  a  will  is  purchafing  (r ).    But  in  the  (c)  v,  3.  Peeit 
prefent  cafp,  the  huiband  is  not  to  be  confidered  as.  a  Wn»»  4^ 
purchafer,  but  as  bein^  o^t  of  this  aft  of  o.  Geo.  I. 
and  therefore  he  acquired   a  fettlement  in  kmtisburj. 
Consequently,  the  feiCons   iiave  determined  wrong.-— 
l^nif,  TffRE^  Of ^£11  Jupofi(i  concurred  with  the  Chitf 
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Be»  tr.      Jujlitixw  opinion,  •*  that  this  4ift  of  9,  Geo,  i.  does  not 

''*fi4 '^^''^*  **  extend  to  clevifes,.or  gifts,  or  other  methods  of  acquis 
f9       »w«o*.  ,4  (jjJQ,^  .   b^,  J  jjj  confined  to  the  particular  cafe  of  pur- 

•*  chafes  for  inoney-confidcrations  under  30I.'*  For,  on 
the  contrary  conflruftion,  Mr.  JubTicE  Wilmot  ob- 
fcrvcd,  no  devifc  or  gift  or  marriagc-feitlement  would 
gain  a  fcttkcacnt,  unlefs  a  pecuniary  confidcration  was 
paid*  Ke  faid,  that  this  aft  was  plainly  intended  only 
againft  gaiiiingfettlcments  by  purchafcs  ior  fmall  money- 
confide  rations :  and  the  word  **  purchafer'*  is  not  to  be 
taken  in  its  ftrift  Ic^al  fenfe,  but  according  to  the  in- 
tention of  the  LegiiiHtuie;  which  was  regarded  in  the 
cafe  of  R:>p€r  v.  Radcllfe^  and  ought  to  be  io  in  tliis  cafe; 
though  that  intention  was  very  different  in  the  two 
cafes  \  for  the  aft  of  parliament  there  in  queftion  intended 
die  general  fcnfc  of  the  word ;  this  aft,  tlie  confined 
one, — Pbk.  Cur.  unaninioufly,  Both  orders  qualhcd. 

• 

Awrfewhff,on  563.  Rc^  V.  Aythrop  Roodmg^  Mich.  Ternty  30.  Geo,  2. 
^ing  left  by  Burr.  S.  C  412. — Willtam  Gates  the -pauper's  hufband, 
her  fiuibmrt,  having  bcctt  leq^ally' fettled  at  fVhite  /? W/«r^,  "went  away 
^  bfrtft'fj^"  and  left  his  vfrifc  and  children.  Whereupon  fhe  and  her 
iw  foity  days  Children  went  and  lived  for  the  fpace  of  forty  days,  with- 
by  hei feJf,  df^i  out  hcr  hulband,  in  a  copyhold  tenement  of  her  huf- 
ncc  thereby  tain  band's  owH,  at  Aphrop  Rooding.  But  legal  npticc  **  to 
tj;^^""  ''fP^""^^'?.^  given  to  her  ^^■^thi^  the  forty  days,  by 
»n<!rhii^fbre'  ^y^^^'Op  Rooiimo. — LoRD  MANSFIELD  laid,  that  as  no 
rt>tfv.rhcriclforaurhor:Ly  was  produced  on  either  fide,  the  Court  muft' 
ctiiidrca.  determine  this  cafe  upon  the  reafon  of  the  thing  and  the 

laws  relating  to  the  poor.  This  is  the  hufband's  own 
eftate:  and  he  himfelf  certainly  miglit  have  gone  and 
gained  a  fcttlement  there,  by  refiding  forty  days.  It  is 
iVrttcd,  generally,  **  to  be  his  own:"  it  does  not  appear 
to  havr  been  a  purchafc  within  9.  Geo.  i.  c.  7.  nor  docs 
it  at  ^!1  appear  how  he  came  by  it.  Neither  does  it  ap- 
pear thr.t  the  wife  went  to  refide  upon  it  againft  the 
hufpand^s  coniVnt.  The  old  fcttlement  remains  as  it 
w;:s :  \\\t  ii  onlv  irremcveahle  from  the  property  of  her 
^  Iiufhr.nii.  And  fo  it  is,  in  the  cafe  of  ibidiers  in  the 
kings  fVrvicc.  She  cannot  be  removed  from  her  hull:>and*s 
propcviv,  upon  being  only  likely  to  become  chargeable. 
'i'his  is  r.:'rccabiO  td  the  intent  of  the  ftatutcs,  and  to 
the  rcr.lun  of  the  thinu:-.— Mr.  Justick  Dennison. 
(raiiiin:?;  a  fettlcmcnt,  and  being  irremoveabic  from  a 
plr.'.c  f'.r  forty  davs,  are  not  convertible  terms.  The 
hj^ll.r'.vrs  Jlttlement  remains  as  it  was;  but  neverthe- 
V:n^  the  wife  Is  not  remover ble  from  his  eftate  :  for  flie 
is  not  wiihii>  the  intent  aiW  meaning  of  the  13,  y  14, 
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Car,  %  c.  12.  nor  is  it  agreeaWc  to  the  liberty  of  man-  Rtx  v. 
kind,  that  a  pcrfon  fliould  be  removed  from  their  own  ^'•'THmor 
cflatc.  This  woman*s  going  thither  docs  not  appear  to  **  * 
be  againft  the  confent  of  her  hufband  :  it  is  rather  to  be 
prefuiped  that  fhe  went  with  his  confent.  Nor  is  -^- 
throp  Hooding  obliigcd  to  maintaii\  her  :  and  confequent- 
]y,'  they  are  not  hurt  by  her  being  there.  If  fhc  will 
ftay  there,  and  cannot  maintain  herfclf,  Ihe  mull  look  to 
that.  The  two  juftices  have  therefore  done  wrong  m 
removing  her  as  being  only  likely  to  become  chargeable 
to  Ayfhrop  Rooding,  The  majus  and  minus  of  the  cllatc  is 
out  of  the  queAion  :  it  makes  no  difference  in  the  prefent 
cafe,  be  it  greater  or  be  it  lefs  in  value. — Mr.  Justice 
Foster  helcl  that  this  womin  had  a  natural  right,  01  at 
Icaft  a  matrimonial  right  to  go  to  her  hufbaiid's  cftate  : 
and  as  there  does  not  appear  to  be  any  diflcnt  of  her 
hulband,  it  fliould  rather  beprefumed  that  he  confentcd. 
The  hufband  himfclf  would  not  have  been  renioveabic 
from  his  own,  if  he  had  gone  thither.  His  right  is  under 
MagnaCharta:  **None  fhall  be  diffeifed  of  his  freehold.'* 
This  woman  was  not  become  chargeable  to  Aythr^p 
Reading*  If  fhe  had  become  actually  chargeable  to  that 
parifh,  I  think  that  by  common  lavv  they  ntuft  have 
inaintained  her.  lliis  is  the  common  law,  fo  far  bacl(, 
as  from  the  tim^  of  the  mirror. 

564.    Rex  V,  Lower  SwiL\    Mlch^  Term^    31,  Geo.  2,  bnerffe^nl 
Burr.  S.  C.  436.— the  fubftance  of  the  cafe,  as  ftatcd  ?f  ***  "«^^  "* 
upon  the  feifions- order,  was,  Th;it  the  remainder  of  .^ ^^1,^*^^^^ 
term  of  two  thoufand  years  in  a  cott.ige  at  iaw;^'*  5/6^?// ment  before 
had  been,  in  the  ycaj:  1 721  (before  the  Itatute  of  9.  Geo.  i,  adinini(lraciom 
c  7.    purchafed   by   one  Ambrojc  Divice  for    15I.    los.  ' 
wh'xch  Ambrofe  Dunce  afterwards  died  intcftate  on  i8th 
O^ober  ij^by  having  lived  therein  till  his  death  :  that 
this   Ambrofe  Dunce  left   a   widow    and  live  children, 
namely,  John  Dunce  (the  hufband  of  the  pauper  Hannah^ 
and  father  of  the  five  pauper  children),  and  one  other 
fon  and  three  daughters  :  that  after  the  deatii  of  the  faid 
Ambrofe  Diinccj   his  faid  widow  continued  and  lived  iii 
the  faid  cottage  from  that  time  until  the  time  of  her 
death,  which  happened  about  two  months  after  the  death 
of  her  faid  hufband :  that  after  the  death  of  the  faid  An:- 
brofc  Dunc£\  widow,  a  filler  of  the  faid  Ambrofe  Dunce^  and 
his  faid  three  daughters,  entered  on  tlie  faid  cottage,  and 
lived  therein  for  about  three  years  afterwards  -,  and  then 
the  faid  John  Diincc^  the   fon  of  the  faid  Ambrofe  (and 
which  faid  John^  before  and  to  that  time,  lived  in  the 
parill^  of  !r«/-^  Deane)^  entered  on  the  faid  cottage,  an4 

h<? 
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ftix  t^  he  and  his  faid  wife  lived  therein  from  that  time  until 
Xo^»*Sw«i.t.  j^J3  ^cath,  which  was  fcventecn  vcars  or  thereabouts,  and 
then  the  faid  ^ohn  Dunce  died  inteflate :  upon  Jnhiii 
death,  his  widow  Hannah  Dunce^  the  prefent  pauper,  and 
her  laid  five  children  (who  were  all  born  in  i»$fv€r  SwfU) 
continued  and  lived  in  it  above  forty  days,  without 
taking  out  any  admin ift ration,  until  they  were  removed 
by  the  prefent  original  order:  after  fuch  removal  fhe 
took  out  adminiflration  to  her  hufband  yohn ;  but  no 
letters  of  adminiftration  to  Amhrofe  were  ever  granted 
either  to  the  faid  ''John^  or  to  the  faid  Hannah^  or  to  any 
one  elfe.  The  three  daughters  of  Amhrofe  arc  all  now 
living.  The  fcfllons  difcharged  the  faid  original  order 
of  rcmovaL — Lord  Mansfield.  Upon  the  fa£ts  dated, 
it  docs  not  appear  that  'John  was  fettled  at  Turk  Deem\ 
on  the  contrary,  it  appears,  that  JmbrojV%  fon  y^bn  Dunce 
and  all  his  family  lived  with  Amhrofe  at  L^wer  Swells  and 
gained  a  derivative  fettlcment  there  under  him.— The 
the.ee  other  Justices  were  unaiiimoufly  and  clearly 
of  the  faii)e  opinion* 

Ml  crKftge  bu>lt  565.  Rex  v.  Ganvaff  Mich,  Term.  8.  Geo.  3.  Burr.  S.  C 
mk  tht  waftc,  632.  -  The  pauper,  John  Pritchard^  was  born  in  the  pa- 
*t»o*m^l"  nlhofJCW  in  the  county  of  i^rj/^flr^/.  He  afterwards 
ituiR^wen^*  lived  in  the  parifh  of  Garway  about  four  vears,  and 
i«ars  aithoagh  rented  a  tenement  of  eight  pounds  a-year*  an ^  was  rated 
Hiat  poflfeflion  and  paid  to  the  parilh-taxes  in  the  faid  pari(h  of  Garzvay 
w»snotadvc»re,jyj.jpg  ^j^^  ^j^^  j^g  jjygj  there.     About  thirty-five  or 

»  win  liable*'  thirty-fix  years  ago,  he  went  and  lived  with  his  father  in 
its  poflfcflbr  to  a  cottage  built  upon  the  wafte  in  the  parifh  of  jfrcof^ 
r^irt  a  Utile-  where  his  father  had  then  lived  about  thirty  years.  That 
*"**'•  as  long  as  the  pauper  remembers  (which  is  about  fevcnty 

years)  a  houfe  flood  upon  the  fame  fpot,  and  the  lana 
belonging  to  it  inclofed.  That  foon  after  the  pauper 
went  to  live  with  his  father,  his  father  died ;  and  the 
pauper  continued  in  poflcffion  of  the  premifes  (being  his 
father's  eldeft  fon)  till  the  time  of  his  faid  removal  to 
the  faid  parilh  of  Garivavy  the  pauper  having  paid  an 
acknowledgment  of  two  {killings  and  (ixpence  to  tlielord 
of  the  manor  for  the  laft  thirty  years  ;  but,  to  his  know- 
ledge, his  father  never  paid  any  acknowledgment.  The 
premifes  wejc  of  thp  yearly  value  of  fifty  Ihillings,  or 
t'lereabouts.  The  feffigns  confirmed  the  order  removing 
the  pauper  from  jfrccj>  to  Garway  .••'—but  on  a  rule  being 
graarcd,  both  theC?  oidct^i  VNxre  cjuaflied  without  dc- 
lau-e. 

In 
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566.  R€V.  V.  Bitton^  Alich.Termy  ^  Gt9.  3.  Bftrr.  S.  C.  Theoiwcrcf 
6^1. ^-^George  Battmaftj  the  pauper,  being  legally  Settled ^J^^*?" • 
in  the  hamict  of  Bittortj  built  a  cottage,  at  liis  own  cx-^j',^^ 
pence,  on  tlie  wafte  in  tlie  hamlet  of  Oldlandy  the  faid  pofleOTioo  for 
wafte  being  in  a  manor  belonging  to  Mrs,  Archer.    'The  twency  years 
faid  George  Baitman  lived  in  the  uid  cottage  for  nineteen  ^^^  l*"^  • 
years  and  a  half  witliout  interruption,  but  never  paid  th^Il!JI^jJl 
any  taxes,  or  was  rated  for  the  faid  cottage,  or  took  any  ginaUy  •biiSii* 
leafe  of  the  ground  on  which  the  faid  cott:^  was  built  fucfc  com^  If 
from  the  lady  of  the  manor,  or  had  any  leave  or  licence  f'*"*^ 
to  crcft  the  faid  cottage.     About  twenty  years  ago,  ilic 
faid  Gecrge  Battman  was  turned  out  of  die  poile^on  of 
the  iaid  cottage  by  an  eje£lment  brought  by  a  pedbn 
claiming  the  fame  under  a  mortgage  tliereof  made  by  die 
faid  B:ittman  for  tlic  fum  of  fifteen  pounds ;  and  iotnc 
time  after  that  (which  was  more  than  twenty  years  ago), 
the  faid  Battman  and  the  mortgagee  fold  the  faid  cottage 
to  one  fViiUams  for  twenty-eight  pounds,  and  the  faid 
JBattman  had  five  pounds,  part  of  the  purchaie-money.^-i 
The  Court  were  all  of  opinion,  that  it  appeared  to  be 
a  poflcflion  of  more  than  twenty  years.    He  was  himfelf 
ill  poile/Iion  nineteen  years  and  an  half,  and  the  mort- 
gagee's poflcflion  muft  be  alfo  confidered  as  his  pofl[eflion. 
Upon  the  whole,  his  poflcflion  was  upwards  of  twenty 
years— -Both  orders  quaihed. 

567.  Rex  V.  Bruftgwyrtj  Hilary  Term,  13.  Geo,  3.  Edi^IFi  maninwf 
tor's  AiSS. — ^The  cafe  ftates.  That  Richard  Hobby ^  tlie*  woi»»»>  wi» 
pauper,  was  hired  for  a  year  in  the  parifli  of  Brungwyfty  »«?^e*«*«* 
and  ferved  it  purfuant  to  fuch  hiring,  and  received  his  l^^f^^^tm 
wages:    that  about  1755  he  married  Jane  Davis^  who  •  perrou  wtw 
was  then,  and  had  been  three  years  before,  in  poflcflion  had  *^«?n  »** 
of  a  houfe  and  garden  in  the  parifh  of  Glade firy^  which  v^^^  ^ 
had  been  given  her  by  deed  by  one  Jane  JViJIlams,  the  'J;^?/  ^'"'^^ 
owner  of  the  premiles  tor  upwards  of  thirty  years  before:  iicmci>cby  Aw^ 
that  the  faid  Hobby  and  his  wife  lived  in  die  faid  houfe  days  rei>dem» 
and  premifes  for  feventeen  years  after  their  marriage,  and  ^^  ^^^^ 
never  paid  any  rent,  nor  were  interrupted  in  die  enjoy- 
ment thereof  oy  the  lord  of  the  manor,  nor  any  other 
pcrfon  whatfoever:  that  about  Lady-day  laft,  and  fome 
time  before,  Hobby  applied  to  the  officers  oiGladeJlry  for 
relief,  who  refufed  to  relieve  the  paupers  on  account  of 
their  being  owners  of  the  faid  houfe  and  premifes,  which 
the  parifhioncrs  of  Gladejlry  pretended  were  built  on  the    * 
lord's  wafte,  and  infifted  on  their  felling  the  premifes,  and 
that  they  fhould  be  removed  to  Brungwvn :  that  about 
Lady-da^  laft,  the  pauper  and  liis  wife  fold  the  houfe  to 
the  panfh-ofliccrs  of  Cladijlry  for  fcven  guineas,  and 
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Oi<;  Qi\7r\  en   The  hi.f:;.L:>  of  a  ;::hrcr  or  catrlc,  CLirinq 


tiic  coiiriiiun.-.r.j  ofti.-:  r. :::iv;:  =:•.■.  :::-.d  v.I:il-j  the  lame  was 
dutjifui  pynbi^j,  for  tiv  :,.  cr  1 1"  ibr-)  davi  and  wx^- 
wardi,  bciwcciw;//,^,,  ...,^,   in  u:t  vc-r'1776  and  J/m- 
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fummer  m  the  year  1771 :  and  that  it  does  not  appear  to      R«v^. 
'tis,  that  the  faid  annuity  was  rated  or  aflefled  to  any  of  'SrocrLrT 
the  public  levies  :■  we  therefore  do  adjudge  the*parim  of    P©M<wy' 
.  .Slock ley  Pemr.oy  to  be  the   laft  legal  fcitlcnient  of  the 
pauper. — Lord  Mansfield  faid,  tliere  w^ife  no  colour 
for  adjudging  the  pauper  to  liave  gained  a  fettlement^ia 
Cheriton  Fitzpayfie.   He  did  not  go  thither  to  refide  upon  .^ 
his  own;   lie  abfconded  there  to  avoid : his  creditor^. 
This  was  no  fpcfcilic  legacy  ;  it  is  payable  out  of  her 
whole  pei-foiial  eftatc.     But  if  it  were  a  fpecific  legacy, 
has  a  fpecific  legatee  any  right  ta  ^o  and  live  upon  the 
ellate  ?     If  it  had  been  a  rent-charge  out  of  a  freehold, 
it  would  not  give  a  rigiit  to  live*  upon  fuch  freehold. 
But  this  man  had  only  a  pecuniary  demand.    There  was 
no  colour  for  his  going  to  live  upon  this  leafehold  eftate 
as  his  own. — The  other  three  Judges  concurring, 
the  order  of  fcllions  was  affirmed. 

569.  Rex  V.  Palnfw/cky  Eajier  Term^  14.  G^o,  3.  Burr.  The  \»I(fow  f>f 
S,  C,  783. — James  Atwood^  the  fiMl  hufband  of  the  pau-  a  man  who<Uci 
per  Jane  Skinner^  died  about  fix  teen  years  ago,  feifed  of '^'^^^  °^  » 
a  houfe  and  orchard  in  South  Stt^ck,   leaving  the  faid  J.^^^^^^^*^^^^^^ 
ya/2£  his  widow, 'and  John  jitwood  hn  fort  and  heir  by  a^iadenccof  ^ 
former,  wife,  who  w^as  then  and  now  is  a  foldier  in  the  forty  day ^  in 

•  Guards.     I'he  faid  Janc^  upon  the  faid  James  JiwQod\  ^'Z^^  of  her 
death,  put  the  faid  houfe  in  repair,  and  entered  upon  **''^^'^'^' ^"*  ^ 
the  fame  houfe  and  orchard,  not  hearing  that  any  one  ajTcitateVm- 
had  a  better  right  than  hcrfelf ;  nor  did  Ihc  know  whe-  munlc!»tc  •  fjr- 

-  ther  the  faid  John  Atwood  was  dead  or  living.     The  faid  ttemfnt  to  a  fc* 

•  7^««f  lived  in  the  faid  houfe  for  about  {^\tn  years  after  *^**"^  hufba«»d, 
the  fbid  James  Atvjood\  death,  and  then  intermarried  "'^xl^'^  ^ 
with  JVtlllam  Shinner^  wiio  was  fettk-d  in  Painfzu':ck>  The 

;  faid  JViWam  Skinner  refided  with  his  faid  wife  in  the  faid  ^^^j,^^"^"^ 
houfe  till  his  death,  which  happened  about  two  years  ^^   ^^Qi^ 
afterwards,  and  left  by  her  the  two  other  paupers  his  *•  of  Ce»5&. 
children.     Afterwards,,  after  his  dcceafe,  the  faid  Jane  ca»$."     v 

.  lived  in  the  faid  houfe  till  about  three  quarters  of  a  year  • 

ago.  She  paid  one  (hilling  quit-rent.  The  faid  John 
Aiixjood^  the  fon,  claimed  the  prtmifcs  about  four  years 
after  his  Citiicr's  death  ;  and  again  about  feven  years  ago ; 
and  on  Scturday  before  ihe  fefiions  fold  his  intereft 
therein,  the  houfe  being  fallen  dov*rn,  for  40I.  fixpcnce 
whereof  was  paid  in  carneft. — The  CourvT  were  of  opi- 
nion, diat  this  mere  riglit  of  dowe.r  was  not  fufficient  to 
gain  afettlcmcnt  mv.&Mh- ^tock  for  her  fecond  hufband 
and llie  chilflreiif  fhe  bad  by  him  ;•  but  that  as  by  Magna 
£J&«ri/i  lho.>\as.ii1titlcd  to  remain  forty  days  and  to  have 

•  eftovdrs,  .ihd.migiifi  by   rdidenoe  lor  tiiat  tim?  havp  a 
claim -tP  a  ^ttlemefit  m.S^tk  Slock  for  hci  felf. 

5JO.  Rex 
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A  manU  570.  ^jr  9.  Kmdani^  Trhttty  Tsrm^   14.  C^.  «•  Bitrr, 

^gghu*  «l»  f .  C  7^3. — The  pauper,  Tmitfi  Gibfrn^  with  his  wife 
J^**fj*  ••*^  and  diUdfcn  wore  permitted  to  refilde  with  his  wife's 
•^n'oTlMr  <QOthcr  in  Natlaad  in  part  of  her  houfe,  which,  with 
Mocher  for  foty  lands  thereto  belonging,  had  been  bequeathed  to  her  by 
dij%  ahtr  htf  bcT  httlband  '^during  her  chafte  viduitv ;"  and  from  and 
■*^*^'»**^  after  the  determination  of  her  chafte  viduity  to  truftces, 


at^tienKnT    ^  ^^'^  ^^  (ame»  and  appl^  the  produce  to  the  payment 

fliihoush  fuch    of  debts,  and  then  to  divide  the  reiidue  equally  aroon^ 

•ftate  was  de-  his  fons  and  daughters^  or  fuch  of  them  as  fhould  be 

vifed  to  the       living  at  the  time  of  the  determination  of  the  chafte  vi- 

llu^r^'^  hcr'iife  ^'i*^' of  his  Wife.    The  paupers  continued  to  rcfidein 

wad^ucn7o  ht  ^^^^  P^^  ^^  ^^  houfc  allotted  to  them  from  the  death  of 

ibM  for  the       the  widow  in  June  1769,  until  the  premifes  were  (bid  br 

benefit  of  h:r   the  truftces  in  the   Fehtuary  following.      The  queftion 

cUdroi.  ^.j5^  Whether,  as  the  daughter  was  intitled  to  a  diftri- 

butive  fhare  of  tl>e  money  raifed  from  the  iale  of  the 

devifed  preniifes,  and  was  not  rcmoveablc  during  that 

term,  fhc  had  gained  a  fettlement  in  Natland?    The 

matter  was  referred,  by  the  confent  of  the  parties,  to 

Gould,  Ju/licc^  at  the  aflizcs  for  Laneqfter^  I774»  ^^ 

on  hearing  counfel  on  both  fides  he  was  of  opinion,  that 

the  fettlement  is  in  Natland:  and  afterwards,  on  an  in- 

effeAual  application   to   vacate   this  deciiion.    Lord 

Mansfield  intimated,  that  he  was,  as  tlien  advifed,  of 

tlie  fame  opinion  as  the  learned  Judge* 

Ifamanwhoit      57 1.  Rex  V.  Inhalltants  ef  St.  MichaePs  Bath^  Eaftcr 

infoivent  hat     Term^  21.  Geo.  3.  DcugL  630. — '1  he  cafe  ftatcs,  That  tlic 

^T7-iou^U    P^"P^''»   y^*'^  Freemaity  being  entitled  to  two  freehold. 

uet  forVie* "    boufes  in  IValcott^  one  of  the  value  of  28I.  a-year.  t!ic 

payrmntufhit  Other  of  26I.  a  Ycar>  in  1778  (fonvcycd  them,  by  leat'c 

debrt,  and  tf-  and  releafe,  to  truftces,  in  truft,  to  be  fold,  and  the  money 

terwards,  before  ariiing  from  the  fale  to  be  paid,  firft  in  difcharge  of  two 

ue^foi^cJ'gct   "mortgages  due  thereon  amounting  to  500I.  afterwards  to 

fi-auHukni'iy      liis  Other  Creditors  rateably,  and  the  furplus,  if  any,  to 

into  p«*ircflrion,  him,  his  executors,  adminiftrators,  and  afligns :    that  the 

a  rciidcnccof     houfcs  were  both  let  to  other  perfons  at  the  time  of  the 

ffo't  ealn^a  fcu  ^^^^'^y^^ce,  and  the  pauper  then  refided  in  a  public-houfc 

ilement.        '   ^"  ^}^^  parifh  of  St.  Micpaely  at  the  rent  of  40I.  per  anntm, 

Cald  uQ.        which  he  had  occupied  feveral  years,  till  lie  failed :  that, 

afterwards,  one  of  the  houfes  becoming  void,  the  truftcc>. 

having  the  pofTeffion  and  the  key  thereof,  employed  one 

Betty  Farranty  then  a  lodger  in  the  pauperis  houfe,  to 

clean  the  faid  vacant  houfe,  and  paid  her  3s.  for  fo  doing, 

and  delivered  her  the  key  for  that  purpo/e;  which  having 

done,  Ihc  placed  the  key  in  the  bar  ot  the  public-houfc, 

among  fome  other  things  of  her  own  which  (he  kept 

there,  intending  afterwards  to  re-deliver  it  to  thetniflcci^ 

but 


e 


Settlement  by  estate.  641 

•Ht  that  the  pauper's  wife  took  it  from  thence,  and  took      ^«*  "• 
>ofleflion  of  the  vacant  houfe^  and,  with  her  hufbandi^^"*''^j^'JJ*- 
lad  coruinued  there  ever  fince  to  the  time  of  the  remo-     chakl'i" 
ai,  being  in  the  whole  one  year  ^nd  three  quarters :       BkVik    ' 
hat  one  of  the  truftees,  feeing  her  carrying  her  goods 
hither,  gave  her  notice  that  Ihe  was  doing  wrong,  not 
laving  theconfent  of  cither  the  truftees  or  creditors;  to 
^hich  (he  replied,  *'  I  am  going  to  my  own  eftate,  for 
*  1  and  the  children  cannot  lie  in  the  ftreet :"  that  the 
reinifcs  had  not  yet  been  fold  by  the  truftees :    that  the 
alue  thereof  was  about  650I.  at  prefenl,  but  at  the  time 
»f  the  conveyance  was  fomething  more  :  that  the  debts 
•wing  by  the  pauper,  for  which  luch  truft  deed  was  exc- 
uted,  including  the  two  mortgages,  were  88 il.  and  up- 
wards :  that  it  did  not  appear,  on  that  deed,  how  the  * 
nnual  rents  were  to  be  difpofed  of,  till  the  fale  fhould 
►e  made. — Lord  Mansfield.     If  the  eftate  on  which 

pauper  relides  is  fubftantially  his  property,  that  is  fuf- 
icient,  whatever  forms  of  conveyance  there  may  be ;  and^ 
hcrcfore,  a  mortgagor  in  poffefSon  gains  a  ftttlement, 
iccaufc  the  mortgagee,  notwithftanding  the  form,  has 
»ut  a  chattel,  and  the  mortgage  is  only  a  fecurity.  It  i& 
n  affront  to  common  fenfc  to  fay  the  mortgagor  is  not 
he  real  owner.  But  here,  what  intereft  had  the  pauper 
11  this  eftate  ?  He  made  an  immediate  conveyance  to 
ruftces,  not  a  mortgage,  to  fell  and  pay  off  two  mort- 
ages  and  other  debts;  and  when  this  conveyance  was 
lade,  it  was  fo  doubtful  whether  there  would  be  any 
urplus,  that  the  deed  fays  that  he  lliall  have  the  furplus, 
f  any.     He  had  only  a  chance  of  a  refidue,  and  had  not 

right  to  Continue  a  moment  in  poljeffion.  A  mortga- 
or  has  a  right  to  the  poflcflion  till  the  mortgagee  brings 
n  ejeftment.  After  the  mortgagee  has  got  into  pofteilion 
ic  might  gain  a  fettlement.  There  is  ft  ill  another  and  ^ 
trongcr  ground,  in  this  cafe,  for  the  poflefliori  was  gained 
►y  fraudi  —  Willes  and  Ashhurst,  fujllceiy  of  the 
ame  opinion.  —  Buller,  Jttflice.  I  am  of  ^he  fame 
»pinioni  To  make  this  refemble  the  cafe  of  a  mort- 
;agor,  an  inftance  muft  be  (hewn  in  which  the  morc- 
;agce  had  been  in  poffeffion,  and  has  loft  it  igain  by 
raud. 

572.  kek  V.  inhahittints  o/fP^Vt^iingkam^frinhyTcrm^^*^'^''"'^^^^^ 
ti.  Geo.  3.  D(^ugL  jGj.—Roi^ertBiuany,  the  late  hufband^^/*"'"^^'^^'"' 
)f  MaryBiltanyy  one  of  the  paupers j  came,  with  the  faidj!]^'.  ,^*^'' 

herefore  if  an  edatc  be  devired  ro  troffees  to  be  fold  to  pay  debts,  anci  (o  divide  the  Tur* 
tills,  if  any,  between  ^.  B.  and  (7.  j  yU  has  an  ejuitable  intcrcd  ifi  theeiUte ;  and  by  rcfidinf 
ipon  it  forty  days  gairis  a  reiilemcnt. 

Vot.  It*  T  t  Ma>)-i 


kiiei  in  fee  of  a  copyhold  mefluage  or  t 
dreth  holden  of  the  manor  of  IJaddtTihat. 
dercd  the  fame  to  tlic  ufe  of  her  will,  i 
fcifed  of  a  freehold  dove-houfc  and  piece 
dmh,  by  licr  laft  will,  bearing  dale  the 
1768,  devifcd  in  tlic  words  following  :  '* 
*'  vife  all  tliat  my  copyliold  mcffuagc  or  te 
*'  in  \  now  dwell,  with  the  appurtenants  1 
*'  ing,  alfo  mv  freehold  dovc-houfe,  and  tl 
*'  which  the  fame  now  ftands  on,  unto  T 
"  and  to  their  heirs,  in  truft,  to  be  fold  ; 
"  venicntly  can  be  after  my  deceafe,  for  i 
"  funi  that  can  be  got  for  the  fame,  and 
"  ling  from  the  fale  thereof  (ovtr  and  al 
"  andexpences  of  feUing  thefamejtobe 
*'  between  Rcheri  Bii:any  and  the  ihrei 
"  tfilliam  Bltiaiiy  deceafed,  Ihare  and  1 
fViHiam  BUianyt  in  the  will  mentioned, 
brother,  and  Jiciert  Biltany  a  younger  bn 
were  the  ncpliews  of  the  teftatrix.  Up 
which  ham)ci)cd  about  twelve  years  ago, 
took  pofleffion  of  the  copyhold  inelTuagc. 
of  leai'e  and  rcleafe,  of  the  24th  and  25th 
the  releafe  being  mndc  bciwetii  2",  S.  and 
devifces,  of  the  fiift  part,  Jane  Bittany 
j4ungicr  a[id  Afaiy  his  wire,  late  Afary  i 
Hnd  Elizabeth  Bittany  fpintter,  of  the  fee 
■  Robfrt  Blliany  of  the  third  part ;  rccitii 
EI'matieth  Blliany,  and  that  the  faid  Jan. 
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iteuld  take  the  fatd  dove-houfe  and  piece  of  ground  for  R»x  ^» 
IS*  fhare  ;  it  wjis  vvitnefTed,  that,  in  coniideration  of  the  I»ha'*-taht'i 
lid  agreement,  T,  S.  and  R.  IV,  did  thereby  grantj  bar-  ^'.^^'/J, 
aiii,  fell,  and  convey,  unto  the  laid  Robert  Hittafiy  the 
ftd  frecljold  piece  of  ground^  with  the  dove-houfc  there- 
11  ereded,  to  hold  to  him  his  heirs  and  affigns  for  ever. 
n  the  fald  rcleafe,  there  was  a  covenant  from  T.C,  and 
f*  fV.  for  quiet  enjoyment,  and  to  make  furihcf-afla- 
inccs  ;  and  a  covenant  from  Jane  Blltanyy  John  Aungier 
id  A'fary  his  wife,  and  Elizabeth  Biitanyy  to  Robert  Bit-^- 
rwv,  his  heirs  and  affigns,  that,  for  the  further  jVerfor- 
lance  of  the  faid  agreement,  and  for  quieting  him  in  the 
bflcffion,  not  ohiy  of  the  faid  freehold  piece  of  ground, 
ovc-houfc,  and  preniifes,  but  alfo  of  the  copyhold  mcff- 
Jage  and  premifes'  with  the  appurtenants,  and  for  extin- 
niliiing  airy  claim  they,  or  aAy  of  them,  might  chal- 
fnge  or  demand  of,  in,  or  to,  the  fame,  as  hcirefles  ti 
tw  of  the  faid  E/hahctb  B'ntany\  ov  otherwifc  howfoeverj 
bey  did  thereby  remife,  rcleafcj  and  for  ever  quit-claim^ 
hto  the  faid  Acbcrt  BUtany^  all  martner  of  right,  title, 
'oft,  property,  claim,  and  demand  whatfo^vcr,  of,  in,  t6 
r  out  of,  the  faid  freehold  premifes,  and  alfo  of,  in,  to, 
r  out  of,  all  and  Angular  the  faid  copyhold  premifes ; 
idk  thcteby,  fcverally  promifcd  to  do  arty  further  aft  or 
id  for  continuing,  tnc  faid  copyhold  itiefiuage  and  pre- 
I'ifes  to  the  faid  Robert  Bittany.  No  farther  conveyance 
*'  the  copyhold  premifes  was  made  by  the  other  panics  in 
c  faid  indentures  named,  to  Robert  Bittany  \  but,  at  a 
;  wrt  holden  for  the  manor  of  Haddenham^  on  the  17th 

^pril  1770,  Robert  Bittany  was  admitted  in  fee  to  thd 
cf    meffuagc  or  tenement,  with  the  appurtenants,  as 
ufin  and  heir  at  law  of  Elizabeth  Bittany,     He  rcfided 
trlie  faid  mcffaage,  and  continued  in  the  uninterrupted 
f^eflion  and  quiet  enjoyment  of  the  faid  freehold  and 
^jrliold  eftates  to  the  time  of  his  deatli,  being  about 
f  o  n  or  twelve  years,  and  was,  during  that  time,  af- 
^c3  and  paid  to  the  land-tax;  but  the  faid  premifes 
~^?  not,  at  any  time,  of  the  value  of  30!.  and  they  are^ 
i"^is  time,  agreed  to  be  fold  for  i5l.-»-LoRD  Man's- 
-  X-D  mentioned  the  cafe  of  Roper  v,  Radclyffe  [a)  X6  (^)  ^,  ^^^^ 
^=^",  that  a  devifee  of  the  furplus  arifing  from  xht  h\€  167.  isi. 
l^l  nds  afterpayment  of  debts  and  legacies,  has  an  equi-  10.  Mod.  ija* 
'^^  intereft  m  the  lands  thcmfclves,  it  being  in  his  o^-  **"*>•  ^^^' 
^    to  pay  the  debts  and  legacies  and  keep  the  iand.-;^  ^^ 

^  tLESy^Ju^ice,  faid,  the  fame  queftion,  Jts  ih  this  crifi^ 
^'^    occurred  in  Rex  v,  tlatlarid  [b)^  which  was  fcftrrfd  (^)  Am?,  p^^ 
^  ^ovLDyJu/licey  when  upon  the  circuit  j  who  decided,  640,  pi.  57^*- 

T  t  2  that 
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Rf«  V.      that  a  fettlement  was  gained ;  and  that  his  opinion  had 
been  aftcrwar "  .      ..      .     ^  ^     .     , 

Li^c.AM.    dersqualhcd. 


^""^■y*" "^5 been  afterwards  recognized  by  the  Court. — ^Botk  the  or- 


Without  tdmi-      573*   ^^*  v»  Inhabitants  of  North  Curry,    Afuh^Term^ 
ciflration,  a     22.  Geo.  3.  Cald.  1 77. — The  cafe  ftates,  That  yohn  tVlr." 
pcrfon  folcly      tcr^  latc  hufband  of  the  pauper  Betty  H^inter^  and  fattier  of 
wh^t'he"*"  her  four  children,  did  before  his  marriage  duly  gain  a 
whole  intercft    fettlenaent  in  the  parifli  of  Rwjhton^  by  a  hiring  and  fcr- 
doet  not  veft    vice  for  three  years  according  to  the  uatutes  in  tliat  cafe 
for  hit  own  ofc,  made  and  provided  :  that  on  the  25th  of  Septemhir  1773. 
cannw  by  rtfi-  j^g  intermarried  with  the  faid  B^//v,  his  now  widow;  and 
rcttknunu!!^  *fopn  afterwards  purchafed  a  cottage  and  garden  lying  in 
the  faid  parifli  of  North  Curry  of  tiic  yearly  value  of  20s. 
of  John  Collinsj  Efq ;  for  14I.  14s.  who  by  leafe,  dated 
tlie  8th  of  March  i775»  (lc^i^<^(l  ^be  fame  to  the  iiiid 
John  ff^intery  his  executors,  adminiftrators,  and  aflignsy 
for  the  term  of  ninety-nint  vears,  if  the  faid  Jchn  /flntir 
and  Elizaheth  his  wife,  and  *Jamei  his  brother,  or  any  or 
either  of  them,  fhould  fo  long  live,  under  tlie  yearly  rent 
of  2S. :  that  the  faid  John  IVinter  foon  afterwards  entered 
into  pofleilion  of  the  faid  cottage  and  garden,  which  was 
never  rated  to  the  land-tax  or  any  parochial  taxes;  and 
he  and  his  faid  wife  refided  therein  from  thence  till  about 
the  26th  of  AJay  1780  ;    when  the  faid  John  IFlnter  died 
intcftate,  leaving  the  faid  Betty  his  widow,  and  their  faid 
four  cliil(Vcn  \  who  foon  afterwards  became  chargeable 
to  the  faid  parifli  of  North  Curry  :    but  the  o vcrfccrs  re- 
fufed  to  relieve  her,  unlefs  flie  would  go  into  the  work- 
houie  ;   whereupon  flie  and  her  faid  cliildren,  about  the 
middle  of  January  1 781,  quirted  the  poflellion  of  the  faiJ 
cottage  and  garden,  and  went  into  tliework-lioufe  of  the 
faid  parifli  of  North  Curryy  and  were  there  relieved  and 
maintained  by  that  parifli  till  the  24th  of  February  1781; 
when  an  order  of  removal  was  made  for  removing  thern 
from  North  Curry  to  RwJJjtou  ;  in  confcquenee  of  which 
all  the  paupers  were  accordingly  removed  to  the  faid  panlh 
of  P.uijfyton^   who  entered   an  appeal  therefrom  at  th: 
Eafter  feflions  24th  of  April  1 781,  which  was  then  ad- 
journed.    The  faid  Betty  JVintcr  foon  afterwards  returnd 
to  the  faid  tenement,  and  rcfided  there  till  the  iStli  ol 
April  1781 ;  when  the  faid  cottage  and  garden  were  pur- 
chafed of  her  by  Thomas  Humphreys  of  Not  th  Currv  afort- 
£aid,  for  the  refidue  of  the  faid  term  of  ninety-nine  year^t 
for  the  fcm  of  61.  6s.  and  no  more ;  and  by  indent!:." 
'dared  the  28th  of  April   1781,  flie   afligncd   the   fini* 
to  him  accordingly.     After  making  this  afl:gnmrar,  u 
wit,  on  the  nth  d^y  of  Ju/y  1781,  being  the  day  after:::: 


tinl 


I 


SETTLEMENT   BY   ESTATE.  645 

firil  day  of  the  prefent  feflions,  tho  faid  Betty  Winter  fued  '^^^  *• 
out  letters  of  adminiilration  of  the  goods,  chattels,  and  Inhabitawt* 
effects  of  the  faid  ^john  Winter y  her  late  deceafed  hu(band.  CvAv, 
— Lord  Mansfield.  In  thcfe  cafes  we  fhould  avoid 
a  nicety  of  dillindion.  This  is  not  materially  different 
from  the  cafe  of  Widworthy.  As  the  children  were  inti- 
tlcd  to  two-thirds^,  the  widow  is  not  properly,  and  in  the 
fenfe  of  the  cafes,  the  fole  next  of  km. — WIllbs,  Juf* 
tice.  The  widow  was  left  in  neceflitous  circumftances, 
and  a  fit  objeft  for  removal  to  the  poor-houfe.  There 
is  no  pretence  for  imputing  improper  motives  in  fo 
doing.  The  children  had  an  interell,  though  they 
could  not  havft  adminiftration. — Ashhukst,  Jufiice.  I 
adhere  to  the  authority  of  the  cafe  of  Widworthy^  which 
is  not  (haken  :  for  at  moft  more  has  not  at  any  time 
been  faid  by  the  Court,  even  in  the  cafe  of  one  folely  in- 
titled  in  every  fenfe,  than  that  fuch  cafe  would  deferve 
confideration. — Buller,  Jufiice^  concurred. 

574.  Rexv.  Tarrant  Launcejion^  Trinity  Term^  22.  Geo.  3.  A  furrender  of 
Cald.  209.— Cafe  Hates,  That  John  Hatcher^  father  of'V^hi^d't^ 
Thomas  Hatcher  the  pauper,  was  born  in  the  parifli  of  ^JJy  y^^,^* 
MarnhuU  in  the  county  of  Horfet  \  from  whence  he  was  the  family,  and 
bound  an  apprentice  to  one  Ihomas  Clench  of  tlie  pariih  the  taking  of  a 
of  Stower  Paine  in  the  faid  county,  and  ferved  his  ap-  "•^  <>"•>  *»  ^^ 
prenticefhip  with  his  faid  matter  in  the  faid  parifli  o^^Z^^'r^'^' 
titower  Paine:    that  afterwards  m  the  year  1742,  the  laid  ^^  7.  and  will 
John  Hatcher  intermarried  with  one  Mary  Ham  of  the  roi  prevent  t 
parifh  of  MarnhuU,  daughter  of  Edith  Ham  of  the  faid  fcitlcmeni  be- 
parifli :  that  the  faid  Edith  Ham,  at  the  time  of  the  mar-  j^^^^^"**  ^^ 
ringe  of  her  faid  daughter  with  the  faid  John  Hatcher^  rci  en   , 
was  polTefred  of  a  certain  ancient  cottage  or  dwelling- 
houfe  in  the  faid  parifli  of  MarnhuU'^  called  Mud*s  Plot^ 
with  the  out-houfcs,  garden  and  appurtenances,   for  a 
term  of  ninety-nine  years,  determinable  on  tliree  lives  : 
that,  immediately  upon  the  faid  marriage,  tlic  faid  Edith 
JHam  gave  her  aaughter  and  the  faid  John  Hatcher  an 
abiding  in  the  faid  cottage;  fhortly  after  which  the  faid 
Edith  Ham  built  a  tenement  adjoining  thereto,  and  rc- 
lided  partly  in  the  one  and  partly  in  the  other  of  the 
faid  tenements  till  the  time  of  her  death  in  the  year 
1 750  :  the  faid  John  Hatcher  and  Mary  his  wife  occupied 
the  faid  original  cottage  during  the  whole  of  the  faid 
time ;  but  there  was  no  gift  or  conveyance  of  the  fame 
made  by  the  faid  Edith  to  the  faid  John  Hatcher :    that 
the  faid  Edith  Ham  had,  befides  her  faid  daughter,  one 
(on,  called  Wdliam  Ham :    that  previous  to  her  death, 
ihc  faid  Ihe  meant  to  give  a  houfe  to  «ach  of  her  faid 

T  t  3  children^ 
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J^»*  *•  children,  and  if  cither  of  them  chofe,  on  her  death,  to 
Lauwcm**^  buy  the  otlier  parr,  he  would  then  have  tljc  whole:  the 
^fUMCKiTojr.  ^^^.^  lifiith  Ham  died  intcftate,  and  no  letters  of  ad- 
niiniftration  of  her  goods  and  chattels  were  taken  out: 
that  upon  the  death  of  the  faid  Edith  Ham^  7«^«  Hat^ 
<hcr  and  Mary\\\%  wife  continued  in  the  occupation  of 
the  faid  ori^^inal  cottage  \  and  the  faid  lyiiliam  flam  tcci; 
poircflion  of  the  f^id  new  tenement;'  that  in  the  year 
1755  ^^^^  ^^^^  John  H»tcrj(r  purchafcd  the  faid  new-built 
tcncmint  of  his  brother-in-law  the  faid  lydiiam  Hazr^ 
for  iLu:  ium  of  four  guineas  ;  and  on  the  51)1  ilav  of 
Fihvr.ayy  \\\  the  fan:c  year  furrcndcrcd  the  o!4  Icafc  cf 
tliC  faid  cottage  called  Alud*:  Pkt^  with  the  out-houfcs, 
garde;.,  and  appurtenances,  to  Jilary  HuJJ't:'^^  the  ladv  of 
themnnor;    who,  m  conf:dcration  thereof^,  and  alio  in 


mg 
with  the  garden  and  appurtenances  thereto  belonging, 
called  Aju(i*s  Ploty  and  a  fmall  piece  of  ground  taken  out 
of  the  wallc  adjoining,  and  for  ten  years  pail  inclofed  ss 
a  garden,  for  the  tcnn  of  nincty-iuine  years  dctcrminahle 
on  three  lives,  at  the  yearly  rent  of  25.  6d.  per  atmum: 
that  by  the  faid  renewed  leafe  it  was  dcclaied,  that  tl.c 
faid  rxccutors  or  adminiftrators  of  the  faid  yohn  //j:- 
^hcr  lliould  hojd  the  faid  premifes  after  the  death  of  the 
faid  John  Hatcher^  in  truft  for  faid  Miiry^  Itis  \n  ife,  if  fue 
iurvivcd  him,   during  the  then  remainder   of  the  f^iid 
lenfe  ;  and  after  both  their  deaths  for  the  bcr.crit  cf  the  ; 
fon  'Jnhrt^  in  cafe  he  ihould  furvive  his  faid  father  ani 
inorlior:  that  the  faid  Joi::  /Ltubcr,  tlic  paiipci'j;  fatl  cr, 
continued  in  tiic  poflreiFion  of  the  faid  origiiiai  ccttrg; 
from  liie  time  of  the  death  of  the  faid  E^/.-t/i  J-Iurr.  in 
1750,  nnd  from  the  time  of  the  renewal  of  the  fnid  itafe 
to  the  time  of  !i!c  death,  which  happened  in  i;'^;  ;  an.: 
which  the  la'd  Aftity  r'.otckcr^  his  widow,   ccniinucJ  i:i 
the  pofiertion  of  tho  faid  premlfe?;  till  the  year   i;"*!; 
V  hen  Ihe  eonveycd  the  fame  to  her  fon  ychn  HnuLi : 
thiit  the  laid  paiipcr  Thcj?ir,s  Hatcher  continued  to  live 
with  his  mother  as  part  of  her  family  for  near  a  twelve- 
month after  the  death  of  the  faid  John  Ilatcicr  his  fa- 
ther. -  Lord  Mansfield.     This  was  not  a  purcliaff 
within  tl;e  me^mtngof  theftatute  9.  Get,  i.  c.  7.  butor.iy 
a  furrend^r  ot  »he  old  leafe  and  getting  a  new  one,  pav- 
ing the  fine.-— U  iLLEs,  Jujiice,     After  fuch  a  Ic-ng7li  of 
(q)  Ante,  p:s5  pollctljoii,  tlie  c:ifc  of  Rex,  z\  Cold  Jjhlcn  [a)  is  ilipc jil.-r 
6iy  |4. 5ji.     AsuuuiiiT  and  Buller,  Jujliccs^  concurred. 
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575.  Rex  V,  Inhabitants  of  Chew  Magna^  Mich.  Term^  A  perfon  intl- 
i?4.  Geo.  3.  Cald.  365.— Cafe  ftates,  That  ^  the  pauper '^-^  *^<>"«^«f 
jGhji  Curvcr,  being  fettled  at  Ubley,  about  the  year  1770  Iww'^f'"^^"' 


an  in- 


caiue  into  the  parifli  of  Chew  Magnoy  where  he  married  teftite  to  part  of 

one  Anne  HippeJUy :    the  faid  j4fme  Htpj>e/I/y^s  mother  a  leafthoid  ef- 

was   entitled  to  a  leafehold  cftate,  confifting  of  three  ^^***<*<^^"P'^ 

acres  and  an  half  of  ground  in  the  faid  parifli  of  Chew  ^^^^^T^li^"^ 

Afagna  for  a  term  of  years  determinable  wi^h  one  life:  cpjoy^^^j^f 

the  mother  died  inteftate  in  1775  *   having  the  pauper's  h>»  proportion 

wife,  a  fon,  and  another  daughter ;    no  loiters  of  admi-  oi  the  rents, 

niftration  were  granted  of  the  mother's  eftatc  :   the  pre-  ""f*"'  «*"J» 

niifes  during  the  mother's  life  were  rented  by  Jane  Har-  tl^^'^^^Xlr^ 

"vcy  at  a  racK-rent  or  4I.  los.  a-yearj    and  after  her  death  in. 

continued  fo  to  be  :    that  after  the  faid  mother's  death 

the  pauper  received  a  third  part  of  the  rent  from  the 

tenant :    foon  after  the  mother's  death  a  poor-rate  was 

made,  in  which  the  prcmifes  were  rated  in  the  following  . 

words  :    "  Occupier  of  late  Mrs,  Hippefle/s,  3s.  ajd.  ;'* 

and  the    overfeer  applying  to  pauper,  he  paid  fuch  rate 

twice !    at  this  time  the  pauper  refided  in  the  parifh  of 

^ht^jj  MagnOy  Harvey  continuing  in  the  occupation  of 

the  premifes. — Lord  WTansfield.     The  whole  turns 

upon  fuppofing  the  landlord  and  occupier  to  be  the  fame 

thing;    which  tliey  are  not.     Nothing  is  better  under- 

ftood   than  the  diftinftion  between  them.     If  then   it 

is  clear  that  no  fettlcment  has   been  here  acquired  by 

cftate,  it  is  equally  fo,  tliat  none  has  by  the  rate  ;  which 

is  upon  the  occupier.  —  Willes  and  Buller,  Juf' 

tices^  concurred, 

576.   Rex  V.  Charlton^  Eojler  Term^   24.  Geo*  3.  Edi*  ^  conveyanet 
tor's  MSS, — The  pauper  ^ohn  Drinkwater  being  fettled  after  marriag* 
at  Ajlon  under  Hill  in   Gioucejlerjh'ire^  married  Mary  the  ''y  <•»«  wifo"! 
daughter  of  Robert  Plevon^  who  being  feifed  in  fee  inter  ^^^^  *°  '•* 
4?//tf  oftlieplot  of  ground  after-mentioned,  did,  after  fuch  ^^r    *"1°'*'L 

',  V    ,  r  /•     /t-  1      •  ^    of  an  eftate  un« 

marriage,  by  an  indenture  or  reotfment  made  m  1767  dcr  the  vaiut  of 
between  the  faid  Robert  Plover  of  the  firft  part,  and  the  thirty  pouodt^ 
pauper  and  his  wife  of  the  other  part,   in  confideration  it  appearing  to 
of  the  marriage  then  lately  had,  and  for  the  regard  and  ****  pounded  on 

\     £c  t\-        ^     ^\  J  u*  r  J  •  natural  affec- 

natural  afredlion  to  the  pauper  and  his  wire,  and  in  con-  ^j^  ^^^  •„. 
iideration  often  (hillings  paid  by  the  pauper,  the  re- tended  for  the 
ceipt  of  which  he  thereby  acknowledged,  and  for  divers  ufeofbothhof- 
other  good   caufes   and   valuable  confiderations,  give,  ^'^^^  ■'***  ^'**» 
grant,  alien,  enfeoff,  and  confirm  unto  the  pauper,  his  *^^^i,hjn\|j^ 
beirs,  and    affigns,  all  that  plot  of  ground  or  garden  p,  Geo.  i. 
cgntaining  twenty  yards  fquarc  or  thereabouts,  iituate  «,  ^.  i.  5. 

T  t  4  at 


6a3  settlement  by  estate. 

R«x  V.  at  Charlton  in  the  county  of  IVorcefler^  on  which  or  fomo 
CiiAtLTOK*  part  thereof  the  pauper  then  intended  to  build  a  houfe, 
together,  &c.  to  hold  to  the  pauper  and  Aiary^  their  heiis 
and  aiTigns^  to  the  only  proper  u(e  and  behoof  of  the 
pauper  and  Mary  his  wife,  their  hetrs  and  :^gns  for 
ever.  On  this  deed  livery  of  feifin  is  indorfcd.  It 
farther  appeared  in  evidence,  that  although  ten  {hillings 
is  mentioned  in  the  deed,  neither  that  nor  any  other  fum 
ivas  paid  or  agreed  to  be  paid  by  the  pauper  to  Rohttt 
Pleven  \    but  on  the  contrary»  Rfihtri  Pievon  offered  to 

frivc  the  plot  of  ground  to  the  pauper  to  build  him  a 
loufc  for  him  and  his  wife  to  live  in,  and,  being  a  car* 
penter,  promifed  to  do  all  the  carpenter's  work,  and  find 
the  timhcT  gratis^  and  did  fo  accordingly  ;    and  the  pau- 
per, being  a  bricklayer  and  plaillerer,  did  that  worL 
^Jliat  the  pauper  entered  on  the  meiTuage  and  land,  and 
lived  on  and  enjoyed  the  fame  for  ten  years  and  upwards. 
About  four  years  ^igo  the  pauper  and  his  wife  joined  and 
levied   a  fine,  and  n>ortgaged  the  premifcs    for  thirty 
pounds,  and  two  years  fince  fold  the  fame  for  forty  gui- 
neas to  one  Baldwyn,  who  is  now  feifed  in  fee.     The 
plot  of  ground  before  the  conveyance  to  the  pauper,  and 
the  building  of  the  houfe,  was  not  worth  more  than  one 
guinea,  and  there  was  no  promife  or  agreement  before 
the  marriage  to  convey  it.     The  felTions  held  the  fettle- 
ment  to   be  at   Cl?arl/oH.  —  Mr.   Wilson    and    Ma. 
Caldecott  fhcwcd  caufe.     They  faid,  that  the  flatute 
o.  Geo.  I.  c.   7.   f.  5.  extended  (nily  to  purchafes  for  1 
moncv-coniidcration.     It  had  been  fo   determined  re- 
pcatcdly,  and  the  words  of  the  ftatute  were  clearly  fo, 
for  tiie  only  purchafes  fpoken  of  arc  thole  for  which 
fomclhing  was  to  i^c  paid.     Wherever  there  was  a  fub- 
ftr*iuial  and  bonafulc  rcafon  for  the  conveyance,  as  mar- 
ripj;c  was  in  this  cafe,  it  was  fufficient,  the  ohjcd  of  ii?c 
aft  being  only  to  prevent  fmall  fraudulent  purcharcss. 
(m)  1.  Burr.      1  n  fupport  of  this  doftrine  they  cited  Rex  v.  Afarzvcod{a)^ 
s.C.  3&6.         Rex  V,  Hemingion  (Ifjy  Rex  v.   Ingleton  (c)^  and  Rex  v. 
Ami, page  632,  Brangwyn  (d).  As  to  Rex  v,  Sawbridgc^-jjortb  (r),  they  faiJ, 
V^  2.  Burr*       ^^  ^^'^^  prior  to  the  other  cafes,  and  appeared  to  have 
s.c:.*566/       gone  on  fome  appearance  of  fraud  in  the  furrendcr.     An 
{c)  z.  Burr.      argument  had  been  raifcd  at  feflions  from  the  form  of 
s.  c.  560.         this  deed,  which  in  the  premifa  gave  an  eftate  to  the  huf- 
(d)  Ame,^pagc  ^^^^^  only,  and  it  was  contended  that  the  wife  could  not 
(o'au^r.  S.  C.   ^^ke  anything  by  being  named  in  the  habendum.     But  in 
56.*  the  li;nitation  of"  the  ufe  which  followed,   both  hulbanJ 

An%p^cii6.  and  wife  were  named,  which,  fince  the  ftatutc  of  ufes, 
P'-  557-  was  fuflicient  to  give  them  both  an  eftate  at  law,  and 

wo.uld  have  been  fufficient  in  equity  before.     In  the  cafe 

of 
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of  Friinkmarriagc^  the  wife  took  a  jointeftatc-tail,  tliOQgh  Rix  v. 
not  named  till  after  the  habendum.  Therefore  in  this  C«Ati.TOjr. 
cafe  the  hufband  took  a  moiety  in  right  of  his  wife. 
But  in  truth  it  was  immaterial  whether  the  huiband  or 
wife  took  the  eftate  under  the  conveyance,  provided  it 
was  not  for  a  money-confidcration. — Mr.  Bearcroft, 
€ontray  faid,  that  all  the  cafes  hitherto  determined  had 
been  where  the  eftate  pafTed  to  the  wife  by  conveyance, 
and  to  the  hufband  by  operation  of  law.  In  this  cafe 
the  hufband  takes  nothing  by  operation  of  law ;  ho  take? 
by  the  grant ;  and  it  has  not  yet  been  decided,  that  fuch. 
a  purchafe,  although  not  for  a  money-confideration,  is 
not  within  the  ftatute.  It  is  clear,  that  the  wife  takes  no 
eftate  in  any  part  by  this  deed.  The  preraifes  arc  to  the 
huiband  and  his  heirs  ;  and  it  is  fettled  in  Baldwin^ 
cnff{a)<i  that  the  habendum  cannot  leflen  an  eftate  ^x*  («)  ^.c^^mii 
pre.fsly  given  by  the  premifes.  It  has  been  faid,  that  by  *  ^ 
the  fubfequent  limitation  of  the  ufe,  a  moiety  paflcd  to 
the  wife :  fo  it  would  if  the  ufe  had  been  well  limited ;  as, 
**  habendum  to  the  hufband  and  his  heirs,  and  to  the  ufe 
**  of  the  hufcand  and  wife,  and  their  heirs."  But  there 
muft  be  fome  perfon  to  be  feifed  to  the  ufe  for  an  in- 
ftant.  The  perfons  to  ftand  feifed,  and  thofe  to  whom 
the  ufe  is  given,  cannot  be  the  fame  as  they  would  be 
here  if  that  conftruflion  were  to  prevail. — Willes, 
Jufilce{b)s  The  qucftiDn  is,  Whether  either  the  huf-{^l^'W«  * 
band  or  wife  took  fuch  an  eftate  by  purchafe  as  will  be  ^  ^*»*- 
within  the  ftatute  9.  Geo,  i .  c.  7.  ?  I  think  the  aft  meant 
•only  ptirchafes  for  money  or  other  valuable  conlideration. 
From  every  part  of  this  deed,  as  well  as  from  the  fads 
flawed  in  the  cafe,  it  appears  to  have  been  a  conveyance 
grounded  on  mutual  love  and  afFeftion,  and  the  confi- 
deration  of  marriage  with  the  grantor's  daughter.  The 
money-confideration  inferted  is  only  the  form  of  the 
conveyance.  But  Mr.  Bearcroft  argues,  that  under 
this  conveyance,  as  it  is  framed,  although  the  intention 
was  to  give  a  joint  eftate,  the  wife  takes  nothing;  and  in 
that  refpcft  the  cafe  diffisrs  from  thole  that  have  been 
decided.  This  is  the  only  diftinftion  that  is  attempted 
to  be  made  between  them  ;  and  admitting  it  to  exift,  I 
am  of  opinion  that  this,  although  a  gift  to  the  hufband, 
would  not  be  within  the  ftatute.  But  I  think  the  wife 
took  an  eftate ;  for  by  rejefting  the  latter  part  of  the 
habendum^  which  cannot  have  eflfeft,  it  will  run,  **  to  the 
♦•  hufband  and  his  heirs,  to  the  ufe  of  the  hufband  and 
^*  wife  and  their  heirs,*'  which  is  a  good  limitation  of 
an  ufe. — Ashhurst,  Juji'ice,  Taking  this  as  a  feoff- 
pc^nt,  I  i^n  not  clear  whether  it  might  not  he  good  ta 
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Rfx.tr,  raifc  a,n  ufe  to  a  moiety  in  the  wife ;  but  it  Is  not  nece& 
CuARtTc*:,  fiiry  to  determine  that  point,  becaufe  it  may  be  good  ia 
another  way.  If  no  money  was  paid,  it  was  a  feoffment 
to  the  hulDand  and  his  heirs  without  coniideiation, 
which  (hould  rciult  to  the  ufc  of  the  grantor  ;  but  this 
being  a  conveyance  for  natural  love  and  affediion,  and 
tl>e  intent  of  the  grantor  clearly  appearing,  it  will  not 
refult,  but  may  be  confidered  by  the  Court  as  a  covenant 
to  ftand  fcifcd  to  the  ufe  of  the  hufband  and  wife  and 
their  heirs.— Buller,  J»Jiici.  i  doubt  whether  we  can 
take  notice  of  the  faft  uatcd,  that  no  money  was  paid : 
to  admit  evidence  agamft  tlie  receipt  might  be  dangerous 
to  m^ny  titles.  Mr.  Bearcroft's  argument  is,  tliat 
the  habtudum  (hall  not  controui  the  pemlfes  \  liiat  is 
fidmittedi  and  the  confcquence  is,  it  is  a  grant  to  tlie 
huiVand  and  his  heirs,  to  the  ufe  of  the  hulband  and 
wiN'.  1/Ut  it  is  faid,  that  cannot  be,  becaufe  the  words 
^rc  contrary.  1  anfwer,  that  words  which  can  have  no 
operation  muil  be  reje£lcd  to  give  effeft  to  the  intent  of 
the  deed.  7  he  material  cj^ueftion  is  on  the  conilnidtioa 
of  the  a£t,  and  1  am  of  opmion  it  extends  only  to  pecu- 
niary purchafcSy  and  it  v^ras  fo  confidered  by  the  Court 

(«^2.  Hurr.      \\\  Rtx  V.  A1arwood[a).     I' think  it  does  not  go  to  an 

s.  c.  3r.6.       ellate  in  the  family  conveyed  by  one  part  of  the  family 

Ante  p.igc  63*.  tQ  another.    Order  confirmedt 

pi.  562. 

A  jr.nt  of  ■  57 y.  Rex  V.  Jnhahttafits  rf  WarhlingtM^  Eaftcr  Tcrm^  26. 
cop  ^:on  wM*i  Q^Q  2  I,  Term  Rep,  241.— Two  juftices  removed  by  an 
7/^iUi^  hT*  ^'^^^  M«  Bridgir,  Jnn  his  wife,  and  their  fix  children, 
liit,  ;4n/o/:r  ^rom  tbeparifh  oi  Ha^ucnt^  in  the  coun:y  of  SoutbamftGnt 
jhiiiingrLnx,  tothcparilh  oi  IVarblingtony  in  the  faid  county.  Tlie 
ii  apurdafe     feflions,  ou  appeal,  confirmed  the  faid  order,  and  flatcd 


within 


U 


;|*'"^9-^^*'- the  following  cafe:  PyiUiam  Bridgcr,  father  of  ihc  pauper 
'*  '^'  John  Bridge}  y  about  the  year  1736  came  into  the  paiife 
i»^^  ITavant  v/ith  a  certificate  from  the  parifh  of  IP'i-f 
I'/'iJcroH',  nckpowlcclging  him  and  his  family  to  be  fettled 
\n  I  lie  U\\d  pnrlfh  of  iyarh:':Hct6n,  On  tlie  20th  of  Oc- 
ulh-y  1748,  J  dm  Mcodyy  Kfq,  the  lord  of  the  manor 
of  Hrrjant^  at  a  court-baron  held  for  the  faid  manor,  by 
copv  of  court-roll  granted  to  tlic  faid  li'iUiam  Bndgcv^ 
ar.d  his  licirs,  one  parcel  of  the  waftc  ground  called  tlic 
Gru-jel  /V/,  lying  and  being  at  tiie  north  fide  of  thceail 
town  eiul  o{ Havant^  which  iaid  parcel  of  j^round  was  pared 
of  the  fiiiu  u.anor  and  within  the  parilh  cf  Havuuiy  and 
Vvhich  diJ  not  appear  to  this  court  ever  to  have  bccfl 
j:raiitcd  by  copy  of  court-roll  before  the  faid  20th  ct 
Oil  cur  174S.  The  faid  lyilllam  Br'tei^er^  bv  virtue  of 
.}ikC  faiJ  grant,  entered  on  the  faid  parcel  of  gVound,  aod 

bulk 
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built  a  houfc  thcrcoa,  and  lived  therein  for  fevcral  years      R«««. 
after  as  the  owner  thereof.     On  the  I2th  of  Novemhcr^^^''*^^^^^ 
1 75 1,  he  borrowed  of  Mary  Roper  the  fum  of  lool.  and 
for  fccuring  the  fame,  at  a  court-baron  held  on  that  day 
for  the  faid  manor,  furrcndcred  the  fame  prcmifes  into 
the  hands  of  the  lord,  as  by  die  faid  furrender  appean. 
The  faid  furrender  was,  on  the  4th  of  O^aher  '75-25  pre- 
fcLiud  in  due  manner  at  another  court,  as  appears  by  the 
prefentment  thereof.     On  the  a4th  oi  O^ober  1754,  the 
faid  Alary  Rojur  was,  in  purfuance  of  the  faid  furrender, 
and  in  confequence  of  the  mortgage  money  not  being 
paid,  admitted  to  the  fame  prcmifes.     On  the  13th  oF 
June  1763,  fae  fold  her  intereft  :o  John  Hammond^  who 
avaS  thereupon  admitted  ;  and  after  the  death  of  the  faid 
William  hridgcr^  bis  lieir  at  law  fold  his  equity  of  re- 
ilcmption  to  the  faid  John  Hammond  for  9,ol.  17s.  and 
furrendered  the  fame  accordingly  ;    and  the  faid  John 
Hammond  was  admitted.     That  it  appeared  to  this  court, 
that  for  many  years  before  the  death  of  the  faid  John 
Mocdy^  who  diei  m  the  year  1764,  the  faid  John  Moody 
was  ufcd  to  grant  parcels  of  the  wafte  of  the  faid  manor 
for  fmall  pecuniary  confiderations  ;  and  that  a  Mr,  New 
landy  who  was  called  as  a  witncfs  on  the  part  of  the  ap- 
pellants, to  produce  the  court-rolls  of  the  manor  of 
Havanty  of  which  manor  he  is  fteward,  never  knew  tlio 
faid  John  A4oody  to  make  any  fuch  grant  without  a  pe-i 
cuniary  confideration.     And  it  further  appeared  to  this 
court,  that  the  faid  Mr.  Newland  for  forae  years  before* 
and  till  the  years  1743  or  1744,  was  .clerk  to  the  faid 
John  Moody  (who  was  an  attorney) ;  and  that  the  faid 
Mr,  Neivlandy  in  1763,  became  fteward  to  the  faid  John 
Moody  for  the  faid  manor  of  Havani^  and  continued  fo 
to  be  till  tlie  faid  Jomt  Moody  s  death  :  that  the  value  of 
the  faid  piece  of  ground  at  the  t»me  of  the  faid  grant 
<]id  not  exceed  thirty  or  fortv  fhillings  :  that  at  the  time 
of  the  faid  grant,  the  faid  iFilllam  Bridgcr  was  a  very 
poor  and  indigent  man,  living  in  the  faid  parifh  of  Ha^ 
^ant.  And  italfo  appeared  to  the  court,  by  the  infpeftion 
of  the  court-books  of  the  faid  manor,  that  it  is  not  cuf- 
tomary  to  exprefs^  in  the  furrcnders  ar  admiflions  of  any 
tenant  of  the  manor  therein,  the  confideration  for  grant- 
ing the  fame ;  and  no  evidence  whatever  was  given,  whc- 
iher  any  pecuniary  confideration  was  given  for  the  faid 
grant,  or  whether  the  faid  grant  was  voluntary,   and 
without  a  pecuniary  confideration.     It  was  agreed  by 
the  counfel  for  the  appellants  and  refpondents,  that  oix 
the  argument  of  this  cafe  in  the  court  of  king*g  bench,^ 
jCOP;c&  of  tliq  fcvciai  grants,  furrenders,  and  admifiions, 

containing 
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Rtx  •.      containing  alfo  the  entries  on  the  margin  of  the  fcvcral 
|jc»Aj»iTAKT8  court  books,  and   oppolite  to  fucli  grants,   furrcnders, 
OF  War.     2j^^  admjflions,  fliould  be  produced.     In  confeqiience  of 
'  tlic  above  agreement,  fevcral  copies  of  the  court-roll  were 
now  read  in  court,  by  one  or  which  it  appeared,  tliat 
fFiUiam  Bridger  was  admitted  in  the  year  1748,  on  the 
lord's  grant,  to  one  parcel  of  land  called  the  Gravel-land^ 
and'in  the  copy  of  his  admiffion  were  thcfe  words,  **finc 
•'  one  (hilling,  heriot  one  (hilling,  guit-rent  one  (hilling-,'* 
and  in  the  margin  of  all  the  copies  was  inferred,  **  fine 
one  fliilling.*' — Willes,  Juflice.    -Great  latitude  has 
been  taken  in  arguing  this  queflion,  though  it  lies  in  a 
very  narrow  compafs  j  for  it  is  merely  this,  \yhcthcr  by 
any  thing  that  has  happened  the  parim  of  lymrbUngtwi  can 
get  rid  of  this  certiiicare?     If  not,  it  ftill  continues  in 
force.     Then  the  qucftion  is,   Whether  this  grant,  fo 
made  by  the  lord  of  the  manor  to  the  pauper's  father, 
was  a  voluntary  grants  or  was  made  for  a  valuable  an^ 
ftdcration^      Notwithftanding  what    has  been   faid,    I 
think  the  proof  lies  on  the  appellants  to  (hew  that  this 
was  a  voluntary  grant.     The  parifli  who  granted  mail 
get  rid  of  the  certificate  ;  and  if  that  can  only  be  done 
by  prefumption,  it  muft  ftand  good,  for  we  cannot  pre- 
fume  one  way  or  the  other.    But  fuppofing  the  Court 
could  prefume  either  way,  it  would  be  that  this  was  a 
purchafe.     'I'he  cafe  dates  a  grant  by  the  lord  of  the 
manor,  of  a  fmall  parcel  of  wafte :  however  fmall  the 
confideration  might  be,  1  fliould  ft  ill  hold  it  a  purchafe, 
for  the  fniallneis  of  the   confideration   is   immaterial. 
From  all  tho  fafls  ftatcd  in  this  cafe,  it  appears  that  this 
grant  was  made  for  a  fmall  pecuniary   confideration; 
ilicn  it  is  not    a  voluntary  grant,  and  it  being  a  pur- 
chafe under  30I.  it  does  not  give  a  fettlemeiit  fince  tlic 
ilatutc  of  9.  Geo.  I.  c.  7,     Suppofing  it  to  be  true,  as  con- 
tended, that  the  fine  is  a  fee  for  alienation,  at  all  events 
tliat  is  no  anfwcr  to  the  heriot  and  rent  referved,  for  if 
a  perfon  meant  to  make  a  free  gift,  he  would  not  refen'c 
a  bcriot  or  rent ;  but  both  arc  here  referved,     Anotlicr 
l>oint  has  been  made  on  the  validity  of  this  grant,  bc- 
caufe  it  is  faid  that  the  land  was  not  dcmifed  by  copy 
before;  but  it  is  not  exprefsly  ftated,  that  the  land  was 
not  fo  granted  before  that  time,  and  tlie  felfions  have 
ilated  that  this  grant  by  copy  was  made  fo  long  ago  3$ 
the  year  1748,  under  which  the  grantee  ent.rcd,   and 
built  a  houfe,  and  fpent   lool.     At  all  events   the  ol>- 
jcc^ion  is  got  rid  of,  by  faying,  that  however  dcfedivc 
^  fuch  a  grant  might  originally  have  Ix^en,  yet  as  theie  has 

b^fn  fo  long  a  j^offcflion  under  it^  that  is  a  ftrong  pr^ 
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fumption  that  it  was  good. — Asshurst^  Juftice.     If  it      Ruc^- 
were  ncceflary  to  give  any  ojpinion  upon  the  point,  'whc-^""^*'^**'*^ 
thcr,  fuppofing  tliis  to  be  a  voluntary  grant,  die  party    ®'  ^^^\ 
would  gain  a  lettlement,  I  Ihould  have  w^ifbed  tlic  matter    **"*    ^  * 
to  have  undergone  further  difcuiCon.     U  feems  extr^* 
ordinary,  that  in  the  teeth  of  an  a£t  of  parliament  tliis     * 
matter  mould  have  bsen  taken  for  granted.  Notliing  can. 
be  ftronger  than  the  words  of  the  certificate  a£l(fl) ,  which  /^\  j^  -^^i^ 
fays,  *'  Whereas  fomc  doubts  have  arifen  upon  the  con-  title  ••  €««ti» 
**  ftruftion  of  the  faid  ad'*  (meaning  the  8.  &  9.  JViJL^,^'  ficati,- 
c.  50.  )f  "  by  what  afts  any  perfon  coming  to  inliabit  or 
**  refide  within  any  parifh,  by  virtue  of  any  certificate, 
**  may  procure  a  legal  fcttlement  in  fuch  parifh,  &c* 
*'  Be  it  cnafted,  &€•  That  no  perfon  or  perfons  what- 
**  foever,  who  fliall  come  into  any  parim  bv  any  fuch 
**  certificate  as  aforefaid,  {hall  be  adjudged  by  any  aft 
**  whatfoever  to  have  procured  a  legal  fettlemcnt  in  fnch 
•*  parifh,  tinlefs  he  or  they  fhall  really  and  Una  fide  take 
••  a  leafe  bi  a  tenement  of  the  value  of  lol.  or  Ihall  cxc- 
•*  cute  fomc  annual  office  in  fuch  parifh,  being  legally 
**  placed  in  fuch  office/*     It  is.  Angular  tiiat  a  prafticc 
fhould  have  prevailed  in  oppofition  to  this  a£l  of  parlia- 
ment, when  the  words  are  fo  ftrong.    But  we  are  not 
"Under  the  neceffity  of  deciding  that  point ;  for  a  certi- 
£cate  being  once  given,  it  is  ncceflary  for  the  parifh  who 
"wifli  to  get  rid  of  it  to  (hew  fomc  matter  in  difdiarge 
thereof.     They  ought  then  to  Ijave  (hewn  that  this  was 
a  voluntary  grant,  and  it  did  not  lie  upon  the  other  fide 
to  have  proved  that  this  was  a  grant  for  a  valuable  con* 
iideration  :  whoever  wants  to  fet  afidc  that  which  has 
once  exilled,.  muft  fhew  fomething  which  deftroys  it. 
But  how  does  this  cafe  ftand  ?    Suppofing  it  was  necef- 
fary  to  have  been  proved  on  the  part  of  the  refpondents^ 
I  think  there  does  appear  fufficient  in  this  calc  to  (hew 
that  it  was  a  purchafe.     A  purchafc  is  the  acquifition  of 
fomething  for  an  equivalent.     It  is  a  qtdd  pro  quo.     If 
there  is  a  valuable  confideration,  it  is  a  purchalc  in  the 
legal  fcnfe ;  and  it  makes  no  difTercnce  whether  it  comes 
in  the  form  of  a  prefent  payment,  or  in  any  other  way. 
Here  there  appears  to  be  a  quid  pro  quo^  from  the  llatc  of 
the  cafe,  and  from  the  entries  in  the  lord's  court,  which 
have  been  read  :    for  there  was 'a  fine  paid  upon  ad- 
jniflion,  and  there  was  a  valuable  refervation  of  a  iieriot 
and  rent,  and  that  is  a  fufficient  foundation  for  a  pur- 
chafe; and  there  having  been  a  confideration,  it  cannot 
be  called  a  voluntary  gift. — Buller,  JuJIlce.     I  referve 
to  myfelf  the  confideration  of  the  queftion,  whatefFeft  4 
voluntary  gift  would  have  on  a  certificate-perfon  as  to 
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jtR  to  the  Opinion  of  this  court  on  the  foHowing  cafe !  J^»s^  •• 
Srwtrtd  Daniel,  the  grandfather  of  5//ff«;r^  wife  of  ^/2>o«tax^*'*^V7^''^* 
Offer  J,  and  great-grandfsithcr  of  the  prcfent  paupers^  *'  ^»*»'^ 
being  feifed  for  the  term  of  his  own  life  of  a  copyboid 
cftate  at  South  Pctbvrtffri,  Us  recited  in  the  bond'^nnexed, 
vthich  faid  premifes  were  fabjeft  by  the  cuftom  of  the 
manor  to  a  widow's  free  bench,  married.  Afcrjr  Tucker^ 
x^ho  previous  to  the  marriage  entered  into  the  faidbond* 
About  five  years  afterwards  Samuel  Daniel  died,  leaving 
the  faid  Mary  hisf  widow,  who  gave  up  tfic  policffioii  of" 
the  faid  premifes  to  Thomas  Gifford  and  his  wife  Sufartna^ 
who  were  at  that  time  pari(hioners  legally  fettled  in  tlic 
parifh  of  Lofen,  according  to  the  ftipulations  contained 
111  the  faid  bond,  who  continued  therein  until  the  time 
of  their  deaths.  Thomas  Gifford,  who  fufvfved  Sufanna^ 
and  who  dfed  in  the  year  1784,  by  his  will  devifed  the 
did  premifes  to  truftecs  to  be  fold  for  the  payment  of  his 
debts,  and  to  divide  the  furplus  amongft  his  children  the 
prefcnt  paupers.  The  premifes  were  afterward)?  fold 
according  tathe  direftioiTs  and  for  die  potpofes  menticined 
in  the  wiH.  Mary  Daniel  is  llill  living  and  a  wid6w. 
The  bond,  referred  to  in  the  cafe,'  was  givfefi  by  Mar^^ 
tucker  to  Thomas  Giffofd  hx  lOoK  in  the  year  1768^  The 
Condition  recited,  that  Samuel  Daniel  w'ai  feifed-  of  ^nd 
interefted  in  the  premifes  in  qtreftion  for  his  life,  accof- 
ding'to  the  cuftoni  of  the  manor ;  it  recited  the  intended 
marriage  between  Simuel  D^itiiel  and  Mary  Tucker ;  a^id 
that  Mary  Tucker,  in  cafe  the  marriage  took  efFeft,  and 
fhe  happened  to  furvive  Samuel  Daniel  (he  dying  feifed  of 
the  premifes^  would  be  entitled  to  her  free' bench  ;  and 
that  Majry  Tucker  had  agreed,  in  cafe  (he  (hould  become 
entitled,  that  (he  would  permit  and  fufFcr  Thomas  Giffotd 
and  Sufanna  his  wife  ('grand-daughter  oi Samuel  Daniel)^ 
their  executors,  &c.  to  hold  and  enjoy,  and  for  their  own 
benefit  to  receive  and  take,  the  rents,  iffucs,  arid  profits 
of  all  the  faid  copyhold  premifes  (except  the  weft  end  of 
the  dwclling-houfo,  donfifting  of  two  ground  rooms  and 
one  chamber  over  the  fame,  which  Mary  Tucker  referved 
to  her  own  ufe,  and  aifo  except  32  gallons  of  cyder  to  ht 
ipade  at  the  cxpence  of  Thomas  Gifford  and  Sufanna  his  . 
wife  yearly  of  the  fruit  growing  in  the  orchard,  and  in 
<iafe  of  failure  of  apples  fuflicient  for  that  purpofe  in  any 
one  year,  then  except  one  full  hogfhcad  of  cvder  in  the 
fucceeding  year  for  the  ufe  and  benefit  of  MaryTuckery 
a*5  long  as  me  remained  a  widow ),  proviJcd'that  the  faid 
T%omas  Gifford  and  Sufayina  his  w*ifc,  their  executors,  &c. 
'did  and  fliould,  from  time  to  time,  when  and  as  often  as 
occafion  fhoald  require,  repair  theroof  of  the  weft  end  of 

tlie 
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Rtxfi.      the  dwclling-hoiifc,  and  kcq)  the  fame  end  habitable  fey 
iHHAiiTAWTi  jhg  fjjjj  /i4ayy  Tucker,  and  alfo  within  one  raonrh  neii 
after  the  death  of  her  faid  intended  hufband»  fiirnifli  her 
with  a  bedAead,  one  table,  and  an  iron  pot ;  and  that  the 
faid  Mary  Tucker  had  alfo  acreed,  that,  in  cafe  fh.e  (hould 
marry  againv» whereby  the  faid  Thomas  G-ffordznd  Sufanna 
his  wife  would  be  deprived  of  the  premiies  and  of  ail  in- 
tercft  therein,  flic  the  faid  Mary  tucker  would  pay  unto 
Thomas  Glffordy  his  executors,  &c,  the  fum  of  6cl.  within 
one  month  next  after  fuch  fecond  marriage.     >\nd  the 
bond  was  conditioned  for  the  performance  of  thcfc  articles. 
— BuLLER,  Jujllce.    The  firft  qucftion  is.  Whether  this 
is  a  voluntary  bond  ?   as  to  which,  it  is  fufficient  to  fay» 
that  it  was  made  in  ccnfiderathn  •/  marriage.     There- 
fore it  w^s  hot  a  voluntary  bond ;  and  it  will  bind  all 
parties  concerned  in  it.    The  perfon  whom  the  obligor 
married  was  feifec)  of  this  eftate,  and  might  have  difpofcd 
of  it  in  his  life-linie  as  he  pleafcd*    The  bond  was  exe- 
cuted by  the  widow  in  confideration  of  marriage ;  Ihe 
has  refcrved  to  herfelf  a  benefit  by  it;  for  the  part  of  the 
houfe  in  which  ihe  was  to  refide,  was  to  be  kept  in  re- 
pair for  her ;  the  father  and  mother  of  the  paupers  were 
to  provide  her  with  furniture  5  and  thev  were  to  make  a 
certain  Quantity  of  cyder  for  her  annually ;  therefore  flie 
muft  be  Dound  oy  it.    The  next  point  to  be  conlidcrod 
is,  whether  in  this' cafe  a  court  of  equity  would  have 
decreed  a  fpecific  performance;  and  it  not,  what  effeft 
this  inftrument  would  have  had.     It  is  very  much  in  the 
difcrction  of  a  court  of  equity,  whether  they  will  compel 
a  fpccific  performance  or  not :  if  the  contrafl  be  unrca- 
fonablc  or  unequal,  they  will  not  aflift  the  party  feeking 
relict^  but  caufe  him  to  purfue  his  remedy  at  law.     B\it 
this  is  an  inftrument  obligatory  at  law;  and  therefore  it 
is  unneceflary  to  confidcr  whether  a  court  of  eq  uit y  would 
or  would  not  have  decreed  a  fpecific  performance  of  tliC 
contract ;  though  I  fee  no  reafon  why  they  would  net 
have  ordered  it  to  be  carried  into  execution.     It  is  ma- 
teiial  too  to  confider  that  in  this  cafe  the  hufhand  might 
have  defeated  the  widow's  claim,  if  he  had  chofcn :  ror 
it'hc  did  not  die  fcifcd^  Ihe  would  not  have  been  entitled 
to  her  fiec-bench.     1  hen  we  muft  take  it  that  he  hcU 
the  eftatc  till  his  death  on  the  faith  that  the  widow  would 
afterwards  deliver  up  the  polTciTion  to  the    father  and 
mother  of  the  paupers.     1  herefore  under  thcfc  circum- 
ftanccs  the  parties  to  be  benefited  by  the  bond  would  be 
entitled  to  a  fpecific  performance  of  the  contraft.    But 
there  is  another  circumflance  in  the  cafe  ft  ill  more  deci- 
five  ;  tlie  widow  herfelf  was  fo  fatisfied  that  Ihe  was  bound 

by 
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fey  the  bond,  that  on  the  death  of  hcrhuftand  (he  adiiaiiy     R>e»  ♦. 

delivered  up  thepoileflionaccordingtohercontraft:  and^^^^'J"'^^''' 

from  that  time  till  the  year  1768  the  pauper's  father  con-  ,  ®*  *^»^«>* 

tinued  itl  polftffion  under  the  idea  that  he  Wiis  eiltitied 

under  the  bond.     Tliis  man  then  fo  in  pofleffioh  had  a* 

good  title  againft  all  the  world  but  thd  widow;  nay  the 

Widow  hcrfeif  was  fo  far  bound  by  the  bohd,  thai  fhe 

could  not  have  recovered  ih  ejeftment.     So  that  he  had* 

not  only  an  equitable  title,  but  he  had  alfothepofleflion  { 

and  no  perfon' could  have  recovfei'ed  the  eftatc  frdm  hiitl. 

— Grose,  Jufticd^  declared  himfelf  of  the  ftme  opiiiion. 

579.    Reic  V.  Inhabltanh  of  Offchurch^   ttilary  Terrkyk  hu^h^  maf 
29  Gre?i  3.  3.  Terni  Rep.  1 14. — J.  fVeft,  the  father  of  the'8»'?  •  '«"'«" 
pauper  H.  Wefiy  in  January  1 765,  and  for  the  two  J^cxti^^^**^^'^*^^^^ 
following  years,  rented  arid  refidcd  upon  a  tenement'  01^^^^  *„  \^^ 
rool.  a-year   in  Offchurch^  and  was  fettled  there.     Iil  rees  for  the 
January  1767,  the  wife  of  J.  fVeft^  who  was  mother  off«pa"tc  ufeoi 
H.  IVeJi^  the  pauper,  died ;  and  irt  Juiie  1 767  J.  Weft  mlr-  ^^  ^»^«- 
ricd  again  with  one  Jane  Lockley,  with  whom  he  lived  in 
Offchurch  until  lYit  year  177O,  when  thfey  both  went  to, 
and  refiJed  at,  Southam  in  the  faid  county  for  thtee  years^ 
without  doing  any  a£t  to  gflin  a  fettlement  there.    Iii' 
1773  they  removed  to  Ladbii>ke  in  the  faid  county,  to  a 
houfc  there  held  under  the  following  title   (the  caft 
then  ftated  that  this  houfe  was  vefted  by  a  fettlement  jrt 
ti-uftces  to  the  feparate  ufe  of  the  wife ;  with  the  ufual 
claufe  that  her  receipt  fhould  be  a  difcharge  to  tlic  truf- 
tees  for  the  rents  and  profits ;  and  that  the  reiits  (houlfl . 
not  be  fubjeft  to  the  hufband*s  debts,  &<2.)     fVeft  arid 
his  wife  lived  in  the  Hoilfe  from   1773  to  the  prefcrif. 
time*    The  pauper  H.  Weft  was  born  in  Offchurch  iii. 
yanueiry  1765,  and  refided  there  with  his  fathei*  until  [ 
17/b.    On  his  father's  leaving  Offchurch^  the  pauper  wa<'; 
left  with  one  R.  F.  Lcejin  at'  Offchurch^  to  be  taken  t%xi  \ 
of,  his  father  payiivg  for  his  lodging  and  board.    The 
{>auper  continued  at  Leefon^s  at  Offchurch  fdr  two  yearsj 
arid  then  Went  to,  ind  refidcd  With,  his  uncle,  /f.  tfaddopti 
Urtio  alfo  lived  at  Offchurch^  and  continued  to  rcfidfc  witH 
bis  (aid  uncle  for  ahout  two  years;  during  the  whole  of* 
which  time  his  iincle  provided  him  with  board,  cloathsi 
lodging,  and  pocket-money,  and  he  wotked  with  his 
unck  Haddon\  but  he  received  no  wages,  and  was  not 
faired  as  a  fervant.    At  tliG  end  of  two  years  the  pauper' 
tvent  to  his  father's  at  Ladbr'ohe  and  (laid  there  a  week; 
krid  then  went  to  refide  with  another  uncle,  JVilUam  Sal" 
mbn  of  PVeflon^  witli  iiWiom  he  lived  fix  years  as  he  had 
Vol.  IL  U  u  done* 
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Re3c  v.  done  at  his  uncle  Haddon^s ;  bis  uncle  Salmon  proriding 
^,''"'^"5*^*'''*  him  with  board,  cloaths,  lodging<  and  pocket-money; 
^Imvrqhm  ^^  working  for  his  uncle  Salmon^  without  having  beea 
hired  as  a  fervant,  or  receiving  any  wages.  On  leaYing 
his  uncle  Salmon^  he  went  and  lived  three  weeks  with  his 
father  at  Ladbrcke,  The  pauper  has  never  dofie  any  aft 
to  gain  a  fcttlcment. — Lord  Ken  yon,  Chief  Jufilce.  Two 
queflions  drife  in  this  cafe :  and  the  firft  which  I  ihall 
confider  is,  Whether  the  fon  continued  to  be  part  of  hi$ 
father's  family  during  the  time  his  father  refided  at  iW- 
broke^  fo  as  to  be  intitled  to  the  benefit  of  his  father's 
fettlement.  This  is  the  weakeft  cafe  of  emancipation 
that  was  ever  attempted  to  be  made  out.  When  the  fa- 
ther left  the  parifli  of  Offckurch^  the  fon  was  only  five 
years  old  :  now  it  cannot  be  pretended  that  at  that  time 
he  was  emancipated,  and  yet  he  then  ceafed  to  reiide  in 
his  father's  family.  It  is  alfo  ftatcd,  that  about^Jtwo  years 
afterwards,  when  he  was  about  feven  or  eight  years  old, 
and  pall  the  age  of  a  nurfe-child,  he  went  to  live  with 
his  uncle  Haddon,  Then  was  he  emancipated  at  that 
tin.'!  r  Ordinarily  fpeaking,  one  of  thefe  things  mull 
happen  before  the  fon  can  be  faid  to  be  emancipated; 
either  he  muft  have  obtained  a  fettlement  for  himfelfi  or 
have  become  the  head  of  a  family,  or  at  moft  lie  muft 
have  arrived  at  that  age  when  he  may  fet  up  in  the  world 
for  himfclf.  But  here  the  fon  does  not  f^ll  within  either 
of  thofe  dci'criptions :  no  time  can  be  ftatcd  when  tlw 
emancipation  may  be  faid  to  have  commenced.  For  when 
he  wcr.t  to  live  with  his  uncle  Haddor^  he  was  only  eiglit 
years  old  at  the  moft  ;  and  he  could  gala  no  fettlement 
either  by  living  with  that  uncle,  or  his  other  uncle  Sal* 
mon,  as  a  fervant,  becaufe  tl)e  cafe  ftates  that  he  was  not 
hired  as  a  fervant  by  cither  of  them.  Now  during  all 
this  time  the  father  liad  a  right  to  tli£  cuftody  of  the  fon, 
and  mif;ht  have  obtained  him  by  habeas  corpus  y  for  the 
parental  care  was  not  then  done  away.  It  is  not  nccef- 
fary  in  thcfc  cafes  of  derivative  fettlemcnts  that  the  child 
fhould  remove  with  the  father  from  place  to  place,  for 
the  fettlement  of  the  father  will  be  communicated  to  the 
child.  Otherwile  children,  who  are  fent  out  into  the 
world  for  education,  and  are  of  courfe  feparated  for  i 
time  from  the  father,  might  lofe  the  benefit  of  their  fa- 
ther's fettlement,  and  when  they  were  about  to  return 
home  would  find  thcmfelves  excluded  from  parental  care, 
if  their  parents  had  in  the  mean  time  gained  a  new  (cttlc- 
ment.  How  long  the  power  of  communicating  a  deriva- 
tive fettkmcnt  may  continue,  it  is  not  neceirary  to  de- 
termine ;  for  in  this  cafe  it  certainly  remained  longer  ilian 
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till  the  child  was  nine  or  ten  years  old ;  and  that  is  fuffi-       ^f»  v. 
cient  for  the  determination  of  this   queflion.      Then '^'"^"^^^ ***""• 
Secondly,  It  renjains  to  be conficJered, whether  the  fa- 


ther gained  a  fettlement  in  Ladbroke  P  and  certainly  the 
queftion  has  fome  novelty  in  ir.    Whereaperfon  refidcs  oii 
his  own  property,  he  gains  a  fettlement  by  it;  it  having 
been  confidered  as  ah  excepted  cafe  q,iit  of  the  afts  of 
pr.riiament.    Lord  A'Iaccle5jield(a)  firft  held,  that  as  a  man  («)  Foley  ij^ 
Cannot  be  difieifed  of  his  freehold,  he  is  irremoveablc 
-    from  it ;   and  rcfiding  forty  days  on  an  eflate  of  his  own 
irreraoveably,  and  gaining  a  fettlement,  are  fynonimous 
terms.     That  indeed  docs  not  hold  in  all  cafes  now ;  for 
by  the  9*  Geo.  i.  c.  7.  a  purchafcr  of  an  eflate  for  lefs  thail 
30I.  (hall  not  acquire  a  fettlement  for  any  longer  timd 
than  he  fefides  upon  it     Then  here,  if  this  had  been  the 
father's  own  eftate,  the  fettlement  would  clearly  have  de- 
volved on  the  fon.     But  it  is  faid,  that  this  is  only  the 
equitable  eftate  of  the  wife.     Now  fuppofing  it  had  been 
the  wife's  /t*^^/ eftate,  the  hufband  would  have  been  fcifed 
.     jure  uxoris,  and  by  refiding  upon  it  would  have  gained  a 
.     fettlement.     Then,  muft  it  be  a  legal  eftate,  in  order  to 
1    confer  a  fettlement  ?    Certainly   not.      That  Was  not 
^    doubted  in  South  Sydenham  v.  Lamer  ton,  or  in  ahy  of  the 
",.  other  cafes.     The  queftion  iri  that  was,  Whether  the 
..  next  of  kin  without  adminiflration  had  anv  eftate  what- 
.  ever?  and  it  was  held  that  he  had  not.    In  Rex  v.  Cold 
-,   ^>i/o«C^),adoubtwas  made,  Whether  a  next  of  kin  having  (i)  Poft.pa|« 
_ .  the  fole  right  of  adminiftration,  could  not  gain  a  fettle-  686. 
-/  ment  without  taking  out  letters  of  adminiftration  ?   That 
^  Ihews  that  an  equitable  eftate  is  fufficient  to  give  a  fettle- 
.    iticnt.     And  indeed  this  pofition  is  confirmed  by  many 
;   other  (:afes,  and  there  arc  none  inoppofition  to  it.     Then 
it  is  faid  that  this  is^oingftill  farther,  becaufe  this  is  only 
the  equitable  eftate  of  the  wife  ;   and  that  even  the  wife 
hfcrfelf  had  no  right  to  refide  upon  it  without  theconfent 
of  the  truftees.     But  (he  might  beyond  all  doubt,  if  flic 
bad  chofen,  have  cleftcd  to  take  the  efplees  with  her  owit 
bands  ;   and  that  the  truftees  could  Mot  have  prevented. 
The    objedHon  then  againft  the  huft^and's   gaining  a 
-iettleracnt  here  is  too  refined  ;  for  the  wife  had  a  right 
to  refide  on  her  property,  and  to  communicate  it  to  the 
bulband.     And  although  there  is  no  cafe  direftly  like 
the  prefcnt,  yet  the  principles  of  the  decided  cales  go 
tile  length  of  determining  this. —^AsHHURST,  JuJ{ice% 
^X2i/LZViyJuJi'ice^  and  Grose,  Jujllcey  aflTcnted. 
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A  convf>'ance        580.  I^ex  V.  Inhabitants  cfUfton^  Eafl^r  Ticrm^  29.  (7«.  J« 
from  a  father     j.  Tirrm  -Rf^.  251. — 'John  HenwooJ^  the  pauper,  originallj 

of  fiJturaiirot  ^^od^  about  twenty-thrcc  years  ago,  on  a  cottaee  and  prc- 
mmi  affea'fm,    mifes  at  At  or  timer  Ha»tsy  whicli  his  father  had  occupied 
zndutum^niit,  fcvcral  vears.  By  indenture  or  deed  of  feofFmcntdatcd  lothof 
'^^^^"'^t^'O^oter  1766,  with  livery  of  feifin  indorfcd,  and  duly 
I.e.  7?'    **'  executed,  in  confidcration  of  natural  love  and  affcdion* 
and  of  10/.  to  him  paid  by  the  pauper,  yobn  Henweoi  the 
father  granted,  enfeoffed,  and  confirmed,  the  faid  cottage 
&c.  to  the  pauper  in  fee.     About  three  years  and  a  quar- 
ter afterwards  the  pauper  obtained  from  the  parifh  of  Ly- 
ton  a  certificate  dated  the  ifl  of  Jcnuarj  1770,  duly  iignet!, 
certified,  and  allowed,  acknowledging  that  he  and  his  wite 
and  family  were  inhabitants  legally  fettled  in  U/ton.  And 
tlie  pauper  afterwards  occafionally  received  relief  from 
IJfion  during  his  refidence  in  the  cottage  at  Afprtimer,  The 
father  of  the  pauper  lived  with  the  pauper  upon  the  prc- 
inifcs  till  his  death,  which  happened  about  eight  years  ag(K 
The  pauper  was  his  eldefl  fon  and  heir  at  law,  and  con- 
tinued to  rcfide  upon  the  premifes  until  the  year  1788. 
The  pauper  by  leafe  and  releafe  dated  i  cth  and  i6th  of 
Febuary  1 788,  conveyed  the  fame  premifes  to  yobn  San 
for  ^cl.  which  fum  appeared  upon  evidence  to  be  a  fati»- 
fafiion  for  a  debt  due  for  neceflaries  provided  hjSttt 
for  the  pauper  and  his  family,  and  for  moncv  lent.    Ttc 
pauper  being  aftenvards  turned  out  of  poflclfeon  by  Stut^ 
to  whom  after  the  fa!c  he  had  become  a  tenant,  returned 
to  iJfton^  and  was  removed  to  Mar  timer, — Lor  d  Ken  yon, 
Ckiefjufilce.     There  is  nothing  in  either  of  the  poinrs 
made  at  the  hnr  ;  the  firft  of  which  has  been  fettled  thcfe 
forty  years,  and  the  other  near  a  century  pad.     In  Rexv, 
(a)  kT\}.t,\^:i%%Mar-xc'yd{a)  \x  was  contended  that  purchafe  under  the 
(il^.  pi.  562.     9.  Geo*  I.  c.  7.  was  to  be  underftoodascontradiflinguifhcd 
ib)  Rex  v.  Sa.  from  dej'cnit ;    ns  in  a  former  cafe  {b)  upon  ihe  lubjed. 
ijiidgcwonh,     But  the  Court  exploded  that  idea;  and  faid,  that  tbcLe* 
>\nte,pagt:626.  giflatufe  Only  intended  to    prevent  perfous  who  made 
^*"  ^^^"  h        ^"^ali  purchafcs  for  pecuniary  confidcration  $  from  gaining 
s?cl  Burr       a  fettlement ;  but  that  donations  from  a  father  to  hit 
%.  c!  56.  '      child  did  not  come  within  the  ftatute.     Now  in  thisafc 
we  are  bound  to  tafce  r.oticc  that  this  conveyance  was  ia 
confideration  of  natural  love  and  affSftion  as  well  as  icL 
And  we  cannot  fuppofe  that  loh  was  the  real  value  of  tbs 
cflate,  for  there  are  circumftanccs  in  the  cafe  to  fhcvtte 
contrary:  the  cafe  itfdf  ftatcs  that  it  was  aftemrards  foM 
for  50I.     Perhaps  the  lol.  was  taken,  becaufc  the  fathf 
had  feme  other  child,  ujpon  whom  he  wifhed  to  bcilor 
fouctbiug  arifuig  out  ot  this  cflate,  and  be  took  this 
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vtioAc  of  doing  it.     This,  being  a  donatioft  from  a  father       Rrx  v, 
to  a  fon,  is  clearly  not  a  purchafe  within  the  0.  Geo.  i.  Iwhabitahts 
c.  7.  notvnthfianding  part  of  the  confidcration  was  in  ^'  Uftom. 
money.     On  the  other  point  not  the  fmalleft  doubt  can 
be  entertained ;  for  though  die  certificate  was  conclufive 
at  the  time,  it  was  afterwards  done  away  by  the  pauper's 
rcfidcncc  on  his   own  property  at  Mortimer. — Ash- 
hurst,  Juftice^  and  Buller,  Juftlce(a)^  affentcd.       {a^  AhTmxt      ' 

581.   Rex  V.  Inhabit  ant  t  of  Gather  ington^  Trinity  Term^ 
30.  Geo,  3.   3.  Term  Rep.  771.  — The  pauper   ^//mw  The  mortgage 
Booker  gained  a  fettiement  in  Catherington  prior  to  A//- of  feveral  hou- 
cbaelmas   1789,  by  refiding  upon   a  freehold  eflate  be- '^'•»*'^'"*"**^**^ 
.  longing  to  his  wife.    The  pauper  was  alfo  entitled  to  I'^'JSC**'* 
the  eouity  of  redemption  of  a  freehold  eftate  in  Compton^  permitted  tli« 
donfiuing  of  feveral  dwelling-houfes,  of  the  annual  value  mortgagor  to 
of  13I.  5s.  which  had  been  mortgaged  by  his  father  to  inhabit  one  of 
Elizabeth  Morey^  which  mortgage  was  afterwards  afligned  "•*" '®'"  ■  P**' 
to  one  jlyles.     In  Michaelmas  Term  1788  Jyles  delivered  tiwUt't^gSrtS 
declarations  in  ejectment  to  the  pauper  as  landlord,  and  noreftlcmentby 
to  the  feveral  tenants  in  poflcffion  of  the  eftate  in  Comp^  '"ch  rendence, 
ten\    and   thereupon   the    tenants    attorned  to    ^/«.  f*' ^^  ^"  i"**^ 
About  Michaelmas  1789  the  pauper  aiked  permiffion  oV^^^^^ 
Mr.  Newlandy  the  agent  and  folicitor  for  Ayles^  to  inha- 
bit  one  of  the  houfes,  part  of  the  mortgaged  eftate,  an4 
.  which  was  then  untenanted,  for  the  purpofe  of  overlooking 
fome  repairs^  which  he  propofed  to  do  upon  the  eftate 
with  an  intention  to  fell  the  fame,  and  pay  the  mort- 
gage-money.     In  confequcnce  of  fuch  permiftion  he 
Went  into  one  of  the  houfcs,  and  inhabited  the  fame  for 
upwards  of  three  months,  when  he  was  removed  by  the 
prcfent  order.     The  pauper  did  not  during  fuch  reiidence 
do  any  thing  towards  the  repairs  of  any  of  thehoufes,  or 
towards  a  fale  of  the  eftate.     No  agreement  was  made 
between  the  pauper  and  Mr.  Newland  with  refpeil  to 
any  rent  to  be  paid  by  the  pauper  for  fuch  houfe.— Lorq 
Kenyon,  Chief  Jufti:e.     It  has  been  long  eftablilhed, 
ihat  an  equitable  title  is  fufficient  to  give  a  fettiement. 
But  in  the  cafe  alluded  to  the  mortgagor  was  in  pofleflion. 
So,  by  the  aft  for  regulating  votes  of  county  eleftions, 
either  the  mortgagor  or  mortgagee  in  poflcffion  may  vote. 
Put  in  this  cafe  the  party  had  neither y«x  in  re  or  ad  rem* 
—Buller,  Juftice.     In  the  cafe  of  Rex  v.  St,  Michael* s^  . 
Sath'iX.  was  laid  that  either  a  mortgagor  or  niortgagce  p|"^' ^^  ^^ 
might  gain  a  fettiement  according  io  ciraim/lances ;  one  of 
tiiofc  circumftances  is  pojpjion:  and  upon  pofleifion  all 
ibc  ^ueftions  have  turned, 
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Ifu^.  refiding        582.    Rex  V.   Inhabitants  of  Eatington^   Hilary  7imt 
on  a  CO  tag-  of   ^j.  G/rc.  3   4.  Term  Rep.  177. — Jacob  Harris  the  pauper, 
h  b^'l^.Vf/nd   ^'"S  legally  fettled  at  HooU  AV/(>«,  married  the  daughter 
rtieafe*tVi"in  of  oiie  G.  Malings^  who  was  lei  fed  in  fee  of  a  cottage  in 
fee,  in  confide-  Eatlngtony  in  which  he  redded.     Immediately  upon  bis 
raium  of  36I.     marriage  in  1780,  the  pauper  and  his  wife  went  to  refidc 
^"''•^nf^^vf'  ^^^^^^  Malin^s  in   the  cottage;    where  they  rcildcd  for 
**'*ni*aiiUvcin    ^hrcc  months,  when  they  were  removed  by  an  order  to 
•*  and  •ffjr/'^     Hotke  Kortou,      During  the  time  of  the  pauper's  rcll- 
vthef-ii  cor-  dcncc  at  Hcokc  Korion^  which  was  about  a  year  andaa 
f  t.uc  with  ihc  i^alf  i  an  only    fon  of  G.  Malings  cied  ;    upon  which 
••^M^a^Te"'    ^'  ^^^^^S^-i  ^'^^<^  ^^'3*  old  and  infirm,  applied  to  the  pau- 
*<  (h*rerofore     P^^  ^^^^  ^^^^  ^^"^^^^  ^^  CQme  and  live  with  him  at  Eatingtzn^ 
«•  had  done,  and  and  take  caie  of  him  ;  and,  in  order  to  induce  him  fo  to 
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a<irii4tefor  of  36!.  tlicrcin-mentioned  to  be  paid  by  the  pauper  to 
life,  in  A.  and  Afalmgs^  granted  and  conveyed  the  cottage  to  the  pau- 
thereforchat  p^j-  Jq  f^c.  In  the  rcleafe  was  the  following  provifo; 
twrft'durtnr"'  ^'^'  '*  Piovidcd  always,  and  it  is  hereby  declared  and 
ji:%  life, as  will  '*  agreed  by  and  between  the  faid  parties  to  thefe  prefeno, 
enable  him  to  '^  and  it  IS  their  true  intent  and  meaning,  that  it  fhall 
gainafeuiement**  and  may  be  lawful  to  and  for  the  faid  G.  Malings  to 

Si  thccftatr  **  ^^^'^'  inhabit,  dwell  in,  and  occupy,  the  faid  cottage  r 
"  tenement  with  the  appu>  tenances  as  he  heretofore  has  dom^ 
**  and  now  does,  for  and  durinz  (he  term  of  his  natural  Lft\ 
*'  any-thing  hercinbcfoire  contained  to  the  contrary 
'^  thereof  in  any-wife  notwitliftanding."  No  moacr 
was  paid  by  the  pauper  to  G,  Malings  at  the  time  of  the 
CACCutior.  of  the  deed,  as  a  confider;^tion  for  thp  pur- 
chafe  ;  but  the  prcniifts  wtre  inm  of  the  full  value  of 
30I.  Immediately  alter  the  dec  J  was  executed,  the  pau- 
per and  his  wife  went  to  rcfide  at  Eatingtcn  with  G,  JAf- 
tinp  :;t  this  houfe,  fo  convc)e«l,  and  re  fide  d  the.  c  zvlth  t:rk 
till  thrj  vjcrc  reviozcd  by  the  />/  fcHt  order.      In  1785  a  mort* 

S'lge  of  the  cott:igc  was  executed  by  the  pauper  for  12I.  j 
10  whole  of  which  lie  received  In  Aluy  1700  a  con- 
veyance of  the  cotfagc  was  executed  by  the  pauper  and 
G.  Mdlings  to  //'.  h\.*rih  \\\  fee  ;  31I.  part  of  tlie  cpnScc- 
ration-money  v/c;c  vcccivcd  by  iht  pauper,  and  the  r£» 
maining  5 1,  wcic  paid  to  G  ALditigi. — Lord  Kexvox, 
Chief  Jujhce.  TliC  irateriiil  t^ueUion  here  is,  \Vhcti:cr 
by  the  conveyance  by  Ic.ifc  and  rckafe  an  immediate  ci- 
tatc  in  pofrcilion  wiis  wiled  in  the  rcleafee  ?  for  it  is  ad- 
inittcd  that,  imlclr,  it  conveyed  ^n  cilatc  of  prefent  intc- 
reft,  the  paiipcr  die!  not  gain  a  iVttlement  bv  reiidiiig  in 
Ea m^ioh.     It  has  been  contended,  tliat  tlu*  former  part 
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of  the  releafe  having  conveyed  a  fee  to  the  pauper,  the  R^x  v. 
fubfequent  provifo  is  fo  totally  repugnant  to  it  that  it  ^''«/^"*t'**'^1 
muft  be  rejefted.  But  an  cftatc  for  life  to  one  is  not  ^'  jJi!^*^ 
totally  repugnant  to,  but  confiftent  with,  an  eftatd  in 
remainder  to  another.  And  it  cannot  be  contended  that 
the  provifo  muft  be  rejeftcd  becaufe  it  ftands  laft  in  the 
deed,  and  reftrains  the  cllate  before  created  ;  for  in  all 
deeds  of  fettlement,  where  ufcs  are  firft  limited,  vanous 
powers,  exceptions,  and  different  modifications  of  them, 
which  are  to  arife  as  fliifting  ufes,  are  afterwards  intro- 
duced. Then  if  it  be  immaterial  in  what  part  of  the 
deed  the  provifo  is  inferted  (and  indeed  jt  is  fo),  the  fair 
conftrudion  of  the  whole  deed,  taken  together,  is,  that 
an  eftatc  for  life  was  referved  to  the  father,  and  an  eftate 
in  remainder  granted  to  the  pauper.  If  thisi  queftioa 
had  depended  on  the  firft  words  in  the  provifo,  1  fliould 
have  thought  that  they  would  have  been  fatisfied  by  de- 
termining that  only  a  liberty  to  inhabit  the  cottage  was 
referved  to  the  father:  but  the  word  '*  occupy"  carries^ 
the  intereft  referved  ftill  farther,  and  Ihews  that  the 
whole  eftate  was  intended  to  be  referved  to  him.  And 
if  we  were  to  go  into  the  fubfequent  tianfadion,  it  is  . 
manifeft  that  this  was  the  intention  of  the  parties  ;  for 
the  father  joined  with  the  fon-inlaw  in  making  the 
conveyance  in  1790,  which  (hews  that  the  parties  them- 
felves  conceived  that  they  had  a  power  to  convey.  If 
fuch  be  the  conftruftion  of  the  conveyance,  the  eftate  in 
remainder  was  not  cpme  into  pofleffion  when  the  order 
of  removal  was  made,  and  consequently  the  pauper  had 
not  that  which- was  nccefTary  to  confer  on  him  a  fettle- 
ment, namely,  a  prefent  intereft.  Therefore  it  is  unne- 
ceflTary  to  go  into  the  other  point. — Ashhurst,  "fuftice. 
In  whatever  light  this  cafe  is  confidered,  the  pauper  had 
not  fuch  an  intereft  as  intitled  him  to  gain  a:  fettlement 
in  Ent'ington,  If  this  be  confidered  as  a  purchafc  for  a 
pecuniary  confideration,  it  was  not  of  the  vahie  of  30L 
after  dedufting  the  father's  Hfe-eftate.  But  then  it  was 
contended,  that  this  conveyance  was  made  as  well  in  k 

confideration  of  blood  and  nafural  love  and  aiFeftion  as 
of  money  ;  and  therefore  that  it  does  not  come  within. 
the  ftatute  9.  Geo.  i.  Even  taking  that  to  be  fo,  it  (hews 
-what  was  the  intention  of  the  parties,  and  falls  in  with 
the  conftruftion  put  on  the  deed  by  my  Lord,  that  the 
father  only  conveyed  the  remainder  to  his  fon-in-law- 
cxpedlant  on  the  determination  of  his  own  life-eftatc. 
The  word  '*  occupy"  in  the  provifo  is  extremely  mate- 
rial to  (Jiew  that  the  deed  mulf  have  this  operation  ;  for 
)t  i$  a  refervatipn  of  the  thing  itlblf,  of  the  whole  eftatc. 

U  u  4  For 


(64  SETTI^ME^T  BY  £STATB« 

Rkx  V*      For  a  licence  to  occupy  an  eilate  for  a  particular  dmc  19 
Ikhabitanti  ^  jgjj-g  Qf  jhg  whole  cftate  for  that  time.    Therefore  the 

^^^  "*'  fon-in-kw  1^  no  rig^ht  to  the  poflcfSon  of  d\c  cpttage 
during  bis  father^s  lite)  and  confequeiitiy  did  not  gain  a 
{cttlement  by  livine  there.-*BuLL£R »  Ju/iice*  The  ma- 
terial queftion  is,  Whetbcrt  by  thp  terms  of  th^  proyifo, 
the  father  is  to  be  conlidered  as  having  rdervcd  noercly 
the  liberty  to  live  in  the  cottage,  or  aii  eilate  for  lite  ? 
^nd  there  is  no  4o.ut>t  but  that  the  latter  was  intended. 
Something  more  w^  meant  than  a  bare  licence  to  inha- 
bit or  live  in  the  houl'ej  for  the  word  **  occupy'*  is  added 
to  them  :  and  it  does  not  even  reft  there,  tor  tliefe  are 
followed  by  other  words  '<  as  he  bieretoforc  has  done, 
f'  and  now  docs,  for  life.*'  Then  haw  did  he  occupy 
it  before  ?  He  bad  the  whole  before.  If  it  had  been  in- 
tended th^t  the  father-in-law  Qiould  rcferve  merely  a 
right  to  live  in  the  cottage,  and  that  the  foD-in-law 
ihould  alfo  have  the  fame  right  during  the  father^s  liiCt 
tlie  former  wou}d  have  refervcd  a  right  to  inliabit  fert't- 
cu/ar  rooms  in  the  houfe ;  but  he  referved  tbf  whole  for 
bis  life.  The  intention  therefore  c^earlv  was^  th^t  tho 
father- in  ]aw  (hould  enjoy  theeftate  for  his  life,  and  that 
the  pauper  fhould  only  uke  the  remainder  expedant 
thereon. — Grose,  Jujiicc^  not  being  in  ^pu^t  ^hc^  th^ 
^afc  w^s  argued,  gj^ve  nq  opinioi^, 
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583.  ^U  Paulas  fFalJcn  r,  Kcmpton^  Eqficr  Tcrm^  I> 
Thefwrchafeof  Qi>.  i.  Foky^  238.— rTlierc  was  a  Special  order  ftated  at 
a  copyhold  ef-  feflions  :  J.  purchafes  a  copyhold  tenement  in  St.  Paui'i 
l^idi  thc*fine  ^^^^^w>  which,  \vitli  the  {\\\^  and  fees  paid  to  the  courtj 
and  fees  there-  amoqnted  ^o  thjrty  pounds;  and  it  appeared  by  the 
on,  amounr  to  fame  prdcr,  that  the  officers  of  the  parifh  of  Kimptan  had 
30I.  isfu^cient  givgj^  liiin  forty  ihillinj^s  towards  paying  his  fine  and 
feTofftu"^^^^^  tecs:  therefore  it  was  nififted  upon  by  Mr.  Filmer, 
Jnenr,  unleff  it  ^^^^^^  ^^^s  was  fraudulent,  an^  not  ^  good  purchafe  within 
|>e  found  to  bo  the  flatute  of  the  9.  Geo  i.  fufEcient  to  gain  a  fettlenicnt. 
a  frau(»uknt  _The  WHOLE  pou]j<T  faid,  that  they  could  not  take  no- 
^\»rc|ufc.  xxQt  of  its  being  fraudulent,  unlefs  the  juftices  had  adi 

Judged  it  fp.    Sp.  the  order  w;as  cpnfirnaed. 
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584.    Rex  V.  Inhabitants  ef  Benges  in  Hertford/hire^  ^t^*^^^^^ 
Trinltyy  MchaeUnas,  and  Hilary  Term^T,.  Geo.  t.  2.  Se/r.^^^''^'^^. 
Caf.  139.  —  Two  jultices  made  an  order  to  remove  a  pcrfon  ereai  a 
man  from  the  parifh  oi  All  Saints;  Hertford^  to  the  parifh  tenement,  and 
of  Benges;  and  upon  appeal  from  this  order,  the  feilions  makaotherinu 
affirmed  the  order  of  two  juflices,  and  flated  the  matter  provcmeoti,  ib 
fpccially  in  the  order: — That  C.  the  father  of  this  '^^^  th^m  wW?  At 
purchafed  one  acre  of  freehold  land  in  the  parifh  of  Ben^es^  ^Ijojg  ^r , -^^ 
and  paid  25I.  for  the  purchafe ;   and  afterwards  ere£^edisan.dbteof 
thereon  a  mefluage  for  his  own  habitation,  on  which  he  fufficjent  valoa 
laid  out  a  confiderable  fum  of  money,  and  that  after- ^®  i^****  •  ***" 
wards  he  fold  the  houfc  and  acre  of  land  for  150I.  but  "***"• 
was  never  rated  to  the  taxes  for  the  nine  months  he  live4 
tliere.      Thefe  orders     being    removed    by   certiorari^ 
Mr.  CoNlNGSBY  moved  to  quafh  them,   becaufe  tho 
principal  fum  paid  for  the  purchafe  being  but  25I.  it 
was  not  a  fettlement  within  the  words  of  the  ftatuto 
9.  Geo,  I-  c«  7»  f*  ?•  which  enafts,  **  that  no  perfon  of  per- 
^  fons  (hall  be  deemed  to  acquire  or  gain  any  fettlement  in 
**  any  parifh  or  place  for  or  by  virtue  of  an  eftate  or  inte- 
♦*  reft  in  any  fuch  parifh  or  place  whereof  the  coniideratioa 
"  for  fuch  purchafe  doth  not  amount  to  the  fum  of  30I, 
**  bond  fide  paid  for  any  longer  or  further  tim^  than  fuch 
**  perfon  or  perfons  fhi^U  inhabit  in  fuch  eflate,  and  fhall 
♦*  then  be  liable  to  be  removed  to  fuch  parifh  or  placo 
**  where  fuch  perfon  or  perfons  were  laf\  legally  fettled  bc- 
•^  fore  the  faid  purchafe  or  inhabitancy  therein." — Mr, 
Reeves,  contra.     By  laying  out  the  money  on  the  im- 
provements, he  mufl  be  taken  to  be  a  purchafcf  of  a  fuf-^ 
£cient  interefl  to  gain  a  fettlement  in  the  parifh  within 
the  intent  of  the  flatute.     The  reafon  of  the  thing  fpeaks 
it ;    becaufe  by  his  expence  in  building  th?  houfe,  he  i$ 
to  be  confidcrcd  as  a  purchafer  of  the  improvements. 
But  THE  Court  then  laid,  that  the  words  of  the  ilatutc 
required  that  the  confideration  bona  fide  mufl  be  30I.  and 
as  for  the  money  laid  out,  for  any-thing  that  appears  he 
^ight  borrow  it  all.-— Ma.  Lee.     The  intention  of  the 
ilatute  9.  Geo^  i.  does  not  feem  to  exclude  the  gaining  \ 
fettlement  under  13,  &  14.  Car*  2.  in  the  parifh  where 
the  party  was  legally  fettled  either  as  a  native,  haufholder^ 
&c.  for  the  fpace  of  forty  days  ;   and  the  afts  of  parliar 
ment  arc  in  fome  cafes  reftriftive  of  the  qualifications 
made  neccd^ry  to  gain  a  fettlement,    Yet  there  happen 
particular  cafes.     Theftatute  Jac  2.  e,  17.  requires  no- 
tice in  writing  to  be  given  to  the  churchwardens  an4 
overfecrs  of  their  place  of  abode,  &c.  before  they  fhall 
gain  a  fettlement  j   and  yet  it  is  not  neceflary  for  hired 
l^fY^nts  ^oxx|ing  into  a  parif^  to  give  fuch  notice.    By 
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R'xw.       the  ftattrte  3.  &  4.  fTill.  t^  Mary,  c.  11.  it  is  enabled, 
iHHABiTAKTs  u  If  any  unmarricd  pcrfon,  not  having  child  or  children, 
^eatfoVd!.''  •'  ^^  lawfully  hired  for  a  year,  fuch  fervicefliall  be  deemed 
>Hiii£.      **  a  good  fcttleiTient."   fNow,  though  this  aft  excludes 
fuch  a  hired  perfon  the  benefit  of  lettlcment  who  has  a 
child  or  children,  and  they  be  not  chargeable  to  the 
parifh,  the  ftatute  does  not  take  away  the  fettlemcnt  of 
the  father  in  the  parilh  where  be  fcrved.     'Ihe  ilatute 
8.  &  9.  ffill.  3.  c.  30.  fays,  a  perfon  hired  for  one  year 
fliall  be  deemed  to  have  a  good  fettlcnient  in  the  parilh, 
if  he  continues  in  the  fame  fcrvice  one  whole  year :  yet, 
if  a  man  has  been  hired  for  /a'o  half  years ^  and  fervcs 
them  out,  he  procures  a  fettlement  in  the  parifh.     The 
cafe  of  a  certificate  perfon  is  parallel  to  tl^is :   where  a 
copyhold  is  furrendcred  or  defcends,  and  the  wife  is  ad- 
mitted, the  hufband  gains  a  fettlement  by  this  intcreft 
r«)K  c.G.  1  notwithftanding  the  certificate  C^j. — Fazakerlv.     To 
the  cafe  of      *  fettle  this  perfon  would  be  overturning  the  words  of  the 
la(two-dbr.rry,  act,  which  are  negative,  and  this  building  caufes  thefe 
Kcx  V.  inSibi  ijcceflitous  circumflanccs,  which  the  aft  intended  to  pre- 
•ants  of  Wiley,  ^^^^^ .  ^^^j^  ^^^-^  (hews  how  the  party  is  reduced,  fince  he 

fold  his  houfe  foon  after  laying  the  money  out.  The 
order  does  not  ftatc  that  the  money  was  ever  paid,  or 
that  the  houfe,  &c.  was  of  the  value,  and  after  he  parts 
from  the  mefluage,  and  ccafes  to  dwell  there.  The  aft 
gives  a  power  to  remove.  As  to  the  cafe  of  the  copv- 
liold,  the  huiband  by  that  got  a  fettlement  at  common- 
I:iu',  and  it  would  not  be  practicable  to  remove  a  man 
from  his  ellate  of  that  nature,  but  that  law  is  fuperfcded 
bv  tNe  Ilatute,  and  the  purchafer  is  to  be  fettled  tlicre  no 
linger  (wjicre  he  does  not  pay  30I.  for  \\\t  purchafe)  than 
wii:!c  he  is  an  iiiliabitant.  biippofe  this  piece  of  build- 
ing v.a<=:  an  eycforc  to  a  gentleman's  feat  or  cftate,  that 
gcnflciuan  would  give  150I.  for  it,  thoU|;h  not  really 
worrh  lialf  the  nioncv,  or  fo  much  as  icl.  that  lie  mi^ht 
h:ne  it  in  his  power  to  make  what  ufe  he  would  of  it 
tor  his  own  convenicncy — The  Coi^rt  difallowcd  the 
exception,  tliat  it  nii;},ht  not  be  worth  fo  much  a"  ftr.rcd 
to  be  ibid  for  in  t'nc  oi dor. —  Lord  Raymond.  1  think 
the  money  laid  out  in  building  doth  not  bring  liim 
wifhin  the  ilatute —Page,  ^jufi'icc^  fcemed  to  think, 
thu4  thouf^h  \\iZ  purcliiife  is  under  the  value  of  the  fum 
prclcrihcJ,  yet,  as  it  is  coupled  with  another  aft,  it  was 
to  be  conlidcrcd  whether  it  is  not  fulficient  to  get  a  mna 
a  fcttlcin'^nt.  —  Rb:YNoi.Ds,  Ju/iice,  FLxpianatory  ftr*- 
tutcs  ave  not  to  be  extended.  Efrates  of  dcfcent  of  2c!. 
a-yc:ir  rain  a  man  a  ftakinent ;  and  iince  the  aft  made, 
51  rc.iJciiccou  aa  ^lUilc  ola  v^lue  under  tlje  puce  limited 

bv 
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bv  the  ftatutc  cannot  procure  a  fettlemcnt.— Probyn,      R«xf- 

Jujhce.     This  cafe  is  within  the  aft.     When  he  has  ''"^^/J'^Y/ 

built  the  houfe,  and  laid  out  the  money  in  the  creftion  ,„  Hlet- 

of  it;,  he  is  in  that  view  a  purchafer  for  30I.  FPtoiKut. 

1 

585.    Rex    V.    St,    Mary    JFk'itechapely     Trinity    7>rw,  A  leaft  of  fifty 
8.  ^  9.  Geo.  2.  Burr,  S,  C.  55.— Cafe  ftatcs,  That  the  y«"  o*" »  cot- 
pauper  had  gained  a  legal  fettlemcnt  in  St.  Mary  IVhhe^  ^*8«  worth  fit© 
chapel:    that  having  a  leafchold  of  5I.  per  annum  value  J^^^j/*^*^* 
in  Mile- End  New-Town^  for  the  term  of  fifty  years,  for  rent,  up<.n 
which  he  paid  only  6d.  per  annum  referved  rent,  he  went  which  the  pur- 
and  lived  there  upon  it,,  and  was  a  houfekecper  twenty-  chafer  refidet 
five  years,  and  then  fold  tlie  remainder  of  his  term  and  y^l^^^^^^^ 
all  his  intercll  therein  for  3^!. — The  Court  all  fccmed  (cju  |he  r«. 
to  be   ftrongly  of  opinion,  that  the  fettlcment  was  at  mainder  of  the 
MiU-End^  but  the  determination  was  adjourned  to  look  'crm  for  31I.  ii 

into  the  cafe  of  Rex  c;.  Sawbruhetvorthfa),     But  after-  *"5^««f  "f- 
1    r  T 1  I  11  I-  111      "Cient  value  co 

wards  Lord  Hardwicke  thought  the  cale  not  at  all  to  the  g,in  ,  ^^^^ 
jjurpofe;  and  the  Comr  held  this  to  be  a  very  plain  ment. 
cafe,  and  that  the  fettlemcnt  of  the  pauper  was  at  Mile-  ,^ 
End  JSIew-Town^  for  tliat  the  fulling  the  leafehold  ^"^^^  m.^X^T 

no  difference. 

586.  Rex  V,   Tedford^  Trinity  Term.,  8.  &   9.  Geo.  2.  A  man  pnr- 
Bun\  S.  C.  57._Tlie  cafe  ftates,  That  Francis  GUI  was  cbifei  a  hoafe 
fettled  at  Tedfo^d;  and  contraaed  with  John  Jtkinfon  iov]^^'';^'^^^ 
a  hoiife  and  curtilage  in  ff'addingham  for  39I.  which  was  pays  only  nl. 
conveyed  to  GUI  and  his  heirs  accordingly,  in  confidera-  himfcjf,  the  re. 
tion  of  39I.     Gi/I  paid  9I.  and  Ifa^ic  Brijhl  paid  the  re-  raainder  bdng 
maining  30I.  to  Atkinfon^  by  GiW%  order.     The  convey-  P*'**  ^^\  ^'™ 
ance  was  dated  2d  may  i7:?o  ;  but  was  not  executed  till  Ju*  ",**^'  ^ 
the  n)\:i\  o\  j^iay  17-^0.     Upon  the  loth  or  June  173O,  ga«ced  ihcpre. 
Gi/7  mortgaged  the  premifes  to  the  faid  Ifaac  Brijlol^  by  mifesasafc- 
demifc  for  one  thoufand  years,  under  a  provifo  to  be  void  ^""'y»  and  wh« 
on  payment  of  the  money  in  a  year.     Gill  continued  in^'T  '*^^/^P*- 

n-  n-  \  r  r  1  i  Ti     •,'    "ation  of  foUT 

polleflion  about  tour  years  alter  the  mortgage :  then  Brij-  ygj^s  entered 
/p/ entered,  by  virtue  of  the  laid  mortgage  and  a  relcafe  under  ».i»  mort* 
of  the  equity  of  redemption.     Then  the  inhabitants  of  K^Sf.andtumci 
tVaddifigham  procured  Cr/7/,  being  out  of  poifelfion,  to  l>c  °"' '^'  P****". 
removed  to   J edford.  —  LoKD  Hardv/icke.     This  is  a*^^^'''^'   T!!**- 
i^ew  cafe.     1  he  queltiQn  is,  \\  Iictncr  it  is  witnm  the  30I.  andwut 
9.  Geo.  I.  c.  7.?    and  it  does  not   appear  to  me   to  be  gain  t  fettle- 
within  thisadt.     The  aft  fays,  that  *'  none  fhall  gain  a  *'^^** 
*^  fettlemcnt  by  virtue  of  any  p.irchafe,  whereof  the  con- 
*'  fideration  doth  not  amount  to  the  fum  of  30!.  bona  fide 
<^  paid,  for  any  longer  term  than  he  Hull  inhabit  in  fuch 
•5  cllate:"  fo  that  it  is  confined  to  purchafcs  under  30!. 
bQ:u'i  fide  paid  ^    confequently,  if  tiic  vendor  had  {'och 

confid^r^tipa 
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Rix  V.  confideration  of  30!.  Bona  fide  paid  to  him,  it  is  not 
TjDroEo.  within  this  aft.  Now  in  the  prefent  cafe  the  confi- 
deration was  39I.  and  was  bom  fide  paid  to  the  vendor. 
And  it  would  be  pretty  hard  to  fay  that  the  jaftices  had 
a  power  upon  this  a£t  to  inquire  whether  the  purchafer 
borrowed  the  money  or  not.  It  is  a  common  cafe  to 
borrow  money  to  make  purchafes ;  nothing  is  more  fre- 
quent than  to  borrow  a  fum  to  make  up  the  price.— 
The  other  Judges  concurring,  the  orders  removing  the 
|>aupers  from  Pf^addington  to  Tedford  were  quafiied  (n). 

Tbe  mortpigee  587.  Rex  v.  Stockland^  Hilary  Term^  15.  Geo.  2.  Burr. 
<rf»tenn  for  5.  (7.  169. — John  Spiiier  the  pauper  was  lawfully  fettled 
»5*-  *JJJ[^  in  Stock/and.  And  John  Salter  of  Cotleigh,  being  poficflcd 
fcTliKwft  and  ®^  ^  houfe,  orchard,  and  garden  containing  an  acre,  in 
iSL  io».nK>rej  Cb^/f/^A  aforefaid,  for  tlic  rcfidue  of  a  term  of  years  detcr- 
hf  bond  and  minable  on  three  lives,  which  coft  40I.  by  indenture 
fimpie  contraa,  ii^ortgaged  the  fame    houfe  and  premifes  to    the   faid 

d^h  of  Ihl  J'  ^P^^^^,'  ^"""B  the  refidue  of  the  faid  term ;  fubjea  to 
nwrttagor,takes ''ederaption  on  payment  of  15L  with  lawful  intereft  on  a 
00c  adminif-  day  tlierein-mentioned,  and  paflcd  in  the  life-time  of  the 
tratirnasa  faid  J,  Salter:  that  J.  Salter  afterwards  died  inteftate; 
'*^*"*'^dih  ^^t'  *^  *^  ^*"^^  ^^  whofe  death  one  of  fuch  lives  was  dead ; 
MccrT  M^he'  *"^  there  was  then  due  on  fuch  mortgage  the  principal 
comn  ftr^fftOed  fum  of  15!.  and  thirty  (hillings  for  two  years  intereft 
of  the  cftatc,  thereof.  And  the  mortgage-monies  being  then  not  paid, 
gainsafctilc.  ^^j  the  faid  7.  Salter  being  alfo  indebted  to  the  faid 
mcntby  arcfl.  j  spUlcry  by  bond  and  fimple  ccjntraft,  in  the  fum  of 

tJence  therein      -'o,   ^        '     -J  .        .       ,,       ,    ^,      r  •  j  <v   o    •/»  ,      .  , 

of  forty  days.  '°^*  '^^'  ^i^King  111  all  ^5!.  the  laid  /.  bpiller  agreed  with 
Srr»  162  ^'^^  widow  of  the  faid  /.  Salter^  that  in  cafe  file  would 
renounce  the  adminiftration,llicfhould  have  the  houlhold 
goods;  which  was  done  accordingly :  and  on  hei*  renun- 
ciation, the  faid  J.  Stiller  took  letters  of  adminifl ration 
(as  principal  creditor)  to  the  faid  J,  Salter;  and  there- 
upon entered  upon  fuch  houfe,  orchard,  and  premifes 
(v»'hich  was  then  appraifcd  at  twenty-five  pounds),  and 
pofleffcd  himfelf  thereofj  and  alfo  of  a  cyder-wring  ap- 
praifcd at  forty  (liillings.  But  tl^e  reft  of  the  cffedh 
(which  were  appraifcd  at  twenty  fhillings)  he  permitted 
tlie  widow  to  keep  and  retain  to  her  own  ufe,  purfuant 
to  fuch  agreement.     And  then  the  faid  J,  Spiller  removed 

{a)  The  appeal  in  this  cafe  was  true  f^ate  of  the  cafe,  but  that  upon 

received   and  adjudged  ;  but  in  the  hearing  counfel,  and  ]ur%iier  evia'enet 

mean  time  a  cafe  was  made  for  ihe  on  both  fides,  they  (the  fcflioRi)  ad* 

opinion  of  the  Judges  ofaflTize;  but  it  judge  the  puichafe  made  by  Gj//to 

pot  being  heard  before  that  tribunal,  be  fraudulent.      Rut    thk    Court 

the  order  of  feifions  recites,  that  the  were  of  opinion,  that  frsyj  <|id  noc 

^upcr  had  agreed  c!ic  ^bovQ  to  k^c  thQ  fu^ciently  appear  ia  ilxis  cafe. 
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into  the  fald  parifh  of  Cotkigbj  and  fettled  ill  fucli  houfe  Rtx  #•  ' 
and  premifes,  and  was  oflFcrcd  thir^f  pounds  for  the  fame,  Stocklawp, 
and  continued  to  dwell  therein  oy  the  fpace  of  eight 
years;  when  fuch  eftate  determined:  neverthelefs,  he 
continued  in  the  faid  houfe  till  he  was  removed  by  the 
faid  order. — ^The  Court  were  unanimous  that  he  w^ 
legally  fettled  in  Cotleigh.  The  consideration  he  has  beni 
fide  paid,  exceeds  the  fum  of  30I.  and  he  remained  up- 
on the  eftate,  irremoveable,  forty  days*  *Tis  clearly  witli- 
in  the  words  of  the  a£t. 

588.    Rex  V.  Inhabitants  of  Sal/or  J,     Hilary  TVrw,' The  pwth  Af 
4.  Geo.  3.   Burr.  S.  C.  516.— The  cafe  ftated  by  the  fcf-^J^'^**^ 
fions  on  the  appeal  was  as  foliov^^  :  That  it  appears  to  \^^  JL\^J!^ 
them,  that  Peter  IPViiey  the  father  of  the  pauper,  being  retUemetit^  «tid 
fettled  in  Over  Norton^  in  the  year  1726,  for  the  confi- «h««fore,  «1- * 
deration  of  29I.  purchafed  a  tenement  in  the  parifh  of''^^*'*® 
Salford^  of  one  'John  hardener^  whofe  wife  was  fcifed  of  |,g  |J^,^|^J* 
the  inheritance  in  fee-fimple  of  tlie  faid  tenement,  bnt  from  fau  rtfr. 
never  joined  witli  her  hufband  in  conveying  it,  nor  had  deuce  on  fuch 
hardener  her  hulband  any  eftate  in  the  faid  tenement  but  *^^*»  1^  **'• 
in  right  of  his  faid  wife  ;  and  his  faid  wife  furvivcd  him,  ^'^2r  ^«r 
and  died  about  ten  years  after  him.     hardener^  the  huf  •  cmancipMi^ 
band,  died  thirty  years  ago  [this  order  of  feflions  was  withoot  htvii^ 
made  in  November  1762]  ;  and  Peter  White,  tlie  pauper's  8*»»^  ■  ^^ 
father,  has  lived  in  and  poflcflcd  uninterruptedly  the  faid  "*^^^*^ 
tenement  ever  fince  he  fo  purchafed  it,  and  ftill  Jives  JJJ^^'jt  ^j^jc^ 
tliere :  and  his  fon,  the  pauper,  was  born  there  in  or  meoc  whidi 
about  the  year  1730,  and  lived  with  his  father  as  part  of  chey  <lerivod 
his  family  in  the  faid  purchafed  tenement  till  within  ^"^.  *** ^^'***' 
thcfe  eight  years,  when  the  faid  pauper  married,  and  left  pJ^Jj^hi^vrfulA 
his  father's  family,  and  lived  in  a  feparate  tenement  in  eftate/^ 
^/'4i/27;7/ aforefaid,  but  never  gained  any  fettlemeiu  buti.Bi.  Rq>, 
what  he  derived  from  his  faid  father.— The  Court  took  433*  455- 
time  to  advife;  and  now  Lord  Mansfield  delivered 
the  refolution  of  the  Judges,    We  are  of  opinion,  that 
no  fettlcment  of  the  father  was  gained  in  Salford  by  the 
purchafe,  but  only  during  the  time  of  his  inhabiting  the 
purchafed  premiles ;  and  this  would  have  been  equally 
the  cafe,  if  the  aft  of  9.  Geo.  i.  had  never  been  made, 
for  he  could  not  have  been  removed  from  his  own  eftate, 
though  he  had  no  fcttlement  in  the  parilh  wlicre  it  lay  : 
fo  tliat  the  father's  fettlement  (if  it  may  be  fo  called) 
in  Salford  was  only  temporary,  and  did  not  extinguifli 
his  fettlement  at  Over  Norton.     And  the  only  fettlement 
which  the  fon  could  derive  from  his  father  was  at  Over 
Norton,  for  there  could  be  no  derivative  fettlement  from 
the  fatljcr  at  Salford^  the  father  himfelf  having  no  fettle- 
ment 
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Rex»,       ttitnt  there,  but  being  only  irremoveablc  from  his  own 

* V/saifoeV  ^^^^^  '  ^^^^  ^^^  ^^^^  between  the  pirilhes  of  Wt^key  and 
^'  Hinton  Blewet^  irt  i.  Sir  J.  S.  476.  where  th^  pauper 
being  fettled  at  Hinton  Blewet,  had  an  eftate  defcended  to 
him  in  fVookey ;  by  which  the  Court  held  that  he  gained 
no  fettlement  in  fVookeyy  though  he  could  not  be  re- 
moved from  thence  if  he  (houid  chiife  to  go  thither. 
It  may  be  cbjefted,  that  the  fatjier's  fettlement  at  Salfoid^ 
though  tempofary  only,  might  yet  be  communicated  to 
the  fon  fo  long  as  the  father  continued  upon  his  «ew- 
purchafed  cftate,  which  might  remain  during  his  life. 
But  the  anfwer  to  this  is,  that  the  father  had  in  truth  no 
fettlement  at  all  at  Salford  to  communicate  to  his  fort, 
but  was  barely  irremoveable  from  thence,  in  the  fame 
manner  as  if  the  aft  of  9.  Geo.  i.  had  never  been  made. 
"J  his  may  be  illuftrated  by  a  fuppofition  that  the  fon  had 
not  relided  itl  Salford,  but  had  gone  to  live  in  a  third 
paiilli,  and  had  there  been  likely  to  become  chargeable, 
aud  the  qncfiion  had  arifcn,  Whether  he  ought  to  be 
removed  to  Salford  or  to  Over  Norton.^  He  could  not 
poffibly,  in  fuch  cafe,  have  been  removed  to  Salford,  bc- 
caufe  fuch  removal  would  have  been  concluiivc  upon 
Salford^  and  he  would  remain  fettled  there  for  ever  ;  con- 
fequently  he  muft  have  been  removed  to  Over  Norton: 
which  Ihcws  that  he  can  have  acquired  no  fettlement  >jn 
Salford  by  virtue  of  his  father's  purchafe  even  during  the 
time  of  his  father*:;  refidciice  upon  it. 

Afirglcwoman       589.   Rex.  v.  Umlngton,  T>imiy  Teym^^  6.  G^o.  3.     Burr. 

purch^fes  a  S,  C.  566. — Thcophilus  Ev'iJis^  being  legally  fettled  in  //- 

kafehold  tenc-  fjtifjgtorj,  about  thirty- three  years  ago  married  the  abovc- 

for"ti.e*^rc-  '  nauicd  Elizahcth  K'vans  his  wife,  then  Elizabeth  Stanlryy 

maindcr  of  fpiiiller,  who  had  before,  by  indenture  bearing  date  the  2  5tU 

100c  years,  day  of /V/flrr^  1 7  24,purchaf'ed  a  leafehold  tenementfituate  in 

md  afterwards  tije  faid  parifh  oi Mickletou  in  the  county  of  GlouceJIer,  for 

ruiband  iwrtb  ^^^^  ^^"^  ^^  ^^  pounds,  for  thc  remainder  of  a  term  of 

gains  a  ftt tie-  One  thoufand  years.     The  faid  jEZ/xa^f/^  refidcd   in   the 

mem  by  rcfi-  faid  tenement  for  about    nine  years    before  her  intcr- 

dcnce  en  iix  marry  inji;  with  the  faid  Thccphilus  Evafis ;  and  after  fuch 

9'xj%  tfiate,  intermarriage  the  faid  Theophilus  Evans^  together  with  thc 

^IVu- ^«Z  faid  liltzubith  his  wife,  the  pauper,  refided   in   the  faid 

xncnt  he  com-  '  11        r  -  \  er* 

municates  to     tenement  about  lixteen  years,  when  the  laid  Theophilus 

his  wife.  Evans  died,    leaving  the  faid    Elizabeth  furviving  him. 

S.  C.  Bl.  Rep.    '^^^^  ^^^^  Elizabeth  Eva?iSy  after  her  faid  hnfband's  death, 

^ng.  continued  to  rclide  in  the  faid  tenement  till  about C/^///- 

mas  laft  (1765),  when  flie  fold  and  conveyed  the  fame 

tenement  to  Jt^me^  Stanley  for  the  fiim   of  fix  pounds, 

and  was  afterwards   removed  from   the   faid  parilh  of 

AJickUton 
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Mckkm  to  the  faid  parifh  o£  Ilmmgtott.--THZ  Court  j^J^^^^^*^ 
were  of  opinion,  that  the  fettlement  was  at  MickUton<i    tiiiH«Toii. 
and  therefore   the  orders   removing  the  pauper  from 
Mickleton  to  Ilmington  were  qualhed. 

59b.    Rex  V.  Maningky^    Trinity  Term^    IJ,  Geo.   3.  Where  j/.  con- 
St.  T^rm  Rep.   I2.— The  paupers,  ff^.  fVheatley,  Elizaleth^'^^^ J^ ^^ 
his  wife,  and  D.  their  fon,  were  rcmored  by  an  order  ofcopyhold\lkim 
two  juftices  from  Mattingley  to  Heckfieldy  both  in  the  for  59!.  mort- 
county  of  Siuthampton.    On  appeal,  the  fcffions  quafhcd  gagtd  to  mw- 
tlie  order  of  juftices,  fubjcft  to  the  opinion  of  the  court *^®T^'^'^*^°' 
of  king^s  bench  on  the  following  cafe :  On  the  18th  June^f'^^^^^^f 
1769,  the  pauper  JVUliam  ff'Tjeai/ey^  the  hufband  of  £//- arfmitrci  to 'he 
%ab(thy  and  the  father  of  Daniel,  mentioned  in  the  ordereftatcfuHj€a  t« 
of  removal,  came  into  the  parifh  of  Mattingley^  with  a  ^'^« '"^"s^P; 
certificate  of  that  date  acknovvJedging  them  to  be  fettled  ^*^^**!  "°^  ^*'" 
in  the  parifh  of  Heckfield.     The  faid  IFilUam  ^/'/^^//<'y,  w,,V^tTrL  5 

1   •      ^  •  1       •/  1   r  •  1-        •      ^1       r  •  1  .•>;' ltUl^U"9.o»•.|- 

hlS  laid  wife  and  ion,  continued  to  live  intne  laid  partfhc.  7, 

of  Mattingley  until  the  time  of  the  order  of  removal. 
Whilft  he  continued  to  refide  in  Mtittinj^lcy,  and  a  (hort 
time  previous  to  tl>e  3d  jiuguft  1780,    the  faid  V/iUiam 
Wheatley  contrafted  with  'John  honmor.ger  for  thepurchafc 
of  a  copyhold  tenement,  witli  the  appurtenances,  lituate 
in  Mattingley^  which  faid  copyhold  tenement,  with  the 
rtppurtenances,     had  been,    previous   to   fuch  contract 
mortgaged  to  one  lhoma%  Bailey  for  the  fum  of  32I.  and 
lawful  intereft,  which  faid  mortgage-money  was  unpaid 
at  the  time  of  fuch  contraft.     7  he  contraft  between  the 
fa'id  JVilliam  fVheatley  and  John  Ironmoyjgcr  w as,   that  the 
faid  IVmiam  IVhejitley  (houid  pay  tli«  fum  of  39I    17s.  Od. 
for  the  faid  tenement  with  the  appurtenance:,  which  faid 
laft-mentioned  fum  was  inclulive  cf  the  faid  fum  of  32h' 
fo  due  on   the  faid  mortgage.     In  puifuance  of  fuch 
contraft  the  faid  IVilliam  UHjeathy  paid  the  faid  John  Iron^ 
monger  the  fum  of  feven  pounds  feventecn  f hillings  and 
fixpence,  which,  with  the  faid  fum  of  3?,!.  to  be  paid  to 
the  faid  Thomas  Bailey  by  the  faid  pauper,  made  tlieafore- 
faid  fum  of  39I.  175.  6d.     On  the  3d  oi  Juguft  1780,  the 
faid  ff^illiam  (Vheailey  was  duly  admitted  to  tlie  faid  prc- 
mifcs  /^/>rw/r  the  admilCon,  wherein  it  appeared  that  the 
lord  granted  the  eftate  on  the  furrcnder  of  John  Iron* 
monger  to  IVtlliam  H^eatley,  fubjcft  to  a  mortgage  fur- 
render  for  fccuring  30I.  and  intereft),  and  afterwards  en- 
tered into  pofl'eflion  of  the  prcmifcs,  and  continued  pof- 
fcfled. thereof  for  four  years,  and  during  fuch  time  paid 
the  faid  Thomas  Bailey  two  years  intereft  of  the  faid  fuin 
fo  due  on  the  faid  mortgage,   which  was  all  the  intereft 
the  faid  Thomas  BaiUj  received  on  the  faid  32I.  after  the 

time 
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Rix  V.      time  of  the  faid  purchafe.    He  never  paid  off  the  6di 
Mattiko-  mortgage-money,  and  fome  time  in  the  year  1784  he  de« 
i-iT.         livcrcd  up  the  poffefiion  <jf  the  faid  premifes  to  the  faid 
Thomas  Baileyy  the  mortga^ee.-^AsHHURST,  Jtiflice.  The 
only  queftion  in  this  calc  is,  Whether  the  purchafe  made 
by  the  pauper  is  in  faft  of  the  value  of  30I.  ?     Taking  all 
the  &fts  difclofed  by  this  fpecial  cafe  into  eonfideration, 
I  am  clearly  of  opinion,  that  it  was  not  a  purchaie  for 
30L  but  only  for  7I.  17s.  6d.  for  the  pauper  only  pur- 
chafed  the  intereft  of  the  mortgagor  fubjc«  to  the  mort- 
gage.    Now  the  eftate  was  mortgaged  for  32I.  therefore 
Bie  mortgagor's  intereft  fubjeft  to  that  was  only  7L  1 7s. 6d, 
which  was  the  whole  of  the  pauper's  purchafe.     The 
cftate  having  been  mortgaged^  for  Qil.  the  inftatit  the 
mortgagee  got  into  poflemon  Ke  might  have  gained  afet« 
tlement  upon  it ;  if  fo>  the  mortgagee  was  a  purchafer 
for  32L  and  the  pauper  only  purchafed  fubjcft  to  thit 
charge.     In  the  Tedford  cafe  it  was  only  decided,  diat 
if  a  man  purchafed  an  eftate  for  30I.  bona  fide  paid^  the 
Court  would  not  enquire  how  the  purchafer  came  by  tlie 
money ;  but  here  the  purchafer  did  not  bona  fide  pay  30L 
and  that  circumftance  diftinguifhes  this  cafe  from  that  of 
<«)  Ante^  page  the  King  v.  Tedford  (a).     If  the  pauper,  previous  to  the 
^^7«  P**  5^<»«    contraft  for  the  purchafe,  had  given  the  mortgagee  a  pcr- 
fonal  fecurity  for  the  mortgage  money,  then  he  would  in 
faft  have  bought  an  eftate  tor  30I.  though  part  of  the 
purchafe  money  would  have  been  borrowed  op  mortgage; 
then  the  words  of  the  ftatutc  would  have  been  fatisiiedi 
and  the  pauper  would  confcqucntly  have  gained  a  fettle- 
mcnt  in  the  parilh  of  Mattin^lcy. — Grose  (^),  JuJIke. 
This  cafe  depends  upon  the  conftruftion  of  tlie  ftatutc  of 
9.  Geo,  I.  c.  7.     Now  it  is  to  be  obfer\'cd,  that  that  fta- 
tutc does  not  give  a  Icltlement  to  a  man  purchafing  an 
eftate  of  the  value  of  30I.  but  it  cnafts,  "  that  no  per-* 
*'  fon  fhall  be  deemed  to  acquire  a  fettreincnt  in  any  pa- 
*'  rifh  by  virtue  of  any  purchafe  of  any  eftate  in  fucK  pa- 
**  rilh,  whereof  the  confideration  for  fuch  purchafe  doth 
**  not  amount  to  the  fum  of  30I.  bona  fide  paid,  for  any 
*'  time  longer  than  he  fliall  inhabit  in   fuch   parifli." 
1  hen  the  queftion  here  is.  Whether  the  pauper  has  bcni 
fide  paid  30I.  for  the  purchafe  of  this  eftate?    Now  it  is 
not  even  pretended  that  the  fum  of  30I.  has  been  paid  at 
all,  but,  on  the  contrary,  it  appears  on  the  cafe,  that  no 
more  than  7I.  17s.  6d.  has  in  point  of  faft  been  paid. 
Then  it  has  been  argued,  that  if  the  vcftdor  has  been 
fatisficd  30I.  for  the  Tale  of  his  eftate,  it  is  a  purchafo 

(a)  Mk.  JvsTicE  BuLLXK  was  fitting  a(  Guiidmail  this  da^. 

within 


^ 

^ 
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within  th€  ftatutc  9.  Geo.  1.  Btit  that  is  not  the  ttMt  J^"**' 
conftnaaion  6f  the  aft ;  for  the  qucftion  muft  be,  J.V/*** 
Whether  the  purchafer  is  able  to  pay,  or  has  bonitfide 
paid,  30I.  ?  1  agree,  that  if  he  has  bona  fide  paid  the  pur- 
chafe  money,  we  will  not  enquire  how  he  gained  it,  nor 
whether  he  mortgaged  the  citate  for  the  payment  of  it. 
That  might  be  a  queftion  of  fraud  for  the  coiilideration 
of  the  juftices  at  the  fcflions;  and  if  it  appeared  to  be 
a  fraudulent  purchafe,   no  fettlcment  could  be  acquired  * 

by  it.  In  the  cafe  of  the  Kint  v.  the  Inhabiants  ofTedford 
there  was  a  purchafe  for  39I. ;  the  purchafe  money  wis 
in  faft  paid,  and  it  was  the  money  of  the  pauper,  though 
part  of  it  was  borrowed  on  a  mort^age<)f  the  very  eftate 
which  he  purchafed ;  and  that  was  properly  holden  to 
:^  be  a  honajide  purchafe  of  an  eftate  for  30I.  But  here  it 
ss  cannot  be  contended  that  the  pauper  gained  a  fettlement 
'."^  in  the  pariih  oi Matungley  by  virtue  of  a  purchafe  for  30I. 
:  when  in  point  of  faft  that  fum  has  not  been  paid.  Jh 
I  order  to  conftitute  a  purpofc  within  the  9.  Geo.  i.  the 
fum  of  30I.  muft  not  only  be  paid  in  point  of  faft,  but 
-it  muft  be  bond  fide  paid. 

'591.  Rex  V.  Inhabitants  of  Scammonden^  Ailch*  7ii?rw,  The  confident 
«o.  Geo.  3.  3.  Term  Rep.  474. — The  pauper,  being  legally  tion  exprcflcd 
Jet  tied  in  Soyland^  entered  into  an  agreement  with  one  »"  ^'^'^  <•««<*  of 
Harrifon  for  the  purchafe  of  an  eftate  in  Rtjhworth  ^^^^^^H^^^^ 
a81.  and  the  confideration  mentioned  in  the  deeds,  and  parol* evidence 
-jn  the  receipt  indorfed,  was  28I.  but  the  appellants  pro-  was  admitted  to 
duccd  parol  evidence  to  prove  that,  before  the  deeds  wpre  prove  that  30L 
executed,  the  vendor  declared  that  as  the  agreement  was  wai  the  real 
not  in  writing  he  was  not  bound  by  it,  and  having  fince  *       «fa"on. 
had  30I.  offered  for  the  eftate,  he  would  not  take  Icfs,  nor 
would  he  execute  the  deeds  unlefs  the  purchafe  money 
-    Irere  made  up  that   fum;    Upon  which  the  pauper  ad- 
-■    irtoced  il.  15s.  more,  which,  with  five  fliiilings  owing 
S'^firom  Harrifon  to  the  pauper,  was  infifted  made  up  the 
;  --^iiim  of  30I.  but  the  deeds  were  not  altered,  and  the  con- 
r.  .^deration  therein  mentioned  was  left  according  to  the 
J- -^ginal  agreement,  Wes.  28I.     The  counfcl  for  the  ap- 
:-   pellants  contended  that  this  was  a  bona  fide  purchafe  for . 
;^  ^1.     But  the  Court  were  of  opinion,  that  no  parol  evi- 
■"■^ftncc   could  be  given  to  contradift  the  confideration 
"'iicntioned  in  the  deeds.     The  eftate  purchafed  was  the 
ftate  of  Harrifon* s  wife  ;  and  in  the  deed  there  was  a  co- 
^^^nant  from  Harrifon  that  he  and  his  wife  would  levy  a 
'tic  unto  G.  Bottom!^  in  fee,  of  the  premifcs  at  the  coft 
f  Bottomley ;  towards  the  expence  ot  which  fine,  C.  Bot* 
xUj  left  in  the  hands  of  his  attorney  four  guineas.     The 
V«l-  IL     .  X  X  pauper 
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K%x9i      pauper  refided  above  three  months  upon  the 

IiiHABfTAifTt  j^^^j  afterwards  fold  them  to  his    brotncr  J. 

or  S^AUMon-  rj^^  ^j^j^  conveyance  Harrifon  and   his  wife  weri 

**■  *        and  it  recited  Harrifon'%  covenant  in  the  fbmH 

levy  a  fine  ;  hot  as  luch  a  fine  had  not  then  bet 

it  was  agreed  tliat  inftead  thereof  Marrijtfm  an* 

ihould  acknowledge  and  levy  a  fine  of  the  prem 

Bottomley  in  fee,  which  fine  was  in   Hilary  % 

levied  accordingly  :  part  of  the  expence  of  levyi 

difcharged  by  the  four  guineas,  fo  left  in  the  ban 

attorney  by  the  pauper,  and  the  other  part  wai 

Bott9mley. — Lord  Kenyon,  Chief  Juflice^  fai< 

clear  that  the  party  might  prove  other  confiderati 

tbofe  exprefled  in  the  deed.     It  is  permitted  in 

of  covenants  to  ftand  feifed  to  ufes.     And  in  . 

US  Brown'i     Gott(a),  where  the  eonfidcrations  mentioned  in 

FarKamenury    werc  IO,OOOl.  and  natural  love  and  affeifion^  the  lo 

Cafef,  voW  vii.   mtffioners  of  the  great  feal  direSeoan  ifidie  to  tr 

fV7o.  ther  natural  love  and  afFcdion  formed  any  pai 

confidcration,  the  eftates  being  worth  near  30,C( 

.an  appeal  to  the  Houfe  of  Lords  this  was  confirm 

the  jurv,  on  the  trial  of  the  iffue,  finding  thai 

love  and  affeflion  confiltuted  no  part  of  the  confderi 

*  deed  was  afterwards  fet  afide  by  the  Lord  Chani 

AsHHURsT,   7i^//V^,  of  the  fame  opinion 1 

Juft'ue^  and  CjROSe,  Juftice^  abfenL — Order  of 
atfirmcd. 


IV.  Of  the  rejidenee  necejfary. 


tiv^rvs  «n  J  592.   Ryfllp  V.  Harrow^  Hilary  Term^  8.  ff^tlL  3. 

''"''hrhr!!^      524— Per  Holt,  Chief  Juftice.    Having  land  in 

Mins\*fcuic.    ^^^^'  "^^  make  a  fcttlement,  but  living  in  a  paril 

niciit,  ^'ic  has  land  will  gain  a  fcttlement  without  not 

the  a«il  of  parliament  never  meant  to  banifh  m 

the  enjoyment  of  their  own  lands,  and  the  law  t 

tice  of  freeholders,  as  thofe  tliat  chufc  member 

liament,  and  are  jurors.     Alfo   boarding  as  a 

gains  no  Icttlement,  no  more  than  being  nui 

parifh. 

The  xcquifulon  593*  l^'ookey  v.  Hlnton  Blewetf  Aftcb.  Term^  8 
•f  an  ca^te,  Stra,  476. — A  perfon  fettled  at  liinton  Blewet  hi 
^'^^^^^^^y^'  tate  defcended  to  him  in  IVookey^  whereupon  th< 
d^wiu^  ^^"^  ^^^°^  thither  as  to  the  place  of  his  laft  fettle 
rin'a  <^«>    ^'^  '^^  CuRiAMi  The  order  muft  be  ^uafhed, 

menu 
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10  fettlemcnt  nor  inhabitation;    though  if  he  (hould  go  Wqokxt  v. 
hither  he  could  not  be  removed:  it  may. be  a  great  ia-      HiNton 

ury  to  fend  liim  away  from  a  good  trade  in  Hinton  Biewet  ^'-'^^t- 

0  perhaps  half  an  acre  of  land  wherein  he  has  but  a  term. 

594.  Sowton  V.  Sfdhuryy  Eafler  Term^  12.  Geo,  2.  2.  SeJJi  The  forty  days 
^aj.  All . — The  cafe  fpecially  ftated,That  T,  IV'tlh  the  pau-  rcfidtnce  need 
ttr  (who  lived  with  his  family  at  Sowton)^  having  an  ef  not  *>'•'*•« 
kte  at  Sydbury  (which  the  tenant  g§ive  up,  and  paid  him  °"*^  '""f* 
ght  pounds  for  quitting  it),  went  thither  and  lodged  in  Andr.  345. 

1  alchoufc  as  a  gueft  without  having  any  certain  room  '9'  ^"^'»  374» 
i^re,  and  flaid  from  November  to  ^r/7,  but  fome times 

eat  to  Sowton  (where  bis  children  and  family  were j  and 
\  other  placeS)  as  his  occafions  lequired;  and  that  he 
^flefled  and  managed  his  ellate  by  repairing  fences, 
yeing  turnips,  &c.  —  The  queftion  was,  VVhethcr 
f  this  he  had  gained  a  fettlement  at  Sydbury? — LeEi 
hiefjfujiice.  It  fliould  have  appeared  how  he  came 
r  this  ellate,  whether  as  executor,  &c.  If  it  was 
^  own,  no  matter  how  fmall  the  rent  is.  By  this  flate 
Should  think  it  a  beneficial  leale;  though  it  is  a  little  un« 
IKitain,  for  it  is  called  hi^  own  eilatc,  and  his  tenant  gave 
Im  eight  pounds  to  quit  it,  ^c.  No  reafon  to  look  upon 
as  a  new  purchafe.  It  is  agreed  the  reiidence  is  not 
pceilary  to  be  forty  il^iy s  fuccejjivtiy.  It  is  ftated,  that  he 
BStended  to  make  Sydbury  his  home  and  habitation,  and 
iat  he  managed  his  ellate  then ;  that  he  fometimes  went 
»  Sowtonj  and  at  other  times  to  other  places,  as  his  occa- 
^ns  required.  Refidcnce  for  forty  days  in  any  parifh^ 
jbcre  they  cannot  by  law  remove  him,  gains  a  fettle* 
*ent,  and  fo  held  by  the  whole  Court  in  Fyfiip  v. 
^^row{a).  No  difference  whether  in  his  own  houfc  (n)  Amt,  pagt 
r^in  an  alehoufe,  if  he  cannot  be  fent  away  ;  therefore  1^74-  P*-  59»» 
to  of  opinion  that  the  edate  is  fufhcient,  a;)d  the  reil- 
■ice  good  in  Sydbury^  and  that  the  order  of  fef&ons, 
tilling  him  at  Sowton^  muil  be  quafhed. 

m^j.  Rcxv,  Tnhiibit'U/is  0/ Sowton,  Hilary  Term y  it.  Geo.  1.  Thcrtfidence 
^9\  S.  C,  125.  —  The  pauper,   Thomas  Wills^  having  need  not  b« 
i&ed  a  fettleaieat  in  Sowton^  but  being  much  diftreflcd  up«»nihctfkjicc| 
Shis  circumllances,  and  having  an  edate  of  his  own  in-  [^^,^p^^^j^jj**^ 
^ury^i  in  the  pofleiTion  of  one  Greenflade  as  tenant  to  ^^  ^^^^  p^^rini, 
t&,  he  left  bis  children  at  a  public-houfe  in  Sowton^  and  tie  w(i)  tiKi^bf 
^Ut  into  tlic  parifh  of  Sydbury,  and,  in  confidpratiou  of  ga  n  afettle** 
-   p^id  him  by  his  faid  tenant,  accepted  a  furrender  of '^*'^*- 
i^. laid  term,  and  had  poireifion  of  the  faid  premifes  in  2.  Seff.  CtC 
fe^tf/'jf  delivered  to  him,   and   the  keys  of  the  boufe  *>^ 
^coli  aod  from  the  time  of  his  fo  going  into  the  faid  c?„^!'!*' ^^^ 

X  X  2  pariih  D«o^  6,3. 


and  to  other  parifhcs,  to  fee  his  friends,  and 
and  occalions  required)  aitd  that  he  was  in 
o(  Sydiury,  lodging  as  aforcfkid,  from  the  J 
vernier  till  forae  time  in  Jpril  following, 
fame  fbr  his  home  or  habitation,  apprche 
no  other;  and  that  fome  time  in  the  faid  n 
he  convevcd  away  his  eftate  and  intereft  in 
mifcs  ancf  came  back  to  Stivten  -,  whcrcupoi 
der  was  made  ;  and  that  he  was  in  Sydb, 
forty  days  in  the  whole,  but  did  not  tarry 
forty  days  fucceflively  or  at  any  one  time,  I 
time  abfent,  in  the  time  afbrclaid,  from  the 
Sydbuiy,  as  he  was  there ;  but  that  he  had 
any  houfhoM  goods  in  the  faid  houfc  on  thi 
nor  any  ftock  thereon,  norpaid  any  taxes 
in  that  time ;  and  that  whilft  he  was  in  the 
Sydbury,  he  always  lodged  at  the  faid  publ 
gued  or  cravcllct,  having  made  no  agreeme 
or  lodging  ;  and  that  he  fometimes  eat  wi 
but  generally  provided  his  own  meat,  and 
his  drink  as  other  guc{ls,  the  mafter  of  tl: 
houle  not  cxpefting  any-lhingfor  his  lb. 
what  lie  did  eat  with  the  faid  family;  and 
r>o  particuhr  room  or  bed  in  the  laid  pub 
or  agreed  to  be  kept  for  him;  but  that  he 
times  in  one  bed  and  fometimes  in  anoth 
houli:,  as  bell  futtcd  the  convenience  of  th 
according  as  they  had  other  gucfts. — Lke, 
A  refidencc  in  any  place  for  forty  days,  bcinj 
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;  aX  his  own  houfej  or  at  another  perfon's,  or  at  an      *v  v, 

lioufc;  he  was  forty  days,  in  an  irremoveable  ftatc,^'*"*?''''^*'" 

"iydbury.    The  pnly  qucftion  is.  Whether  he  gained  ""       "■•**• 

sttlement  in  Sydbury?  for  if  he  did,  his  loiing  his 

mer  fettlement  in  Sowton  is  confequential  upon  it,  and 

ows  of  courfe.     Upon  the  whole,  I  think  it  is  a  fet- 

nent  in  Sydbury ;  and  you  all  agree  that  the  children 

ft  go  with  the  father,  as  they  have  not  gained  any  fct- 

lent  of  their  own,  and  remain  part  of  his  family.— 

E  OTHER.  Threb  Judges  concurred  in  die  fame 

tiion. 

« 

96.    Sex  V.   St.  Nyott^Sy  Trinity  Term^    1 3.  Geo.  2.  ^^  «  P«fon  Kft;"^ 
r.  S.  C.   132.  — The  pauper  Nicholas  PenqutU  was^'^P^J^^j^^^^ 
n  in  St»  Cltere^  and  at  ten  or  eleven  years  of  age  he  JJ^^^J^j^^, 
lOved   to  St.  NyotC%^   and  lived   in  the   feryice  ofmon  with  hit 
.  Cole  of  that  parifli  till  he  was  twenty,  in  Su  iS^f/'s  5  mother  and  fif- 

then  lived  a  year  and  upwards,  as  a  hired  fervant  at  ««•*»»'«'  ^^^ 
wages  of  5I.  aryear,  with  R.  Lyne  in  St.  Nyott\.    He  ^^li'S" 
A  removed  to  St.  Clcercy  and  lived  there  with  his  rao-  thereby  gains  a 
:  fome  time,  on  a  tenement  there^  in  part  of  which  he  fettiemcnc 

an  eftate  of  freehold  and  inheritance,  and  of  which  Stra.  1116. 
was  feifed  in  common  together  with  his  mother  and  i.Scfl'.Car:4o«. 
jrs.      After  he    came  back    to  St,  Cleere  aforefaid, 

until  he  fold  his  right  and  intereft  in  the  faid  tene* 
It  (which  was  about  three  years  after  his  return  to 

Cleere)^  he  worked  as  a  day-labourer,  and  lodged 
letimes  on  his  own  eftate,  and  fometimes  in  other 
jes  where  he  worked  in  the  faid  parifh  of  St,  Cleere ^ 
I  at  other  times  in  other  parifhes  adjoining;'  and  be- 
'es  that  he  did  not  live  and  refide  on  his  faid  eftate  in 
Cleere  or  in  the  faid  parifh  of  5f.  Cleere  by  the  fpace  of 
y  days  together  at  any  one  time,  between  his  leaving 
/aid  Roger  Lyne\  fervice  in  St,  Nyott^s^  and  the  faid 
>olas  Penquite\  felling  his  faid  eftate  in  St.  Cleere,-^ 
'j  Chief  JujUce,  I  do  not  fee  how  a  man  could  be 
to  a  place  where  he  has  a  freehold,  unlefs  he  has 
1  refident  in  fuch  place  for  forty  days ;  though  he; 
Id  not  be  removed  from  i:,  even  within  the  forty 
t»  if  he  was  in  the  place  where  it  lay.  This  dependfs 
n  the  ftatute  of  13.  &  14.  Car.  2,  c.  12.  which  direfts 
lending  a  pauper  to  the  place  where  he  was  'aft  le- 
f  fettled  for  the  fpace  of  forty  days.  But  this  roan 
tinned,  off  and  on,  for  three  years  in  the  parifh 
ire  he  had  an  eftate  of  freehold  and  inheritance :  and 
^  not  think  it  to  be  neceflary  that  he  fliould  have  re- 
el there  forty  days  together.  He  was  irremoveable 
[^  St.  Cl^er^^s  fqv  above  forty  days :   and  tlut  is  fuf- 

X  X  3  ficient. 


..^  B^,  *.  a  3=7  -Cifi  =i=i.  Tl*  ? 
•  ■  fcsfiand  of  l^K»'-m  B:fi,  xa£  sE^cr 
"        uid   jtW^    tr^nr    Ssfil^T    ferrirf    =r     • 

lb-  ffn*s  iHt  Le  rrficd  m  ITr':  i'f^trx  -vz 
t'tfi^.vtt  Lc  became  fccTKfsi^l:!  !::riJs£  £=  i 
u»c  ',f  yjnrt^TT.  pcjois  a-;rar,  ftiL^r  rr  J 
wr.je^  hai  Ytt-,  gnntn!  b*  ihr  u  z  '.cm 
i>r  ffiliuim  Trutrkui:  to  the  aiher  of  Ac  :" 
and  h«  afl:g"«  fcr  r  irxtr-ci-.c  T«n  <?e^r»>_. 
(Jf^ih  of  7»/»(  ^.-rf  tts  gr!r.c*»*hef.  ike  -wva 
tt<c  grancfitKer,  ar.J  of  ih;-  7£f«  ^ i  •:  iIk 
tic  faid  >*».  if-.rf  Ihe  hvftard  of  the  l"»i<? 
paLpr,  and  father  of  the  fait!  Ziitt.Tn.v  ai:<i 
lilt  lift  fcrri'.ing  life  in  thr  fa:ii  !fa''e  men:: 
ti-oii  liie  faid  'ftiiic  on  the  I7t!i  pf  ,Vj-s*ji^ 
VM  pjOffcd  ihcreot ;  'art!  a^fo  irfidcd  ilicr 
lii:,-  \.c  i'>  ent'.rcd  to  tbe  dar  of  his  death 
pf-ncd  on  the  i  ^!i  day  cf  JJe^artir  175*,  I 
eiplit  ("ays  and  no  more  :  that  Kpcn  thede: 
ysAx  Bird  the  father  (bij  heirg  the  laft  fnr 
aforcriiidi,  iheef^aic  under  the  faid  Ica(cdet< 
tlir  faid  wife  anti  children  of  the  faid  yehu 
ivTihtr  iiiicreft  whatever  in  the  faid  leal 
and  that  (hey  or  any  of  them  hsve  not  gair 

r"(M,  oilier  than  what  thev  derive  vr 
Jihn  Bird  the  hufband  of  the' faid  Celherh 

tti  the  faid   l.nv/nnrt  ard   K'.arx.   hv   virtn 
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—Mr.  Justice  Dennison.    So  I  think.    And  I  look     Rtn'. 

upon  this  to  have  been  fettled,  fince  the  cafe  of  Murjky  ^**"'  *"*»• 

V.  Grandborough[a)^  in   which  it  was  holden  by  Lord 

Chief  Justice  Pratt,  Mr.  Justice  Eyre,  and 

Mr.  Justice  Fortescue,  that  "  any  pcrfon  who  has 

**  an  cftate  of  freehold,  copyhold,  or  for  vears,  by  aft  of 

'^  law,  (as  defcent,  marriage,  executor,  acminiArator,  or 

*<  purchafe),  may  dwell  upc^n  it  as  his  own  ;  and  is  not 

*^  removable ;   and  gains  a  fettlement,  if  he  continues' 

•*  fortv  days  J    though  under  lol.  per  annum:    but  he 

•*  muft  abide  forty  days,  in  order  to  gain  a  fettlement. 

•*  And  notice  is  not  neceflary ;  becaufe  he  is  not  remove* 

•*  able  from  it.    But  Powvs  held  contra^  as  to  a  term 

**  for  years  under  lol.  per  annum  value." — Mr.  Justicb 

Foster.      I  am  of  the  fame  opinion.      The  cafe  of 

fVcjton  Rivers  in  2.  Salk.  493.  can  be  no  authority,  to  be 

fure:    tlie  month^s  abode  in  a  parifh  relates  to   afleff- 

nients,  which  are  made  but  once  a  month. — Per  Cur. 

Order  of  two  juftices  confirmed.     Order  of  feflions 

quafhed. 

598.  Rex  V.  Salford^    Hilary  Term^   4.  Geo.  3.   Burr.  But  a  rcftdcao 
S.  C.  516. — Peter  IVhite^  the  father  of  the  jMiuper,  being  ©^ >e^»  ^*»a 
fettled  in  Over  Norton^  in  the  year  ^726,  for  the  confi-  ^^^^^J^.^ 
deration  of  29I.  purchafed  a  tenement  in  the  parifh  of  ,^f^,jgj^ 
Salfordy  of  one  John  Lardener^  whofe  wife  was  feiied  of  the  daring  refidenc*, 
inheritance  in  fee  iimple  of  the  faid  tenement,  but  never  though  it  does 
joined  with  her  hulband  in  conveying  it,  nor  had  Larde^  not  opcrwcio 
tier  her  huiband  any  eftate  in  the  faid  tenement  but  'n  "^'J^^ukmeni 
right  of  his  faid  wife ;  and  his  faid  wife  furvived  him,  and  until  th«  caepU 
died  about  ten  years  after  hira.     Lardener^  tlie  hufband,  ration  of  tho 
^  died  thirty  years  ago ;  [this  order  of  feflions  was  made  in ^'"^ **•>»• 
November  1762.]     and  Peter  ff^bite^*  the  pauper's  father, 
bas  lived  in  and  poflefled  uninterruptedly  the  faid  tenc*      * 
ment  ever  fince  he  fo  purchafed  it,  and  ftill  lives  there: 
and  his  fon,  the  pauper,  was  born  there,  in  or  about  tlic 
year  1730,  and  lived  with  his  father  as  part  of  his  family 
in  the  faid  purchafed  tenement  till  within  thsfe  eight 
years  j  when  the  faid  pauper  married,  and  left  his  lather's 
family,  and  lived  in  a  feparate  tenement  in  S aif or d  zfort^ 
iaid,  Sut  never  gained  any  fettlement  but  what  he  derived 

(a)  M.  4.  Geo.  2.  Vide  Seflf.  C^f.  coming  up  to  the  prefent  point  in 

edir.  1750,  vol. I.  page  133.  No.  lis.  queftionj    which   mhie  doe*,   and 

and  i.  Sir  J^ Strange,  97.  i>oth  S.  C*  agrees  exa^ly  with  the  reprefentatioA 

but  n9t  fo  full  as  a  MSS.  Report  in  of  the  opinion  of  the  Court   here 

|i;r  own  innds  3   nor  indeed  at  all  given.— Note  by  Mr.  Burrt/w* 

^  X  4  from 


^80  WTTLEMEfllT  BT  EfTATK* 

&CX  fr.      fi*om  his  faid  father. — Lor  d  Mansfield  new  deliveitd 
tALFoap.    their  refolution  ;  after  firft  ilating  the  cafe,  and  then  tht 
ilatute  of  9.  Geo.  i.  c  7.  f.  $.  and  laftly  the  queiUon,i'fz. 
Whether  the  paupers  /'^^  PFblte  the  younger  and  A/tfrj 
his  wife  ought  to  have  remained  in  the  parilh  of  Salfsrd^ 
cr  have  been  removed  from  thence  to  the  hamlet  of  Over 
Noricftj  as  tlieir  laft  le^  fettlement  ?     We  are  of  opinion 
that  no  fettlement  ofthe  father  was  gained  in  Saiftrd  hf 
the  purchafe,  but  only  during  the  time  of  his  inhabiting 
the  purchafed  premifes.  And  this  would  have  been  equally 
the  cafe,  if  this  aft  had  never  been  made :  for  he  could 
not  have  been  removed  from  his  own  cftate^  though  he 
had  no  fettlement  in  the  pariih  where  it  lay.     80  that  die 
Other's  fettlement  (if  it  may  be  fo  called)  in  Saifmrd  wu 
only  temporary,  and  did  not  extinguilh  his  fettlement  at 
Over  Norton.    And  the  only  fettlement  which  the  fon 
could  derive  from  his  father  was  at  Over  Norton  s  for  there 
could  be  no  derivative  fettlement  from  the  father  at  Sal* 
ford^  the  father  himfelf  having  no  fettlement  thcre^  bat 
being  only  irremoveable  from  his  own   eilate  ;  like  tbt 
(«)  A  ntf,        cafe  between  the  parifhcs  of  IVookcy  and  Htnton  BUwet  (a)^ 
p.  674.  pi.  593.  where  the  pauper,  being  fettled  at  Hlnton  BUwtt^  had  an 
eftate  defcended  to  him  in  Wockey^  by  which  the  Court 
held  that  he  gained  no  fettlement  in  fVookcjy  thou^  be 
could  not  be  removed  from  thence  if  he  fhould  choofeto 
go  thitlier.     It  may  be  objeded,  that  the  father's  fettle- 
mcnt  at  Salfordy  though  temporar\  only,  might  yet  be 
communicated  to  the  fon  fo  long  as  the  father  continued 
upon  his  ncv.-purehafed  eftate,  which  might  remain  du- 
ring  his  life.     Bat  the  anfwer  to  this  is,  That  the  Either 
had,  in  truth,  no  fetUenient  at  all  at  Sulfcrdy  to  commu- 
nicate to  his  fon;    but  was  barely  irrcnaovcable  firom 
thence,  in  the  fame  manner  as  if  the  aft  of  9.  Geo.  i.  had 
never  been  made.     1'his  may  be  illuflrated  by  a  fuppo- 
fition  that  the  fon  had  not  rcfided  m  Salfordy  but  had 
gone  to  live  in  a  third  pariih,  and  had  there  been  likely 
to   bccon:e   chargeabJe;    and   the  qucftion   had   arifen. 
Whether  he  ought  to  be  removed  to  Salfordy,  or  to  Oztr 
Norton  P     He  could  not  poflibly,  in  fuch  cafe,  have  been 
icmoved  to   Su/ford:   becaufe  fuch  removal  would  ba^'e 
been   concliifive  upon  Salfordy    and  he  would   remain 
ft  tried  there  for  ever:   confcqucntly,  he  muft  have  been 
removed  to  Over  Norto>u  which  ihews  that  he  can  have 
acquired  no  fettlement  in  SalJ'erd  by  virtue  of  his  fatiier^s 
'purchafc,  even  dining  the  time  of  his  fathcr*s  reiidence 
upon  it.— Per.  Curiam.    Order  of  ftilions  qualhcd. 
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V.  0/ certificated  perfons* 

599.  Burclearv.  Eajiwo^dhey^  Eafter  Tcrm^  5.  Geo.  I.  A  certificitc !• 
JJ/.TF.  163.— Cafe  ftates.  That  Abraham  Haubctt,  ^eing  ^^^^^*;(^ 
legally  fettled  in  the  parifli  of  Burclear^  about  eighteen  \  copyjwW  cf- 
years  fince  married,   and  had  four  daughters.     About  tatt  to  the  wift 
eight  years  iince  he  came  with  his  wife  and  children  into,  of  a  certificate* 
Eaftwoodhey  as  a  certificate-man.      Whilft   they  were  ""•'•• 
tliercy  a  copyhold  of  2ol.  per  annum  defcended  to  hia 
wife,  which  they  enjoyed  for  five  years  till  her  death,  and 
then  according  to  the  cuftom  of  the  manor  it  defcended 
to  the  eldeft  daughter.    Aboutjialf  a  year  ago  the  maa 
afked  relief  in  Eaftwoodhey^  and  thereupon  tlie  feflions 
fend  him  back  to  Burclear. — Per  Cuhiam.     This  is 
not  aji  explanatory,  but  a  new  law,  and  muft  therefore 
receive  a  liberal  conftruftion.     The  exceptions  in  tba 
fiatute  prove  this  cafe,  being  a  cafe  more  reafonable  than 
either  that  are  there  mentioned.     If  a  certificate-man, 
by  taking  lol.  per  annum  gains  a  fettlement,  a  fortiori 
ihall  he  that  has  an  eflate  of  his  own,  efpdcially  in  tiiis 
cafe,  where  he  does  not  come  to  it  by  a£t  of  his  own 
(which  might  favour  of  fraud),  but  it  is  caft  upon  hiox 
by  the  a£t  and  operation  of  law.    If  be  that  ferves  a 
parifh-office  gains  a  fcttlement  upon  accountof  his  prc- 
funied  ability,  with  greater  reafon  (hall  he  that  has  abi- 
lity  of  bis  own  vifihle  to  all  the  world.     It  has  beeii  al- 
ready adjudged,  that  any  other  perfon,  by  the  defcent  or 
purchafc  of  a  freehold  or  copyhold,  or  by  becoming  in* 
titled  to  a  leafe  for  years,  gains  afettlement ;  and  it  can* 
not  be  fuppofed  the  Parliament  intended  to  put  a  certi-* 
ficate-man  in  a  worfe  condition.      The  value  of  the 
copyhold  is  not  material,  for  it  is  its  being  his  own  makes 
him  not  removeable.    A  man  muft  take  a  tenement  of 
lol.  per  annum  to  gain  a  fettiement;    but  yet  he  may 
come  to  fettle  upon  a  tenement  of  his  own,  though  of 
ever  fo  fmall  a  value.     This  man  therefore  being  for 
five  years  irremoveablc  from  Eaftwoodhey^  has  gained  ^ 
good  fettiement  there,  and  the  order  to  remove  him 
from  thence  mu^t  be  qualhed* 

600.  Iviughoev.  Stonebrzdge^  Hilary  Term^  6.  Geo.  j,  Wacerttilcat*. 

Stra.  265.— Cafe  ftates.  That  in  1702  one  •^«^*^^"^c»Sf'^tn4 
Flower  was  bound  apprentice  to  John  Emtrton^  who  was  J^'^pp^JJJi 
livei  with  bun  above  forty  days  on  the  piircha&d  t^xt^  be  thereby  gaint  %  fcule^Mnc. ' 
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WrKciioi:  ir.  legally  fettled  in  Ivrngboe:  that  he  {erred  part  of  his 
f«mksaf»#i.  time  there,  and  then  the  mafter  went  with  all  his  family 
89  a  certificate-iDan  to  StMebridgi^  where  he  porchafcd  an 
riiate  of  the  value  of  6ol.  and  after  fuch  parchafe  the 
apprentice  lived  with  him  fix  months  till  the  appren- 
ticefhip  expired  ;  and  becanfe  the  ftatirte  I2.  jfnn.  c.  iS. 
pfovides,  that  the  apprentice  of  a  certificate-man  ibafl 
gain  no  fcttlenient  in  theparifh  to  which  the  mailer  goes 
by  certificate,  therefore  the  juflices  adjudge  the  fettkmcnt 
at  Ivinghofi  where  ttie  binding  and  great  part  of  the 
fervicc  was.— Et  fer  Curiam,  The  order  ronft  be 
cfuaihed:  for  as  the  apprenticeihip  expired  in  1.709,  the 
ftztttte  12.  jtrin*  is  ofit  of  the  cafe,  not  being  made  with 
any  retrof{>ed  ;  and  then  the  cafe  is  no  more,  than  that 
an  apprentice  of  a  certificate-man  lives  forty  days  Hi 
Stonehridof^  which  before  that  ftatute  was  enough  to  gain 
him  a  fettlenienr.  Eut  if  this  had  been  a  cafe  iince  the 
ftatute,  yet  we  think  the  fettlement  would  be  in  Si$m» 
hid^t  y  for,  according  to  the  cafe  of  Bur  clear  v.  Eafi^ 
is}  Artff  ngt^'^^diitey  (aj,  when  a  certificate-man  makes  a  purchafei 
tU,  I'i'V^-  he  imnicdiately  ceafes  to  be  theie  in  nature  of  a  certifi* 
cate-man,  and  becomes  a  fettled  inhabitant;  fo  that  lay- 
ing the  ilature  out  of  the  cafei  (as  we  muft  do,  it  being 
nothing  to  the  purpofe),  in  this  view  here  is  a  fenrice 
for  fiH  months  as  an  apprentice,  in  a  parifh  where  the 
inafter  was  legally  fettled,  which  is  more  than  fufficieiit 
to  give  a  fettlement  to  the  apprentice.  . 

trM)4naie^«      601.  Re^e  V.  Stun^fitldj  EafierTcrmj    16.  Geo.  2.  Bitrr. 
^'^!tr*i^'    *•?•  205.- Cafe  ftstt-?,   That   Jonathan  Barrat,   being 
»r4f^rttiiJ^  ^^  inhabitant  Irgally  fettled  in  itansjkld^  came  into  the 
thfrsw  iof  Hff'  tounfliip  of  Sf.ot/(wd  in  the  pariQi  oi  RocJpdale  and  county 
fjr  &4yh  he        o^'  Lutua'Ur^  by  vii tuc  of  a  certificate ;  that  by  deed  not 
^«rcbyg*iwa  jf^^cntcd,  bL-aring  date  tl>c  4th  day  of  Fehnury  1728, 
WhUxsmUk      niadc  between  Richafd  JJh^vonh  of  Tongue-End  in  the 
ihtttntfiuw,    pari:h  of  Kochdalc  aforcfaid,  yeoman, of  the  one  part,  and 
the   iaid   Joncithan  Ran  at  (by  the  name  and  addition  ofi 
i^t.)  on  the  otlier  part,   the  faid  R.  J.  did  dcmife,  fet, 
arid  to  iiuw  Ic-t  unto  the  fi:id  y.  5.  his  heirs,  executois, 
at*niiniftiator9,  and  a(r>gns,  twenty  fquare  yards  of  land 
in  IVb'iiiiJortU  \\\  the  fiiid  parifh,  to  hold  to  the  faid  J,  B, 
his  cKccurovr^,  adminiftrators,  and  afiigns,  for  the  term  of 
C)fji)  ytars,  r.;ic]tr  the  iciVrvcd   rent  of  is.  a-year;    by 
virMic  whereof,   the  faid  J,  B.  entered  to  the  faid  prc- 
mifcs,  and  afterwards  eieflcd  a  houfe  and  other 'out- 
buildings upon  the  fame  ;  and  by  indenture  bearing  date 
tho  otii  day  of  Julv  17305  made  between  the  faid  JoMa* 
than  Barrat  of  the  one  part  and  John  HonfuU  of  hh%Sn 
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in  Lang  field  in  the  county  of  IVi,  yeoman,  of  the  other      Rixfr. 
part,  the  faid  Jonathan  Barratj  in  confideration  of  i61.  Stahfjei*. 
los.  paid  to  him  by  the  faid  John  Horsfaii^  bargained, 
fold,  fet  over,  and  affigned  the  faid  premifes,  with  the 
buildings  thereupon  erefted,  unto  faid  /.  H.  his  heir$> 
executors  adminiftrators,  and  afligns,  during  the  rcfidue 
of  the  feid  term  of  999  years  ;  to  hold  to  the  faid  J  Hf 
his  heirs  and  afligns :    by  virtue  of  which  faid  aflign- 
ment,  he  the  faid  J.  H,  entered  to  the  faid  premifes. 
And  afterwards,  by  indenture  bearing  date  the  i6*th  day 
of  SrMembcr  1 731,  made  between  the  faid  Richa%d  AJh* 
vjorth  of  the  one  part,  and  the  faid  J,  H.  of  the  other 
jpart,  the  faid  R.  ^.  leafed,  fet,  and  to  hrm  let,  to  the 
laid  y,  H,  his  heirs,  executors,  adminiftrators,  and  af- 
ligns, the  faid  twenty  fquare  yards  of  land  before  granted 
by  him  to  the  faid  y.  B.  and  alfo,  ^c.  and  alfo,  tic* ; 
to  hold  to  the  faid  J.  H.  his  heirs,  executors,  adminif- 
trators, and  affigns,  for  the  term  of  999  years;  by  virtue 
of  which  grant,  the  faid  John  Horsfall  entered  to  the  faid 
premifes  :    that  afterwards,  an  uncle  of  the  faid  Jonathan 
Barrat  having  died,  and  left  fome  money  to  the  faid 
y,  B.  he  thereupon  applied  himfelf  to  the  faid  J.  Hors^ 
fall  in  order  to  purchafe  the  faid  premifes  by  him  the 
faid  Jonathan  Biitrat  before  fold  to  the  faid  John  HorS'^ 
/all,  and  alfo  the  faid  premifes  granted  by  the  /aid  Richard 
jf/Xnvorth^  by  the  deeds   laft  above-mentioned-     Upon 
which  the  faid  J.  H,  and  he  came  to  an  agreement ;  and 
by  indenture  bearing  date  the  9th   day  of  July  1736, 
made  between  the  faid  J,  H.  of  the  one  part,  and  the 
faid  7-  B,  of  the  other  part  (reciting  all  the  deeds  before- 
mentioned),  the  faid  J.   Horsfall^    in  confideration  of 
forty-feven  pounds  bona  fide  paid  to  him  by  the  faid 
Jonathan  Barraty  bargained,  fold,  affigned,  and  fet  over 
unto  the  faid  Jonathan  Harrat,  his  heir$  and  affigns,  all 
and  fingular  the  before- mentioned  premifes,  to  hold  unto 
the  faid  J,  B^  his  heirs,  executors,  adminiftrators,  and 
affigns,  during  the  refidue  of  the  faid  feyeral  terms  of 
999  years  then  to  come :  that  the  faid  premifes  all  lie  in 
the  laid  townfhip  of  Sfotland^    and  at  that  time  were 
worth  the  faid  fum  of  forty-feven  pounds,  and  now  are 
worth  the  fum  of  fixty-three  pounds  to  be  fold :    by 
virtue  of  which  grant,  the  faid  J.  5.  entered  into  the  faid 
premifes,  and  inhabited  upon  the  fame  for  two  or  three 
years  then  next  following.   That  by  indenture  bearing 
date  the  23d  day  of  May  1738,  the  faid  y.  B,  affigned 
over  the  faid  premifes  to  the  above-named  y,  //,  by  war 
of  mortgage,  for  the  fum  of  45I. — ^Lee,  Chief  yufiice,  A 
^i^em  or  4  dcvifei  s^nd  I  beueve  ^  purdufc  tao»  have 
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Rix  V.      been  determined  to  gain  a  fettlcmenC^  (after  forty  dsijs  i^ 

TAs:iriEi.».  fJdchcc),  upon  tl>c  foot  of  the.  perfon's  not  being  rc- 

moYcabic  from  bis  own,  and  as  not  being  an  intnidcr 

i^ithin  the  meaning  of  13.  fi  14.  Car,  2.  c.  I2.    So  thu 

whenever  a  man  has  an  intercft  of  his  o^rti^  though  under 

lol.  a-year,  he  (hall  not  be  removeable  by  that  ftamte. 

The  prcfent  queftion  turns  indeed  upon  the  conftniAioD 

(A)  9.  ft  la.     of  the  certificate-aft  (a).    Now  though  this  perfon  was 

Wit  3.  c.  II.  a  ccrtificate-man,yet  if  he  had  come  to  this  by  a  A  of  law, 

it  would  have  gamed  him  a  Settlement :  and  I  belicrc 

it  has  been  fo  determined  in  cafe  of  purchaies  too.    I 

think,  the  fame  conftruftion  has  been  made  up<H^  thii 

aft,  as  upon  that  of  13.  &  14.  Car.  2. 

If  »  ctrtiffcaif.      602.  Rex  V.  Deddifij^tofiy  T'rimiy  Term^  1 6.  &  I7.G^9.2« 
fJ^M^u*     ^^^'''  ^'  ^'  220.~/?;fi&iir£/  Moynard,   the  father  of  the 
dufcof a*ho»fcP^^i^^''  -^"^"'^  Maynard^  who  was  removed  with  his 
for  41I.  and     wife  and  family  from  Deddington  to  Duns  Tetu^  about  the 
Cvvk  in  it  more  year  I  y  H)  had  a  certificate  from  DunsTnv  to  JDeddmgimf 
t!Mr>fortjrdayf,  ^yjijch  ackiKAvlcdgcd  thc  faid  Richard Majnard  TLVtA  Jnm 
k,  hl^l^infa    ^'^  '^'^^"^  ^"'^  Edward  thtir  fon  to  be  inhabitants  legaHy 
f*Tt!imnt  in     ^*^illcd  ill  Dfois  *1  ew  aforefald  ;  and  thc  faid  Richard  ana 
irfscV.rjc*  of      jinnc  and  Ediv^rd  their  fon  lived  in  the   faid  pariih  of 
ficccit.^icjie.    Pfdd'irrri:.}!  many  years  under  the  faid   certificate.    \t 
S.c.a::4.ix^3.  Hkrwif^r  M]»])eared,  tliat  during  the  time  the  faid  Ricbari 
ALi^ih-ii'd  .iiid  June  his  wife  and  Edward  their  fon  lived 
ii^  tht  n.irilh  of  Dtdd'nioton  aforcfaid  under  tlie  faid  cer- 
ti'-ra;:,  xXw  Ihid  lU.hurd  purchased  a  mcuuage  ordvvelling- 
Iioiifc  in  li:c  i^arlfu  of  Dcudington  aforefaid,  which  coft 
iiikii  Tor ry- two   pounds,    and  paid  for   thc  fame    with 
hio  own  n^*oncv,  and  after  thc  (aid  purchafe  dwelt  in  and 
ii;iial  ilea  the  laid  niciTiiage  as  his  own  for  many  years. 
j\\\i\  it  riirtlicv  ayjp-varcc!,  that  the  faid  Edward  Alaymard 
his  fon  lived  with  tlic  faid  Ricbafd  Mayncrdj   as    part  of 
his  K:TniIy,  in  rlie  faid  purchafcd  mcfTuage,  for  many  years 
as  Hfoui.uu,  and  never  tiaincd  any  fettkmcnt  of  his  own. 
And  it  fiirtlicr  apptarcd,  that  the  faid  Richard  Alaynard 
foKI  the  iuiJ  inoihiagc  iivc  years  ago  ;  and  that  Ldward 
the  fc::  l:ad  no  intercft  therein,  but  became  chargeable 
to  the  inid  parifli  of  Di/hii}i:>to/i ;  and  that  Richard  A fay'^ 
nar.i  il.c  father  ik  living,  but  has  now  no  hcufe  or  cftatc 
wliar/oever  xwDcddin^ton, — XuLH^ChlffJu/ncc.  Thc  prc- 
{i:\ir  cp.fc  is  no  Uiorc  than  this :  A  certificate  was  given 
in^nv  vcais  ai;o  to  old  AVt/ji?>'.t'and  his  wife  and  Edward 
tlicir  fon  ;  afterwards  Ed-jjard  marries  and  has  children  ; 
Edzvard  and  his  wife  and  children  are  the  prefcnt  pau- 
pers ;  old  Riihard  made  the  purchafe  xnDeddiugtcfu  Now 
tlic  act  of  9.  &  10.  /^///.  3   c.  ri.  incntions  the  doubts 

tliat 


IBTTLCM£NT   BY   EsTATS*  C|^ 

that  had  arifen  upon  the  former  ad,  and  then  declares,      ltt«  •• 
"*'  that  no  fcttlemcnt  fliall  be  gained  by  ccrtiticatc-pcrfons,  !>«•■«*•« 
**  except  by  the  two  methods  therein  fpecificd."    But 
1  think  the  cafe  of  Burdear  {a)  and  Eajt  fVoQJhey  is  an 
authority  in  tlie  prefcnt  cafe :  that  order  has  now  been 
rtad,  and  it  appears,   "  that  a  certificate-man's  wife's 
**  father  furrcndercd  to  her  a  topyhoJd  of  20s.  peramium  ;** 
and  this  was  held  a  fcttlenient,  tiiough  it  was  molt- 
plainly  neither  of  the  two  cafes  mentioned  in  the  aft. 
1  remember  the  cafe.     Lord  Chief  Juftice  Pratt  held 
it  more  than  equivalent  to   renting   lol.  a-ycar.     Mr. 
Juftice  Eyre  held,  that  the  conftruftion  of  this  z.(k  of 
9.  &  10.  JVilL  3.  Ihould  be  agreeable  to  that  of  13.  8c 
14.  Car,  2.  c«  12*  upon  which  a  man  was  irremoveable 
from  any  tenement  of  his  own,   though  it  fhould  be 
under  lol.  a-year.     I  do.  not  fee  that  the  parilh  will  be 
fafer  as  to  the  notice  arifing  from  renting  lol.  a-vcar, 
than  as  to  the  notice  arifing  from  a  purchafe ;  there  feems 
to  be  an  equal  notoriety  in  both  cafes.     If  thi^  aft  was 
to  be  taken  fo  ftriftly  as  has  been  contended  foi",  a  cer- 
tificate-man could  never  gain  a  fettlement,  though  he 
(hould  purchafe  5000I.  a-year.    One  of  the  other  J  udgcs    - 
in  that  cafe  of  Bur  clear  obferved,  ijideed,  that  it  was  not 
ftriftly  to  be  confidered  as  an  aft  of  the  party  himfelf^ 
as  he  came  in  by  the  furrender  to  his  wife ;  but  ail  the 
Court  held  it  not  to  be  within  the  prohibition  of  the 
aft  of  9.  &  10.  Will.  3.    the  man  being  irremoveable 
as  long  as  he  had  any  thing  of  his  own,  though  he  fliould 
become  aftually  chargeable  to  the  parifh.     And  if  this 
be  fo  in  the  cafe  of  the  old  man  Richard  Maynard^  then 
all  his  rights  will  be  communicated  to  thofe  that  derive 
from  him;  for,  after  gaining  a  fettlement  by  the  pur- 
chafe, the  man  himfelf  is  to  be  confidered  as  an  inha- 
bitant of  the  parifh  in  which  he  has  gained  it,  in  the 
fame  manner  as  if  he  had  aftually  rented  a  tenement  of 
lol.  a-year,  or  executed  an  annual  office;   in  which 
cafes  it  muft  be  agreed,   that  legitimate  children  who 
have  no  fettlement  of  their  own,  muft  derive  from  their 
father's  laft  legal  fettlement  (for  the  fettlements  which 
the  father  might  have  previous  to  the  laft  are  out  of  the 
cafe,  as  much  as  if  there  never  had  been  any  fuch,  they 
being  extinguiflied  by  his  gaining  a  new  one,  and  having 
BO  more  exiftence). — Mr.  Justice  Wright  and  Mr. 
JusticeDennison  concurred  with  theChief  Juftice  in 

(«)  Vide  Ca(es  of  S^tlementt,  a  miAake  in  dating  it  to  have  Keeo 
p.  90.  cafe  X2i«  and  Sir  J.  S.  163,  a  defcent  to  the  wife  ^  it  came  u>  her 
1^4.  S.  C»    Bm  Sir  J.  S.  is  under     bx  the  furrender  of  her  father, 

opinion, 
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Rtz  fr«  opinion,  and  exprefTed  tkeiDrefvef  to  the  (anoe  cffe^. 
l>iLPBtuov9m.  ^n^  Sin^  John  St&ang£  ohfcrving,  that  it  was  flatcd/ 
that  tlie  old  mans  fettlement  in  Deddmgt^n  was  at  an 
end,  and  therefore  this  might  aher  the  cafe,  the  Court 
iaidy  It  did  not,  becaufe  it  did  not  appear  that  he  had 
gained  any  fublequent  fettlement.  This  was  his  laft 
legal  fettlement,  and  it  maj  very  well' remain  fo>  tfaoi^h 
he  has  no  edate  there  now. 

S«e  Rex  «.  Inhabltancs  of  Weft  Shcfford,  and  DougL  758.  mt€t4m 

A  fatfKf  cTet      ^  ^Og.    Rex  v.   Cold  AJhton,    Hihry  Term,    31 .  Geo.  1. 

foteaatc,  by     Burr.  444. — The  fpecial  cafe  Itates,  That  m  July  1725 

f»Kich  Tiit        Daniel  Harr'tfon  and  Mary  his  wife  and  fVilham  HortijM 

rfMghtcr.  mar.  thcir  fon  went  from  Woodohcjler  to  Cold  jfpyton  with  a 

fi^n'^'Juh  her  certificate  from  Woodchejler,  dircftcd  to  Cold  jf/lftimj  ac- 

Rafbai^onHcr  knowledging  that  they,  the  faid  Daniel  Harrifph  and 

•  certificate,      Aia^y  his  wifc,  and  JVill'iam  Harrifcn  thcir  fon,  and  fuch 

fcccomeiintitkc!  other  children  as  they  the  faid  Daniel  Harrijon  SLndAfary 

to  »  houfe  and   jjjg  ^jf^  fhould  have  afterwards  born  in  Coldj^fhton^  were 

fificaiT-iwifti^^^^  legally  fettled  \Xi  Woodchcjler :  that  the  faid 

lor  there-     '    Daniel  Harrijon  and  Mary  his  wife  and  William  Harrifm 

Hfa'mdcr  of  a     their  fon  lived  in  the  faid  parifli  of  Cold  JJhton  under  the 

•cimdetcim;-    laid  certificate,  from  the  faid  montli  o(  July  1725  till 

rf^ath.^'^The     ^^^^^  Chrijimas  1728;  at  which  time  tVilliam  Fido,  the 

ttrtifScate-man  father  of  the  faid  Mary  the  wife  of  the  faid  Daniel  Hm-^ 

fains  a  fettle-    rifon^  died   inteftate,  leaving  the  faid  Alary  his  daughter 

ihenc  by  a  xc^.  and  fivc  Other  children,  and  was  at  the  time  of  his  death 

!h*^ro!/rhir^    pofleircd  of  and  intitied  unto  a  tenement  and  2|  acres  of 

•ilateTft  r*a     l^nd,  of  tlic  yearly  value  of  61.  17s.  fituate  \r\Cold ^Jhton^ 

jx.fT.tri^n of       for  the  remainder  of  a  term  of  ninety-nine  years  deter- 

fwcpty  years,     minablc  on  the  death  of  hirolclf  and  of  the  faid  Alary  his 

HihouRh  no       daughter,  the  wife  of  the  faid  Daniel  Harrifon  :  tJiat  upon 

^i<  "'.r  ?^r!ni-  ^^^^  <^t*ath  of  the  faid  iVllUam  Fido,  the  faid  Daniel  IJar* 

rrf  of  his  fa.      y^'cn  and  Mary  his  wifc  and  the  f^id  JVilliam  Harrijon 

^»-r-;n-u,v's     tlicir  fon  (he  being  then  about  five  years  old)  entered 

fi^-ju,  upon  and  took  poflcirion  of  the  faid  tenement  and  land ; 

€*iW.  ijS.         arid  the  faid  Daniel  Harrifon  and  Mary  his  wifc   have 

lived  ill  and  occupied  the  fame  ever  fince  until  tliks  time: 

but  that  no  adminifl ration  oF  the  goods  or  pcrfonai  eft 

fe:ls  of  the  laid  If^illiam  Fuio  was  ever  granted   to,  or 

taken  cut  bv?  the  (zidDaniJ  Harrifon  and  Mary  his  wifc, 

or  citlicr  of  them,  or  any  other  perfon. — Lord  Maks- 

J 1    LI).    The  queflion  is,  Whether  Daniel  Harrijon^  tlic 

fadier  of  ll'lU.am  Harrijon^  gained  a  fettlement  himfrlf 

in  Cold  Jjbtcii^  to  which  place  he  came  originally  as  a 

certificate- man  r     Daniel  Harrifon  had  been  twenty-nine 

years  and  a  LiJf  in  pollelhon  at  the  date  of  the  order: 

i].c  qucftion  is,  Whcthf  r  he  is  witliin  9.  and  10.  ^\IL  3, 
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c.  II,  ?  which  mentions  only  two  methods  wjjcreby  ccr-  **«  •• 
tificated  perfons  can  gaia  fettlcincnts  in  pariihcs  to  which  ^^»Aiii»««» 
tliey  come  with  certificates^  viz.  taking  a  Icafe  of  a  te- 
nement of  loL  per  annum^  or  executing  an  annual  office- 
But  an  eilate  of  a  man'«  own^  from  which  he  cannot  be 
removed,  has  been,  by  conflruftion  (and  a  very  realbn- 
able  one  too),  holdento  be  within  this  ad;  for  it  would  ' 
be  a  very  hard  thing  to  remove  a  man  from  his  oarn 
eftate.  And  the  rule  holds  as  well  in  thccafe  of  a  certi- 
ficate-perfon  as  in  any  other  cafe,  I'hat  no  peribn  ought 
to  be  removed  from  his  own  property  and  eiiaie-  'l*hc 
principle  of  this  determination  is,  liecaufe  a  property 
of  a  nun's  own  is  a  ilronger  cafe  than  hiring  another 
pcrfon's  of  lol.  per  annum  value.  The  quelHon  then  is. 
Whether  here  Daniel  Harrifon  acquired  fuch  a  right  af 
rendered  him  irremoveable  ?  (for  it  does  not  turn  at  all 
upon  his  becoming  adually  chargeable  or  not ;  the  true 
queftion  is,  Whether  he  became  irremoveable  or  not  ?) 
Now  here  he  had  acquired  a  pofitivc  right  by  twenty 
years  poflcflion  ;  which  is  much  more  than  a  mere  tie* 
gative  right  or  a  bar.  This  was  fuch  a  pofitive  right  a4 
would  have  fufficed  to  fuppgrt  an  aflion  ;  he  might  have 
brought  an  ejeAmeiit  upon  a  twenty-years  poflelfion* 
Therefore  it  is  dillinguilhable  from  the  cafe  of  a  bar 
(a  mere  negative  right)  or  a  limitation  ;  for  it  does  not 
merely  bar  the  remedy,  but  it  givts  a  right  upon  whicli 
he  may  recover  in  an  ejeftment.  And  here  is  a  pre-* 
fumption,  that  they  had  agreed  with  the  other  childreu 
of  IVilliam  Fido  for  their  fharcs.  It  is  like  the  prefump-* 
tion  of  a  bond's  being  fatisiicd,  when  no  intereft  ba« 
been  paid  for  twenty  years.  As  to  Mary  Hat-rdorCi  right 
to  this  fettlemcnt,  as  being  next  of  kin  to  liilliam  Fido^ 
who  died  pofreOed  of  this  term,  the  general  queftion^ 
Whether  it  be  fuiScient  for  the  next  of  kin  to  be  in 
poileflion merely,  without  taking  out  adminiftration ?  is  ,, 

very  different  from  the  particular  queftion  in  this  cafe; 
and  we  have  nothing  to  do  with  it  in  the  prefent  caie ; 
for  there  is  great  difi^rence  between  a  fole  next  of  kin, 
and  where  feveral  perlbns  in  equal  degree  have  all  of  chem 
ar> equal  right  (which  is  the  pr^bnt  cafe).  On  the  ge« 
neral  queflion,  I  fhould  have  deii red  to  look  into  the 
cafes,  and  to  have  well  coniidered  them ;  but  that  is  not 
now  neceflary,  becaufe  I  ground  my  prefent  opinion,  on 
the  cafe  here  ftated  to  us,  upon  what  is  particular  in  thtg 
cafe. — Dbnnisok,  Jujliccp  The  father,  Daniel  Harrifpn^ 
was  in  polleflion  of  an  eftate  of  his  own  for  abov? 
twenty  years ;  and  he  was  not  removeable  from  it  on  ac# 
«ount  of  bis  property  in  it^  which  rendered  him  irrp* 

'  mpveabl^ 
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Rex  m.  inovcablc.  It  is  not  material  how  he  camtf  into  pof' 
€ot»AaiiTOif.  fcflion;  for  twenty  years  poffeflion  will  aione  give  bin 
a  fcttlemcnt.  Twenty  years  pofleflion  is  fufficicnt  cither 
to  defend  or  even  to  make  a  title  in  cjeftment.  Th« 
CKic  oi /JhbrittU  V,  IVikyy  1.  Stra.  6og,  is  fo  exprtfsly« 
And  it  docs  not  turn  upon  his  not  being  removeabk  till 
aftuaily  chargeable  ;  it  turns  upon  his  being  irremoTe^ 
able  from  his  own  :  and  a  certificated  perfbn  may  gain 
a  fettlcment  by  title,  as  w^ell  as  an  uncertificated  pcrfon 
may. — Wilmot,  Ju/iice^  concurred,  and  expreiled  him* 
fdf  to  the  following  efie£t  :  I  do  not  think  it  material 
to  fay  any  thing  about  the  taking  out  or  not  taking  out 
adminiftration.  If  that  point  upon  tlie  general  queflion 
is  fettled,  1  ihall  not  be  at  all  mclincd  to  overturn  or 
contradift  it,  efpccially  in  the  cafe  of  the  poor's  fettle- 
ments,  which  it  is  always  boil  to  afcertain  and  reduce  to 
precifion ;  and  it  is  proper  Jiare  denjii  in  cafes  of  thil 
nature.  It  is  objcfted,  thsit  Dafiui  Harrifon  had  no  legal 
poffelTion.  But  this  poffeflion  is  cither  by  right  or  by 
wrong,  and  it  was  a  pofleflion  of  twenty  years:  if  it 
was  by  right,  the  objcdtion  is  at  an  end  ;  and  a  twentj- 
years  enjoyment  and  continuance  even  upon  a  pofl*eflioa 
fey  wrong,  gives  a  legal  title  upon  an  ejeftment  cvea 
againft  the  rightful  owner.  And  after  fuch  a  length  of 
pofleflion  one  would  be  inclined  to  prcfume  as  much  as 
IS  poffible.  Now  licre  it  is  poffible,  that  Daniel  Harrifm 
and  his  wife  might  have  fome  grant  or  aflignment  from 
iriltiom  F;Jo  in  his  life-time,  or  fome  other  regular  and 
rightful  title  to  the  poffeflion  which  they  took  of  this 
tenement ;  fo  that  their  pofleflion  might  pojlibly  have 
been  a  rightful  one. 


rl^fy  ft  r  I  into   ivom  ^HtuKoj:  to  /lldiidgr^   and  there  lived  with  R^btrt 


snd  uj'iJe  up-n  CLu}}iLiy!iU}u  in  a  houfe  of  the  faid  Roicrt^  till  iiis  death. 
the  f.H,:c,  i.ry  'Y\y^y.\^  j^.jj^rt  Ckandurlo.'.K,  by  his  will  dated  ^^i^lif' 
<,t.i../  ;.  inrkr  »'?2.i,  ?,iyc  to  his  dauchtcr  Mary  Grccn^  ttien  the 

KiUtllicrit*  ■-111  i'T/-l  'i  r  J 

j^aupcr's  witi-,  all  that  his  i:ou!e,  barn,  garden,  ci oft, and 
Ihed,  v^iili'rhc  :ipp\irtci\anccs  in  Jidridge  aforelaid,  to 
hold  to  I  vr  lor  her  life  ;  and  from  and  after  her  deccafe 
unto  Rr.hni  Crcn:^  fon  of  the  faid  Ala^y  Grcen^  the  faid 
Rdcrt  6';:vv  pnyinp,  Ivhvy  h.is^fifter  5I.  The  tcftator 
died  fooi".  ai'icr  making  his  faid  will.  The  pauper  and 
Jiis  wife  *\^uyy  (il;c  dcvifcc  for  life  under  the  faid  will) 
entered  upo;i  l1:c  prcmifc3  fo  devifcd,  and  enjoyed  the 
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feme  (the  faid  houfe  being  then  new-built,  and  the  pre-     '.  Rkx  ''• 

mifes  all  together  worth  forty  (hillings  a-year),  from  the^**"^""^"'*'* 

death  of  Robert  Chamberlain,  until  the  death  of  Mary  his     ''\^^^^^ 

firft  wife,  which  happened  fix  months  after  the  death  of 

her  faid  father ;    and  continued  in  the  pofleffion  of  the 

faid  premifes,  till  removed  by  the  prefent  order,  without 

paying  rent  to  any  perfon.     The  pauper's  firft  wife  left 

iffue  by  him,  one  fon  named  Robert  (the  remainder-man 

in  the  faid  willj;  who,  many  years  fince,  went  for  a  fol- 

dicr  J  and  whether  living  or  dead,  not  known  ;  and  one 

daughter  named  Mary,  now  living.      Ihe  pauper,  after 

the  death  of  the  faid  Mary  his  firft  wife,  married  Alary 

his  prefent  wife.*— Mr.  Aston  had  moved,  on  Ihurfday 

l6tli  November  1758,  to  quafti  thcfe  orders  ;  and  had  ob- 

}e£ted,  **  That  this  Ifaac  Green  the  pauper  had  a  right  to 

'*  this  eftate,  when  he  entered  upon  it ;    and  had  con- 

**  tinued  a  peaceable  and  uninterrupted  pofleffion  of  it 

**  for  above  thirty  years,  and  was  irremoveable  from  it, 

•*  notwithftanding  his  coming  originally  into  the  parifh 

"  under  a  certificate."     And  he  then  mentioned  the  caics 

oi AJhbrittle  V.   lViley{a)^   BurcUar  v.  Eaftwoodhay (b)^\/)  l^t^^-'^V^ 

Hetc  V,  Inhabitants  of  Marwood  { c ) ^  Rex  v.  Inhabitants  of^^S-P^'  ^56. 

J>UHs  Tew{d),  Rex  v.  Inhabitants  of  CM  AJhton  [e).   And  ^li  T\  ^T 

now,  Mr.  Morton,  who  was   to   have    fhewn  caufe  (f)  Amci  page 

againft  quafliing  thefe  orders,  candidly  owned  that  he  6-^2.  pi.  562. 

could  not  undertake  to  fupport  them  againft  feveral  ex-  (^)  -^""t  p^5« 

prefs  refolutions  (f). — Lord  Mansfield.     So  it  feem-  \'^^'t'  *'^' 

ed  to  us,  upon  the  original  motion. — Whereupon  the  ^^5.  pjL  603*.^* 

xule  was  made  abfolute.     Both  orders  quafhed. 

605.  Rex  V,  Inhabitants  of  Dunchvrch^  Hilary  Term^  a  ccrtjficarc- 
6*  Geo.  3.  Burr.  S,  C,  553-— Cafe  ftatcs,  That  Edward  msm  and  i-ls 
Tanfur  was  duly  certificated  from  Dunckurch  to  South  "^''^^^^^^^ 
Kilworth',    where  he  refided  with  his  wife  and  family  to  JJ^'^P"^^^^^^^ 
the  time  of  his  death.    Upon  the  trial  of  this  appeal,  it  ^hkh^ih^  pay 
appeared  by  parol  evidence  of  the  pauper  and  her  fon  19I.  and  after 
only,  which  evidence  was  objefted  to  by  the  counfel  for  lay  out  15I. 
Ihe  rcfpondents,  that  about  twenty-five  years  fince,  the '""^^  •" ''*'P*''^ 
pauper  and  her  hufband  the  faid  Edward  Tanfur  ^'^rt^J^t^^^T'"''' 
joint  purchafers  of  a  houfe,  yard,  and  garden-place  at  thereby  worth 
South  Kilworth;    and  paid  for  the  purciiafe  thereof  19I.  ccnfidcrably 

Uid  upwards.     And  Edward  Tanfur  laid  out  about  i  cl.  »"ore  than  30I. 
^  y  J     This  ii  not  a 

hor.uJiJis  purchafe  of  an  cdate  of  30I.  value. 

(/)    ^<'«  *•  ^lk«    524*    »n'cr  P^-   »34;    Murflcy  and   Grandbo- 

Btylltp  and  Harrow  parifhes,  ante,  roujh,  }.nte,  page  615.  pi.  5555  Rex 

MgC  674W  pi.   5i^z  ;     Cranky  and  v,   Inhabit^ints  of  Sundhfh^    ante^ 

lu  Mary  Ounford,  aole,  page  2x4.  page  626.  pIvSSS. 

VpL;  IL  y  y  mort, 
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Rix  9.      more,  ta  put  it  in  Tepzir  ;  and  built  a  new  (hop  on  part 
IvHABiTANTi^f  (l^^  prcmifes ;    and  was  taxed  after   the  rate   of  2 
ciiuK^K.     tenement  of  30!.  value,  for  the  iirft  two  years  after  he 
bought  it;    and  refidcd  in  the  faid   purchafcd  preoiifes 
till  the  time  of  his  death.    After  Ed^vard  'Tatdur%  death, 
his  widow  (the  pauper)  continued  in  poileuion  of  the 
faid   houfe  and  premifes  for  about  ten  months ;    and 
then  went  to  fervice  for  about  five  years ;    and  during 
that  time,  fhe  let  the  faid  premifes  to  her  fon  Edwarii 
for  twenty  Ihillings  a-year ;    but  declared,  **  (he  could 
*'  have  let  it  for  thirty  (hillings  a-ycar,  or  more,  to  other 
»**  perfons."      Xbe  pauper,  when  fhe  left   her  fervice 
(which  was  about  three  years  ago),  returned  to  her  hoofe 
at  South  Kilworthj  and  foon  after  fold  the  garden-place 
for  20I.  3s.  6d.  and  about  the  fame  time,  by  deed  of  gif^ 
gave  to  her  fon  Walter  part  of  the  yard,  being  ten  yank 
in  length,  and  fix  in  breadth,  for  him  to  build  a  node 
upon.     It  alfo  appeared  by  indenture  of  feoffment  dated 
the  8th  of  November  1761  (which  indenture  was  pro- 
duced and  proved  \  that  the  pauper,  in  confideration  of 
natural  love  and  aifedion,  and  of  ten  pounds,  grancej 
the  reiidue  of  the  faid  premifes  to  her  ion  Edward  ink 
his  heirs,  to  the  ufes  following,  viz.  as  to  the  parloVi 
chamber  over  it,  and  the  pantry  (part  of  tlie  premiib) 
to  the  ufe  of  the  pauper  for  life.  Jam  wafle  ;    remainder 
to  Edward^  in  fee ;  and  as  to  the  refidue  of  the  premifci^ 
to  the  ufe  of  the  faid  Edward^  in  fee;  and  EdivardGOf^ 
nanted  to  keep  the  whole  of  the  premifes  in  repair.    Itf  i 
alio  appeared,  by  parol  evidence,  that  the  pauper  cooti*!;*: 
nucd  to  dwell  in  that  part  of  the  houfe  which  was  fe  li: 
limited  to  her  for  her  life,  till  (he  applied  to  the  parilb-  li^ 
officers  for  relief:  and  being  told,  by  a  juftice  of  peace  It 
for  the  faid  county  of  Lelcejler   (who  was  applied  toon  iT: 
that  occalion  and  afterwards  figned  the  order  of  removaJ)i 
*'  that  flic  could  not  be  removed  from  that  parilh  to 
"  Dunchurch^  whilft  (he  continued  to  live  on  her  owa 
«•  freehold  ;*'  fhe  thereupon  went  out  of  her  ownlioti(e» 
for  a  little  time  before  fhe  was  removed ;    and  went  ti 
her  daughter's  houfe,  which  is  in  the  fame  parifli ;  tsA 
let  her  own  houfe  to  her  fon  for  fixpence ;    and  was  I^  |t 
lieved  at  her  daughter's  houfe,  hy  the  parifh-officeiSf 
about  a  week ;  and  then  removed  from  thence,  by  order 
of  two  juflices,  to  Dunchurchj  as  the  place  of  her  legil 
fettlemcnt;  notwithflanding  fhe  then  was,  as  aforem 
entitled  for  her  life  to  the  premifes  (he  went  out  of,  io 
order  to  her  being  relieved  and  removed  by  order  to  il* 
parifh  of  Dumhurck — Lord  Mansfield.     The  whole 
qucftion  is,  "  Whetlier  this  woman  was  a  hnafide  pw- 
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•'  chafer  of  an  cftac  of  30I.  valiic  ?"     She  dnnot  te       R^x  v. 
prcfumed  to.  come  to  it  by  defgent  or  executorlhip,  or  Inwabitanti 
any  fuch-likc  aft  of  law  ;  becaufe  the  contrary  appears :      chuach" 
and  a jprcfumption  only  ftands  till  the  contrary  be  prov- 
ed.    The  cale  of  Rex  v.  Inhabitants  of  Benjce  (a)^  was  /^\j|     Geoti 
1      adjourned  with  a  Curia  advifare  vult\    and  no  determi- 
nation appears  on  the  record  in  the  office :  therefore  that 
cafe  is  no  authority.     I  cannot  think  the  aft  of  9.  Geo.  i« 
can  be  conftrued  in  the  manner  that  has  been  now  aN 
tempted :    it  draws  the  line  according  to  the  purchafc- 
money.     The  letting-in  any  thin^  that  is  fubfequent, 
would  overturn  the  whole  aft  :    the  aft  takes  the  value 
of  the  purchafc  from  the  purchafe- money  aftually  paid. 
In  the  Tedford  cafe,  of  the  mortgage-money,  it  was  in 
^  *  faft  a  purchafe  of  an  eftate  of  the  value  of  39I.  though 
the  purchafer  might  borrow  part  of  the  money  (upon 
-: mortgage)   to   pay  for  it.-— Mr.   Justice  Wilmot. 
5^  Here  the  hulband  and  wife  appear  to  have  been  joint 
^  poTchaferSy   twenty-five  years   ago  :   they  took  jointly 
•  and  by  entirety;  not  by  moieties.     If  fo,  fhe  can  only 
^ fltnd  in  the  fame  fituation  as  her  hufband  did;  which  is 
that  of  a  purchafer.     No  money  afterwards  laid  out,  can 
.-^make  the  prior  purchafc  to  have  been  of  a  greater  value 
^ftaui  it  really  was  at  the  time  of  making  it.      Before 
.^m  Geo,  1.  people  purchafed  fmall  intcrefts;    and  they 
"  jnirchafed  coUufively.    To  obviate  thefe  two  inconve- 
;-Jdiences,  the  aft  makes  the  criterion  to  be  30I.  bona  fide 
^'▼en ;  be  the  real  value  more  or  lefs.     Surely  fubfequcnt 
niprovements  cannot  be  confidered  with  a  retrolpeft. 
'to  removing  a  perfon  from  their  own — llie  became 
object  of  removal  as  foon  as  fhe  had  ler  it  to  her  fon. 
refore  this  cafe  is  not  like  that  of  Soivton  v.  Syd- 
wj  (b)y  where  the  man  all  along  refided  at  the  public-  (h\  Ante,  paet 
life.     1  am  of  opinion  that  fhe  gained  no  fettlement  675,  pi.  594. 
cr  this  freehold. — Mr.  Justice  Yates.     We  muft 
the  whole  cafe  together  :    and  from  that  it  appears* 
this  was  a  joint  purchafe  by  hufband  and  wife;  and 
fore  we  muft  confider  her  as  a  purchafer.     The  aft 
9.  Geo.  I.  is  as  plain  and  clear  as  poflible,  *'  That  it 
muft  be  a  purchafe  of  30I.   value  at  the  time  of  the 
^^jparchafe."      And  as  the  ftatute  has  made  this  the 
'      '  rion,  we  have  no  authority,  nor  is  there  any  rea- 
for  us  to  depart  from  it, — Mr.  Justice  Aston 
d  his  concurrence. 
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607.  Rexv,  IVohurn y  Trinity  Term ^  l^.Geo,^.  Burr.S.C.  A  certificate  is 
*l%^.— One  Andrew  Lambert^  intitlcd  to  a  long  term  of  years  ^'^c!»»^l5c<|  ^J 
in  a  cottage  ia  Everjholt,  by  will  dated  1 748,  coLTc^'unVr  a 
dcvifcd  as  follows  :  '*  I  give  and  bequeath  to  my  kinf- term  dcvifed  to 
**,man  William  Poweir%  Ion,  named  .indrevj  Povjell^  and  a  fan,  with  di- 
**  his  heirs,  all  and  whatfocver  I  fhall  die  noflcflcd  of, '^^^^'O"'  ^^^^ 
**  he  paying  certain  legacies  herein  mentioned.     Alfo  it^'j^   ^J,**^  ,*? 
^*  is  my  will  and  pleafnre,  tliat  my  kinfman   JniHam  have  free  i;- 
*•  Pcwcll  the  elder,  his  w^fe  and  children,  Ihall  have  free  berty  to  dwdl 
*•  liberty  and  power  during  their  natural  life  to  dwell  in  therein  during 

'**  the  fame  houfe  they  now  live  in"  (which  was  the  cot-^^^**^'^*®**' 

tage  above-mentioned) ;  and  the  teftator  appointed  thp 

Iflid  jindrew  Poivcll  his  fole  executor.     The  laid  Jndrew 

Juimbert  died  in  1750,  and  the  faid  Andrew  Powell  proved 

Ilis  will  in  the  fame  year.     The  faid  IVdliam  Powell  and 

liis  wife,  and  their  Ion  Andrezv  Powell^  and   their  two 

^lighters  the  paupers,  from  the  year  1750  to  Fc'*:ruary 

""ift,  the  time  of  liis  death,  refidcd   in   the  faid  cottage. 

t  appeared  in  evidence,  that  about  fourteen  years  ago  the 

id  PVilliam  Powell  vf^s  put  into  pofTtflion  of  part  of  a 

irn  and  four  poles  of  ground  in  the  parifti  of  EverJ/jolty 

warrant  from  the  fherifF,  c^iecuted  by  Thomas  Hopkins 

ic  witnefs,  who  received  a  guinea  for  iiis  trouble.    The 

IP'iHiam  Powell,  after  polteijion   fo  delivered  to  him 

I  aforefaid,  let  the  faid  prcmifes  at  the  rent  of  five  fliil- 

Ehgs  per  annum  ;  and   received   the  faid   rent ;  and  cut 

>wn  a  tree  that  flood  upon  the  faid  ground,  and  fold  it. 

^his  court  [the  feffions]  is  of  opinion,  that  the  paupers 

Hiave  not,  by  reafon  of  the  fafts  above  ftated,  any  fcttle- 

it  in  Everjhoh  ;  and  they  confirmed  the  order. — Pem- 

;rton  moved  to  quafli  thcfe  orders,  inafmuch  as  this 

ife,  which  gave  the  pauper^  **  free  liberty  and  power 

during  their  natural  lives  to  dwell  in  the  houfe,"  was  a 

fcharge  of  the  certificate,  and  that  they  had  gained  a 

tificate  in  Everjhbit, — 1' he  Court  were  clear  that  the 

kjef^ion  was  unanfwerable, 

t 

608.  Rex  V,  Long  JVittenham^  Mich.  Term,  24.  Geo.  3-'.- .    -     . 
itor's  MSS.—T\^o  jufticcs   removed  the   paupers  ^j^^^^e^^u 

the  parifh  of  Upton^  in  the  county  of  Berks^  to  the  ficatcd,  and  the 
^Tifh  o(  Long  ff^ttenham^  in  the  fame  county;  and  the  huftahd  pur- 
Tions,  upon  appeal,  confirm  the  order,  and  ftate  the  fol-  c*^^^ «"  ^^^^ 
WpWing  cafe :    John  IVeftal  and  Jane  his  wife,  being  cerr  '"^^^^  ""Jf ^ 
•  /*»iicated  ftom  Long  Tvittenham  to  Upton^  went,  about  tho^i^,  ^idow  and 
-  y^ar  1764,  to  refide  in  Upton  under  fuch  certificate.  -  In  her  children 
^uo  year  1765  John  Weftal  purchafed  a  cottage,  with  a  born  under  foch 

^  certificate  wiU 

fiUA  \  fettlcment  by  refiding  forty  day«  thereon  after  the  hufhand'sdcatli. 

Y  y  3  fmall 
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Rex  v.       fmall  piece  of  garden -ground,  for  the  fum  of  live  pounds 
Long  Wi  r-    j^  Uptoriy  and  coniiniied  to  live  upon  that  tenement  with 
TiKHAM.    j^jg  ^jfg  j^j^j  family  under  the  fame  certificate  until  the 
timt  of  his  death,  which  happened  on  the  15th  February 
1784.     During  fuch  refidence  at  Upton  he  had  iffac  tw^o 
fons,  vi%,  jQbn  and  fVilliam^  and  two  daughters,  Afarj 
and  Rachael.     A  Ihort  time  before  his  death,  John  Weftal 
the  father  and  all  his  family,  except  Rachael^  were  feizcd 
with  the  fmall-pox.     RachaeU  being  free  fro.ra  the  in- 
feftion,  was  removed  to  the  houfe  of  a  brother-m-law 
within  the  fame  parifh,  to  ftay  until  the  £iinily  ihould  be 
recovered  from  thedifeafe,  and  w^s  then  to  return  home 
to  her  father's  family,  but  which" fhe  never  did  previous 
to  the  prefent  order  pf  removal.     The  father  and  the  fe 
mily  became  adtually  chargeable  to  the  pari(h  ofUptmi 
little  before  his  death,  and  the  family  continued  fo  till 
the  removal.     The  father  died,  as  above  mentioned,  in- 
teftate,  and  feifed  in  fee  of  the  faid  cottage  and  garden- 
ground,  leaving  the  pauper  Jane  Wejlal  his  widow,  JsAi 
his  eldeft  fon  and  heir  at  l^w,  of  the  age  of  nineteen  yean, 
and  fVuliam^  Marjy  and  Racbael^  his  only  children  the^ 
furviving,  of  the  refpedtive  ages  mentioned  in  the  order 
of  removal.     J  fine  the  widqw,  IViliiam^  and  Alary^  voc 
ill  of  the  fmall-pox  at  the  time  of  the  father's  death,  aul 
thefe,  together  with  all  the  other  children  ex<;ept  .^/iriiA', 
were  reiiding  on  the  faid  edate  at  the  time  of  bis  death, 
and  continued  conftantly  to  refide  thereon  for  the  fpaw 
of  ten  week§,  at  the  ena  of  which  time  the  faid  pauper 
was  removed  as  above  mentioned,    The  queftion  was, 
WiicLher,  under  thefe  circumftances,  the  widow  J^\ 
/f  {//^/ had,  as  a  certificated  pcrfon,  gained  a  fettlcmcn:  I 
by  refiding  upon  this  eftate  at  VptQit  for  forty  days  after  I 
her  hulbaiuPs  death  ? — Mr.  Milles,  upon  the  authoriij  | 
{m)  Ante,  page  of  Rc:<  -u.  Painfivick[a)^  being  mentioned  by  the  Court, 
639.  pi.  596.     admitted  that  a  fettlcmcnt  may  be'gained  by  quarantm\ 
^  but  he  contended,  that  a  certificated  perfon  cannot  gaia 

a  fettlcmcnt  by  this  fpecies  of  cftate,  as  a  widow  basin 
fuch  cafe  only  a  right  of  refidence,  and  not  a  polfcflionrf 
tlie  ellate.  The  counfel  on  the  other  fide  w^ere  ftoppJ 
by  tlic  Court,  who  thought  h  too  clear  a  cafe  to  b 
quellioned. — Lord  Mansfield.  The  ftatutcofil/i^ 
Charta  fays,  that  a  widow  fliall  have  her  forty  days;  and 
therefore  there  is  no  doubt  that  the  pauper  jane^  intls 
prefent  cafe,  was  irremoveablefor  forty  days,  and  thqtbj 
gained  a  fcttiemcnt.  As  to  the  daughter  RachoiU  ^ 
was  fcparatcd  from  her  family  by  the  aft  of  God,  andil 
cannot  be  confidercd  an  emancipation  fo  as  to  prevent 
her  gaining  a  fcttiemcnt.    The  point  was  dctenmncd  in 
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Rex  v»  Pain/wici.-^Tht  order  of  feflions  was  therefore 
quafliecL 

609.  Hex  V.  Inhabitants  ofUfton^  Eafler  Tcrm^  29.  Geo,  3.  If  a  pcrfon  for- 
3.  Term  Rep,  251. — JobnHenwoosl^  tiie  pauper,  originally  »"«»*/  ^^"Icd  at 
I'cttled  at  Ufton,  came  to  refide  with  his  father  John  //^«- ^\r*^'**^  "''*"5 

,,-'',  -^         ,  on  hi«  own 

'iAfoody  about  twenty-three  years  ago,  on  a  cottage  and  pre-  g^^j^  ^^  g  re. 
mifes  at  Mortimer  Hants,  which  his  father  had  occupied  ccivc  a  ccrtU 
feveral  vears.  B\r  indenture  ordeed  of  fcoffnientdatcd  loth  fiw^f  ^^m  A, 
oiOaober  1766,  with  livery  of  fcifin  indorfed,  and  duly  [^^^^.^^^J^^^ 
executed,  in  confideration  of  natural  love  and  afFc&ion,  ^^^  fabfcqucnt 
and  of  10/.  to  him  paid  by  the  pauper,  John  Henzvoed  the  rcfidcncc  on  Mi 
father  granted,  enfeoffed,  and  coniirmed,  the  faid  cottage  eOaic  ai  Bp 
&c.  to  the  pauper  in  fee.     About  three  years  and  a  quar- 
ter afterwards  the  pauper  obtained  from  the  parilh  oiUf- 
ton  a  certificate  dated  the  ill  of  January  1770,  duly  figned, 
certified,  and  allowed,  acknowledging  that  he  and  his  wife 
and  family  were  inhabitants  legally  fettled  in  Ufton.  And 
the  pauper  afterwards  occafionally  received  relief  from 
Ufion  during  his  refidence  in  the  cottage  at  Mortimer,  The 
father  of  the  pauper  lived  with  the  pauper  upon  the  pre- 
mifes  till  his  death,  which  happened  about  eight  years  ago. 
The  pauper  was  his  eldefl  fon  and  heir  at  law,  and  con- 
tinued to  refide  upon  the  premifes  until  the  year  1788. 
The  pauper  by  Icafe  and  leleafe  dated  15th  and  i6th  of 
February  1 788,  conveyed  the  fame  premifes  to  John  Stcrt 
for  50I.  which  fum  appeared  upon  evidence  to  be  a  fatis- 
fa£lion  for  a  debt  due  for  necefTaries  provided  by  Stert 
fox  the  pauper  and  his  family,  and  for  money  lent.     The 
pauper  being  afterwards  turned  out  of  pofieffion  by  Stert^ 
%o  whom  after  the  fale  he  had  become  a  tenant,  returned 
to  Ufton,  and  was  removed  to  Mortimer, — Lord  Ken  yon, 
Chief  Jujiice.    There  is  nothing  in  eitlier  of  the  points 
fnade  at  the  bar  ;  the  firfl  of  which  has  been  fettled  thefe 
forty  years,  and  the  other  near  a  century  paft.     In  Rex  v. 
Marwood{a)  it  was  contended,  that  fur  chafe  under  the  («)  Ante,pagt 
,0.  Geo,  I.  C.7.  was  to  be'underftoodascontradiftinguWhed  ^J**  P'«  S^*. 
nrom  defcent ;    as  in  a  former  cafe  {b)  upon  the  fubjeft.  {h)  Rex  v.  Sa- 
JBut  the  Court  exploded  that  idea ;  and  faid,  that  the  Le-  bridgcwonb, 
giflature  only  intended  to    prevent  perfons  who  made  *"^^»  P^8«  ^»^» 
Imall  purchales  for  pecuniary  confiderations  from  gaining  J^j^^^J'^l^^ 
a  fcttlcmcnt ;  but  that  donations  from  a  father  to  his  s.  C  Burn 
child  did  not  come  within  tlie  flatute?     Now  in  this  cafe  S»  e.  56. 
we  arc  bound  tp  take  notice  that  this  conveyance  was  in 
confideration  of  natural  love  and  afFeftion  as  well  as  lol. 
And  wc  cannot  fuppofe  that  lol.  was  the  real  value  of  the 
eftate,  for  there  are  circumftances  in  the  cafe  to  (hew  the 
contrary:  the  cafe  itfelf  ftates  that  it  was  afterwards  fold 
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CHAPTER  THE  ELEVENTH, 


OF   CERTIFICATES, 


6lO. 


I.  TheJIatuUs. 

II.  The  form  and  manner  of  granting  eeriificatesn 

III.  Of  the  effefl  of  certificates. 

\  V,  Continuance  and  determination  of  certificates, 

I.     Tbefiatutes. 

BY  13.  &  14.  Car,  2.  c.  12.  f.  I.  it  is  enafted,  pg^fons  KkHf 
**  'I'hat  it  Ihalland  may  be  lawful,  upon  com-  to  become 
V  plaint  made  by  the  churchwardens  and  overfccrs  of  c*»*»^*bie  wbq 
**  the  poor  of  any  parilb,  to  any  jufticc  of  peace,  within  ^^^lU*^/***- 

forty  days  after  any  fuch  perfon  or  pcrfons  coming  fo  Jhaii  noi^'re! 

to  fettle  as  aforeiaid  [a)  in  any  tenement  under  the  mnved. 
**  yearly  value  often  pounds,  for  any  two  juftices  of  the  /^\  vidcant«. 
*'  peace,  whereof  one  to  be  of  the  quorum  (b)^  of  the 
**  divifion  where  any  perfon  or  perfons  that  arc  likely  to  (*)  Vide  vol.  u 
**  be  chargeable  to  the  parifh,  fhall  come  to  inhabit,  by  ^^^'^^"^'^ 
f*  their  warrant  to  remove  and  convey  fuch  perfon  or 
*'  perfons  to  fuch  parifh  where  he  or  they  were  laft  legally 
**  fettled  either  as  a  native,  houQiolder,  fojourncr,  ap- 
**  prentice,  or  fervant,  for  the  fpace  of  forty  days  at  the 
**  leaft,  unlefs  he  or  they  gwt  fufficlent  fecurity  for  the  dlf 

charge  of  the  jaid  parljh^  to  be  allowed  by  the  faid  juf- 

tjces." 


4C 


611.    By  13.  &  14.  Car, I.e.  I2.f.  3.  It  isalfo PROVIDED,  Ptrrfont going 

•*  That  (this  aft  notwithftanding)  it  fliall  and  may  be  »n'<^ *ny  P«"A 
**  lawful  for  any  perfon  or  perfons  to  go  into  any  coun-  'o^^'^^ft- 
«  ty,  parilh,  or  place,  to  work  in  time  of  harveji,  or  atJ^^J^'^^.^ 
*'  any  time  to  work  at  any  other  work,  fo  that  heor  they  a  cbstifx- 
*'  carry  with  hipi  or  them  A  certificate  from  the  cat*  from 
**  minifter  of  the  parifh,  and  one  of  the  churchwardens  ^^J^^f^ 
f*  and  one  of  the  ovcrfeers  for  the  poor  for  the  faid  year,  ^^"^^^^ 
**  that  he  or  they  have  a  dwell ing-houfe  or  place  in  which  mentby  rtfi- 
<*  heor  they  inhabit,  ^nd  hath  left  wife  and  children,  or  dence  eJfe- 
**  fome  of  them,  there  (or  otherwife,  as  the  condition  of  where. 
**  the  pcrfons  fhall  require), and  is  declared  an  inhabitant 
<*  or  inhabitants  there:    and  in  fuch  cafe,  if  the  perfon 
i<  or  perfons  Ihall  not  return  to  the  place  aforefaid,  when 

*•  hia 
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**  his  or  their  work  is  finiflied,  or  (hall  fall  fick  or  impo* 
**  tent  wjiilft  he  or  they  arc  in  the  faid  work,  it  fhall  not 
^  be  accounted  afcttUment  in  the  cafes  abovefaid,  but  that 
**  it  fhall  and  may  be  lawful  for  two  juftiges  of  the  peace 
**  to  convey  the  faid  perfon  or  perfons  to  the  place  of  his 
"  or  their  habitation  as  aforefaid,  under  the  pains  and 
**  penalties  in  this  act  prefcribed:  and  if  fuch  perfon 
**  or  perfons  fhall  refufc  to  go,  or  fhall  not  remain  in  fuch 
^'  parifh  where  they  ought  to  be  fettled  as  aforefaid,  but 
•'  fhall  return  of  his  own  accord  to  the  parilh  from  whence 
**  he  was  removed,  it  fhall  and  may  be  lawful  for  any  juf- 
*'  tice  of  the  peace  of  the  city,  county,  or  town  corpo- 
*'  rate,  where  the  faid  offtnce  Ihall  be  committed,  to  fend 
•*  fuch  perfon  or  perfons  offending  to  the  houfc  of  cor- 
•*  reft  ion,  there  to  be  punilhed  as  a  vagabond,  or  to  a 
*^  public  work-houfe  in  this  prefcnt  a£l  hereafter- men- 
♦*  tioned,  there  to  be  employed  in  work  or  labour :  and 
**  if  the  churchwardens  and  ovcrfeers  of  the  poor  of  the 
'*  parilh  to  which  he  or  they  fhall  be  removed,  refufe  to 
•*  receive  fuch  perfon  or  perfons,  and  to  provide  work 
^*  for  them,  as  other  inhabitants  of  the  pariin,  any  juflice 
**  of  peace  of  that  divifion  may  and  fhall  thereupon  bind 
**  any  fuch  ofScer  or  officers  in  whom  there  fhalJ  bedc- 
*'  fault,  to  the  affizes  or  feiiions,  there  to  be  indidted  for 
<*  his  or  their  contempt  in  that  behalf." 

ferfon$  coming       gy^.   |?y  8.  &  9.  IT'tlL  3.  C.  30.    IT  IS  RECITED,  that 

to  inhabit  in      ^<  Forafmuch  as  in«iny  poor  perfons  chargeable  to  the 

any  parilh  or      ^,  .^  ^  .  •'     ,  *,  i         i-  ^  .     r 

place,  and  parilh,  towiuhip,  or  place  where  they  live,  mcrelv  for 

bringingwith  **  want  of  work,  would  in  any  other  place,  where  fuffi- 
themaceriifi-  <*  cicnt  employment  is  to  be  had,  maintain  themfelvcs 
catc  under  the  ct  ^nd  families,  without  being  burthenfome  to  any  parifli, 
handjr/.'*'"'  "  townfhip,  or  place,  but  not  being  able  to  give  fuch 
owning  them  to*'  fecurity  as  will  or  may  be  expcfted  and  required  upon 
be  inhabitants  **  their  coming  to  fettle  themfelves  in  any  other  place, 
of  fuch  other  «<  anj  ^he  CERTIFICATES  that  have  been  ufually  given 
'^T^'^^'ni^o  "  ^"^  ^^^^^  ^^^^^  having  been  oftentimes  conftrued  into  a 
p^ovld^e^for  **  notice  in  hand- writing,  they  are  for  the  mofl  part 
them  whenever  *'  confined  to  live  in  their  own  pariflies,  townfhips,  or 
they  a(k  relief  <*  places,  and  not  permitted  to  inhabit  clfewhere,  though 
©ftheparijhto  <c  thcir  labour  is  wanted  in  many  other  places,  where 
wrtificatcwas  **  ^^  increafe  of  manufafturcs  would  employ  more  hands; 
given.  *'  IT  IS  THEREFORE  ENACTED,  That  if  any  pcrfon  or 

perfons  whatfoever,  that  from  and  after  the  firfl  day 
o{  May  1697  fhall  come  into  any  parifh  or  other  place, 
there  to  inliabit  and  rcfide,  fhall  at  the  fame  time  pro- 
cure, bring,  and  deliver  to  the  churchwardens  or  ovcr- 
^*  feers  of  the  poor  of  the  parifh  or  place  wherp  any  fuch 

•^  pcrfon 
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^^  perfon  fliall  come  to  inhabit,  or  to  nny  or  either  of 
**  them,  A  ciRTinc  \TE  under  the  hands  and  feals  of 
**  the  churchwardens  and  ovcrfccrs  of  the  poor  of  any 
**  other  parilh,  townfh'p,  or  place,  or  the  major  part  of 
**  them,  or  under  the  hands  and  feals  of  the  ovcrfecrs  of 
*'  the  poor  of  any  other  place  where  there  arc  no  church-- 
**  wardens,  to  be  attefted  refpcftlvely  by  twp  or  more 
*'  credible  witnefles,  thereby  owjiing  and  acknowledging 
the  perfon  or  perfon^  mentioned  in  the  faid  cje;rtifi- 
CATE  to  bean  inhabitant  or  inhabit:ints  legally  fettled 
*'  in  that  parilh,  townfliip,  or  place,  every  fuch  certificate 
^'  having  been  allowed  of,  and  fubfcribed  by  two  or  more 
**  of  the  juftices  of  the  peace  of  the  county,  city,  liberty, 
^*  borough,  or  town-corporate,  wherein  the  parifh  ox 
''  place,  from  whence  any  fuch  certificate  fliall  come, 
**  doth  lie,  Ihall  oblige  the  faid  parifli  or  place  to  receive 
**  and  provide  for  the  pcrfun  mentioned  in  the  faid  ccrti- 
*'  ficate,  together  with  his  or  her  family,  as  inhabitants 
**  of  that  parilh,  whenever  he  Ihe  or  they  fliall  happen 
**  to  become  chargeable  tj,  or  be  forced  to  aflc  relief  of 
^*  the  parifli,  townfliip,  or  place  to  which  fuch  certificate 
^*  was  given  ;  and  then,  and  not  before,  it  fliall  and  may 
**  be  lawful  for  any  fuch  perfon,  and  his  or  her  children, 
^*  though  born  in  that  parifli,  not  havin'g  otherwife  ac- 
quired a  legal  fettlenient  tlicre,  to  be  removed,  con- 
veyed, and  fettled  in  the  parifli  or  place  from  whence 
f  *  fuch  certificate  vvas  brought," 

'     613.    By  9.  &  10.  WtlL  3.C.  II.  IT  IS  RECITED,  ** That  No  Cfrrificatc- 

^*  whereas  fome  doubts  have  arifen  upon  conflruftion  p«»^on  (hall 
**  of  the  faid  aft,  by  what  a£ts  any  perfon  coming  to  ^  ^^^j^^^e* 
*'  inhabit  or  refide  within  any  parjfli,  by  virtue  of  any  ^i^Jx^J^^^ 
**  fuch  CERTIFICATE  as  aforefajd,  may  procure  a  legal  ^ent  in  any 
*^  fettlement  in  fqch  parifli,  and  whether  fuch  certifi-  parifli, unkft  . 
•*  c ATE  did  not  amount  to  a  notice  in  writing,  in  order  •'*  ^^«  ■  ^"»•- 
**  to  gain  a  fettlement:    for  explaining  thereof,  and  of"*"'*^'®*' 
**  the  faid  aft,  it  is  thj:refore  enacted.  That  "^o^^^l^ 
**  perfon  or  perfons  whatfpever,  who  fliall  come  into  pariih  office* 
^*  any  parilh  by  any  fuch  certificate  as  aforefaid, 
**  flisill  be  adjudged  py  ^ny  a£k  whatfocver  to  have  pro- 
**  cured  a  legal  fettlement  in  fuch  parifli,  unlefs  he  or 
♦*  they  fliall  really  and  bona  fide  take  a  leafe  of  a  tenement 
<*  of  the  value  of  ten  pounds,  or  fhall   execute  fome 
>*  annual  office  jn  fuch  parifli,  being  legally  placed  in 
ff  iucUoftcc,'* 
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614.  By  12.  Jnn^  c.  iS.  f.  2.  "And  whereas  mairr 
"  pcrfons  obtaining  and  bringing  fuch  certificates  co  trc- 
^  qucntiy  ta'/Cc  apprentices  bound  by  indenture,  and  hire 
**  and  keep  fcrvants  by  the  year,  who,  by  reafon  of  fucli 
**  apprenticelhips  and  fervices,  do  gain  Icttleroents  inanJ 
become  a  great  burthen  to  fuch  parifhes,  townlhips, 
and  places,  though  fuch  tnafters  coming  with  fuch 
*•  certihcates  ha\'e,  by  virtue  thereof,  no  fcrtlements  in 
"  fuch  parifhes,  townlhips,  or  places  :  for  remedy 
**  whereof  it  i>  en^i^teJ,  That  if  any  perfon  whatfoever, 
**  who,  upon  or  rafter  the  tour-and-twentietli  day  of  *Ji(Ke 
*'  1713,  fhall  be  an  apprentice  bound  by  indenture 
**  to,  or  Ihall,  upon  or  after  the  faid  four  and-twentieth 
"  day  of  June  1713,  be  a  hiked  servant  to  or  with 
*•  anv  perfon  whatfoever,  who  did  come  into,  or  Ihsll 
"  refidc  in  any  parifh,  townlhip,  or  place,  in  that  part 
*'  of  Great  Bniahi  called  Enzland.  bv  means  or  licence  of 
**  fuch  certificate,  and  not  afterwards  having  gained  a 
^*  legal  fettlement  in  fuch  parilh, townlhip, or  place;  fuch 
"  apprentice,  by  virtue  of  fuch  apprenticefhip,  inden- 
"  ture,  or  binding,  and  fuch  fcrvant,  by  being  hired  by  or 
•'  fcrving  as  a  fcrvant  as  aforcfaid  to  Tuch  perfon,  (pall 
**  not  gain  or  be  adjudged  to  have  any  fettlement  in  fuch 
**  parifti,  tov*nlhip,  or  place,  by  reafon  of  fuch  appren- 
V  ticefhip  or  binding,  or  by  reafon  of  fuch  hiring  or 
**  ferving  therein  ;  but  every  fuch  apprentice  and  fervant 
*'  fhall  have  his  and  their  fettlemcnts  in  fuch  parifh, 
•*  lownfliip,  or  pl.icc.  as  if  he  or  tl.cy  had  not  Ixren  bound 
f*  apprentice  or  apprentices,  or  had  not  been  an  hired 
**  ftfrvant  or  fervants,  to  luch  perfon  as  aforcfaid,  cny 
**  act  or  a6ts  of  parliament  to  the  contrary  notwith- 
n  Handing/' 

Wiinfffesto  615.    By  3.  Geo,  2.  c.  29.  f.  8.  it  IS  enafted,  "  That 

cert.fcciitrs  of  <<  after  24th  "June  1730,  the  witnelTes  who  atleft  the  cxe- 
*'  cution  of  fuch  ceitificates  by  the  churchwarden  or 
'*  churchwardcris,  ovcrfeer  or  overfeers,  figning  and  feal- 
"  ing  the  fame,  or  one  of  the  faid  witnefles,  Ihall  make 
"  oath  before  the  juflices  of  the  peace  who  by  the  faid 
•*  aft  aie  dircfted  to  allow- the  fame  (which  oath  thcv 
•*  are  hereby  authorized  to  adminifter),  that  fuch  wit- 
'*  nefs  or  witnelTes  did  fee  tb*e  churchwarden  or  church- 
**  wardens,  overfeer  or  overfeers,  whofe  names  and  fcals 
**  are  thereunto  fubfcribcd  and  fet,  feverally  iign  and 
**  feal  the  faid  certificate,  and  that  the  names  of  fuch 
•*  witnefTcs  attcfting  the  faid  certificate  are  of  their  own 
**  proper  hand-writing  ;  which  faid  juftices  of  the  peace 
f*  ihall  alfo  certify  that  fuch  oath  was  made  before  them; 


fr»tlcment«  lo 
fvre'ir  that  they 
piw  the  church- 
Tvarc<en^,  See* 
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**  and  every  fuch  certificate  fo  allowed,  and  oath  of  the 
•*  execution  thereof  fo  certified  by  the  faid  juftices  of 
*'  the  peace,  fliall  be  taken,  deemed,  and  allowed,  in  all 
*'  courts  whatfoever,  as  duly  and  fully  proved,  and  (hall 
**  be  taken  and  received  as  evidence  without  other  proof 
*'  thereof:  and  that  all  certificates  given  in  purfuance  of 
**  the  8.  &  9.  /flii,  3.  c  30.  before  tlie  faid  twenty-fourth 
*'  day  oi  June  1730,  (hall  be  alfo  taken  and  allowed  in 
**  all  courts  as  evidence  without  other  proof,  provided 
"  the  fame  arc  duly  allowed  by  two  juftices  of  the  peace, 
•*  as  by  the  faid  aft  is  required. '^ 

616.  By  q.  Grt?.  2.  c.  29.  "And  whereas  by  the  Overfcm  to  bt 
*«  8.  &  9.  /ra/.  3.  c.  30.  all  parifhes  and  places  are  ^"'"^"^'?  ^ 
**  obliged  to  receive  and  entertain  as  inhabitants  all  and  c^,*^l|[tih"* 
«  every  perfon  and  perfons,  and  their  families,  which  pcrfom- 
**  come  from  any  other  pari  flies  or  places  with  fuch  ccr- 
**  tificates  of  their  fettlement  as  in  the  faid  aft  are  di- 
*^  refted  and  required,  tmtil  fuch  certificate -perfons  bc- 
**  come  chargeable,  in  which  cafe,  and  no  others,  tbcf 
**  parifhes  and  places  to  which  they  have  been  fent  by 
**  certificate,  are  authorized  to  rz  convey,  and  thofc  from 
**  whence  they  came  required  to  receive,  the  faid  certifi- 
"  cate-perfons,  and  their  families,  as  their  proper  pa- 
**  riihioners  and  inhabitants  ;  but  no  provifion  is  made 
•*  in  the  faid  aft  for  reimburfing  the  pari  flies  and  places 
**  the  charges  they  may  be  put  to  in  re-conveying  the 
**  faid  certificate-perfons  to  their  former  pariflies  and  fet- 
*'  tlements,  or  for  the  maintenance  of  them,  when  fick 
**  or  difabled,  till  they  may  be  in  a  condition  to  be  fo 
"  removed,  whereby  divers  pariflies  and  places  are  often 
*'  put  to  great  and  unavoidable  expences  in  removing 
**  and  maintaining  fuch  ceitificate-perfons  and  their  fa- 
**  milies :  now  to  remedy  and  prevent  the  fame  for  the 
**  future,  IT  IS  ENACTED,  That  when  any  overfeer  or 
**  overfeers  of  the  poor  of  any  parifli  or  place,  or  other 
**  perfon,  fliall  remove  back  any  perfon  or  perfons,  or 
*'  their  families,  rcfiding  in  fuch  parilh  or  place,  or  fent 
**  thither  by  certificate,  and  becoramg  chargeable  as  afore- 
**  faid  to  the  parifli  or  place  to  which  fuch  perfon  or 
"  perfons  (hall  belong,  fuch  overfeers  or  other  perfons 
fliall  be  reimburfed  fuch  reafonablc  charges  ss  they 
may  have  been  put  unto  in  maintaining  and  removing 
fucn  perfon  or  perfons,  by  the  churchwardens  or  over- 
feers of  the  poor  of  the  parifli  or  place  to  which  fuch 
perfon  or  perfons  is  or  are  removed,  the  faid  charges 
being  firft  afcertained  and  allowed  of  by  one  or  more 
**  of  his  majefty's  juftices  of  the  peace  for  the  county  or 
,  '  **  place 
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**  place  to  which  fuch  removal  fhall  be  ma<le;  wLidl 
*'  (aid  charges,  fo  afccrtaincd  and  allowed,  fhall,.  in  cafe 
**  of  rcfufal  of  payment,  be  levied  by  diftrefs  and  falc  of 
•*  the  goods  and  cnattels  of  the  churchwardens  and  over- 
**  fccrs  of  the  poor  of  the  parifli  or  place  to  which  fuch 
•*  certificate-perfon  or  pcrfons  is  or  are  removed,  by  war- 
'^  rant  or  warrants  under  the  hand  and  feal,  or  bands  and 
**  feals,  of  fuch  juftice  or  jufllces,  returning  the  over- 
•*  plus,  if  any  there  be ;  which  warrant  or  warrants  hd 
•*  or  they  are  hereby  required  to  grant." 


II.     The  form  and  manner  of,  granting  certificates. 

Tbejnilictf  617.  Rex  v,  Bofton^i    Eajler  Term^   4.  Ge§.  1.    Stra.  94^ 

may  atufi  at  — ^.,  being  legally  fettled  in  Bo/ion^,  came  into  HorncafiU 
wi!n«ffes,  and  ^s  a  certificate-man  j  and  the  juftices,  thinking  the  Certi- 
fictieat^the'  ^^ate  not  fufficient,  made  an  order  to  remove  him  back 
fame  time;  to  Bojion.  And  now  upon  motion  to  quafti  the  order  it 
S.C  Fort.  301.  appeared,  that  the  certificate  was  iigned  by  the  church- 
wardens or  overfeers,  as  8.  &  9.  pyUl.  3.  c.  30.  direds; 
and  tliat  it  was  attefted  by  two  as  witneffes,  who  were 
juftices  of  the  peace.  The  ftatute  requires  it  to  be  at- 
tefted by  two  witneflcs,  and  allowed  by  two  juftices  of 
the  peace. '  And  Cheshyre  infifted,  that  this  was  a 
better  certificate  than  fuch  a  one  as  is  mentioned  in  the 
ftatute  ;  for  the  attcllation  of  the  figning  it  is  only  to 
fatisfy  the  juftices  that  it  is  the  hand  of  tlie  parifh-of- 
fleers,  and  nothing  can  be  fo  faiisfaftory  to  them  as 
what  they  fee.  And  it  is  not  requifite  that  there  be  four 
diftinft  peifons,  two  to  atteft,  and  two  to  allow,  but  the 
juftices  that  allow  the  certificate  may  aft  in  both  capa- 
cities : — to  which  the  Court  agreed,  when  it  appeared 
they  took  upon  them  to  aft  both  as  witneflcs  and  juf- 
tices ;  but  here  it  only  appeared  they  fubfcribed  as  wit- 
neflcs, for  there  are  no  words  of  allowance.  If  this 
fhould  be  held  good,  the  juftices  may  be  drawn  in  to  fign 
as  witncllcs,  when  perhaps  they  do  not  fo  much  as  know 
what  the  inftrumcnt  is,  and  never  imagined  what  they 
did  would  pafs  for  an  allowance, — The  certificate  was 
held  void,  and  the  order  confirmed. 

A  certificate  6 1 8.   Barlcycroft  v,  Colcoverton^  Mich.  Term^  7.  Geo.  I. 

which  appears  Stra.  402. — This  w^as  an  oitler  of  removal  fro^n  Bailey^ 

to  have  been  croft  to  Coieoverto?ty  reciting  that  the  pauper  had  fifteen 

if  u'^     *^  years  fince  come  with  a  certificate  allowed  according  to 

fumed  lo*have  ^^  ^^  ^^  parliament  from  Cohverton  to  Barlcycroft. 
been  attttiied.  hjR 


OF   CERTIFICATES.  7^3 

An*  exception  was  taken,  that  it  is  not  faid  the  certi-BAgLFYCEorT 
ficatc  was  attefted^  but  only  that  it  was  allov^d. — Sed  ^' 

per  Curiam,  The  a«^^//o«  is  by  the  ilatute  made  pre-       ^onI*** 
vious  to  the  allowance ;  and  therefore,  when  they  fay  that 
it  was  allowed  according  to  the  aft  of  parliament,  we    " 
muft  intend  it  was  attejled^  for  otherwife  it  could  not  be 
fo  allowed, — The  order  was  confirmed. 

6io.  Rex  V.  St.  Ives,    Hilary  Term,  7.  Geo,  2.    2.  ^^^  Jb«  P-Hfliof- 
r^  r  -  -ri  •  !•         c  j  »,     iL    ^^crs  cannot , 

Lafci,  153. —  Ihis  was  a  motion  tor  a  w/2/z^^mi^j  to  be  ^^  compelled 
direfted  to  the  churchwardens  and  overfeers  of  the  pa- to  grant  a ccr- 
rifh  of  5/.  Ivcs^  commanding  them  to  fign  a  certificate  lificaw. 
acknowledging  a  poor  pcrfou  to  be  fettled  in  their  pa- 
ri (h.      The  application   was  founded   on  an  afiidavity 
flating  that  the  pauper  had  ferved  an  apprenticeship  in 
5/.  Ivesy  and  that  he  was  capable  of  getting  a  good  live- 
lihood elfewhere. — But  the  Court  rejefted  the  mo- 
tion as  a  very  flrange  attempt, 

620.    Rex  V,  St.  Nicholas  in  Harwich,     Hilary  7irw,  A  certificate  ii 
15.  Geo,  2.     Burr.  S.  C.  171  .—The  pauper  Thomas  Par-  g^^*'*  auhoujh 
/ons  obtained  a  certificate  from  the  churchwardens  and  ^^^^^^ 
overfeers   of   JVoolverftone,    diredfcd  thus  :    *^  To   the 
•*  churchwardens  and  overfeers  of  the  poor  of  the  pa-  S.C.Sira.xi^j. 
**  rifh  of  Harwich  near  Dover  Court  in   the   county  of 
**  Ejfcxy  or  to  any  or  either  of  them,  &c."  with  which 
certificate  he  went  into  the  parifh  oi  St.  Nicholas  in  Har- 
wich^i  and  delivered  the  fame  unto  Mr.  Griffith  Davis^  an 
inhabitant  of  the  faid   parifh ;  but  whether  he  was  z 
churchwarden  or  ovcrfeer  of  the  faid  parifli  did  not  ap- 
pear.   The  Sessions  find  the  proper  name  of  the  parifh. 
is  ^*  St,  Nicholas  in  Harwich,^'  and  that  there  is  no  fuch 
parifh  as  ^^  Harwich  near  Dover  Court  i*^  and  therefore 
were  of  opinion,  that  fuch  certificate  was  of  no  cfFeft  as 
to  the  parifh  of  St.  Nicholas  in  Harwich.     Two  of  the 
queflions  in  this  cafe  were,  First,  Whether  this  certi- 
ficate was  mif'dirc^led  ^    and.  Secondly,   Whether  it 
was  well  defiveredP — Ch apple,  Jujiice,  1  do  not  think 
any  direftion  at  all  to  be  necefTary,  and  a  mif-direftion 
is  as  a  void  direftion.     Befides,  if  a  dire*Slion  were  nc* 
ccfiary,  1  fhould  doubt  whether  this  miflake  of  tl^  name 
would  make  it  bad.    I  remember  a  cafe  of  a  carrier,  ia 
Lord  Raymond's   time,   where   tlie    plaintiff  recovered, 
though  there  was  no  fuch  parifh  as  IFicombj  the  true 
name  being  Chipping- li^icomb.    However,  I  do  not  think 
any  direftion  to  be  necellary.     I'hen  as  to  the  delivery 
of  the  certificate,   it  was  delivered  to  an   inhabitant^ 
though  it  docs  not  appear  that  he  was  a  parifh  oiSccr. 
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Rkx  «.  If  It  had  bceii  a  removal  to  Harnvichy  then  indeed  a  if* 
$T.  Nicholas  livery  to  thc  officcr  had  been  neceflary  ;  but  the  acts 
iM Harwich.  Jq  ^q^  niake  it  a  Condition  that  he  IhaJI  deliver  his 
certificate  to  the  parilh-officers. — Wr  ig  ht,  Jufllct^  con- 
curred. It  is  admitted  on  all  hands,  that  the  aft  of 
8.  &  9.  IVilh  3.  c.  30.  does  not  require  any  direction  of 
a  certificate,  and  that  if  there  had  been  none  it  bad  ne- 
vcrthclefs  been  good.  The  reafon  of  it  is,  becaufe  thc 
fzriih  of  If^ooher/ioNc  has  by  their  certificate  acknow- 
ledged him  to  be  **an  inhabitant  legally  fettled  in  their 
•*  parifhj'*  and  they  arc  thereby  bound  againil  all  thc 
world.  As  to  the  delivery  of  the  certificate,  the  pariih 
to  whom  a  certificate  is  delivered  cannot  remove  thc 
certificated  pcrlon  indeed  til!  he  becomes  chargeable;  but 
if  no  certificate  is  delivered  to  them,  no?i  cofijiat  that  there 
is  any,  and  they  may,  in  that  cafe,  remove  him  on  com- 
plaint of  his  being  likely  to  become  chargeable.  But 
yet  this  docs  not  make  the  certificate  inclFe£tual;  the 
pariih  who  gave  thc  certificate  is  in  all  events  bound  by 
the  certificate  :  therefore  the  certificate  is  good  as  to  tbt 
R«t  t."  Bifliop.  P^fi*  of  I'/oohcrfmtc  [a). 

fide,  Trinity  Term,  1755,  P°'^-  P^S*^  7'^*  P'*  ^3  5*  *"^  *'^  ftatutc  of  8.  &  9.  \VIU  }• 
c.  30.  f.  X.  ante,  page  698.  p!.  612.  v^hicfi  txprefily  reqaires  the  pauper  Co  brii^ 
and  deliver  the  certificate  to  the  churchwardens  ur  oveiuus  of  liie  parifli  wheie  fuch  paapei 
fliail  come    to  in'uabit. 

TwojuHIcfs  621.  Rex  z\  7 foot  on  St,  Lawrence  y  Hilary  Term^ 
in3y<-x.»rciie  8.  (jco.  3.  />.vm  .  S.  C.  581. — The  pauper  7hcmas  Pryet 
their difcretion    \^^.\^^ir  a  manlvd  man,  and  bcin?  ret'ulcd  admirtance  into 

in  allowing  or      ,       ^    -  .^        •  .  •      ,  /.     *-/   .       "- •  •         .  .•/-      ^       ri  •- 

-«M.f.«o.  ^  r^r  f'»^"  pJHiih  oi  ^:.ai}:ni  St,  fo.'nj  witiiout  a  certificate  of  his 
tihc«te«,  but  an  Ictl  JcineiU^  applied  to  tlic  parim-omccis  ot  tJie  laid  pariih 
ailow.inc?  is  of  I/':,otot:  Si,  Loivtm^r;  who  gave  him  a  common 
not  valid  un-  printed  fonii  of  a  ccrnficarc  (ackuowledgii^g  "  that  tlic 
icf.  they  ngn it.  ,,  ^-^jj  7/,,...,,^  j^;,  ^.^j^'^  ^„j  cli-ldreii,  were  Icttled  in  thc 

*'  faid  p'^nlh  of  u'-'ooto?:  St,  LfiwrCfice'')^  uPidcr  t'lc  hands 
aiui  iVals  oi'ihc  n.ri'jrjtv  of  the  parilh-otticers  of  the  ivA 
pariih  oi  IVrAm  St.  Lfiwycncc^  and  atlefted  by  two  wit- 
r.clils :  lujt  the  blanks  for  the  allowance  of  jufticcs 
were  not  fili'^d  up,  and  no  nair.c  of  any  jufticc  iig;»cd 
thereto.  'J  here  was  no  proof  of  the  delivery  of  the  faiJ 
common  prinrcd  form  to  the  parilh-officers  of  S/jfrhm 
S:,  Jc.hn  ;  bjt  from  ti-e  time  of  his  returning  to  IVocitn 
St,  Laivrence^  the  pariih  of  lyooton  St,  Lawrincc  had  re- 
lieved him  to  tijis  time.  An  objcftion  was  taken,  that 
he  had  gained  no  fcttlemcnt  in  IVozton  St,  Lawrence^  be- 
caufe the  ccrijiicate  was  not  figned  by  any  juftice  of  thc 
peace. — Lord  Mansfield,  Chief  Jufticc,  A  certificate 
cannot  coiicluuc  the  pariih,  ujilcls  properly  figned. 
The  ceriiiicate-aft  fpccilics  certain  checks  and  guardi 

upoa 
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upon  certificates.  The  juftices  are  not  obliged  minif-  R«r  ♦. 
terially  to  allow  and  fign  a  certificate:  they  are  not  Wooton  St. 
bound,  at  all  events,  to  Slow  and  fign  it.  Thsy  have  a  ^^wtwts. 
dii'crction  to  allow  it,  or  not  to  allow  it,  if  it  be  liable  to 
objeftion.  The  aft  requires  a  conclufive  certificate  to 
be  under  the  checks  and  guards  therein  particularized. 
This  &rtificate  wants  them.  Therefore  it  is  no  certifi- 
cate within  this  aft.  And  if  it  is  not  a  certificate  witlua 
the  aft,  it  cannot  conclude  the  parifli.  It  is  no  con- 
fequence,  that  becaufe  the  parilh-olficcrs  may  bind  their 
|>arifh  in  fbme  things,  therefore  they  may  in  all.  If 
certificates  not  within  the  aft  of  parliament  were  to  he 
allowed  as  evidence  and  prefumption,  it  would  open  a 
door  fot  great  litigation  oefore  the  juftices,  concerning 
the  degree  of  fuch  evidence  and  prefumption :  which 
would  be  infinitely  inconvenient;  for  it  would  greatly 
heighten  the  cxpence  of  parifhes  (which  is  enormouily 
great  already)^  in  carrying  on  thefe  dilputes  about  the 
Settlement  of  the  poor,  with  the  money  which  ought  to 
jTuppoft  them.— Mr.  Justice  Yates  and  Mr.  Jus- 
tice Aston  agreed  it  to  be  a  very  plain  cafe.  It  ii^uft 
oe  a  certificate  purfuant  to  the  certificate-aft ;  or  elfe 
at  cannot  conclude  the  parifh  that  gives  it; 

6^2.  R^x  Vi  AJhtoh  Kiynes^  Hilary  Termi  J 3.  (Seo.  3.iroiiedrtho 

£urr.  S.  C.  725. — The  pauper  and  his  &mily  went  from  ^°  perfoni 

Soutb  Cerney  to  J/Bton  Keynes,  under  the  following  inftru-  f "^^"^^  *  5f- 
A^     ;l     1.  •^••^  ^/?  ^^         **  /-n        r       tificate  make 

iDent  oir  paper-writing,  as  a  certificate:  — *•  G/d«rj//^- 4;,^^^^  jhe 
**  yiire—To  the  churchwardens  and  ovferfeets  ot  the  het  of  hU  hav* 
*•  poor  of  the  pafifh  of  jf/bton  Keynes  in  the  couiity  of  ""RflKncd  u 
**  fTtits—We  the  churchwardens  and  overfeers  of  the  ["®^'*b  ^fhJ^* 
**  poor  of  the  parifh  of  South  Cerney  in  the  county  of  j„|^gg,^J^l. 
••  Gloucefter  do  hereby  own  and  acknowledge  Richard  iy\n%iY\ai%^^ 
**  Mejfenger  and  Mary  MeJJenger  his  wife,  their  child  <>«»>«•  witneft 
•*  Richard  Mejfenger  his  fon,  aged  half  a  year  old,  and  ^"^^  **^*^  **• 
**  all  heirs  of  her  bodv  begotten  by  the  faid  ^'ichard^^^^^^^^ 
,^'  Mejfenger,  to  be  inhaoitants  legally  fettled  in  our  faid  and  raw  it 
**  parifh  of  South  Cerney  in  the  county  of  Gloucefter^  and  fisntd,  fee. 
*•  to  be  parifhioners  tlicte.    In  witnefs  whereof,  we  the 
**  £iid  churchwardens  and  overfeers  of  the  poor  of  the 
^  parifh  of  South  Cerney  have  hereunto  rcfpeftively  fct 
•  our  hands  and  feals,  the  28th  day  of  January  1129* 

"  ^«  40.    Attefted  by      ** ^  O  7  church  - 

♦<  Anthony  0* Brown       "  IVilUam  Hajkins  O  J  wardens. 
.    "  his  X  mark  *•  Henry  Cook  O  ?    „    r 

^'*  Paul  Jenkinfon:'       *'  John  Harris         O  J  ^V«^*~"- 
<*  We  whole  names  are  hereunto  fubfcribed,  two  of 
f^  his  majefty's  juftices  of  the  peace  for  the  faid  county 
Vol.  1L  Z  t  •£ 
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Rix  tr.       It  of  Gloiiceftcr,  do  hereby  certify,  that  he  the  faid  P.  Jtn^ 

A*HToii      ««  kinjon  came  before  us/this  day,  and  made  oath  that  he 

*''"*••     ♦<  was  prcfent  with  the  other  witnefs  above-mentioned, 

"  and  did  fee  the  faid  churchwardens  and  ovcrfccrs  fcvc- 

•*  rally  iign  and  fcal  the  faid  certificate ;    and  that  his 

,   *•  name  is  of  his  own  proper  hand-writing.     And  wc 

••  do  allow  of  the  certificate  above  written.     Given  un- 

•*  der  our  hands,  the  28th  day  oi  January  1739. 

'«  Robert  SanJford. 
"  7?/"^*  SmaUe:\ 
Th£  qiTEsTtoN  was,  Whether  this  was  a    fufficienf 
certificate  ?    And  it  was  argued,  that  it  was  not ;  becaufe 
ttie  name  or  mark  of  Anthony  Browny  one  of  the  witnefles 
attefting  the  execution  of  it,  was  not  proved  before  the 
juftices  who  allowed  it,  to  be  of  that  witncfs's  own 
proper  hand-writing.    They  urged,  that  the  aft  of  par- 
liament of  3.  Geo.  2.  c.  29.  f.  8.  requires,  that  tlie  wit- 
nefles who  attcft  the  execution  of  the  certificate,  or  one 
of  them,  Ihall  make  oath  before  the  juftices  who  allov 
it,  "  that  fuch  witnefs  or  witneffes  did  fee  the  execution 
<'  of  it ;  and  that  the  names  of  fuch  witnefles  attefting 
•*  the  faid  certificate  arc    of  their  own  proper  hand- 
*«  writing,"    Whereas  in  this  cafe  Pauljenkinfm  (one 
of  the  witnefles  J  only  proves  that  his  own  name  is  of  bis 
own  hand- writing:  but  there  is  no  fort  of  proof,  citber 
by  him  or  by  any  one  elfe,  of  the  hand-writing  or  mark 
of  Anthony  Browny  the  other  witnefs. — But  the  wholi 
Court  were  extremely  clear,  **  that  there  was  fufficicat 
•'  proof    of   Anthony    Brown's    atteftation.*'      ycrJ^inj'Ji 
fwcars  **  that  he  was  prefent  with  Brown ;    andf  did  fee 
**  the  churchwardens  and  ©verfeers  feverally  fign  ani 
"  fcal  the  faid  certificate."     And  tliis  is  above  thirtf 
years  ago.      It  would  be  very  unreafonablc,  that  t!ic 
pariih   who  gave  this   certificate  fo  long   agOj   ihou2 
quibble  it  off,  in  this  manner,  now. 

A  certificate  IS        673.  Rrx  v.  Tamworthy  Eafter  Term^   14,  Geo,  3,  Bsrf* 

"T  ^ ntd"b ""' "^^  ^''  710.— Samuel  fratkins,  the  father  of  the  pauper, 

thcm^?orit7of   ^^^"^  ^^'^"^  **^^'  ^^^^^^^^^  j^i  the  year  1727,  to  rcfidc  in 

parifh-ofliccrs    Tamworth  ;    and  brought  with  him  a  paper- writing  gor* 

andjmtiits.      porting  to  be  a  certificate  under  the  hands  and  fcalsrf 

Thomas  Dagley  and  John  Hollyer^  churchwardens,  aJ 

Dnn'icl  GUI  siud  Samuel Edwargts^  o verfeers  of  tlie  poorcf 

the  faid  pariih  of  St,  Michael's^  and  allowed  by  Abr*h» 

Owen  and  Henry  Cockram^  then  two  of  his  majcfty's  jcf* 

tices  of  the  peace  for  the  city  and  county  of  the  atji 

Coventry:    which   paper-writing  is    in    tlie  words  aol 

figures  following,  to  wit — "  To  the  churchwardens  aoi 

**  overfecrs  of  tlie  poor  of  the  pariih  of  ^amvmA  ift 

CI  tin 


OF  €£ftriPXCAT£94  707 

••  the  courtty  of  Stafford ^  &c.:  We  the  churchwarden^      Rix  ♦. 

*•  and  ovcrfeers  of  the  poor  of  the  pari Jh  of  St,  Michael  Tamwortm. 

**  in  the  city  of  Coventry^  do  hereby  own  and  acknow- 

•*  ledge  Samuel  IVatk'ins  and  family  to  be  inhabitants  le- 

**  gaily  fettled  in  our  faid  parifh  of  5f.  Michael  \  and 

"  that  we  will  own  them  as  fuch,  at  any  time  or  times 

•*  hereafter.     In  witnefs  whereof,  we  have  hereunto  fct 

**  our  hands  and  fcals,  the  16th  day  oi  May  in  the  year 

**  of  our  Lord  1727. 

•'  Thomas  Dagley  O  7  church- 
"  Attefted  by  "  John  Hollycr   O      \  wardens. 

«  Ralph  Whitehead^      "  John  Gill  O  ?  ^ 

"  John  Bryan ;  *«  Samuel  Edwards  Q  ^  °^^^^^^^^* 

**  And  allowed  by  us  whofc  names  are  under-written, 
**  beirtg  two  of  his  majefty's  juftices  of  the  peace  for  the 
*•  city  and  county  of  the  city  of  Coventry. 

**  Abraham  Oiven,  Mayor. 
**  Henry  Cockram.** 
It  appeared  that  there  had  always  been  fix  church- 
wardens and  four  overfeers  for  the  parifh  of  St.  Michael^ 
and  the  feflions  were  of  opinion,  that  as  the  certificate 
•was  executed  by  four  only  of  the  faid  parifh -officers,  it 
,    was  not  a  valid  certificate. — The  Court  thought  it  a 
^     hard  cafe  upon  Tamworth ;  but  they  held  themfelves  to 
be  bound  down  by  pofitive  law.     The  ftatute  is  exprefs 
and  pofitive,  that  the  certificate  muft  be  under  the  hands 
and  feals  of  the  churchwardens  and  overfeers,  or  the 
major  part  of  them.    And  as  to  fraud,  the  Court  cannot 
'prefume  fraud  if  it  be  not  found  ;  and  here  none  is  Hated 
(though  Mr.  Justice  Ashhurst  thought  the  juftices 
might  have  confidered  it  as  a  fraud).     Neither  could  the 
~  Court  prefume  the  death  of  any  of  them,  between  the 
9th  of  Jpril  and   the   i6th  of  May. — Mr.  Justice 
Aston  mentioned  the  cafe  of  fVooton  St.  Lawrence  (a) ^  («)  Ante,  paft 
where  the  Court  agreed,  that  a  certificate  cannot  con-  704,  ph  6ai. 
dude  the  parilh  that  gives  it ;    unlefs  it  be  purfuant  to 
this  aft  of  parliament. 

624.  Rex  V.  Hayder^  Eafter  Term^  2J*  Geo.  3.   Edi- The  loft  of  a 
TOR*s  MSS. — Two  juftices  removed  the  pauper  from  certificate,  ind 
'  Kilhy  to  Hayder^  and  the  feflions  confirmed  the  order.  ^^^^  *<>  r*"* 
The  order  ftated,  that  the  pauper  refided  2XKilby  under  *I^*tiitoluT 
a  certificate,  which  there  was  reafon  to  believe  had  been  tify  uie  reipovlj 
ttfually  deftroyed  by  fire ;  and  as  Hayder^  the  certifi-  of  a  ccrtifictte- 
Cating  parifh,  rcfufed  to  grant  another  certificate,  and  ^^^  ^**^ '» "<>« 
the  pauper  was  likely  to  become  chargeable,  therefore  ^j^"*'^*^  ***'•*• 
dicy  removed  him.  —  Mr.  Galley  moved  to  quafli 
thele  orders,  on  the  ground  that  it  appeared  on  the  face 
of  the  original  order  that  the  pauper  refided  under  a  cer- 

Z  2  a  tificatei 
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R«  «•  tificate,  and  therefore  was  not  retnoveabic  till  aftuallr 
Hatoks.  chargeable.  The  refulal  of  the  parifh  to  grant  a  new 
certiAcate  niade  no  difference ;  for  tliey  wert  not  bound 
to  do  it:  and  the  other  parifh  were  not  prejudiced  by 
the  rcfufal,  as  the  evidence,  which  was  all  on  tlic  pau- 
per's oath,  was  fufHcient  to  eftablifh  the  certificate. 
The  other  fide  having  taken  an  opinion,  and  being  fatif- 
fied  that  the  orders  could  not  be  fupported^  lliewed  no 
caufe,  and  the  orders  were  quafhed. 

A  certificate  not  625.  Rexv.  Margam^  Eqfter  Term,  27.  Geo.  3.  I.  Term 
figned  by  I  ma.  Rep.'j'j ^.^Thc  Order  ftated,  That  the  paupers  JpJInt  Tii- 
ihurehwardena  «^^  and^^r^^r^  his  wife  were  laft  legally  fettled  in  the 
andovcrftersiif  pariQi  of  Marram  by  virtue  of  a  certificate^  bearing  date 
void.  the    ifl  of  Alay   17419   under  the  hands   and  feads  of 

L.  Ruff  churchwarden,  and  H.  Thomas  ovcrfcer  of 
Margam^  and  ji.  Poivell  and  S.  fPllIiams  jufiices  of  the 
peace,  and  attefled  by  two  witnelles.  It  appeared  upon 
an  examination  at  the  feiiions,  that  at  the  time  of  giving 
the  certificate,  there  were  two  overfeers»  andy^wr  church* 
wardens  in  Margam. — Th£  Court  were  clearly  of  opi* 
nion  on  this  point  of  the  cafe,  that  as  the  certincate  was 
figned  by  only  one  churchwarden  and  one  overfecfi 
when  at  the  time  of  granting  it  there  were  four  cbuich- 
wardcns  and  two  overfcers  in  Atargam,  it  is  undoubtedly 
bad. 

An  allowance  626.  Rex  V.  FarnngJon,  Eafter  Termy  28.  Ge9.  3. 
©f  a  certificate  2.  Term  Rcp.  466. — In  Jpril  1736,  fFiliiam,  the  father  of 
written  in  the  the  paupcr  fVilliam  Caporncy  came  into  tlie  pariih  of  Far- 
""dT"  cT b°^' rifigdofty  and  procured  an  inllrument  or  paper-writings 
iwoiulliccs^  as  a  certificate  from  the  parifh  oi  TowceJIcr^  which  wai 
is  fuflficicnt  *    dciivcrcd  to  the  parifli  oi Farringdon^'whiQh  is  as  follows: 

fica«i:Zv;  "^,.;/ .7th  ..36.     i^orthamptonJhireATOth^c\.^.r^- 

thirty  years  old,      "  Allowed  by  us,  being  ^^  ^'^»  ^         Wardens   aiW 

notwithiUnd-   «•  firii  proved  to  be  duly    overfeers  of  the  poor  of  the  parili 

u\Z  it  does  net  <*  executed,  as  the  ftatute     of    Farringdon     iu     the    COUntV   of 

certify  the  affi. «  in  that  rafe  dire^s  and    ^erks,  OX  to  any  or  either  of  tfieo: 

davit  of  one  of  *^  appoints,  ^i^     ,v  *it     ^  r  j  w- 

the  wim^rres,  -  ^.  lUipUrg^  ^  ^^y  James'J.  Anfon  and  /f iurt 

purfuant  to  «  5.  Fiutwoci.''  Dimmockj  churchwardens,  and//*i^- 

3.  iito.  X,  c.  29.  Ham  M^Connell  and  Jof^pb  Netvmoh 

Atrcfted  by  us,  overfeers  of  the  poor  of  the  parllb 

the  mark  X  of  ^rcr'         a       -^   ^u      r  •  j  ^ -» 

Job.  Jobnfon,     ^f  "Towcejier  m  the  faid  county  oi 
iKiUiam  mhb,     r^mhampion^  do  hereby  own  xm 

acknowledge  William  Capornt  ini 
Sarah  his  wife  (now  refiding  in  your  faid  parifh  of /r* 
rin^don)  to  be  our  inhabitants,  legally  fettled  inour  fii' 
pariih  of  Towcejler ;  and  we,  the  faid  churchwardens  ani 
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everfecrs  of  the  poor,  do  hereby  oblige  ourfelves  and  our  ^**  «'• 
fucceflbrs  for  the  time  being,  to  receive  and  provide  for  ^arixkgpoh,, 
the  faid  ff^tiiiam  Caporne  and  Sarah  his  wife,  and  their 
family,  when  they,  or  either  of  them,  fliall  become 
chargeable  to,  or  forced  to  aflc  relief  of,  your  faid  parifli 
of  Fi*rrmgdony  unlpfs  they  Ihall  in  the  mean  time  have 
otherwifc  gained  a  legal  fettlement..  In  witnefs,  &c 
figncd  by  the  churchwardens  and  overfeers. 

On  the  other  leaf  of  the  fame  (heet  of  paper  is  alfo 
written  as  follows:  "  We  whofe  names  are  hereunto  fub- 
fcribed,  two  of  his  majefty's  juftices  of  the  peace  for  the 
faid  county  of  Northampton^  do  allow  of  this  certificate ; 
and  we  do  alfo  certify,  that  John  John/on^  one  of  the 
witneflcs  who  attefted  the  execution  of  the  faid  certi- ' 
£cate,  ha^h  made  oath  before  us,  that  he  did  fee  the 
churchwardens  and  overfeers,  whofe  names  and  fc  Js  are 
to  the  faid  certificate  fubfcribed  and  fet,  feverally  fign 
and  feal  the  faid  certificate ;  and  that  the  mark  of  the 
faid  John  John/orty  and  the  name  of  JVilUam  tVebb^  whofe 
names  are  fubfcribed  as  witneffes  to  the  execution  of  the 
faid  certificate,  are  of  their  own  proper  hand-writing* 
pated  this  1 7th  day  of  Jpril  1736." — The  pauper's  father 
continued  to  refide  in  the  pariin  of  Farringdon  under  the 
faid  inilrument  until  his  death  ;  and  his  widow  conti- 
nued to  refide  in  the  fame  parifh  under  the  fame,  till  the 
pauper  (being  fourteen  years  of  age)  hired  himfelf  for 
^  year  to  Mr.  Lewis  at  FarringJonj  which  year*s  fervicc 
}ic  accordingly  performed. — Ashhurst,  Jufttce.  1  am 
of  opinion,  that  the  certificate  muft  be  allowed.  If  thift 
queftion  had  arifen  foon  after  the  certificate  was  granted, 
and  the  parties  had  relied  on  the  fufficiency  of  this  al- 
lowance under  the  ftatute  3.  Geq,  2.  c.  29.  I  fliould  have 
doubted  whether  the  requifites  of  the  a^'had  been  com- 
plied with.  But  this  aft  was  onlj  paflcd  for  the  purpofe 
of  facilitating  the  mode  of  provmg  certificates,  and  was 
not  intended  to  take  away  any  mode  of  proof  which 
exifted  before  the  ftatute.  Now  this  certificate  having 
been  granted  above  thirty  years,  it  is  not  nccefliry  to 
fubftantiate  it  by  the  mode  of  proof  prefcribed  by  this 
aft  ;  for  it  having  been  recognized  and  aSed  under  for 
fo  long  a  period,  it  was  not  neccflary  to  have  rccourfe 
to  this  aft  at  all.  Therefore,  on  the  ground  of  the 
length  of  time  which  has  elapfed  fince  the  certificate  wa^ 
granted,  I  think  it  is  binding,  and  confequently  that  the 
rule  muft  be  made  abfolute. — Buller,  Jujllce.  If  thh 
certificate  be  good  within  the  meaning  of  either  of  thefe 
afts  of  parliament,  the  rule  for  qu^ing  thic  order  of 
f^pn$  <nuft  be  made  abfolute.    Now  I  aq;  of  opiniont 
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Rsx  V.       that  it  is  good  under  both  of  thofc  {latDtes.    There  is 
Faieijiguoii.  no  doubt  but  that  this  certificate   is  good  under  8.  & 
9.  H'ilL  3.  if  it  be  proved  ;  and  that  a£l  certainly  is  not 
repealed  by  the  3.  Geo.  2.  c.  29.     Now  it  is  an  eilablifbed 
rule,  which  holds  in  the  cafe  of  all  deeds,  that  if  it  be 
above  thirty  years  {landing  it  proves  itfelf,  and  here  it 
is  flated  that  this  certificate  has  been  granted  fifty  yean. 
And  I  alfo  think  that  it  is  good  within  the  latter  ad. 
The  obje£tion>  if  any,  is,  that  the  jufticcs  have  taken 
upon  tliemfelves  to  fay  generally  that  the  certi£cate  was 
executed  according  to  the  requifites  of  the  aiSl,  witboat 
flating  how ;  but  there  is  no  particular  form  of  allow- 
ance prefcribed  by  tlie  a£t.     And  if  the   nature  of  this 
inftrument  be  confidered,  there  can  be  no  doubt  in  this 
queftion:  if  this  be  compared  to  a  conviAion,  whcit 
the  utmaft  ftridtnefs  and  certainty  arc  required,  I  agree 
tliat  it  would  be  bad  ;  but  if  it  be  compared  to  an  order 
of  juftices,  which  it  refcmbles  more,  then   it  mull  be 
held  fufficicnt,  becaufc  every  thing  is  to  be  intended  ia 
fupport  of  it.     Here  the  Legiflature  has  repofed  a  trut 
in  tlie  jufliccs  of  the    peace;  the  aft   requites  ceruia 
forms  to  be  purfued,  the  compliance  with  which  thcr 
arc  to  certify.     In  this  cafe  they  have  allowed  the  ceiti- 
ficate,  faying,  "  being  firft  proved  to  be  duly  executed,  as 
**  the  ftatute  in  that  cafe  dircfts  and  appoints."    Now 
if  the  formalities  required  by  the  aft  were  not  complied 
with,  the  certificate  muft  be  falfc ;  for  it  could  not  be 
proved  to  have  been  duly  executed  but  by  following  th: 
direftions  of  the  ftatute.     But  we  cannot  deny  credit  10 
the  magiftratcs  in  the  execution  of  that  truft  which  the 
Legiflature  has  repofed  in  them.     Therefore,   on  bodi 
grounds,  I  am  of  opinion  that  the  certificate  is  good.— 
Grose,  Jujl'ice^    If  this  certiiicate  be  good  within  tL: 
ftatute  of  8,  &  9.  JVilL  3.  it  is  good   notwithftandin; 
the  requifites  of  the  3.  Geo,  2.  c.  29.  were  not  complied 
with.     Now   I  think  it  is  fufficicntly  proved  under  the 
ftatute  of  IVilL  3.  becaufc  it  is  above  thirty  years  ftand- 
ing  ;   and  fuch  an  inftrument  proves  itfclt    after  tint 
length  of  time.     Then  it  is  not  neceflary  to   confidcr 
whether  it  be  good  or  not  within  the  aft  3.  Geo.  2.  c.  29. 
The  leaning  of  my  mind  at  prefent  is,   tliat  it  was  not 
fufncjcntly  proved  under  that  ftatute,  becaufc  all  the  re- 
quifites of  that  aft  have  not  been  complied  with.    If 
thofc  formalities  have  in  general  been  adopted,  I  (hould 
be  loth  to  fay  that  they  may  be  difpenfed  with.     But  at 
prefent  it  is  not  neceflary  to  decide  that  queftion,  be- 
caufc 1  am  of  opinion  that  it  is  good  under  the  former 

627.  R(n 


OP   CERTIFICATES.  7II 

627.  Rex  V.  Si.  Mary  We/iport^  Hilary  Terw^  29.  Geo*  3.  A  ccrtlfi^te 
3.  Term  Rep,  44. — Edward  Pretty  (the  grandfather  of  the  promifin^  10    . 
-^^M^zx  Thomai  Pretty)^  together  with  his  wife  and  fa- receivethc pau* 
niiiy,  went  to  refide  in  Bradford^  under  a  certificate  from  '^Vr,  1*' 
the  panui    of  0/.  Mary   tVeJipcrt   in  Alalmjoury^   dated  only  when /r- 
jfune  21^  17145  acknowkdging  them  to  be  legal  inha-f«//yr<fw//#w; 
bitants  of  St,  Mary  JVeftport^  and  promifngy  for  tiiem^  7";  *>>  *^<> 
iblves  and  their  fucceflbrs,  the  churchwardens  and  ^ver- ■^JJ^**^r»J^'^*'* 
feers  of  the  poor  for  the  time  being,  that  they  would  re-  chaigcaWc. 
^_     ceive  the  f aid  Edward  Pretty  ^  with  hi%  wife  and  family^   ' 
^     when  theyjhould  be  thereto  requejied^  unlefs  they  or  either 
of  tliem  (hould   obtain    a  legal   fettlement  el  few  he  re, 
;.    The  paupers  refided  together  in  Bradford  under  the  cer-* 
tificate  till  removed  by  the  prefeiit  order.     It  was  con- 
tended, that  the  parifh  of  St,  Mary  fVeftport  were  eftopped 
by  their  own  aft  to  fay  they  would  not  receive  the  pau- 
per when  requijed^  according  to  the  terms  of  their  own 
contraft.— Lord  Kekyos^  Chief  Juftice.  Although  this 
certificate  is  not  in  the  ufual  form,  yet,  as  far  as  it  relates 
to  the  queftion  now  before  us,   it  muft  be  confidered 
as  a  common  certificate.     And  the  iingle  queftion  is. 
Whether  thcfe  perfons  who  have  been  removed  can,  in 
the  fair  fenfe  of  the  words,  be  faid  to  have  been  aftually 
chargeable   to  the  parifli  of  Bradford  P — Ashhurst, 
Juftice,    No  doubt  arifes  from  tlie  particularity  of  thi$ 
certificate  j  for  the  promife  by  the  certifying  parifli  to 
receive  the  paupers  when  they  Ihall  be  thereto  requeftcd, 
can  only  be  taken  to  mean  when  they  fliould  be  legally 
requefted.    Now  the  perfons  mentioned  in  the  certificate 
had  a  right  to  refide  in  Bradford  under  it  till  they  be- 
came chargeable,  when  only  the  certifying  parifli  could 
legally  be   requefted   to   receive  them.  —  Grose,  7^ 
tice  {a).    The  firft  queftion  arifes  on  the  efFeft  of  the 
.    certificate.   Although  that  is  different  from  the  common 
form,  yet  I  have  no  doubt  in  faying,  tliat  it  can  have  no 
other  operation  than  what  it  derives  from  the  8.  & 
9.  fVilL  3.  c.  30. :  if  it  had,  it  would  go  d  great  way  to 
defeat  that  ftatute;  for  that  aft  direfts,  that  a  certificate 
given  in  the  terms  therein  prefcribed,  fliall  oblige  the 
parifh  granting  it  to  receive  the  perfons  therein  men- 
tioned when  they  fliall  become  chargeable,  and  that  then 
they  fhall  be  removed.     But  this  is  an  undertaking  ta 
receive  the  perfons  mentioned  in  it  when  they  Jhould  be 
thereto  requefted  \  which  is  direftly  contrary   to  the  fta- 
tute.    Therefore  I  tliink  this  is  void,  unlefs  it  be  con* 
^dered  as  a  certificate  within  the  aft. 

(«}  Ml,  JvtTicx  BvLLXK  wat  fitting  for  the  Lord  Chancellor. 

Z  z  4  62".  Resf 


g-ir-:  \  ^-*  r-.  f  ^-_. — -7:;..  ri-rir  ^-zs'rrrrcT-i  37  in  order  of  nro 
>..-.:  Vit'ii    — --"•    i'Ij  s.  c;r::£:=:-  ^i?    riv*-:    ^j    the  parilh  c 


tr.:.-r/t:vti  at  tiricarc  tr-n:  Tsn-^zz'z.  Tf\  /rrc-r^— ,  the  prefrntpaup?, 
oCccrs  of  ::-e  never  caintd  anv  fettltinent  fcr  himielf,  but  his  feaS^ 
m' ^bt"  *r'^'  '^'*"'  <r-per.d5  cf.  The  fcctlcmin:  of  bis  father  T.  fflfim 
piiineJ^cii-  ^•'*  1726  a  certificare  cf  the  pauper's  father  7".  ff'irw 
derxe,  :^^      vr^:  giver,  to  the  parifh  of  TdrdfTir^r^  in  which  T.  j& 

t>'«7  were  cfl-y  f?^)?  ir.d  R.  Bcu.'iri  of  Sj^rrf  jnr,  cbur'^hu.'ardfH  end  ewf 
!•*«  o^eeri  of 


vj'ickjhire.  The  hamlet  of  Sjrrts^^  docs  now,  and  fid 
at  the  time  of  the  date  of  t!ie  ceitificarc  of  1736,  main- 
t?.'r.\  its  own  poor  liparitcly  rrom  the  parifh  of  GVrf 
C:i-2'  t'jf!.  ?.ri«l  I.r*.  ar.c  at  thattirr.c  hsd.  a  chuichwarcfa 
ai.ri  ar,  ^v:::'::;:  cr  :■.-:::  O'.vn,  icparate  from  the  pariA  cf 
GV'/?;  C:ur-::y..  7.  .r "..:.■  c  rr.d  u?.  £::..':;/:,  wf^o  f;^^^! 
1 1 \ •:■  r:c r * i f.ca f  0  of  i "  ; L) ,  w -  r e  c h i: rch \va rden s  and  o verlecn 
of  the  p.'j'ir  of  the  /vr:.:.*  or"  Sr.^.r:r?i  at  the  time  rt 
^r:\'\\\:v;  the  cirri  n«:2tt:. — Kr^kine  and  Rom  illy,  in 
f'.ppoit  f'f  the  oi\Ici-  o\  kli'.oriS,  were  ftoppcd  hyii: 
C'^urr. — M:  vc;  a  v  and  \V  i i.li s,  ::r.tra^ conlciided,  FiKiT, 
that  tl'ic  ccitillcatc  cf  1736,  which  purported  on  the  uc? 
cf  it  to  be  granted  by  r/f^^r  fanjh- officers  cf  the parifiy^^ 
C'u^lton,  could  not  hi Tid  t',c  humU :  ot  Samtzm^  which 
wa^  a  flparatc  and  independent  diftrift.  As  Sumhr^ 
miiintaincci  its  cwnpoor,  ir  was  competent  to  themundfi 
the  8.  &  9  [Fill.  3.  c.  30.  to  give  a  certificate  to  Tiri- 
^^;/;  anil  as  that  llatutc  requires  the  certificate  to  be 
fj/viifd  by  the  olnce:s  of  the />ff;v/.'s  tnv:fi/hip^  or  place  ^  ik 
ceirificatc  in  queftion  is  not  binding,  becaufe  the  r- 
r^x  V.  Wcct.  quifitcj:  cf  the  aft  were  not  complied  with.  It  cannct 
lofi  Sf.  La-.v-  [)c  prcfumed  that  tlie  ollicers  of  the  hamlet,  which  vis 
/ence^,  ante,  totally  independent  cf  the  parifh  at  large,  as  far  as  re- 
H8«'r'^4»P  •  *'fpcftcd  the  maintenance  of  the  poor,  could  know  what 
\\\t  officers  of  the  pariia  at  large  had  done  ;  the  liaml:!, 
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^lerefore,  ought  not  to  be  bound  by  an  aft  like  the      Rex  v. 
prcfent.     And,  secpnply,  no  evidence  ought  to  have     Sammrw* 
been  admitted  at  tlic  feffions  to  contradift  this  certifi- 
cate, and  to  fhew  that  the  perfons,  who  defcribed  them- 
fclves  in  the  certificate  to  be  officers  of  the  par'ijfh  of 
Great  Cougbtoriy  were  the  churchwarden  and  overleer  of 
the  hamlet  of  Samhrrt.     If  a  magjftrate,  who  happens  to 
aft  in  the  commiffion  of  the  peace  for  two  counties,  do 
an  aft  in  one  county  defcribing  himfelf  as  a  magiflrate 
for  the  other,  no  evidence  can  be  given  to  fhew  that  he 
afted  for  the  former  county.     All  officers,  whether  ju- 
dicial or  miniflerial,  mufl  defcribe  themfelves  properly 
>n  their  own  afts.     It  is  not  fufficient  that  the  juftices, 
removing  a  pauper,  be  fo  fliled  on  an  appeal,  they  muft 
be  fo  defcribed  in  the  order  (^).     The  feffions  cannot  (^)  S«e the  ^af^ 
inake  fuch  an  addition,  becaufe  that  would  be  amending  of  Wilton  ««•♦ 
matters  of  fubflance :  whereas  by  the  flatute  5.  Gfo.  2.  ^^J^^^^ 
jc.  19.  they  can  only  amend  matters  of  form.— Lord  l^^  poft!*** 
Kenyon,  Chief  Jujtlce,    I  cannot  form  any  doubt  in  ««  Rimova],** 
my  own  mind  in  this  cafe.    The  certificate  aft  requires  cluip.xi'u^j. 
that  the  certificate  fhall  be  figned  by  the  churchwardens 
Itnd  overfeers  of  the  parifh,  townlhip,  or  place,  granting 
the  certificate ;    and  it  is  exprcfsly  flated  in  the  con- 
cluding part  of  this  cafe,  that  the  certificate  in  queflion 
was  fo  figned. — Buller,  Juftice.    The  evidence  ^oc| 
Jiot  CQfitradl^^  but  it  explains^  the  certificate^ 


III.  0/the  effea  of  certificates^ 

629.    Harrifon   v.   LewiSj    Eafter   Terniy    5.   ff^tlL   3.  A  certificatelt 
Q,  Salt.  253. — The  cafe  was— L^w/j,  with  his  wife  and  not  binding  up* 
children,  were  fettled  in  the  parifh  of  A  and  from  thence  "^^Z^'^' 
they  removed  to  the  parifh  of  B,  where  the  hufband  x\^  paup^  hat 
gained  a  fettlement ;  but  the  parifh  of  A.  having  given  a  gained  a  fettle. 
certificate  to  the  parifh  of  B.  that  they  (the  faid  pariih  of  «»«^«M8''*«fPf 
jt.)  would  receive  them  again  whenever  Lewis  fhould 
become  chargeable  to  B,  and  he  now  being  chargeable^ 
fhcy  obtained  an  order  from  two  juflices  to  fend  him  and 
bis  wife  and  children  to  A.  again,  which  order  was  con- 
£nned  upon  an  appeal  to  the  feffions,  and  he  was  fent 
fhitber  accordingly,  but  the  order  was  quafhed :    for 
though  it  was  according  to  the  agreement  made  between 
the  two  parifbes,  yet  z  private  agreement  in  this  cafe  fhall 
pot  alter  the  law* 

•  630.  jf^if 
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Ccrtificats  per-      630.    Little  Kire  v.  WoodfaH^    Trinity  Term^    2-  jS'W. 

Ions  net  re.       j.  bulk,  530. — A  parifhioner  of  the  parijh  of  J.  came  lo 

Sychirse.^*  ^^'^^^  a  certificate,   purfuant   to   the  8.  &  9.  mU.  3. 

able.  c.  30.  and  becaufe  he  was  likely  to  became  chargeaLt  to  ^. 

j^^      the  juilices,  reciting  the  matter,  fcnt  h Inn  back  to  ^.— 

48.  WiNNiNGTON  moved  to  qualh  the  order,  bccaufc  he  is 

not  removeable  until  he  is  aiiually  cbai geabU  by  the  cx- 
prefs  words  of  the  8.  &  9.  IVtlL  3.  c.  ^P — E.T  vix 
TOTAM  Curiam^  the  order  was  quafiied^  n[ft. 

Acfrtificatew  63 1.  Hofdton  v.  St.  Mary^Axe^  Mich.  Term 9  9.  Aitft. 
binding  en  the  ^alk.  535. — //.  came  to  Honitonvi\\h  a  certificate  from  tbc 
r^ft'!ii  oinc?  P^*"^^  or  ^.  After  this  he  went  to  the  parish  of  B.  and 
Miaics*what.  *^ow  was  fent  lo  the  parilh  of  J.  which  then  offered 
^er.  to  prove  that  the  pauper  was  fettled  at  the  parifh  of  St, 

«o  ir^uw  — ^  Mars-Axe.  1  he  queftion  was.  Whether  A.  was  bound 
See  Salk.  530  ^  to  Honiton  only,  or  concluded  as  to  all  panincs  what- 
oMfra.  foever? — Per  Curiam.  Before  the  ftatutc,  a  certifioatc 

Sreaifo  thefoU  ^^s  only  evidence  of  a  private  undertaking  between  the 
^n"^  *w'nd.  P^rifhes,  in  the  nature  of  a  contraft ;  but  now  it  is  a  fo- 
ibr  t».  White  kmn  acknowledgment,  like  tlie  conufance  of  a  fine,  and 
Waitham  j  Rex  tliercbv  the  party  is  owned  to  be  legally  fettled  there,  and 
w.  Pciham,  that  they  will  provide  for  him.  iTie  ftatute  fays,  "  with 
**  his  or  her  family,  as  inhabitants  of  that  parifli ;"  and  as 
all  other  parifhes  arc  bound  on  the  certificate  to  receive 
him,  fo  the  parifh  which  certifies  is  concluded  with 
regard  to  his  fettlement  as  to  all  other  parifhes.  It  is  an 
adjudication,  an  acknowledgment  of  the  parifli  figncd 
by  the  proper  ofliccrs,  and  made  before  two  jufliccs  of 
peace,  who  arc  the  proper  judges,  and  upon  Jefs  evidence 
could  have  adjudged  it  a  fettlement,  by  which  fentciice 
all  parties  would  be  bound,  and  tlicrc  would  be  no  rense- 
dy  but  to  repeal  it. — iV.  J5.  Mr.  Jr stick  Foster  cited 
this  cafe  of  Honiton  from  a  mc-vnufcript  of  his  own,  and 
faid,  that  it  was  rcfolved  in  this  cafe,  diat  it  isiinaiupoii 
tlie  fame  parifh  which  obtained  the  firfl  removal,  if 
quafhed  upon  appeal  on  the  merits.  For  an  order  quafhcd 
upon  the  merits  on  appeal  is  conclufivc  between  the  two 
parifhes  :  if  confirmed  on  the  merits,  it  is  final  and  con- 
clufive  upon  the  appealing  parifhes  againft  all  the  world. 

A  certificate  632.    Nczu  Windfor  v*  White  Waltkamy    Trinity  Term^ 

concludes  the  5.  Gco,  I.  6'/rtf.  186. — y<?/?«  Pi^j,  being  legally  fettled  in 
pjrim  that  gives  the  parifh  oilf'hiteJValtham^  where  he  had  lived  two 
II  ns  to  all  fafts  y^pj-g  ^nXi  a  woman  who  was  reputed  his  wife,  went  with 

lioned!      "*     ^  certificate  from  mite  fValtham^  owning  them  as  man 

and  wife,  into  the  parilh  of  Keiv  IPindfor^  where  they 

\oxu  .  304.      j^^j  ^^  children.    Th^n  tlie  m^n  dies,  and  the  woman 

Iwearing 


OF   CERTIFICATES.  715 

fwearing  they  had  never  been  married,  tlie  juftices  ad-  KkwWh«»so» 
j  udge  the  children  to  be  baftards,  and  fettled  in  New  Wind'  ^  Whitb 
Jor^  where  they  were  born. — SiR  John  Pratt,  Chief 
jfujlice.  We  are  all  of  opinion,  that  the  certificate  is  con- 
clufive  to  the  pariQi  of  fVhite  ff^altbam,  and  they  are  not 
to  be  admitted  to  difpute  the  validity  of  the  marriage  ;  and 
therefore  the  fix  children,  being  aftually  chargeable  to 
New  JVmdfory  muft  be  fent  back  to  lyhite  IValtham* 

633.  Rex  V,  Petham,  Mich,  Term,  14.  Geo.  2.  Stra,  1 147.  A  certtfione 
— Upon  a  fpecial  order  it  was  Hated,  That  the  pauper  was  j^"^***^J" 
bound  to  a  certificate-man  in  Tenterden^  and  after  Ai^'>ng  g^^^J^^'J^j^l^ 
with  him  there  two  years,  was  by  him  afii^ned  over  to  a  mem  in  a  tiM 
pariftiioner  of  Lidd,  with  whom  he  inhabited  and  fcrvcd  parifli, 

for  the  remainder  of  the  feven  years.     And  the  queftion  j,  seflr.  CiC 
arofe  oti  12.  jinn,  ft.  i.  c.  18.  which  fays,  the  apprentice  top. 
of  a  certificate  man  fhall  gain  no  fettlement ;  Whether  ^•^®"«^- 
the  aflignmcnt  could  give  him  one? — And  the  ^^^'^t?^' '^j: 
were  all  of  opinion,  he  had  gained  a  fettlement  in  Lidd:  j^  cafe  of  Ri* 
for  the  a&  had  not  made  the  binding  void,  but  has  only  v^  Sheitocm, 
taken  away  one  of  the  confequenc^s  of  fuch  binding  for 
the  fake  of  the  certificated  parifli.     It  never  intended  to 
meddle  with  the  cafe  of  a  legal  pari(hioner'§  apprentice  ; 
and  when  once  there  is  an  aifignfnent  to  fuch  an  one,  it 
is  the  fame  as  if  it  had  been  an  original  binding :  the  true 
c:onftru&ion  of  the  ftatute  is,  that  in  refpeft  to  the  certi- 
jicated  parifh  fuch  binding  and  inhabitation  jQiall  give  no 
fettlement. 

634.  Rex  V,  Sherborne,  Eajlcr  Term,   15.  Geo,  a.  Burr*  Accrtificitt 
S.  a  liz,— Humphrey  Eyreu  fatlier  of  George  Eyres  thc^\^'^^ 
pauper,  came  by  certificate  from  Thorn/ord  into  the  parifli  oTihatpaiiA  m. 
oi  Sherborne,  with  his  wife  and  familv  :    by  which  certi-  which  chefMi^ 
ficate,  the  faid  Humphrey  and  his  wife  and  family  were  pw  refidc* 
owned  to  be  legal  inhabitants  of  Thorn/ord.    In  about  *"****  **• 
two  years  afterwards  his  wife  died,  and  fliortly  after  hes.c.Sini.ff65« 
married  a  fecond  wife,  by  which  fecoad  wife  he  had  the  s.c.  %.  SeT 
pauper  George  Eyres.     Which  faid  George^  when  he  was  ^•^»  3*> 
about  fixteen  years  of  age,  was  hired  for  a  year,  and  ferved 
that  year  in  the  faid  parifli  of  Sherborne.     The  principal 
queflion  was.  Whether  the  fon  of  a  certificate-perfon, 
Doni  after  the  certificate,  can  gain  a  fettlement  otherwife 
than  a  certificate-perfon   himfclf  can  ? — And  by  the 
Court,  The  8.  &  9.  Pf'lIL  3.  c,  -^o.  extends  not  only  to 
the  certificate-man  himfelf,  but  likewife  to  all  his  family 
and  all  his  children,  whether  born  before  or  after  the  cef^ 
tificate.     And  the  9.  &  lo.  IPVil.  3.  c.  11.  declares  what 
ij^JI  gain  ih^ip  ^  fettlement  in  that  parifli  to  which  they 

come 
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Rkx  «'.       come  by  certificate,  and  reftrains  it  to  two  methods  oa!r, 
S«tk»0AKi.  ^vhicli  it  Ipccifics;    and  fervicc  is  neither  of  thefe  tKo 
iDethods  to  which  it  is  lellrained. 

If  a  pari^  give  635.  Rex  V,  Headcorii^  Trhtity  Term^  in.  Geo.  2.  iun. 
a  cenificaic  to  5.  6'.  253. — The  fliort  fubftancc  of  thr  fpecial  cafe  w«^ 
tifrfuch  ^'l  ^^^^  ^^^^  P"**^  ^^  Maldjione  had,  on  20th  Jmuary  ij:o, 
i^ft  Unwt^^'  g^^^"^  ^  regular  and  proper  certificate,  which  had  been 
ifterwarrfi  con-  pioperlv  delivered  to  Headcoriu  acknowledging  the  fcid 
tro?  n  th«faa  Richard  Burden  and  Mary  his  wife  to  be  inhabitants  Ic- 
•f  their  inar-  g^Hy  fettled  in  their  town :  but  that,  in  fafl,  Richari 
^^'  Burden  was,  fifteen  years  before  his  intermarriage  with 

S.C.3.  Se^.     her  (which  was  on  7th  OElohcr  1730},  lawfully  married 
i*c  &^  ^°  ^^^  Mary  Lee^  who  was  living  and  appeared  in  court 

J'   *    ^^*        at  the  feffions;    though  he  afterwards  married  Itiarj 
Eroomhall  (the  perfon  now  removed  as  his  wife).  Bot 
that  the  churchwardens  and  overfcers  of  Maldftwi^  aC 
the  time  of  grantii^g  the  certificate,  believed  tlic  faid  Mm} 
Broomhall  to  l)e  Iiis  lawful  wife ;  not  knowing,  or harinj 
ever  heard,  that  he  had  any  other  wife.     It  was  further 
ilated.  That  tlic  lawful  wife,  Mary  Lee^  and  three  chil- 
dren by  her  were,  after  the  faid  certificate  was  given,  re- 
moved to  Maidjhncy  and  maintained  there. — Lee,  Chief 
Jujiice*    It  appears  fufficiently  certain  that  Mary  Bnm^ 
bail  was  th^  woipan  certificated  under  the  dcfcription  of 
Mary  his  wife.     And  fhe  was  received  under  this  cerd& 
cate  ;  and  cohabited,  and  had  children  under  it,  at  Hted- 
coru,     Maidjhm\  having  received  and  provided  for  the 
true  and  lavvful  wife  can  make  no  difference:    they  were 
bound  to  that,  by  the  hufband's  being  their  parifhioner. 
But  it  muft  depend  on  the  certificate  only,  whether  i^/a/c- 
jhm  is  bound  to  provide  for  the  other  woman  and  th# 
children  by  her.      Neither  docs  the  qucftion  turn  upon 
the  doftrine  of  cjloppch^  cor.fidercd  at  large  and  at  com-; 
men  law;  but  on  the  certificate  given  under  the  aft  of 

{)arliament.  This  certificate  is  a  mofl  folemn  acknow-* 
cdgment  by  the  parifli  who  gave  it,  that  the  parties  \rhQ 
are  the  fubjeft  of  it  are  their  legally-fettled  inhabitanN 
It  is  a  fort  of  an  adjudication  that  they  arc  fo.  And  fa 
it  was  holden  in  the  cafe  of  Hoyihon  z\  St.  A^farv^jfxe  [a]- 
(a)  Ante,  page  And  when  the  pcrfons  certificated,  or  their  children,  b<- 
•?:^  pi.  631.  come  a£\iially  chargeable,  the  pariHi  who  gave  the  ccrt^* 
finite  arc  bcnnid  to  receive  them.  In  that  cafe  of  HckI::'^ 
Judge  Towil;.  compared  the  certificate  to  an  acknow- 
K<lj:;nit'nt  upon  record.  Now  the  parilh  of  Ahidiis"^: 
Lnvc,  by  this  c-jrtifkate,  exprefsly  acknowledged  ;i/-7 
Brr.oy-ikd!  to  be  their  le^al  inhabitant;  and  the  parifli  of 
Ucudccrn  wrrc  thereupon  bound  to  receive  hen     1  herr- 

for« 
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fore  when  (he  becomes  chargeable,  tlic  parifh  of  Maid-      Rix^. 
Jione  are  bound  to  provide  for  her  and  tier  children  by  Hiaocoek. 
Burden.     And  fo  was  the  determination  in  the  cafe  of 
New  IVtnd for  and  White  Walt  ham.  (a)  The  whole  Court  («)  Ante,  fufi 
agreed  in  opinion  with  the  Lord  Chief  Justice.  Thcy7»*iP***3»» 
faid,  there  was  no  difference  between  tliis  cafe  and  that  of 
New  Wind/or ;  except  one  that  is  not  material,  vi%^  tliat 
there,  the  man  and  woman  never  were  married  at  all ; 
but  here,  they  were  actually  married,  but  not  legally. 
In  that  cafe  it  was  holden,  that  White  Waltham  was  not  at 
liberty,  contrary  to  their  own  certificate,  to  controvert 
the  certificated  perfons  ( fijfey  and  Anne)  being  man  and 
wife.     Now  here  the  certificate  is  in  the  fame  manner  as 
that  was.     In  the  cafe  of  NympsJUld  and  Woodcbefter  (^),  (i)  Ante,  itf^t 
Nympsfield  having  received  a  man  and  woman  as  raan479«P'-4»«'  . 
and  wife,  without  appealing,  it  was  holden,  that  they 
were  not  at  liberty  afterwards  to  controvert  the  marriage 
of  the  father  and  mother,  yi  a  queftion  about  the  fettle- 
ment  of  the  children.     Indeed,  the  certificate  was  not 
there  attempted  to  be  controverted  as  to  the  man  and 
woman ;  but  only  as  to  the  children  ;  but  the  fettlement 
of  the  children  being  derivative,  was  holden  to  be  in  the 
parifh  which  gave  tlK  certificate  to  the  father  and  mother^ 
2l%  man  and  wife.      In  the  prefcnt  cafe,  Maidftone^  fay 
they,  were  deceived:  but  it  was  their  own  fault  or  folly, 
if  they  were  fo;   and  tliey  deceived  Headcorn:   therefore 
they  ought  to  fuffer ;  and  not  Headcorn. 

636.   Rex   V.  Bray,   Hilary  Ternty    19.    Geo,   2.    ^z/rr.  chllfircn  boni 
S.  C,  259. — The  father  of  the  pzLupcr  James  Gould  came  by  under  a  oeru^^ 
certificate  from  Sholtefhrooke  to  Bray ;  after  which,  the  faid  "te  arc  in- 
pauper  was  born,  and  at  the  age  of  twenty  years  was  hired  ^*"**^**' 
for  a  year,  and  ferved  the  fame  in  Bray^  It  was  objcfled,  s.  c.  1.  WIU. 
that  the  fon  being  born  after  his  father  came  from  Shottcf-  '^*' 
hrooke  to  Bray^  cannot  be  confidered  within  the  words  of 
the  a&  as  coming  into  tlie  parifh  by  certificate,  and  being 
twenty  years  of  age  he  ought  not  to  be  confidered  as  part 
of  his  father's  family,  and  dependent  upon  his  fettlement, 
—But  BY  THE  Court,  The  cafe  of  Rex  v.  Sherborne 
is  in  point  (r),  and  was  fettled  upon  good  reafon  ;  becaufe,  (c)  Ante,  \^ 
as  the  fon  has  the  advantage  of  the  certificate,  and  cannot  715.  pi.  ^i4- 
bc  removed  until  aftually  chargeable,  fo  he  ought  on  the 
Other  hand  to  be  bound  by  die  terms  of  it  [d). 

(d)  The  like  point  was  alfo  ad-    as  a  point  clearly  determined  an4 
Judfed  in  the  cafe  of  Buckingham  v.    fettled. 
MiU*«  Moretooi  B«irr.  S.  G,  31^, 
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When  the  Ton  of  637.  Rex  V,  Bugdeyty  Hilary.Term^  21.  Ged,  t.fflt/t 
a  cerr.ficate-  183. — John  Grein  and  his  wife  came  with  a  certificate 
fJJ^^^^I^  from  the  parifli  of  Ro^on  to  the  parifti  of  Ampthiil, 
^fiHtiierThe  wherc  they  had  a  fon  Thomas  born,  who  continued  to 
fiufl  not  follow  live  with  his  father  till  iie  was  twenty-one  Years  old,  and 
bit  father's  hiA  thcii  married  Mary  his  wife  at  Ampthilli  and  became  head 
S*^*b****  of  his  own  family,  and  lived  feparate  from  his  father. 
«a#S!!)«,but  J^^*^  Gicen  the  father  went  from  Ampthill  to  live  in  the 
IXuU  be  fent  to  parifli  of  Bttgden^  where  he  hired  a  houfe  at  lol.  per  ann. 
the  place  from  and  tlicreby  gained  a  fettlement  at  Bugden.  Thomas  Green 
whence  he  came  jj^g  fQ,^^  i^,s  ^ifg^  ^nd  children,  becoming  chargeable  at 

^^certi^^te/  -^^p^^i^U  were,  by  order  of  two  juftices,  which  was  con- 
firmed by  the  leflions,  removed  to  Bugden^  as  the  laft 
&.C.Barr.s.C.p]j|Qe  of  the  old  man's  legal  fettlement,  he  not  having 
*^*  by  any  aft  of  his  own  gained  any  fettlement. — ^But  by 

THE  WHOLE  CouRT  botli  ordcrs  were  quafhed  ;   for 
wkere  the  ion  becomes  independent  of  his  father,  as  in 
this  cafe,  he  ihall  not  follovYathe  father's  laft  place  of 
fettlement,  but  fliall  be  fent  to  Roy/ton^  where  his  fa- 
ther's fettlement  was  at  the  time  he  fcparated  from  his 
father's  houfe;  and  the  fon  was  never  at  BugeUn  with 
his  father.     The  cafe  of  iSV.  AfchaeCs  Norwich  v.  St.  A7- 
(«).^ima-    chcias  Ipfwich[a)^  about  twenty  years  ago,  is  the  very 
I^  alls  clfc^'^  fame  with  this  cafe,  where  there  was  the  fame  determJ- 
aAte^pareld.    *^ation  :   and  when  the   father  gained   a  fettlement  at 
pt  71.  Bugdtu^  he  gained  it  for  himfclf  and  family  ;  but  Thomas 

the  fon  was  then  no  part  of  his  family,  fo  could  have 
no  fettlement  at  Buninu 

TbcddWcryof  ^i^-   R*^'^  "''•  B}Jhol'f:di^  ^rhutyTcrm^  28.  Geo,  2.  Burr. 

a  ceft;ficate  to  5.  C   381. — Cafe  llatcs.  That  Jonathan  Joy  a  taylori 

theufficftr»of  being  an  inliabitant  legally  fettled  in  MenuLMtb  cum  Dor- 

ibe  parifli  will  y^,^  ^^,^j^^  fj.^^^^  thcncc,  by  a  certificate,  to  Readcy  in  the 

operation  dif-  townlhip  of  High  and  Lnv  Byhopfide\  where  he  rcfidcd 
fcrcf.i  to  v-hat  for  fome  years :  that  afterwards,  about  eighteen  years 
the  Saw  allows,  ago,  hc  tlic  laid  Jonathan  Joy  purchaTcd  a  freehold  houfe, 
$.  C.  Sayer,  fot  the  fum  often  pounds,  in  the  townfliip  of  D  acre  cum 
a^i.  Burrhy  ;  after  which  hc  \ch  Bijhopjlde^  and  went  to  in- 

S.  O.Burr.S.C.  j>;^ujf  in  JJ:icrt'  curr.  Bue- Ivy  ;  to  which  place  lie  earned 
I  '•  his  faid  ccrtijicate,  and  delivered  it  to  the  proper  officer 

S.  C.  :?nr*,  1    1         IV  *         XT  r  J 

paj?c6c).pl.     there. —  it   was   ur:;cd  by  Mr.  Norton,   that  under 

539.  8.  &  9.  iJ'\li.  3.  c.  30.  a  parilli  may  give  a  general  ccrti- 

f.Cute,  not  addreiied  to  any  particular  parilh  :    and  in 

fuch  calV,  every  parifli  to  which  fuch  a  pauper  comes, 

'  will  be  I'cund  to  receive  him.     This  is  like  the  cafe  of 

^*>  ^  J^'gio*^  ^^'  AVV/jr/r/y  \n  Harzulch  V.  JVoolverJione  (b)  .     Th.e  certili- 

,03.  p.       .    ^^^^  ^^.^^  holclon  to  be  general  J    and  to  bind  the  pari(h 

5vho  had  ackr.owledgcd    the  pauper.      *•  A    certificate 

"  COJl- 
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**  concludes  the   parilh  that  giVes   it,    as  to   all  the      Rix^, 
**  world^a^." — M^.Gov LVy  co/itra.   The  only queftion  Bishofuds. 
is.  Whether  the  mafter  is  to  be  confidercd  as  refiding  in  (^i)  Secthecaft 
Dacre  cum  Buerley  under  the  certificate  ?   or,    Whether  •<"  Honiwrn  tr. 
the  certilicate  was  (if  1  may  fo  exprefs  it)  fundus  officioy  ^*-  *^**^  ^*** 
by  its  being  delivered  to  the  parifli  of  B\Jhopfide%   andj^^j^7«4* 
was,  after  that,  no  more  than  wafte- paper?  He  faid,  that       ^  ' 
Mr,  Norton's  doArine  would  eftablilh  the  paupers  to 
be  vagrants  all  over  the  kingdom  :   and  his  cafes  prove 
no  more  than  that  the  pariih  who  gave  the  certificate  are 
eftopped  from  faying  **  that  the  pauper  does  not  belong 
**  to  them ;"  and  it  was  fo  determined  in  the  cafe  of 
Uttoxeter  v.  Sudbury  [b).     But  a  certificate  does  not  pre-  (*)  Burr.  s.  C* 
dude  the  certificatcd-perfoa  from  gaining  a  fettlementNc  119.^1^ 
by  any  proper  aft  :  he  may  do  this,  notwithftanding  the  373« 
certificate.     1  he  certificate  is,  in  the  prefent  cafe,  fatis- 
fied,  and  is  no  more  in  force.     A  certificate  ought  to  be 
depofited  with  the  firft  parifli  to  which  the  pauper  comes 
from  the  parifli  who  gives  it. — Ryder,  Chief  Juftice,    It 
is  faid,  that  the  certificate  binds  the  parifli  giving  it 
againft  all  the  world.     But  by  8.  &  9.  IVilL  3.  c.  30.  f.  r. 
the  certificate  is  to  bind  the  parifli  giving  it,  **  when  and 
**  not  before  the  perfon  mentioned  in  the  certificate  fliall 
**  happen  to  become  chargeable  to  the  parifli  to  which 
**  fuch  certificate  was  given:"  and  then,  and  not  before, 
it  ftiallbe  lawful  for  the  certificatcd-pcrfon  (if  he  has  not 
othcrwife  acquired  a  legal  fettlement  there)  to  be  remov* 
cd  back.     But  this  aft  of  8.  &  9.  IVilL  3.  c.  30.  does  not 
give  this  right  of  removal  to  any  third  parilh :  it  relates 
only  to  the  parilh,  townfliip,  or  place  to  vdiich  the  cer- 
tificate was  given.     Therefore  no  third  parifli  has  a  right 
to  claim  that  benefit  from  the  provifions  of  it,  which  was  . 
only  intended  to  extend  to  that  fingle  parifli  to  which 
tlic  paupers  came  certificated,  from  that  wherein  they 
were  fettled.  But  it  is  faid,  "that  this  certificate  was  dcli- 
**  vered  by  Joy  tlie  mafter  to  the  officers  of  the  parifh  of 
**  Dane  cum  Buer/ey,  at  the  time  when  he  came  to  in- 
**  habit  there :"   and   it  is  exprefsly  flated   "  that  he 
•*  carried  it,  and  delivered  it  to  the  proper  officer  there." 
But  that  was  neither  neccflary  nor  proper :    and  indeed 
it  ought  to  have  been  left  with  the  ofiicers  of  the  parifli 
of  Bijhopjide.     It  is  not  direfted  to  the  ofiicers  of  Dacre 
cum  Buerley ;  nor  fent  to  them  by  thofe  of  Memvith  cum 
Darley,     Bcfides,  the  man  mentioned  in  the  certificate 
had  a  right  to  come  to  the  parifli  of  Dacre  cum  Buerley 
without  a  certificate :    for  he  had  purchafed  a  freehold 
lioufe  there;  and  he  had  a  right  to  come  and  live  in  it. 
The  cafes  cited  by  Mr.  Norton  are  not  applicable  to 

the 
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Rmx  9.      the  prefcnt  cafe.     As  to  that  of  St.  NicLotas  in  Hcrwlcb 
Bi»HOFifnr.   ^^^  lycolvcrftone,  in  the  Jatc  maftcr  of  ihc  roll's  Reports 
(a)  Ante,  pa^e  1163  [a) — it  was  there  allcrted  as  a  fact,  and  cxprcfsly 
103.  pi.  62*.     owned  and  acknowledged  in  the  certificate,  **  that  tLe 
**  paupers  were  inlirMtanls  legally  fettled  at  JP^ochcr- 
**  flone-'^    and  the  pauper  came  with  the  certificate  from 
JVooherfione  to  Harwich :   whereas  here,    neither  9.  & 
10.  If^ill.  3.  c.  II.  nor  12.  ^nn,  flit,  i-  c.  18.   affect  the 
cafe  of  the  fettlcmcnt  now  in  queftion  ;    nor  did  the 
niafler  come  into  the  parilh  of  Dacre  cum  Buerley  under 
the  certificate.    And  as  to  the  dire£tion  of  the  certificate 
—It  is  not  dircftcd  to  the  parifh  of  Dacre  cum  BuerUy: 
and  Mr.  Norton's  rule  will  not  hold  fo  generally  as  he 
has  laid  it  down,  ^*  that  every  parifh  is  bound  to  receive 
**  a  pauper  who  comes  with  a  certificate  which  is  not 
**  directed  to  them."     As  t6  the  cafe  of  Rex  v.  Inha^ 
(i)  Ante,  page /fl«>j  of  Pctham  [h) — it  is  almoft  in  point  to  the  prefent 
315.  pl.  309.    cafe.     And  the  reafon  there  given  is,  that  the  aft  of 
12.  Ann.  never  intended   to  meddle   with    the  cafe  of 
a  legal  parifhioner's   apprentice.      And    it    poes   on. 
The  true  conilruftion  of  tlic  flatute  is,  tliat  in  refpeS 
to  the  certificated  pariQi,  fuch  binding  and  inhabitation 
fhall  give  no  fettlement:    but  another  parifh    is  not 
n^ithin  the  grievance.     So  that  the  words  of  12.  ^nm 
are  confined  to  that  fingle  parifh  to  which  the  certificate 
is  given  ;   and  do  not  extend  to  any  third  parifh.     The 
(r)  Ante,  page  cafc  of  Honiton  v,  St.  Mary- Axe  (c )  goes  no  further  tlian 
1^40.  pi.  570.  tijan  Qf  Harwich  does ;  viz.  that  **  the  certificate  is  aa 
*'  acknovvledgniciit  owning  the  pauper  to  be  legally  fet- 
'*  tied  in  the  parifh  that  gives  it ;    and  tliat  the  parifh 
"  certifying  is  concluded  againfl  all  other  parifhes  (^}." 
So  that  it  will  receive  the  fame  anfwer  as  h;ls  been  givea 
to  that  cafc  of  Harwich.     And  the  a&  of  8.  &  9.  Jrill  3. 
c.  3c.  f.  I.  very  plainly  fhews  that  only  the  two  parifhcs 
are  concerned  ;  viz.  thofe  from  whicli  and  to  which  tU 
certificate  is  given. 

Aceniricate  figg.    Rex  V,  Horjley^    Trtmty  Tcrm^  7.^.  Geo.  1.    Burr. 

do.,  nor  prevent  J  ^;^  38^;— The  only  qucflion  was,  Whether  the  foD 

the  fon,  though      -        "^      •>  r  L  •        1  'ri-  t  •   *    1 - 

born  unotrthe  ^*  ^  ceitilicate-pcrion,  born  m  the  parilh  to  which  his 
cert.ricat?,  parent  caiViC  bv  certificate,  could  gain  a  fettlement  in  1 
irorr.  gaining  a  third  parilh  by  hiring  and  fervice  for  a  year? — ^The 
faticmcnt  iiy    CouRT  wcic  cJcar  that  this  gained  a  fettlement  in  the 

liinn-'  and  ler- 

vice  in  a  third  parifti.  S.  C,  Say.  228. 


(J)  See  *.  Salk,  «;3o.  Trln.  that  cafe  of  Hon'ion  v.  St.  Mtry- 
2.  Ann.  Ail  :?aint5  v  Sr.  Giles's  in  Axe,  and  agreeable  to  liu  preLoc 
K«»rtlia(np;wn,    dircciiy    contrary  Co     dctcunin^tion. 


OF  certificates:  721 

•  •    • 

tMrd  parifli;  and  that  the  cafe  of  Silton  v.  Tf^ncaMdii 
vQzi  in  point,  only  witli  this  immaterial  difference, 
that  there  the  fon's  fcttlement  Was  gained  hy  appren-* 
ticefhip,  and  here  by  a  hiring  ixi&  fervice; 

640.    Rex  V,  Kin^fwoody    Eafier  Ternti    29.   Geo,  2.  A  certificated 
Burr.  S.  C.  392.— The  cafe  ftated  was^  That  MrahaM^^'^Yi  "^^ 
Tanner  J  father  of  the  pauper  Elizabeth  Tanner  ^  was  born  *^.'"5  *'!j  J*" 
and  bred  in  Kingfw9od;  and  went  afterwards  into  /i^^^- a  Mrifliioner 
ti/£7r,  where  he  lived  till  the  time  of  his  marriage  with  who  is  leim- 
jinn  his  wife:  that  upon  or  foon  after  the  faid  inter- burfed  by  the 
marriage,  and  before  the  birth  of  the  pauper  Elizabeth^  parifli-officers, 
the  churchwardens  and  ovcrfeers  of  the  poor  of  the  P^-^tlo^ftich^ 
rilh  of  King/wood  gave  a*  certificate  to^  the  churchwardens  ^lief,  t^  f^ja  t# 
and  overfeers  of  the  poor  of  fVickwar^  thereby  acknow-  b^ve  become 
ledging  the  faid  Abraham  Tanner  and  his  faid  Wift  to  be  fehirgeibie. 
inhabitants  legally  fettled  in  the  faid  parifli  of  Kingfwood ;  S.  C.  Say.  %%%% 
that  the  faid  Abraham  Tanner  and  hi^  faid  wife  lived  in 
Wickwar  under  the  faid  certificate  from  the  time  of  the 
giving  thereof  until  the  time  of  the  death  of  the  faid 
Abraham  Tanner^  and  during  that  time  had  iflue  the  pau- 
per and  three  other  daughters^  all  born  in  ff^tckwar^  and 
^^ho  lived  with  their  father  and  mother  there  from  thd 
time  of  their  refpeftive  births  till  the  time  of  the  death. 
of  the  faid  Abraham  ;  and  from  that  time,  with  their  faid 
mother,  in  the  fame  parifli,  until  the  time  of  the  faid 
pauper's  removal  by  the  faid  order  of  the  faid  two  juf- 
ticcs  ;  'and  never  gained  any  legal  fettlement  therein : 
that  about  nine  years  ago  one  of  the  faid  daughters  (not 
the  pauper)  being  taken  ill  of  the  fmnll-pox,  flie  the 
laid  Ann  applied  to  one  of  the  churchwardens  or  over- 
i«ers  of  the  faid  parifli  of  King/wood  for  relief  on  that 
account,  who  promifed  her  flic  fliould  haVe  relief,  but 
that  flie  the  faid  Ann  never  faw  or  heard  from  him  from 
that  time  till  after  her  family  were  recovered  of  tliat  dif- 
temper :  that  in  a  day  or  two  after  fuch  the  aforefaid  ap- 
|ilication  the  pauper  alfo  flckencd  of  the  fmall-pox,  and 
was  thereupon,  as  were  alfo  her  faid  After  who  before 
had  fickened  as  aforefaid,  and  two  other  fitters,  removed 
to  an  houie  which  had  been  provided  by  the  officers'  of 
IVickwar  for  the  reception  of  perfons  paupers  of  /f7ri- 
%var  then  and  there  ill  of  the  unall-pox,  where  they  the 
faid  pauper  and  her  faid  fitters  had  and  recovered  of  the 
faid  dittcmper  \  and  that  during  all  that  time  all  necef- 
faries  were  provided  for  the  faid  pauper  Elizabeth  and 
her  faid  fitters  by  one  Richard  Moufrali  an  inhabitant 
(but  not  an  officer)  of  fVukwar^  who  provided  likewifc 
for  the  Other  perfons  paupers  of  fVitkwar  then  fick  of 
Vot.  II.  A  a  a  th# 
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Rex  v.  the  fmall-pox  in  the  fame  houfe ;  and  that  the  faid  J?;- 
Km oi WOOD,  ckard  MoufrrA  afterwards  declared,  he  had  been  paid  for 
the  faid  provifion  and  maintaining  of  the  faid  EiiZAbao 
Tanner  and  her  fifter»  during  fuch  their  lUnefs,  but  bv 
whom  did  not  fay  :  that  the  faid  jinn  Tanner^  during  tl:e 
time  of  fuch  illnefs,  rented  a  houfe  at  IVtckwar  atorc- 
faid,  where  (he  and  her  faid  daughter  might  have  lived, 
but  were  removed  to  the  houfe  aforefaid»  to  prevent  the 
fpreading  of  the  faid  diftemper ;  and  that  the  faid  Eii- 
snabethy  trom  and  after  the  time  of  her  recovery,  fupplitd 
herfelf  by  her  own  labour  with  cloaths  and  provifions, 
but  lived  in  tlie  fame  houfe  with  her  faid  mother  :  and 
that  the  faid  jinn  Tonner,  or  Elizabeth  the  pauper,  or  any 
of  the  faid  Anns  family,  never  received  arty  other  relief 
either  from  the  officers  or  inhabitants  of  fflciwar  at  ant 
other  time  or  in  any  other  manner  than  as  aforefaid,  fa\^ 
one  fhilling  received  by  the  faid  Jnu  from  the  laid  Richari 
Moufral  about  ten  days  after  her  family's  recovery  of  the 
faid  diftemper  as  aforefaid,  fhe  being  then  in  great  want; 
which  the  faid  Richard  Moufral  alfo  declared  was  repaid, 
but  did  not  fay  by  whom. — The  Court  held,  that  it 
appeared  upon  the  whole  of  the  orders  taken  together, 
that  flie  was  a  certiScate-perfon,  and  yet  was  removed 
without  being  (or  at  leaft  appearing  to  have  been)  ac- 
tually chargeable.  And  they  thought  that  her  being  t 
certificate-perfon  was  ftated  in  fuch  a  manner  as  that 
THE  Court  would  take  it  to  be  a  fufficiciit  and  regular 
certificate ;  and  the  rather,  bccaufe  this  was  a  point  iic\er 
controverted  at  the  fcffions,  but  fecms  to  have  been  ac- 
nuiefced  in  without  difpute  before  them.  Now  ccrri- 
ficatc-perfons  onglit  not  to  be  removed  till  tliev  btrcoi« 
aftually  chargeable  ;  which  it  does  not  at  all  appear  L.2I 
til  is  perfon  ever  was. 


A  certificate 


then  unmarritd 


:in6  zvitb  tLHd^  by  virtue  of  a  certificate  from  Studlcy  to  Ip/Ii\\  in  t!: 
and  acknow-  words  and  figures  following,  that  is  to  fav,  '*  //^'v  ■'- 
ftc^cl!'wcnt'^  ''>>^'l'otl)e  churchwardens  and  overft^rs  of  thVf;:r 
with  to  bcle.  **  of  the  parifli  oi  Ipficy  in  tlie  county  of  Tyarivick,  or  ?■> 
pally  fettled  in  "  any  or  eirher  of  them :  Vv  c  Richard  C^Js  r.nd  *;:>. 
thsparifhccr-  **  Wctrc^  ycomcn,  churchwardens  of  the  pari/h-ch'jr.'a 
tifying,i$good,c«  of  studlcy  in  the  faid  county  of  rrmwid-    and  a^W....: 
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♦^  Jnn  Cdujiery  fpinfter,and  the  child  of  children  that  fhe  R'»  »• 
**  now  goeth  with,  be  our  inhabitants  legally  fettled  ^^*^^^» 
**  with  us  in  our  faid  parifli  of  Studlvy  in  the  faid  county 
*'  of  JVariulck ;  and  if  at  any  time  hereafter  the  faid 
•*  jfnn  Caujlcr^  or  her  child  or  children  which  (he  now 
''  goeth  with,  ftiall  become  chargeable  to  and  aik  relief 
**  of  your  faid  parifh  of  Ipjley,  we  the  faid  church- 
**  wardens  and  overfcers  of  the  poor  of  our  faid  parifh 
^'  o(  Studley  do  hereby  promifc,  for  ourfelves  and  fuc- 
"  ceflbrs,  that  we  will,  when  requefted  by  any  of  you, 
"  receive  them  and  relieve  them,  and  provide  for  them 
**  as  our  inhabitants,  according  as  the  law  in  that  cafe 
"  requires.  In  witnefs  whereof  we  the  faid  church- 
*^  wardens  and  oyerfeers  of  the  poor  to  this  our  certi- 
'^  iicate  have  put  our  hands  and  feals  this  18th  day  of 
*'  December  1740.  Churchwardens,  Richard  Cooks  X  Kit 
''  mark  ;  John  IVard  X :    Overfcers,  Richard  Reeves  X  ;  •    .. 

f'  Thomas  PTilkei  X.— Atteftcd  by  us,  John  Mtchel;  the 
**  mark  of  X  Richard  MitcheL^^Wt  whofe  names  arc 
"  hereunto  fubfcribed,  two  of  his  majcfty's  jufticcs  of 
•*  the  peace  for  tlie  county  of  pVarwick  aforefaid,  do  al- 
*'  low  of  the  above  certificate  ;  and  we  do  alfo  certify, 
**  that  the  witnefles  who  atteftcd  the  execution  of  tlie 
^*  faid  certificate  have  made  oath  before  us,  that  they  did 
**  fee  the  churchwardens  and  overfcers  whofe  names  and 
*'  feals  are  to  the  faid  certificate  fubfcribed  and  fet,  fe- 
**  verally  fign  and  feal  tlic  faid  certificate  ;  and  that  the 
**^  name  of  the  faid  John  Mitchel  and  the  mark  of  Richard 
**  Afitchelt  whofe  names  are  above  fubfcribed  as  wit- 
''  neflcs  to  tlie  execution  of  tlie  faid  certificate,  are  of 
**  their  own  proper  hand-writing. — Dated  the  18th  day 
•*  of  December  in  the  year  of  our  Lord  1740.  /^.  Somer- 
**  viie^  Edm.  Chambers.^*  The  Court  of  feffions,  believing 
from  this  certificate,  that  the  faid  Ann  Caujfer  was,  at  the 
time  of  her  coming  to  Ifjley  as  aforefaid.  Unmarried 
and  pregnant  with  the  laid  James  Caufier^  who  was 
born  in  the  faid  parifti  of  Ipjley  icon  after  the  Chrifimas 
following;  that  the  faid  James  vyas  borh  a  baftard]^ 
and  afterwards  married  the  pauper  Mary  CouJier\  and 
that  the  faid  Mary^  at  the  time  of  her  removal,  was 
aftuallv  chargeable  to  the  faid  parifh  oilpfley^  were  there- 
fore ot  opinion,  that  the  certificate  could  not  operate 
or  extend  to  the  baftard-^child,  being  then  en  ventn  fa. 
fnere.-=^THE  CouRT  unanimoUfly  held,  that  the  parifh  of 
Studley  were  bound  by  this  certificate^  which  takes  notice 
of  the  woman's  being  then  unmarried  and  with  chil^^ 
and  acknowledges  the  child  fhe  then  went  with  tb  oct 
legally  fettled  with  them  in  their  pariih.    Vind  Lo&i^ 

A  a  a  a  Mani^ 


7^4  OP  CERTtFlCATCS* 

Rt»«».  Maksfibld  obfcrved,  that  tbc  womaA  wis  tcry  big 
iriLEY.  y^j^  child,  and  was  underftood  by  both  pariflics  to  be 
fo ;  and  Studlcy  exprelsly  promifed  to  provide  for  the  in* 
fant  fhc  then  went  with  \  therefore  they  ought  to  be 
bound  by  their  certificate.  An  infant  en  venire  Ja  mere 
may  be,  to  a  variety  of  purpofes,  coniidered  as  hrn ; 
of  which  he  fpecified  a  great  number  of  inftances. 

A  certificate  642-  Rcff  v.  Toflock^  Hilary  Term,  13.  Geo.  3.  MSS,^* 

procured  with-  Qafc  ftates.  That  Edward  ParHnfan,  othcrwife  Jerman, 
m!!^^^£,'^  was  born  at  T^ock,  of  the  body  of  Elizabeth  Parkinf^n, 
parifli  where  i^pinfter,  an  inhabitant  of  the  parifti  of  Tqfiock^  and  that 
the  parties  re.  Jadward  Jerman,  an  inhabitant  of  the  parifh  of  Ifelam, 
fide,  is  con-  but  then  reiiding  in  Tfftock^  was  the  putative  fatlier  of  the 
^^""^  faid  Edward  Parkinfin  ptherwife  Jerman ;  and  that  foon 

S.C.9mr.9.C«aftcr  the  birth  of  faid  Edward  Parkinfon,  otherwife  Jer^ 
737«  nuMf  Elizabeth  Porklnfin,  at  the  parifli  of  Tofiock^  was 

married  to  faid  Edward  Jerman :  that  fome  uiort  time 
after  the  faid  marriage  the  parifh-officcrs  of  Toftock  it- 
fired  the  faid  Edward  Jerman  to  get  a  certificate  firom 
IJelam  \  whereupon  Edward  Jerman  applied  to  the  pariih- 
officers  of  If  dam  for  fuch  a  certificate  for  himfelf  and 
his  wife,  and  the  faid  Edward  Parkinjon  olhtxvf  ikjn-man^ 
the  pauper,  his  fon,  without  informing  them  thai  the  faid 
Edward  Parkinfin  otherwife  jerman  was  born  a  baftard^ 
and  that  the  fari/h- officers  knew  nothing  thereof  but  fron^ 
fuch  information   of  faid  Edward  Jerman :    that  lie/am 
granted  a  certificate  in   17469  acknowledging  Edward 
fcrmauy  Elizabeth  his  wife,  and  Edward  the  pauper,  by 
the  name  o(  Edward  their  Ton,  t*  be  their  parimioners. 
— Mr.  Mansfield  contended,  in  fupport  of  the  order 
of  fcflions,that  the  certificate  was  improperly  obtained, 
upon  the  fupprcflion  of  a  faft  which  ought  to  have  been 
communicated  to  them  at  the  time  the  certificate  was 
siffCcd  for  ;  which  was,  that  the  Ton  was  born  a  baftard  at 
To/tock^  of  which  they  weye  not  apprifed  when  they  gave 
a  certificate  owning  Inm  to  be  their  parifhioner ;  that 
there  never  was  a  calc  where  the  certificate  was  held  to 
be  conchilive  where  it  was  obtained  by  fraud  or  the  fup- 
preffion  of  tafts,  but  where  tliey  have  granted  them  by 
miftake,for  againft  raiflake  they  might  have  been  guarded: 
thi^  >vas  the  cafe  of  fyhite  If^altbam^  and  fcveral  other*. 
This  is  a  fraud  on  the  face  of  the  order,  and  the  jufliccs 
need  not  ftatc  fraud. — Mr.  Justice  Aston.    Did  the 
pauper  dciire  the  father  to  get  a  certificate  for  her  foii 
^s  well  as  himfelf?     Anfwcr,  1  hat  does  not  appear.— 
Lord  Mansfikld.  This  is  the  cafe  of  The  King  v.  Hfai" 
(«)  Ante,  pas«  ^^''''  ^^^*     Unlcfs  you  can  Ihew,  that  the  pauper  defiring 
716.  pi.  635.   "■  accx- 
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a  certificate  as  to  the  fon,  and  that  the  pauper  receiving  Rtx  v. 
the  certificate,  colluded  with  the  mafter,  though  the  juf-  Toyocc. 
ticcs  (hould  not  have  found  fraud,  yet  if  the  pauper  to 
whom  the  certificate  was  granted  had  defined  the  fon  to 
be  included  in  it»  the  Court  would  have  undcrftood  it  to 
be  fraud.  If,  Mr.  MaNsfielo,  you  can  maintain  your 
ground,  and  prove  a  fraud,  to  be  fure  you  will  be  right. 
— WiLLES  and  A8HHURST,7ir/?/V^;,  concurring,  the  rule 
vras  made  abfolute,  and  the  feilions  order  ouaihed.— « 
I^s  B.  The  words^  printed  jn  Italics  are  thofc  ol  the  order, 
tliDugh  they  feem  to  imply  a  contradiction. 

643.    Rex  V.  Framlinghamj    Trinity  Term,   13.  G/-^.  3.  Accrtacateif 
Bum  S.  C.   748.— The  paupers,  Simon  Churchyard  and  not  in  force  u 
Rtbecca  his  wife,havinc  a  legal  fettlement  at  Framlingham^  ***  '*»*  romovai 
obtained  a  certificate  tor  themfelves  and  two  children,  **^J^f*^/®°* 
to  MartUJham^  where  he  hired  a  tenement  of  ten  pounds  umii  fomeone 
a-ycar :  and  it  further  appeared,  that  they  did  never  aikof  them  Oiaii 
relief,  or  ever  become  chargeable  to  Martlifl}am ;  but  that  *^  rdicf  j  buc 
the  faid  Rebecca  Churchyard,  on  the  14th  day  of  December  '^  ®~  "^^ 
1772    (at  which  twe  ihc  refided  witli  tlve  faid  Simon^^^^^l^ 
Churchyard^  her  father,  in  MartUJham  aforefaid,  as  part  able, 
of  his  family),   by  reafon  of  her  being  then  big  with 
child  (of  which  (he  has  fince  been  delivered,  and  is  born 
a  baftard),  applied  to  the  pari{h*officers  of  Martlejham 
aforefaid  for  relief  (her  father  not  being  able  in  point  of 
circumftances  to  afllft  her) :  accordingly,  the  faid  Re^ 
hecca  Churchyard  did  aik  relief,  bv  afking  the  fame  of  one 
of  the  faid  parifli-officers  of  Martlejham,  who  gave  her 
two  fhillings  ;  and  that  immediately  after  fuch  relief  was 
given  by  the  (aid  pari(hrofficer  of  Martlejham  to  the  faid  * 
Rebecca  Churchyard  the  faid  order  of  removal  was  ob^ 
tained. — 'It  was  contended,  that  if  relief  is  adced  by  any 
ovat  of  a  family,  the  whole  family  may  be  removed.    But 
as  to  this  point  of  the  cafe,  Aston,  Juftice,  inclined  to 
be  of  opinion,  that  if  feveral  perfons  re(ide  Jaa  pari(h 
under  the  fame  certificate,  the  adcing  relief  oy  a  fingld 
one  of  them  would  not  render  tlie  reft  removeable. 
The  certificate-aft   8.  &  9.  JVilL  3.  c.  30.   f.  i.   fays, 
♦*  that  the  parifh  who  gives  thci  certificate  (hall  receivo 
•*  and  provide  for  the  perfon  mentioned  in  it,  together 
**  with  his  family,  whenever  he,  (he,  or  they,  (hall  hap- 
**  pen  to  become  chargeable  or  a(k  relief ;  and  then,  and 
**  not  before,  it  (hall  be  lawful  for  any  fuch  perfon,  and 
**  his  or  her  children,  to  be  removed  to  the  parifh  from) 
**  whence  fVich  certificate  was  brought  ;**  and  it  muft 
be  adjudged  by  the  juftices,  that  fuch  perfon  is  adually 
be^iPC  ^rgc^ablc  before  they  can  legally  make  an  order 
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Ri3t  V.      of  removal.    Now  how  can  the  jufticcs  be  luthorizecl 
^"A*^'"'*'   ^P  make  fuch  an  adjudication  upon  aperfon  who  in  faft 
is  not  become  chargeable,  nor  ever  has  aiked  relief? 
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perilflcatc  of  a       644.    Rex  v.  Buckingham^    Mich.   Tnirtf    2Q.    Geo.   3, 
prior  date,        C?/^/.  64. -^  Two  juftices  Tcmovc  Mary  Swiftj  widow, 
IS  tlu  5cr  fr^*"  *'^^  P^^'^^  diFriftgford,  in  the  county  of  Oxford,  to 
the  removal  of  ^^^  parifli  of  Buckingham^  in  the  county  of  Bucks.     The 
the  pauper,  is   feffions,  ofi  appeal,  confirm  the  order,  and  ftate  the  fol- 
pncluGve  upon  lowing  Cafe  : — That  in  the  year  1737,  Jcbn  Leicefter^  the 
the  7rX**  ^^  pauper's  father,  and  hcrfelf  jointly  purchafed  a  tenement, 
iramingit.       Dcing  copyhold  of  inheritance,  fituate  at  Gawcctty  in  the 
''     -    *      parilh  of  Buctin^kam^  for  14I.  or  15I.  part  of  which  con- 
fidcration-moncy  was  paid  by  the  faid  John  Le'iaiflery  and 
the  remaining  part  by  the  prefent  pauper,  and  the  pre- 
mifcs  were  furrcndcrcd  to  the  ufe  of  the  laid  'John  Leiccjlcr^ 
for  his  hfe,  with  remainder  to  the  pauper  in  fee :  rhat 
faid  John  Leicejfer  was*  admitted  :    tnat  the  pauper  fome 
few  years  after  this  purchafe,  and  in  her  faid  ifather's 
life- time,  intermarried  with  one  Robert  Swift j  who  was 
fettled  in  the  parifli  of  Fringford:  that  five  or  fix  years 
after  fuch  marriage,  faid  yohn  LekeJIery  her  fetlier,  died ; 
whereupo^  the  pauper  and  her  hulband  came  to  and 
refided  upon  thefe  premifes,  and  the  pauper  alone  was; 
admitted  (according  to  thccuflom  of  the  manor)  in  1745: 
tliat  they  lived  there  chiefly  to  the  time  of  her  hulband's 
death,  which  happened  about  four  years  ago :  that  on  the 
14th  of  Junj;  1776,  the  parifh  of /'r/w'^/crS granted  a  cer- 
tificate to  the  pauper,  under  the  hands  and  feals  of  the 
churchwardens  and  overfeers  there,  and  attcfted  by  two 
juftices,  refiding  in  or  near  faid  parifli,  hg.     The  cafe 
then  proceeded  to  flate  all  thefe  ads,  which  appeared  to 
be  regular,  togctlier  with  the  certificate  in  kac  vc,  ba  :   that 
the  certificate  was  delivered  to  the  pauper,  and  kept  in  her 
pofleflion,  and  not  delivered  to  the  pariih  of  Buckingham 
lijl  after  th^  removal  of  the  pauper,  under  the  order  above 
Ibted  :  that  the  pauper  after  the  granting  of  the  certifi- 
cate, and  before  the  removal,  rclided  upon  the  premifes 
upwards  of  forty  days  upon  the  whplc.     Upon  the  hear- 
ing of  this  app<?al,  this  certificate  was  offered  to  the  court 
as  conclufivc  evidence  againft  Fringford^  io  as  to  prevent 
their  fetting  up  any  fcttlement  obtained  in  the  pariih  of 
Buckingham  previous  to  fuch  certificate  granted  :  but  the 
fourt  arc  of  opinion  that  the  certificate  under  thefe  cir- 
cumftances  is  not  a  good  certificate,  or  fuch  an  one  as 
they  could  receive  as  conclufive  evidence;  and  that  the 
pauper  has  cained  a  fcttlemcnt  in  the  pariih  of  Bucking- 
}:am  by  fuch  eftate  and  refidence  as  is  before  flatcd  ;  ani 
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confirm  faid  order  of  removal.— Per  Curiam.    Rule      R»k«'- 
ablblute,  and  both  orders  quafhed.  Buckinohaji. 

645.  Rex  V.  Ealingy  Mich.  Tertrty  25.  Geo,  3.  Editor's  An  order  of 
MSS. — In  the  year  1733  ^  certificate  was  granted  by  the ''^fj'"' °^  ■ 
parifli  of  Ealing  to  the  parifli  of  Barkings  acknowledging  from  t'third" 
Jofeph  Chetwyn   to  be  their  inhabitant  legally  fettled  in  parifli  to  the 
Ealing^  under  which  certificate  he  refided  at  Barkings  where  p'^rfl^  '•  '«'*'«* 
his  fon  Thomas  Chet%vyn  was  born.     Some  time  afterwards  **  *"*'  ctrtifi^d, 
Anne  Chetwyn ^\i^  pauper    wife  of  TWj  ?^^^^,'!:  ^f  "^  ?romffr.cIa. 
with  her  children  to  relide  in  tlie  pariih  of  Su  i>/a^/i&^uf  five againfl  that 
Bethnal  Green^  from  which  they  were  removed  in  Septem^  parirh  onafab* 
her  1779,  as  likely  to  become  chargeable,  by  an  order  of  ^"^"*"^  **™o^** 
two  juftices,  to  Barking,  as  the  place  of  their  laft  legal  ^^^J/"""^^^^ 
fcttlement,  from  which  order  Bariting  did  not  appeal.  '''^  * 
The  pauper  and  her  family  remained  in  Barking  till  the 
2d  oi  Auguft  1783,  when  the  pauper  was  removed  by  an 
order  of  two  juftices  under  the  certificate  from  Barking 
to  Ealing.    The  Sessions,  on  appeal,  confirmed  the 
order. — Mr.  Wilson  and  Mr.  Fanshaw,  in  fuppoit 
of  the  orders,  cited  iJ^Af  v,  Ofgathorpe  {a)  y  which  was  a  («)  Burr.  S.ft 
removal  of  a  certificaie-perfon  after  a  former  order  of  re-  *^'' 
moval  quafhed,  becaufc  he  was  not  then  actually  charge 
able  (b).    They  faid,  the  firft  order  of  removal  here  was  (^j  But  the 
becaufe  "  likely  to  become  chargeable,"  whereas  Barking  hr^  remoVal  * 
could  not  remove  to  Ealing  till  aftually  chargeable,  and  •"  *•»••  ^^ 


therefore  ought  not  to  be  bound  by  that  order. — Lord  J'^'  **'^ 
Mansfield.     The  order  of  removal  from  5/.  Matthew  ^^ifyfn* 
Bethnal  Green  to  Barking  is  uoappealed  from  and  conclu^  pArU|i« 
five. — Orders  quafhed. 

64^).  Rex  V.  St.  Mary  fFcftporty  Hilary  Term^  29.  Geo.  3.  A  certlfiaite^ 
3.  lerm  Rep,  44.-— The  paupers  Thomas  Pretty^  Catharine  ?^Tion  cannot 
his  wife,  and  Elizabeth  and  James  their  children,  refided  ^^^"^ 
together  in  Bradford  under  the  certificate  till  removed  hy  JJJj//^- '^  A* 
the  prefent  order.     Thomas^  the  elder  fon  of  the  pauper  until  aauaQy ' 
Thomas  Pretty^  fome  years  ago  married,  took  a  houfc  inchar^abks 
the  fame  parifh,  and  refided  apart  from  his  father's  fa-  ■"**  therefore  t 
niily.     He  is  fince  dead,  and  has  left  an  infent  {on,  John^  Sne'^fll  «rdfi! 
who  now  lives  with  his  mother  in  Bradford,  and  is  un-*  q^x^  family 
Act  the  age  of  feven  years.     The  paupers  named  in  the  wiu  becomo 
order  of  removal  never  afked  or  received  any  relief  firom  <^***'»«»*'**  ••  "^ 
Bradford,   or  became  perfonally  chargeable,  unlefs  the^*"Jf*^/^ 
pauper  Elizabeth,  under  the  circumftances  herein  after  "**^^"^ 
Hated,  can  be  fo  confidcred :  but  Thomas  Pretty^  the  fon^ 
after  the  feparation  abovementioncd,  afked  and  received 
relief  from  Bradford  during  ficknefs ;  and  fince  his  death 
liU  xxiiwX  fou  has  not  been  maintained  by  hi3  grand* 
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R'x  ^'^      father,  the  pauper  ;  but  relief  has  been  applied  for  by  hit 
St^.  Maiy,  jjicthcr  for  hini,  and  occafionally  granted  by  Bradftiri 
for  his  fupport.     Thomas  the  grandrathcr  knew  that  re- 
lief was  io  adminiflcred.    The  pauper  Elixabethj  at  die 
time  of  her  removal,  was  pregnant  with  a  baftard  child, 
of  which  fhe  has  fince  been  delivered  in  St.  Mary  fVeju 
fort, — Lord  Kenvon,  Chief  Juftice.     It  is  negatived  by 
the  caic  that  any  of  thcfe  parties  received  relief  in  perfon. 
But  it  is  contended  that  thev  were  virtually  relieved,  be- 
caufc  the  fon  and  the  grandfon  both  received  relief.    But 
it  muft  be  obferved,  that  at  that  time  they  were  not  mem* 
bcrs  of  the  family  of  the  patcr-famslias  now   removed; 
tliey  lived  apart  from  him,  and  forme4  anotlier  family  of 
themfelves.     Then  it  has  been  faid,  that  a  burthen  has 
been  thrown  upon  theparifli  by  the  relief  of  the  fon  and 
grandfon,  and  therefore  that  tlie  grandfather  was  virtually 
chargeable,  becaufe  the  43.  Eiiz.  requires   fathers  and 
grandfathers  to  fupport  their  children  and  grand-chil* 
dren.    But  that  propoHtion  haftens  to  a  concluiion  too 
foon  ;    for  by  that  ftatute  they  are  not  in  all  events  to 
maintain  their  grand-children,  &c.  but  only  when  they 
are  of  fufficient  ability.     Now  the  juftices  are  the  proper 
judges  of  that  ability  ;  and  the  grandfathera,  &c.  are  ouly 
%o  be  called  upon  by  an  order  of  juflices.     There  is  ano- 
(<)  8.  u  9.  IV.  jhgj.  feftion  in  the  certificate  2L&(a)  which  throws  fomc 
3.  ^  3©.  i.».    light  upon  this  fubjeft  3  That  direas,that  every  perfon  who 
receives  relief,  and  the  wife  and  children  of  fuch  perfon 
cohabiting  in  the  fame  houfe,  fhall  wear  a  badge  on  the 
flioulder:  this  therefore  is  a  flrong  kgiflative  interpre- 
tation of  what  is  meant  by  the  word  ** family"  in  that  aft; 
and  it  would  be  a  very  harlh  conftruftion  of  that  law  to 
fay  that  the  grandfather,  when  his  fon  and  grandfon  who 
lived  in  a  different  houfc  from  him  received  relief,  coukl 
have  been  badgcd,  or,  as  mentioned  in  the  latter  part  of 
the  fame  claufe,  fent  to  the  workhovfc.     So  that,  on  the 
fair  conflru6lion  of  this  a6l  of  parliaanent,  npne  of  tlic 
}^crfons  removed  by  this  order  can  be  faid  to  havtf  been 
chargeable.     And  evtn  if  wc  could  exorcife  any  difcretion 
upon  the  fubjccl,  we  fhould  not  be  inclined  to  reilrain 
the  operation  of  the  certificate  aft.     The  cafe  of  /Ai/zw 
T'.  Spmk  is  very  diftinguifliable  from  the  prefcnt :  there 
the  condition  of  the  bond,  which  was  to  indemnify  tbo 
parifh  aj^aiuft  the  perfon  therein  named  and  his  chiidren, 
was  broken.     Then  as  to  the  circumftance  of  the  daugli' 
ter  being  with  child  ;  it  is  univcrfally  fettled,  that  that  is 
not  a  lufFicicnt  ground  for  the  removal  of  a  certificate- 
pcrfon.     Perhaps  it  is  rather  a  hard  cafe,  and  wc  might 
v/ifh  tlic  law  to  be  gtbenjvife  in  fom^  itifta^uces^    But  in- 
deed 


OP  CERTIFICATEt.  72^ 

tfccd  it  is  to  be  confidercd  that,  though  the  woman  wa3      R««  ». 
pregnant,  non  coujiat  that  the  child  would  be  a  bailard:    fj'  '^^•▼•' 
and  though  it  was  probable,  yet  it  was  not  certain,  that      **t?««x* 
any  burthen  would  have  fallen  on  t!i>:  pari(h,  for  ftc 
might  have  been  married  before  (he  was  brought-to-bcd. 
— AsHHURST,  Juftice.      The  queftion  is,  Whether  or 
not  any  of  the  perfons  removed,  actually  became  charge- 
able in  fuch  a  way  as  to  warrant  the  panfh  of  Bradford  in 
removing  them  ?  Now  it  does  not  appear  that  any  of  them 
fall  within  that  defcription.    For  as  to  the  pregnancy  of 
the  daughter,  it  has  been  repeatedly  determined,  that  a 
certificate-perfon  cannot  be  removed  as  being  likely  to 
become  qhargeable,  but  fuch  perfon  muft  be  aftually 
chargeable :  and  in  fuch  an  inftance  as  this  the  charge 
may  be  prevented  by  marriage*    Then  as  to  the  relief 
which  was  given  to  the  fon  and  grandfon,  it  feems  tome 
that  that  was  not  a  fufficient  ground  to  remove  the  grand- 
/ather  and  his  family  living  under  a  feparate  eftabliOi* 
fnentt     But  it  has  been  faid,  that  the  grand-father  was 
bound  to*  maintain  his  fon  and  grandfon:  thatistruo 
under  circumftances,  but  then  he  muft  be  of  fufScient 
ability,  and  called  upon  by  an  order.    Now  here  the  re* 
Jief  was  not  given  on  the  application  of  the  grandfather; 
and  in  order  to  extend  the  confequences  of  Uiis  relief  to 
him,  the  parifh  ihould  have  firft  called  upon  him,  whea 
if  he  had  refufed,  alledging  his  inability,  it  might  have 
perhaps  been  tantamount  to  a  felief  of  the  grandfather* 
But  as  it  appears  here,  we  cannot  fay  that  it  was  a  necef« 
fary  aft  of  the  parifh ;  it  was  a  voluntary  one ;  and  per? 
haps  the  grandfather,  if  he  had  been  applied  to,  might 
have  relieved  the  fon  and  grandfon-— Grose,  7ij/7/Vr.(tf)* 
The  queftion  is,  Whether  that, which  is  flated  in  the 
order  of  removal  be  true?  namely,  that  the  paupers  were 
4i6iually  chargeable.     Now  that  is  negatived  by  the  cafe, 
which  ftates  that  they  were  not  in  fatl  charjtabie^  unlefs 
we  can  fay  that  they  were  fo  in  law.     Although  this 
.queftion  has  never  been  exprcfsly  decided,  I  agree  with 
the  opinion  delivered  by  Mr.  Justice  Aston,  who  was 
particularly  converfant  with  this  branch  of  the  law.  And 
notwithftanding  it  was  extra-judicial,  1  cannot  help  pay- 
ing a  great  refpeS  to  the  opinion  of  lb  able  a  Judge.     If 
*  the  whole  of  a  certificated  family  were  removeaole  be* 
^aufe  one  of  them  only  became  aftnally  chax^eable,  it 
would  l>e  attended  with  great  inconvenience.    As  for  in^ 
i^ancc,  if  there  were  three  or  four  young  mtn  in  the  fa- 
;mily  who  were  abie  by  tl^eir  induftry  to. procure  a  com* 
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Krtn.  p;t.:i.t  ma::iteiir.iice,  aiiJ  their  1 
T.  .■v;*~v,  ,t  would  b-i  againll  the  fpirit  i 
'**"""''•  ground  tor  removing  them  all. 
(it'  the  aiit  will  be  tuUy  aiifwc 
whtii  any  07ie  of  the  certilicatei 
a'.ilc,  he  only  ihall  be  removed ; 
would  defeat  the  true  purpofcs 
the  pregnancy  of  the  daughter  ^ 
Ihcw  ti.at  n  uerfon  uiidcr  I'uch 
moved,  and  1  think  Ihc  was  no 
count. 

'f-:;fi:i'c!»  647.  Htx  V.  LuhUnham,  I 
-  ,-,  ,»„.,-,v-  4,  ftrm  nV|i.  251. — 'I'he  paiip 
',1 1.  ''  '."'  '*'''uut  icv:-i,!,;rn  years  ago  to  7 
.".>"'.,',".I"  I'l'tri-'i  at  f)-:-.rv:.  'I'v.'o  ic.irs 
■I'V.  ii  i'."'!')' V'^'ieii  of  a  lii'-'iivav  roIiiKTv, 


.::'^c-^;.-.ii     r;i::v 

rj   rw  Lis  ;-;u:;>!ii-  a*  a 

l^^C  '"         L:!- 

!:vL-  v.p-rs  Ei\tr  ti-ar  th'j  thi 
;s  (l>r.J)  wa^  man  it.)  !w  I 
t»ha>K.     0:\  the  aill  diy 

'IU„ 

(.inoiith  atrer  Huuhhn  r 
Hi- 1' ■.-.am  and  E:iz,>l;tb  1 
■).  th^   ihiJ  i'i.^;;s;i  and  J 

i^-ii'v 

.","lv 

1;  ti\^vliier  as  nnn  niul  wi 

ii-r-i'iners  ot"  Lul'bail.wK  foi 
.'>.w'io  directed  ihelhid/'; 
■  iiK'lii.Icd  ill  lij.;  JhIJ  ccrii 

hiv  V 

Liie';wiiii..iiii  iiKntioniiii; 

i.-iii 

■  i^rilhioiicrs  I.pally   i.u 

and   : 


th.-   1 


it,:'.:-!  I'  I'irncil  v.iih  it  to  "i 
;-..j  WiLi  i!,ver  nian-iL-i!  m  any  ; 
;  .'.■!■.       iJit-hzliiih  vi\-s  borii't: 

r-M-'-  :.".■;  A;;;-..:Af,';^  at  i.,/,-;,'..,, 

Ihc  i.'a;:^ii!LL-  r,t  the  laid  ?/.;;;;.; 
■(\i:o.--).'inn  ivKWii;;,  (■'•>,•" 
i.-iiiiotit  ciiiulcniig  i!ic  elJlirt' 
i.t)  ilni:!::  hut  thr.t  the  fecoin 
t(j;iii(;ii'.!:!!v  thct  the  H-ttfcnir) 
<-f>ntiiu,:<!  \vlic!-c  licr  ilrll  hiifb 
liaTwd.  tl.ar  ihe  aftfriv.-.r.!;  con 
witli  a  iitrlbn  wlioic  ti'ttli'niei 
that  (1k'  and  her  (econd  huili 
oHici-rs  of  Lul'hcul-ntn  for  a  cc 
which  was  accfrdingjy  grai; 
^jucliioii  ij,  WbcUicr  that  ceit 
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Mhbenha'm  as  to  all  the  world,  or  only  as  between  the      Rrr  ». 
NO  contrafting  pariihes  ?   {^ow  cftoppels  in  general  arc  ^^»»^»^*« 
ot  to  be  favoured  ;   they  are  to  be  extended  only  as  far 
5  the  pofitxve  riilcs  have  gone ;   becaufe  the  tendeacy  of 
icm  is  to  prevem  the  inveftigation  of  the  truth  of  the*  ' 
\k.    It  is  reafonable  that  a  certificate,  which  is  a  kind 
feftoppel,  fhould  proteft  the  parilh  which  a£h  imnie* 
lately  on  the  faith  of  it :    by  the  aft  of  the  officers  of  ^ 

ubb^nham  the  pari(h  of  Theddingwerth  were  induced  to 
•ccive  the  parties  into  their  parilh;    but  there  is  no 
eceffity  for  extending  the  eftoppcl  any  further.     In  all 
le  cafes,  except  that  of  Honiton  v.  St.  Mary  Axe  (^?),  the  (a)  Anre«pasQ 
ueftion  arofe  between  the  parilh  granting  the  certifi- 7i4«  pi- 63*» 
ite,  and  the  parifh  to  which  it  was  given :  that  is  the 
aly  cafe  which  extends  the  doftrine  further ;  and  there 
is  faid  that  a  certificate  is  conclufive  on  the  parilh 
canting  it  as  to  all  the  world.     But  the  reafon  given  by 
jDRD  Chief  Justice  Parker,  **  that  as  ail  other  pa- 
rilhes  are  bound  to  receive  the  pauper,  fo  the  parilh 
that  certifies  is  concluded  as  to  alt  other  parilhes,'^ 
I  not  true;    for  other  parilhcs  are  not  bound  to  receive 
,ie  pauper ;    there  rauft  be  a  particular  parilh  in  con- 
smplation  at  the  time  of  granting  the  certificate.     There* 
ore,  as  the  reafon  on  which  that  cafe  was  decided  fails, 
iFC  are  delivered  from  the  authority  of  it.     Then  what 
eafon  is  there  why  the  truth  of  the  cafe  Ihould  not  be 
mquired  into  ?     No  injury  is  thereby  done  to  the  third       ^  ' 

lariih  ;  no  impofition  is  praftifed  upon  them ;  neither 
s  tliere  any  hardfliip  in  it.  it  would  indeed  be  a  hard- 
hip  on  Thedd'ingvjorth  parilh,  who  afted  on  the  faith  of 
he  certificate,  and  who  were  bound  to  receive  the  parties 
qncntioned  in  it,  if  the  certificate  were  not  conclufive  in 
heir  favour  againft  Lubbenham:  but  tliat  reafon  does  not 
extend  to  this  parifll.  Therefore  on  that  ground,  and 
pn  the  principle  that  cftoppels  are  not  to  be  favoured,  the 
nrilli  oi  Luhbenham  ought  not  to  be  precluded  from  en- 
q[uiring  into  the  truth  of  the  cafe ;  and  according*  to  the 
truth  of  the  cafe  it  appears,  that  the  pauper  ^//zc^^/^  was 
fettled  at  the  place  of^  her  firft  hufband's  fettlement.  I 
am  therefore  of  opinion,  that  the  order  of  feilions, 
as  ftr  as  it  refp^fts  the  wife,  Ihould  be  qualhed;; 
Imt  affirmed  as  to  the  child,  becaufe  the  fair  conclufion 
fiv>m  all  the  fa£Vs  ftated  is,  that  Ihe  was  a  baftard.-— 
ilsHHURST,  Juj'tke.  As  it  appears  that  the  reafon  given 
fer  the  decifipn  in  the  Henlton  cafe  is  Talfe,  we  ought  to 
sibibliih  the  law  on  the  principles  of  ^ood  fenfe,  reafon, 
tnd  juftice;  and  they  concur  in  inducmg  us  to  fay,  that 
(he  certificate  ough^  i^ot  to  ellop  the  parilh  otLubbenham 
rV       '  *       *  fron\ 


73^  or  CEBTti 

Km.  •.  from  fhewtng  the  truth  of  th< 
■*■«■■■»"*"•  clufivc  on  ihatpariDi  ai  fir  z: 
to  vhich  it  was  gnntcd :  but  i 
tiK  cfTcfi  of  the  certificaK,  i 
between  tlie  two  pariflies,  < 
bound  to  rcceire  the  perfons : 
'jt'ihcf.  "I'hc  firft  point  that  1 
tioH  of  the  ditugiitci,  who  m 
on  f!:e  Kafls  dilclofcd  in  tUe  c 
that  we  do  not  piocccd  by  tl 
tietermining  on  an  order  of  f 
«iift>whcn  we  could  not  fay  t 
unlef^  tilt  jiiiyiiad  found  her 
at  the  fcHioiis  we  arc  to  conl 
jullicK  made  below,  and  to  ; 
cuncluljoji  V.  hich  they  fhoulc 
cvidcnci:  tlicrc  is  no  doubt  bu 
Ibe  was  evL-n  fo  conlidered 
who  baptized  her  as  their  C\\ 
the  motliet'i  fcttlement^  I  agi 
is  had  in  point  of  law,  and 
luufl  be  cgndderrd  as  the  wil 
the  (jueflion  then  it.  What  el 
refpcft  to  otlier  parifties  befid 
wai  granitd  r     Tl'.c  cafe  cil 

W  Ante,  piEt^.Tf(a)  certainly  goes  the  li 

''*■  f"-'*'-  conchifivc  as  to  all  rhe  worW 
it.  But,  for  the  reafons  give 
ported ;   and  the  other  cal'c 

(l}SJk.  510.  r,i!ft  {!,)  is  the  other  way,  ar 
fonir.g ;  there  it  is  lard  that  i 
as  between  the  two  parifhcs 
Holt  at  ihe  end  of  that  cafe, 
alio  Kiyhy  i-jidfiKf  hcfert  tht 
rilhe5,  is  true  as  far  as  it  got 
heen  carried  bc\ond  what  h 
mighty  evidence  it  is  not  c( 
opinion,  that  the  authority  1 
Si.  iiUes  ought  to  guide  us,  ; 
alfo  weiglis  very  ftrongly  on 
In  many  parts  cf  the  kingdo 
jcftion  to  granting  ccitificat 
they  Ihould  be  thereby  concli 
But  it  is  clearly  for  the  liem 

•  granting  of  certificates  Hiould 

that  tnertn  a  pauper  is  cnabi 

'  aiiotlicr  paiifh,  \4hen  he  cai 

more  gaicially  they  arc  held 


t  Will  parifhes  be  to  grant  tliciij ;  but  if  thcr  btf  Rrk  ^^ 
iclufivc  as  between  the  two  parifhes,  the  ule  of  ^^*"**^*^** 
tes,  which  are  become  very  beneficial,  will  become 
neral.  And  of  late  years  this  Court  have  pro-' . 
ipon  the  fame  principle  in  thofe  cafes  where  they 
ermined  that  a  certificate  is  difcharged  by  tho 
ted  perfon  leaving  the  pari(h  to  which  it  wis 
-Grose,  Jujlice.  The  cale  of  Himitan  v.  St.  Mary 
not  befupported,as  the  ground  on  which  it  pro* 
ails.  The  reafon  given  for  that  determinatiou 
at  *'  all  other  parifhes  on  that  certificate  were 
1  to  receive  the  pauper  ;'*  but  that  is  not  war- 
ither  by  the  words  or  the  true  meaning  of  the 
)arliament  («).  The  Words  are,  *' tliat  if  any^«)8.j^^.jipFat 
1  fhall  come  into  any  parifh,  and  bring  or  de*3.  c  j«.  Ci.j 
to  the  churchwardens,  &c.  of  fuch  parifh  a  certi« 
,  &c«  fuch  certificate  fhall  oblige  die  faid  parifli 
:eive  the  perfon  mentioned  m  the  certificate 
ever  he  fhall  become  chargeable  to  the  pariflt  /» 
fuch  certificate  was  giveru^*  The  cafe  of  All  Saiuit 
lies  was  decided  according  to  the  true  meaning 
erpretation  of  that  flatute;  and  a  later  cafe, 
>rocecds  on  falfe  grounds,  ou^ht  not  to  overturn 
therefore  the  certificate  in  this  cafe  is  only  con- 
is  between  the  two  contra£ting  parifhes,  it  appears 
woman  is  fettled  at  Oxendon ;  and  as  to  her  the 
F  fefiions  muft  be  quafhed,  and  confirmed  as  to 
d. 


r.  Cpnt  I  nuance  and  Jetermlnatl^n  of  certificates. 


Rex  V.  Sudbury^  Hilary  Term^  a8.  Geo.  tz.  ,Burr»  a  certificate  ;♦ 
73. — One  Thomas  Bladon  and  Bridget  his  wife  and  difcharged  by  « 
lildrcn  were  certificated  from  Sudbury  to  Uttoxeter  w"»o^«i  o^>« 
I  March  1 728.     Thomas  Bladon  died  there.     Then  ^^Xby  ^Udi 
the  widow  and  the  prcfent  pauper  John  Bladon  \x\t  certificate 
I  of  the  faid  Thomas  and  Bridget)  became  actually  wis  ^ivco. 
ble  in  173U   and  were  then  removed  and  fent 
am  Uttoxeter  to  Sudbury^  together  with  a  copy  of 
ler  of  the  juflices,  reciting  the  faid  certificate* 
died  at  Sudbury.    On  the  28th  of  Augujl  1732, 
.  John  Bladon^  the  prefent  pauper,  was  bound  by 
ire*  as  a  parifh  apprentice  from  the  faid  parifh  of 

Sudbwy^ 


Rti*.  Sutliuryt  to  Edward  E!m 
••■*•*'•  fcrvcd  out  his  apprcntic 
Ju/iice.  This  cafe  will  6* 
9.&io./f^//.  3.C.I!.  B; 
c.  3a  every  ccrttficatc-i« 
till  chargeable  :  and  tliei 
othcrwiic  gained  a  lega!  fc 
On  this  a£t  alone,  it  is 
could  not  have  been  rcn>i 
n-ithin  the  cjtcepiioti  of  i 
Icttlement  under  3.  &  . 
But  the  aft  of  9.  fee  10.  » 
*'  perfon  or  pcrfons  whai 
*'  parifli  by  any  fuch  ce 
"  aiiyafl  whattoever,  to 
*'  in  ;  untcfs  by  renting 
"  executing  fome  annual 
exclude  no  certifica»-per 
I'uch  as  this  man  is,  if  h< 
cate.  The  queflion  then 
confidcred  as  a  certifical 
9.  &  io.fVi//  3.  c.  11.? 
(and  I  include  my  brotJ 
us),  That  the  removal  of 
order  of  two  juftices,  fr< 
itore  him  as  fully  as  if  t 
all :  the  certificate  was, 
after  this  order  of  rem' 
which  gave  it.  It  can  , 
therefore,  after  tliis  rem' 
further cffcfl.  'Jhc  intei 
core  the  parifti  which  r 
from  being  obliged  to  fii| 
cafe  they  (hould  becomi 
did  fallout:  and  they  v 
again. 

Act'ilficMe  649-  Rex  V.  T'minloit  Si 

mjybedif.         39.    &    ;^0,  GtC.  2.    Burr. 

ch»;g«i  by  tha  grr.ndfalhcr  of  the  paupci 
paupei-siT-  (jj  Tatinlon  St.  Atuiy  Al 
etriifyi^rri  p»-  '^'^''y  exccutcd  aiid  allowc 
lift, mdiirt^e  wards  wcnt  back  into  th 
rema'nins  lor  and  there  had  Ruhert  his 
'"''»!'"«:'"'' pauper.  And  afterwan 
ihjt  lie  mtain  niiniMin  launtin  ot. 
M  waive  sod  with  hii  wife  and  family, 
flefn;  tl!!  cer-  -TauntcTi  St.  'jcrr.ti,  apart 

Cald.  ;S.  I4J. 


// 


St.  Marv 


or  CEltTiriCATE^^  J3J 

Rohert  the  panper,  born  in  Taunton  St,  James's^    R^ert       Rtx  v, 
the  grandfather   died   in  Taunton   St.   James's,      Then    J*"^^"'* 
Robert  the  father  died  :  and  Rohert  the  pauper  was  bound 
out  an  apprentice,  by  the  parifli  of  'Taunton  St.  Jamcs^ 
into  the  parifh  of  Taunton  St.  Mary  Magdalen  \  and  there 
iervcd  his  apprenticefhip.     And  it  is  ftated,  that  neither 
Robert  the  grandfather,  Robert  the  father,  nor  Robert  the 
fon  (theprefent  pauper),  ever  gained  anv  other  fettlement 
than   as  aforefaid. —  Dennison,   Jujtice^  delivered  the 
refolution   of  the  Court.     VVc  hold,    that  the  cer- 
tificate was  of  no  force  at  the  time  of  the  grandfon's 
being    put    apprentice     in    Taumin  St.  Mary's  y    but 
was  then  totally  at  an  end.     For  in  fo  long  a  couri'e 
of  time  as  this  is,  and  after  fuch  a  defertion,  we  will 
conclude  that  there  was  an  end  of  it :   and  it  ought 
to    have    been   given    up  (/?)     to    the    parifh    of   S:.  (a)T^ihccM<c 
'James.       It  was,    at    that    time    when    the  order    in  ^^  R*^^  "•  HijIi 
queftion  was  made,  and  under  the  circumftances  of  this  ^^^  ^^  ^^' 
cafe,  of  no  more  efFeft  than  if  it  had  never  been  given,  ^lifi^^l^t  -it. 
It  was  abfolutely  waived  and  deferted  :  and  the  father  pi.  C3S.'' 
and  grandfather  of  this  pauper  could  not  have  gone  to 
St.  Mary's  again  without  a  new  certificate;  the  old  one 
being  totally  at  ah  end.     It  is  a  good  deal  like  the  cafe  of 
Uttoxeter  (^),   where   the    certificate   was  confidered  as  [b)  Ante,  pa^^i 

fundus  officioy  and  as  if  it  had  never  at  all  exifted  ;  being,  ^^8.  pu  7^3. 
in  that  cafe,  totally  at  an  end,  as   being  fatisfied,  and  ""*" '^^* ''•**^ 
having  had  its  full  and  whole  efFeft,  by  the  removal  of  ^.j^jj^^J^^' 
the  paupers  (under  an  order  of  juftices  indeed)  to  the 
parifh  who   had    given    that    certificate.      I'hcrcfore, 
without  entering  into   a  difcuffion   of   ths  extent   oi 
the  certificate ;  or  how  many  defcents  the  word  "  family" 
Ihall  include ;  or  drawing  the  line  minutely  and  exactly, 
what  (hall,  or  fhall  not  be  eftcemed  an  emancipation  of 
a  fon  from  his  father's  family  ;    it  fuiiiccs  here,  that  we 

'go  upon  the  particular  circumftances  of  this  cafe,  tiiu't 
after  fo  great  a  length  of  time,  and  fuch  a  defertion  of  ir^ 
this  certificate  fhall  be  looked  upon  to  be  at  an  end,  and 
as  if  it  had  never  been  given.  And  if  fo,  then  the  ap- 
prenticefhip of  Robert  Bagg^  the  pauper  removed  by  tlie 

'  prefent  order,  will  have  juft  the  fame  eftecl  as  if  no  fucli 
certificate  had  ever  been  given  at  all,  or  were  any  in- 
gredient at  all  in  the  cafe ;  that  is  to  fay,  that  the  ap- 
prentice is  fettled  in  St.  Mary  s.  Confequently,  tlictwo 
juftices  were  raiftaken,  in  fending  this  man  and  hii 
family  to  St.  Jama's  ;  and  the  feffions  did  right  in  dil- 
obarging  the  order  of  the  two  juftices. 

€50-  Rex 


73^  «F  CERTIFICATES* 

AccitiAcited  6  CO.  Rex  v.  Framptan  uUn  Severn^  Tr-nhv  TriKi 
pcribn  having  20.Gtc.  o.  Dqu7L  417.— Cafe  fiates.  That  in  the  vear 
ctftifying  p*.  '75'>  ^h^  panfli  ot  TJv/A^w  granted  a  ccrtiiicatc  to  tiic 
tt(h,  an<t  re-  parilh  ofFramfton  upon  Sivcrtiy  acknowledging  'JobMhiat 
■Mined  there  and  Ann  his  wjfc  to  be  fettled  in  Tretbti-ne^  under  whicli 
«»8*»'^'jy""»  certificate  they  lived  in  Frampton  till  the  latter  end  of 
b^i^hJ**  »753'  or  the  beginning  of  1754.  tvhcn  they  voluntarily 
thcre»  during  returned  to  Tretherm^  and  bad  afteihwards  a  ion,  named 
thai  time,  being  Samutly  bom  there,  lob  Minttt  the  father  continued  to 
btrcd  and  fenr-  ijve  in  Tretbtrne^  for  fcventeen  or  eighteen  years  ;  whcn,^ 
wrifh'anifild*  having  a  relation  in  Framptan  dead,  he  went  by  himlelf 
to!gali»^* fct-  (*^^s  ^>fc  being  dead)  to  poflefs  himfelf  of  the  eflFeds, 
tiement  by  fuch  and  remained  there  about  fix  months  ;  -%vhen  being  ukcn 
hiring  and  jH^  he  was,  by  the  parifh  of  Tretherncy  recommended  t» 
fctvicc.  Gtouctfter  Infirmary,  and  there  died.       But  before  be 

went  to  FramptoHy  to  take  pofleffion  of  his  relation's  ef> 
fefis,  Samuel  the  fon  was  hired  for  a  year  to  Robert  Fhrryt 
in  Frampton^  and  lived  with  him  for  two  or  three  years. 
On  going  out  of  Firry* s  fenrice,  he  was  hired  i^am  in 
Frampton  to  Richard  Clutterbucky  and  lived  with  him  for 
two  or  three  years,  and  till  after  his  father  died.  The 
fon  afterwards  married  and  had  a  child,  and  his  wife  and 
child  were  the  paupers  who  were  removed  by  the  two 
juilices.'— Lord  Mansfield.  The  exa£l  circumftanccs 
of  this  cafe  have  not  occurred  before,  tliough  the  prin- 
ciple of  defcrtion,  by  long  difufe,  is  to  be  found  in  that 
ot  Tauntcn,  But  here  there  was  no  faith  given  by  the 
parifh  of  Frampton  to  the  certificate,  as  to  Samue/y  whom 
they  never  heard  of  till  he  came  there  as  an  emancipated 
pcrfbn.  The  cafe  feems  to  me  much  ftronger  than  that 
of  Taunton. — Willes  and  AsHHURST,  JuJIiceSj  of  tbs 
fame  opinion. — Bullrr,  Jvjlicc.  I  am  of  the  fame 
Opinion.  There  arc  no  reafons  ftatcd  for  the  judgment  in 
(.«)  Ante,  page  ^^-^  ^-  Spot  land  {a)  ^  and  it  does  not  appear,  eitlier  that  the 
607.  pJ.  541.  Court  meant  to  contradict,  or  that  the  decifion  did  con- 

(/.)  Ante,  page  tradift,  tlic  cale  of  Rex  v.  Taunton  [b)* 
734.  pi.  649. 

65  r.  Rex  V.  Keclj  Flilarv  Tenny  22.  Geo 4  3.   CalJ.  144. 

L^^riThX.  ~^^^^  ^^^'^  ^^^^"'  '^^'^^^  7""^  ^^^^>  ^^^^  pauper,  was  bon 
iCtTic p.iri'rh  ^*^  ^^^^  parifh  of  Bedzvorih^  where  her  fatlicr  and  mothtr 
to*  which  (he  rofidcd  under  a  regular  certificate  from  the  parifh  of  Kid- 
wa^ certificated,  that  fonic  fcw  vears  after  Ihc  was  born,  her  father  and 
fJifce  on-cv"^^"  "^.^^her  died  at  Bedworth  aforefaid,  where  (be  remained 
yws  (during  ^^^^^  their  dentil,  till  (he  was  about  fcven  years  of  age. 
which  D.:         ^itli  luT  brother,  who  was  named  in  the  faid  certificate; 

is  fcveial  times  hirtd  and  fcives  for  a  year  in  the  parifli  certifying)  votmttarity  rtwr^ffit 
the  fame  houfe  in  the  parifh  certiti**ared  to,  and  10  a  branch  of  the  fame  family  with  wC:« 
ihe  b^   btfoce  lived  undtr  the  ccri!hci:e,  docs  no(  clKrcby  vMtut$  her  certificate. 

and 


and  then  voluntarily  went  to  the  faid  parifh  of  Keel^  vvher^      Rfk  v. 
fhe  remained  till  fhe  was  fourteen  years  of  age  ;    during       Ki»l. 
which  time  ihe  was  maintained  by  the  laid  parifh  of  Keelj 
and  then  hired  herfelf  for  a  year,  and  fcrved  the  faid  year 
and  two  or  three  others  in  the  faid  parifli  of  Kee!^  at  the 
expiration  of  which  laft  fcrvicc  Ihe  returned  voluntarily 
to  the  faid  parifh  oi  Bcdwot  thy  to  her  faid  brother's  houle 
at  Bedworth  aforefaid  ;  and  was  afterwards  hired  to  one 
IThomas  Parker  of  the  faid  pariih  of  Bedworth  for  a  year, 
and  ferved  him  fuch  year  in  the  faid  pariih  of  Bcdworth^ 
^nd  was  tlien  hired  for  and  ferved  another  year  with  Euft'-^ 
hlus  Hvlmes  in  the  faid  pariih  oi  Bedw9rth :  the  faid  cer- 
tificate was  produced  m  dourt,.aild  brought  from  t\\6 
parilh-church  of  Bedwortb,  where  it  remained  ever  fince 
St  was  given. — ^Lord  Mansfield.    The  queflion  is^ 
"Whether  tlie  pauper  returned  to  the  certificated  parifh 
under  the  faith  of  the  certificate  ?  And  to  this  point  the 
rcafoning  in  the  cafe  of  Frampton  is  materiah     It  ftrikes 
me  that  Ihe  returned  independently  and  zsfui  jurisy  rather 
than  to  her  old  home  and  parifh,  and  under  the  certifi- 
cate*— WiLLEs,  Ju/lice,    It  is  the  misfortune  of  thefc 
cafeSj  that  each  mufl  ftand  upon  its  own  circumflatices. 

-  The  enquiry  here  mull  be.  Whether  the  certificate  was 
^  fimHus  officio  t  The  faft  is,  that  the  pauper  returns,  and 

returns  voluntarily^  to  the  houfe  in  which  fhe  had  before 
tefided  under  the  certificate,  which  ever  fince  had  1>e- 

-  longed  and  which  then  belonged  to  her  brother,  who  was 
at  liiat  time  refident  there  under  the  certificate.     It  ccr- 

.  talnljr  was  not  difchafged  as  to  him  ;  and  there  do  not 
appear  to  me  to  be  circumflanccs  in  the  cafe  fufficient  to 
Warrant  us  in  faying,  that  it  was  fo  with  rcfpeft  to  the 

fftaupcn — Lord  Mansfield*     I  am  fatisfied.    The  vo* 
untary  return  to  the  houfe  of  her  brother,  who  was  then 
xnefident  under  the  certificate,  had  efcaped  me. — Ash- 
iURST,  Jujiieey  concurring,  Rule  difcharged,  and  both 
irders  affirmed, — Buller,  Jufticcy  was  abfcnt. 

652.  Rex  'v»  St,  Peter  and  St.  Paul  in  Bathy  Trinity  Terniy  ^he  conftttic- 
a.  Gee.  3.  Cald.  213. — The  parifli ioners  of  the  parifh  of  t-on  ofihcccrA 
>.  Peter  and  Pauly  in  conjunflion  with  the  panfhioners  tificaie-aa  is 
f  the  parifh  of  St,  James  in  the  city  of  Bathy  fomc  time  ^^^  •'cftrained 
ce  purchafed  a  piece  of  ground  fituatc  in  the  parifli  of  ^f^^^^^^fj^^,^^^ 
fjacombezncL  fvtdcombey  and  built  thereon  a  houle  for  to  all  cUfles  and 
reception  and  maintenance  of  the  poor  of  the  fevcral  deCcriptions  oC 
ifhcs  of  5/.  Peter  and  Paul  and  St,  James  there.     In  ^^c  poor. 
ember  laft,  the  pauper,  IViUiam  Hilly  being  impotent 
unable  to  work,  was,  together  with  all  the  other 
upers  belonging  to  the  laid  pariih  of  5/.  Peter  a7id  Pauly 
Vol.  II.  B  b  b  removed 


iikI  S- 


R?x  V,      removed  from  that  par?lh  to  the  faid  ncw-crcftcc 

St.  PrTER    in  Lyticomhc  and  fi'idcojnbc\  where  he  and  the  reft 

1  St.  Paul  ^qq^  ot  that  pariih  have  been  ever  fincc  mainta 

in  Bath.      ^^^  expcnce  ot  the  pai  iih  of  Si.  Pttef  and  PauU  an 

out  aivy  charge  to  the  faid  pariih  of  Lyncombe  an 

cambt\     The  laid  Hilly  and  all  the  other  pauper 

went  into  the  faid  new-bmlt  houfc,  carried  witl 

certificates  Uirefted  to  the  faid  pariih  of  Lync9fi 

ll'liicombey  figned  by  the  parifh-ofTicers  of  St.  Pi 

Pauly  and  allowed  by  two  julliccs  of  the  peace 

llatute  dire^\3,  acknowledging  the  faid   paupen 

fettled  inhabitants  of  the  faid  pariih  of  ^V.  Peter  at 

and  which  were  deliv.ered  to  one  of  the  ofEcers 

parilh  of  Lync9mkc  and  If^idcomle.     Notwithftaud 

certificate  of  the  pauper,  TVllliam  Hiil^  the  parifli- 

oi  Lyncombe  and  IVidcambc  obtained  the  order  inq 

for  bis  removal,  though  he  had  not  been  charg 

their  pariih.  The  fcitions  confirmed  tlie  order,  &< 

of  opinion,  that  tlie  pauper  was  not  the  obje£i 

certificate.  a£t,  and  confequently  not  prote£ked  I 

Lord  Mansfield.     To  be  fure,  it  was  a  radia 

in  the  fyftem  of  the  poor  laws,  more  cfpecially  in 

mercial  an-1  manufafturing  country,  tliat  tlie  pooi 

be  all  coniined  to  their  rei'peftive  parifhes.     Pofl 

induftry,  vigour,  and  ikill,  a  man  who  could  n 

work  at  home,  was  prohibited  from  feeking  it 

Tlie  Legiflature  endeavoured  to  cure  this  evil  b] 

tiucing  certiticares ;  under  which  the  pauper  is  at 

to  go  and  rciltic  wheicvtr  he  plcafes.     And  the  tn 

cipie  is,  to  extend  this  protcAion  to  the  utmoft  1 

There  Ihonkl  be  no /iug,  no  reilraint.     Ijut  then 

did  not  compel  the  granting  of  them.      The  \ 

workhoulcs  was  however  looji  felt  as  an  inconvc 

They  were  net  long  after  introduced  by  th:i  Lcgi: 

and,  if  wdl  regulated,  a  moll  deiirable  mode  of  rel 

are.    They  I'upply  comfort  and  accommodation  ft 

who  cannot  woik,  and  employment  for  thofe  w 

In  many  inilanccs,  which  have  clianced  to  fall 

my  knowledge,  particularly  on  the  Midland Circu 

have  reduced  the  annual  amount  of  the  poor  ra 

h:ilf.     But  this  bcivcfit  could  not  within  ilfclf  be  n 

by  every  fcparatc  ditlrift  ;  for,  where  parilhes  wc« 

the  expence  of  the  neccffary  buildings  was  too  he; 

them.  This  obftacie  was  forefeen  by  the  Legiflatui 

provided  againft  accordingly.     Though  fingle  p 

could  only  contrail  for  thele  buildings  within  the 

limits,  yet,  where  two  unite,  no  reftriftions  we 

pofed,  the  power  is  general      It  is  obvious,  tl: 
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work-houfeof  a  iingle  parilh  muft  be  moft  conveniently      Rex  v. 
£tuatcd  in  that  pariih.     Upon  a  fimilar  principle,  where  ^'^'  I*kter    . 
many  parifhes  were  jointly  concerned,  the  Legiflature  did*"?  ^J'  ^^"** 
not  require  that  the  building  fhould  be  raifed  in  either  o£ 
the  confederate  parifhes;   becaufe,  in  fuch  cafe,  a  fpot 
might  be  found  in  fome  other  parilh  more  centrical,  and 
better  accommodated  to  their  general  convenience,  than 
any  part  of  their  united  diftri£l.   The  aft  therefore  autho- 
rifcs  the  purchafe  any-where:  and  when  once  the  joint 

J>urchafe  is  made,  wherever  it  be,  it  becomes  a  part  of  the  '   ' 

ocal  fyftem  of  each  contrafting  parifli ;  and  if  the  poor 
will  not  go  there,  they  are  not  intitled  to  relief.  The 
fame  narrow  fpirit  that  has  impeded  the  progrefs.of  tliis 
beneficial  plan,  now  ftarts  up  again  to  limit  this  power, 
and  almoft  to  overthrow  the  ad  itfelf ;  which  was  calcu- 
lated ultimately  to  reduce  expencc,  as  well  as  promote  in- 
duftry  and  encourage  manufactures,  by  employing  all  the 
poor  under  the  eye  of  one  mafter.  But  the  objeft  jpn  is 
not  warranted  by  the  certificate  aft.  Whatever  might 
be  the  leading  motive  in  paffing  that  aft,  that  ftatute  au** 
thorifes  the  whole  body  of  tlie  poor,  of  whatever  dcnor 
mination  and  with  whatever  ohjcft,  to  leave  their  owa 
and  reihove  into  any  other  parifh^  provided  they  caa 
obtain  the  proteftion  of  a  certificate.  Contrary  to  thp 
fpirit  and  policy  of  the  aft,  and  not  obliged  by  the  letter, 
the  Court  will  not  make  an  exception  of  a  cafe  which 
the  aft  itfelf  has  not  excepted.  The  true  policy  is  cer- 
tainly to  enlarge  and  not  to  narrow  the  diflrift  within 
which  the  poor  are  to  be  maintained.  As  to  the  objec- 
tion of  its  Dein^  an  injury  to  property,  the  introduftion 
of  a  numerous  inhabitancy,  by  increafing  the  confump- 
tion  of  provifions,  muft  unavoidably  add  to  the  value  of 
tlut  land,  the  produce  of  which  is  by  fuch  a  demand 
confumed.  As  to  the  poflibility  of  a  few  illegitixpate 
children  acquiring  by  birth  a  fettlement  in  tha  nariih 
widiin  which  the  workhoufe  ftands,  it  is  impoffioje  to 
forefee  every  inconvenience  ;  and  all  that  can  be  faid  is, 
that  de  minimis  non  curat  lex, — BuLLER,  Jujtice*  As  to 
the  laft  difficulty  raifed,  1  doubt  whether  the  poor-houfe, 
io  occupied  and  becomein  this  manner  the  perpetual  pro- 
perty or  the  united  parifhes,  is  not  to  this  purpofe  rather 
to  be  confidered  as  part  of  thofe- parifhes  to  which  it  fo 
belongs,  than  of  the  parifh  in  which  it  is  locally  fituated ; 
upon  the  fame  principle  as  that  of  many  lefolutions  in 
the  cafe  of  fuch  childrert  born  in  gaols.  — WiLLEs,,and 
AsHHURST,  7ij/7iVrx,  concurred. 
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fn!Ili::z5  z^i  acre  :    and   £t  6jMn-if\ 


;s^^x::^u.  to  the  pa::fh-cmccTS  of  Mclhzurfif,  The  pzuper  coifr| 
niTed  to  occu^iy  ali  the  prcmire?  u?itil  tlic  ACrJubl 
fcllowir.g,  hut  theic  \v?.s  no  frelh  taking  after  the  gitfl 
ing  of  tlnr  ccnincatc.  The  pauper  was  remoTedtom 
rl-rr.^  and,  on  appeal,  the  feflions  confirmed  the  ^m 
fisting  the  above  cafe.— Mr.  Bearcroft  aod  MlI 
B^Lcrv  Ihcwcd  caufe.  They  faid,  the  pauper  hadoBl 
tc  MrHrumc  und.r  a  certificate,  and  that  certificates 
tc  got  rid  of  only  by  a  fubfcquent  aft,  which  aA  orfl 
be  G  tuilfi^  of  ten  pounds  a -year.     In  this  cafe  it 


Ten  f  ouridN  a-year,  which  is  the  more  remarkable,  as 

ftaturc  13.  ^:    14.  C^f.  2.   c.  12.  which  autiiorizes  d 

rcr/.ovsl  of  pcrfcns  from  tenements   under  ten  pcuai 

a-year,   ufcs  tlie  words  "  coming  to   fettle  ;"  fo  th* 

greater  ftrictiicfi  was   intended   in  the   cafe  of  pcrfoa 

living  under  certificates.     Bcfides,  the  principle  ottm 

ftatute  w;.-  t!ic  ability  to  take  a  farm    of  luch  a  vaJK 

and  tl!e  ability  rauft  necefiarily  relate  to  the  time  of  tai 

contrafl :  a  taking  ten  years  before  would  be  no  proof cf 

ability  now;  and  it  wa>  impolliblt:  ta  draw  anv  lincfi 

the  wordk  of  the  ftatute  were  depaited  from.     As  to  il» 

authority  of  a  certificate,  tlicy  cited  the  cafe  of  Honltn 

(.1)  Ante,        f.  5/.  Mar^Axe  [a)  to  Ihew  that  it  was  conclufive  againi 

p.714.  pi.631.  the  certifying  parifh  as  to  at!  die  world  (A).    It  was  poffibk 

that  in  this  cafe  the  pauper  did  not  want  a  certiliate; 

ofe^  A^u  *^  but  that  was  no  more  than  conjefture,  for  the  renrin; 

Saimi  V.  St.     tnight  be  fraudulent,  and  the  certificate  prevented  t!J 

Giicr,  a.  Saik.  parilh  oi  Mtlbounii  from  making  the   enquiry.     Bs** 

530.  where  ic  whetlier  true  or  falfc,  the  certificate  was  conclufive,  ani 

'h*^^'Stifi**tc'^^^  to  be  difputcd  by  Findeni.    There  arc  feveral  cafa 

Lmdodcj  ti^"  where  a  woman  certificated  as  a  wife  was  proved  not  to 

l^rifli  sivins  it  only  againft  the  parifc  to  which  \\  is  giveBt 

k 
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be  fo  ;  but  the  Court  held,  that  the  parifh  was  eflapped*      Rxx  v. 
and  (hould  have  enquired  before  they  granted  the  certi-    Findkhn^, 
ficatefa).     As  to  any  hardihips  ii>  this  particular  cafe, 
they  faid,  it  was  of  much  more  confequeuce  that  ge- vJ^jfc  v^Il* 
neral  rules  (hould  be  adhered  to. — Mr.  Bower,  ^d«//a,tham,  Stn.186. 
faid,  it  was  not  true  that  the  pauper  came  into  the  parifl\Rwt  v,  Hcad- 
of  Melbourne  under  a  certificate.     He  was  already  thpre,  *^^*  *'^*®» 
redding  upon  his  own  eftate,  and  irremoveable.    He  hatl'^*^**'  ^  *  ^^^ 
an  inchoate  right  to  a  fctticment,  which  he  might  perfect 
by  refidence.     The  certificate  was  true  at  the  tune  it  was 
granted,  for.  the  pauper  was  then  fettled  at  Findern ;  but 
as  foon  as  he  completed  his  refidence  of  forty  days,  he 
became  fettled  at  Afclbourne,     There  could  be  no  doubt 
but  on  a  fairconftruftion  of  the  ftatutc  his  "continuing 
•*  to  hold*'  was,  in  this  cafe,  equivalent  to  "  taking."-— 
The  Court  took  time  to  confidcr  of  this  cafe,  and  Tome 
daysafterMAJ[usTicEVViLLEs{/')delivered  their  opinion  (*)  I^ono 
as  follows :   The  pauper  in  this  cafe  had  no  occanon  for  MANsrif ld 
a  certificate.     He  was   irremoveable,  but  had  not  yet  *^"*  a^^cn^ 
gained  a  fettlement.    It  is  not  fiatcd,  that  the  pari(h  knew 
he  had  no  occafion  for.  a  certificate.    The  liatute  doc? 
iiot  fay  that  the  taking  ftiould  be  before  or  afi;er.     The 
principle  it  goes  on  is  abiUty  to  take,  which  this  pau- 
per certainjy  had.    We  are  aljf  of  opinion,  that  he  gained 
a  fettlement  at  Melbourne  notwithHanding  the  certificate* 
— ^rder  quafbed. 

654.  Rex  V.  Blrdham^  Hilary  TTerm^   25.  Geo.  3.    EDI7  A  certificate  It 
tor's  MSS. — George  Earwlckcr  and  his  wife  were  re- ^ifchargcd  by 
moved  from  TValburton  to  Birdham^  and  tlie  feflions  con-  *"  *^?^  "^ 
firmed  the  order,  and  ftated  the  iollowing  cafe:  7^^ Jhh?pariSt*o 
Eavwicker^  father  of  the  pauper,  about  thirty  years  ago  the  certifying 
went   by  certificate    from  Birdham  to    Walturton^  andpariih;  and  a 
\inder  tliis  certificate  the  pauper  was  born  in  If^alburton.  ^^^^  certificate 
After  refiding  two  or  three  years  in  IValburtoriy  the  father  ^''^'^ '"^ 
voluntarily  removed  with  his  family  to  Arundel^  where  ch^y^  th^  J^j^ 
f  under  a  frelh  certificate  from  Birdham)  he  refided  about  certificate, 
nvc  years.   He  then  voluntarily  removed  with  his  family  5^  g^  ^^^ 
to  S/.  Andrew  in  Chlchefur^  and  refided  there  (under  asc.  Petcr*^  * 
frelh  certificate  from  Birdham  J  about  ten  years.    From  Derby, 
thence  he  voluntarily  removed  with  his  family  to  theP°^-  p*s^74V 
parifh  o(  All  Saints^  otherwife  Pallant^  in  the  fame  city,^'*  '5^' 
and  there  Jiyed  about  fix  months  (under  another  certj- 
iica.te  from  Birdham)  \  when  falling  into  diftrefs,  and  ap- 
plying for  relief,  the  parifh-ofBcers  obtained  an  order  of 
two  juftiees  for  the  city  for  the  removal  of  John  Ear-- 
wicker  the  father,  his  wife,  and  five  children,  from  'All 
Saints  to  Birdham  (the  faid  John  Earwicker  then  having 

B  b  b  3  only 
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it«x  9.      coir  ire  chSlczm)  ;  but  Gurri^  thr  pssper,  bci=g  taa 
tiBMTAK.    cmplojal  by  oac  J£<2/if  to  look  aftsr  hct^  as  x  2ab!<- 

boT  in  5r.  Amdrrx  afcreCadj  the  adVnah^  psrilli  tD  J2 
Sahaij  be  itaS  not  remoTcd  with  bis  ferhfr :  bat  zboct 
tiro  or  three  dzTS  after  be  went  to  Lis  o&er  ar  Birdosm^ 
axul  Irrcd  whb  bim  aboat  fix  months  as  part  cf  his  fa- 
milj.     Being  then  £xtccn  years  of  :^e^  he  p^  himielf 
apprentice,  by  indentrxres  legally  executed  a&i  fiamped, 
to  Edwcrd  Sa^^gitj  of  fFAihurtsm^  cordvainery  for  thrre 
years,  the  greater  part  of  wbicb  time,  and  particnlarlr 
the  tvo  lafl  months  thereof,  he  ierred  with  his  mafter 
in  tValhurttfu — Mr.  Mikgat,  in  fnpport  c^the  orcers, 
contended,  that  the  original  oertificaie  from  Birdhmn  to 
WaiburtTn  was  ftiU  in  force  as  to  the  &tfaer  and  all  his 
famay,  or  at  leaft  as  to  this  fon  the  pauper :  it  moft  be 
fhewn  on  the  other  fide,  either  that  the  ceiti£cate  was 
deferted,  or  that  it  was  difchaig^    The  cafe  of  tU^ 
(«)  Aflte,       ^..  Taunton  Si.  Aiary  (a),  which  was  the  leading  cafe  as 
P-714*  P«-6*9.  to  the  dcfertion  of  a  certificate,  went  on  many  parti- 
cular circomftances  which  do  not  occnr  here.    Tne  time 
in  this  cafe  is  much  lefs,  and  the  father  never  retamed 
at  all  to  Birdbam^  after  the  granting  of  the  certificate  to 
fValbmtonj  ontil  he  was  removed  firom  Jii  Samu.   A  cer- 
tificate removed  upon  is  certainly  at  an  end,  but  chert  is 
no  cafe  which  fays  the  granting  of  a  freih  certificate  to  a 
different  parifh  fhall  be  a  difchaige  of  the  old  certificate. 
There  is  no  reafon  why  r^'enty  certificates  to  different 
parifhes  Ihould  not  fubiift  at  the  fame  time  ;  for.  What 
js  a  certificate  but  an  acknowledgment  ?     As  to  the  le- 
moval  from  jIU  Saints^  the  pauper  was  not  the  objeA  of 
that  order ;  he  was  not  removed  by  it,   nor  could  he, 
for  he  was  not  adually  chargeable.     There  was  no  ei- 
prefs  dcciiion,  that  the  certificate  was  not  difcharged  as 
to  him  by  the  removal  of  the  father  ;  but  Mr.  JusTici 
{h)  Ante,  fafi  AsTON,  in  the  cafe  of  Rex  v.  Framllngham  {b)^  inclined 
725.  1*1.  643.   to  iliink  that  it  was  difcharged  only  as  to  thofe  pcrfons 
of  the  family  who  afked  relief,  and  tliat  it  remained  in 
force  as  to  the  reft. — Mr.  Bearcroft,  Mr.  Hurst, 
and  Mr.  Steel,  contra.    Here  is  the  ftrongcft  evidence 
of  defertion  ;  for,  befides  the  lengtli  of  time,  thirty  years, 
there  are  feveral  removals  in  faft,  followed  by  a  removal 
in  law.     Secondly,   A  new  certificate  difchargts  the 
old  certificate.     There  is,  indeed,  no  exprcfs  decifion  on 
the  point,  but  a  certificate  is  an  acknowledgment  to  a 
particular  parifh, and  when  a  new  one  is  granted  the  old 
one  is  gone,  bccaufe  no  longer  neccilary.  But,  Thirdly, 
The  order  of  removal  from  JU  Saints  is  dccifive,  if  the 
pther  points  were  doubtful.    An  order  of  removal  from 

the 
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the  fame  place  dlfchargcs  a  certificate  ;  his  fufhlm  ojfj.lo  ;       R?  x  v. 
that  is  decided  in  the  cafe  of  Rlx  v.  S:iJjiiiy{u)^  and  is    ^»«*>mam. 
admitted -by  Mr.  Ming  AY.     A  removal  from  a  third  (u)  Ante,  pajt 
place  has  the  lame  effcvSl,  becaufe  any  order  of  reinov.!l  733*  pi-  ^4^* 
renders  the  certificate  unncccllhry,  there  being  then  an 
adjudication  on  record  concernmg  the  fettLiucnt  at  a 
time  fubfequent  to  the  certificate.     'I'hc  pauper  is  ex- 
prefsly  included  in  this  order^  and  removed  by  it ;  for  it 
is  for  all  the  five  children,  and  his  going  a  few  days  after 
the  reft  makes  no  difference  ;  but  if  he  were  not  named 
in  it,  the  removal  of  the  father  would  difcharge  the  cer- 
tificate as  to  him.     He  is  not  named  in  the  certificate, 
being  born  after  it  \vas  granted.    He  is  included,  by  ope- 
ration of  law,  as  part  of  his  father's  family  ;  he  goes  to 
-////  Saints  as  part  of  his  family ;  and  returns  as  part  of 
It  to  Birdham. — Lord  Mansfield.  1  think  the  original 
certificate  granted  tiiirty  years  ago  was  difcharged  by  the 
fubfequent  certificate ;  and  if  not,  it  was  certainly  dif- 
charged by  the  order  of  removal. -—Orders  quafhcd. 

655.   Rex  V.  St.  Piter  i}j  Dcrhy  EaJIcr  Tcrwy  s6.  Ceo.  3.  a  iecond  ccrti- 
I.  ^erm  Rfp.  218. — Two  jurtices  made  an  order  for  the  ficatc  10 a  pau- 
removal  oi  Benjamin  Pi  att^  Alan  his  wife,  and  their  four  pcrd«fctiargc« 
children,  from  theparifli  of  St\  Peter  in  the  borough  of'/'^'T^?! 
Derby ^  to  the  parilh  of  i.haddejden  in  Uic  county  of  Derby  ;  {^mc  pailih. 
and  the  fedions,  on  appeal,  quaflied  that  order,  and  ftated 
the  following  cafe  for  the  opinion  of  the  court  of  king's 
bench :  Benjamin  Pratt^  the  pauper,  on  the  5th  of  No^  sce  a  Mss.  re- 
vember  1751,  was  bound  apprentice  for  fcven  vcars  toportofRtx 
Jofepb  Pinn,  in  the  parifli  of  Al  Saiits  in  Deri^y,  to  which  *'•  **''<^»^^""' 
place  Piwi  had  a  certificate  from  the  parilh  of  Sw^i/Z^f.  p"^^' ^*«''7'^'- 
The  pauper  ferved  his  mafter  in  ^^//  Sai//tj^hout  iive  vears 
and  an  half;  and  the  mafter,  with  his  family*  at  Lady- 
day  1757  removed  to  Chaddefdeny  where  he  refided  till  the 
14th  ot  January  1 758,  when  Smallcy  granted  Pinn  a  cer- 
fificate*     Between  i<7^7- i/fl[y  1757  and  the  14th  of  Ja- 
nuary  1758  the  pauper  ferved  his  mafter  upwards  of  forty 
days  in  Chaddejden,     Pinn,  the  mafter,  never  returned  to 
y/II  Saints^  but  continued  at  Chaddefden  under  the  certi- 
ficate.    The  pauper  returned  to  Ml  Saints  in  the  fum- 
jnpr  1758,  and  ferved  his  mafter  there  upwards  of  forty 
days  mtx Smalleyhzi  granted  the  certificate  to  Chaddefden, 
Tne  feflions  were  of  opinion,  that.the  pauper  gained  a 
fcttlement  by  fuch  laft  fervice  in  Ml  Saints,     1  he  only 
queftion  was.  Whether  the  fecond  certificate  to  the  pa- 
rifh  oi  Chaddefden  difcharged  the  former  one  to  the  pa- 
rilh of  M  Saints,  they  having  both  been  given  by  the  ca- 
i:i(h  of  Smallcy  F^^Tm  Cou?lt,  being  of  opinion  that 

B  b  b  4  thi) 
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this  qucftion  was  determined  by  the  cafe  pf  The  K':zi 
(a)  Ante,  page  i;.  The  Lihabitanis  of  Birdham  (tf),  difchargcd  the  rule, 
7+1.  pi.  654.     without  hearing  any  argument. 

If  a  parim  6^5^     Jig^  ^^   frar&Iifigioftj   Eajier  Term^    a6.  Geo.  3, 

Hd°of  a^cenU  ^'  '^ crm  Rep.  24 1. — Two  juftices  removed  by  an  order 
iicate,  it  is  in-  J^hn  Rr'idger^  ^nn  his  wife,  and  their  fix  children,  from 
cumbenc  on  the  parifh  of  Havant  in  the  county  of  Souihampion^  to 
them  to  (hew  the  pariih  of  IP arblington  in  the  faid  county.  The  fcl- 
clcariy  fome      fjons  on  appeal,  confirmed  the  faid  order,  and  ilated  the 

matter  in  dif-      /•  ,,        ■        *  'r         t^r-,,-         n   -  i  «-    1  /-     l 

charge  thereof;  lollowmg  cale :    fVtUiam  Bruiser ^  rather  of  the  pauper 

fpriUc  Court     "John  Bridger^  about  the  year  1736  came  into  the  pariih 

will  not  pre-    of  Hnvatit  with  a  certificate  from  the   pariih  of  IVar* 

fume  fpch  dif^  bihigUu,  acknowledging  him  and  his  family  to  be  fettled 

other^faSs?       "^  ^^^^  ^^^^  parifll  of  IVarblington.     On  the  20th  of  Oc- 

tober  1748^  John  Moody^  Efq.  the  lord  of  the  manor  of 

Hwaant^  at  a  court-baron  held  for  the  faid  manor,  by 

copy  of  court-roll  granted  to  tlic  faid  fVilliam  Bridger^ 

and  his  heirs,  one  parcel  of  the  wafte  ground  called  the 

Gravel  Pit^  lying  and  being  at  the  north  fide  of  the  caft 

town  end  of  Havantj  which  faid  parcel  of  ground  was 

parcel  of  the  faid  manor  and  within  the  parifll  of  Havant, 

and  which  did  not  appear  to  this  court  ever  to  have  been 

granted  by  copy  of  court-roll  before  the  faid  20th  of 

O^iober  1748.     The  faid  WtUiam  Bridger^  by  virtue  of 

the  faid  grant,  entered  on  the  faid  parcel  of  ground,  and 

built  a  houfe  tiiercon,  and  lived  therein  for  feveralyean 

after  as  the  owner  thereof.     On  the   12th   of  November 

1751,  he  borrowed  of  Mary  Roper  the  fum  of  lool.  and 

ior  fccuiing  the  fame,  at  a  court-baron  held  on  thatdaj 

for  the  ikiJ  manor,    lurrcndered  the  fame  premifcs  into 

tl:c  !:r.nd:  of  the  lord,  as  by  tlie  faid  furrender  appears. 

The  i:\id  furrender  was,  on  the  4th  oi  Otlober  1752,  pre- 

iciiled  ill  due  manner  at  anotlier  court,  as  appears  by  the 

presentment  thereof.     On  the  24th  of  Otlober  1754,  the 

iiiid  Mary  Roper  was,  in  purfuancc  of  the  faid  furrender, 

aiul  in  confequcncc  of  the  mortgage -money  not  being 

paid,  admitted   to  the  fame  prcmifes.     On  the  13th  of 

7'''**^  ^7^3>  ^^  ^^^^  ^^^^  intcrcfl  to  'John  Hammond^  who 
was  thereupon  admitted  ;  and  after  the  death  of  the  laid 
jyHliam  By'tdger^  his  heir  at  law  fold  his  equity  of  re- 
demption to  the  faid  John  Hammond  for  20I.  17s.  aiid 
f;;: rendered  the  fame  accordingly,  and  the  faid  Jd^ 
Jic:r.mcnd  was  admitted.  That  it  appeared  to  this  court, 
that  for  many  years  before  the  death  of  the  faid  ^sfe 
Mijody^  who  died  in  the  year  1764,  the  faid  John  ih::^ 
was  ufed  to  grant  parcels  of  the  waftc  of  the  faid  manor 
for  fmall  pecuniary  confiderations  ;  and  that  a  Mr.lstyH- 
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fandy  who  was  called  as  a  witnefs  on  the  part  of  the      R**  ^* 
appellants,  to  produce  the  court-rolls  of  the  manor  of  War^mw**. 
Havanty  of  which  manor  he  is  lleward,  never  knew  the        ^^** 
faid  John  Moody  to  mak^  any  fuch  grant  without  a  pe- 
cuniary confideration.     And  it  further  appeared  to  this 
court,  that  the  faid  Mr,  Newland  for  fome  years  before^ 
and  till  the  years  1743  or  1744,  was  clerk  to  the  faid 
jfohn  Moody  (who  was  an  attorney) ;  and  that  the  faid 
Mr.  Newhojdy  in  1763,  became  lleward  to  the  fMJobn 
Moody  for  the  faid  manor  of  Havant^  and  continued  fo 
to  be  till  the  faid  John  Moody's  death  ;  that  the  value  of 
the  faid  piece  of  ground  at  the  time  of  the  faid  grant 
did  not  exceed  thirty  or  forty  (hillings  :  that  at  the  time 
of  the  faid  grant,  the  faid  fVilliam  Bridger  was  a  very 
poor  and  indigent  man,  living  in  the  faid  pariih  of  Ha^ 
vant.  And  it  alfo  appeared  to  the  court,  by  the  infpe£tion 
of  the  court-books  of  the  faid  manor,  that  it  is  not  cuf- 
tomary  to  exprefs,  in  the  furrenders  or  admi^ons  of  any 
tenant  of  tlie  manor  therein,  the  confideration  for  grant- 
ing the  fame ;  and  no  evidence  whatever  was  given,  whe- 
ther any  pecuniary  confideration  was  given  for  the  faid 
grant,  or  whether  the  faid  grant  was  voluntary,  and 
without  a  pecuniary  confideration.     It"  was  agreed  by 
the  counfel  for  the  appellants  and  rcfpondents,  that  on 
the  argument  of  this  cafe  in  the  court  of  king's  bench, 
copies  of  the  feveral  grants,  furrenders,  and  admiilions, 
containing  alfo  the  entries  on  the  margin  of  the  feveral 
court-books,  and  oppofite  to  fuch  grants,   furrenders, 
and  admiffions,  Ihould  be  produced.     In  confequence  of 
the  above  agreement,  feveral  copies  of  the  court-roll  were 
now  read  in  court;  by  one  of  which  it  appcartd,  that 
JVilliam  Bridger  was  admitted  in  the  year  1748,  on  the 
lord's  grant,  to  one  parcel  of  land  called  the  GraveUland^ 
and  in  the  copy  of  his  admiffion  were  thefe  words,  ^^  fine 
*^  one  Jhillingy  her  lot  one  JhUling^   qu'il^rcnt   one  Jh\lling\^ 
and  in  the  margin  of  all  the  copies  was  infcrted,  ^^  fine 
**  ene JhiUln^*^ — Willes,  Jufiice.     Great  latitude  has 
been  taken  m  arguing  this  queftion,  though  it  lies  in  a 
very  narrow  compafs  ;  for  it  is  merely  this.  Whether  by 
any  thing  that  has  happened  the  parifh  of  fVarblingion 
fan  get  rid  of  this  certificate  ?    If  not,  it  ftill  continue^ 
in  force.    Then  the  queftion  is,  Whether  this  grant,  fo 
iriade  by  the  lord  of  the  manor  to  the  pauper's  father, 
was  a  voluntary  grant,  or  was  made  for  a  valuable  con- 
iidcration?      Notwithftanding   what  has  been   faid,    I 
flunk  the  proof  lies  on  the  appellants  to  (hew  that  this 
>vas  a  voluntary  grant.     The  pari(h  who  granted  muft 
get  rid  of  the  certificate  \  and  if  that  can  only  be  done 
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Rfi  *.      by  prcfumpticn,  it  muft  fland  good,  for  wc  cannot  pre- 
WA«9Liais.  fume  one  way  or  the  other.     But  fuppoiing  the  Court 
»*».  could  prcfumc  cither  way,  it  would   be  that  this  was  a 

purchafc.  The  cafe  flatcs-a  grant  by  the  lord  of  the 
manor,  of  a  finall  parcel  of  walle:  however  fmall  the 
coniideration  might  be,  I  (hould  flill  hold  it  a  purchafc, 
for  the  fnialhicfs  of  the  coniideration  is  immaterial. 
From  all  the  (aAs  ftatcd  in  this  cafe,  it  appears  tliat  thb 
grant  was  made  for  a  fmall  pecuniary  coniideration; 
then  it  is  not  a  voluntary  grant,  and  it  being  a  pur- 
chafe  under  30I.  it  does  not  give  a  fettlemcnt  lince  the 
Ante,p^fo3.  ftatute  of  9.  Gro.  I.  c.  7.  Supnofingit  to  be  true,  as  con- 
J^  55*  tended,  that  tlic  tine  is  a  tec  for  alienation,  at  all  events 

that  IS  no  anfwer  to  the  lieriot  and  rent  rcfcrvcd,  for  if 
a  perfon  meant  to  make  a  free  gift,  he  would  not  referre 
a  neriot  or  rent;  but  both  are  here  refervcd.     Another 
point  has  been  made  on  the  validity  of  this  grant,  be- 
caufe  it  is  &id  that  the  land  was  not  demifed  by  copy 
before  ;  but  it  is  not  exprefiily  ftated,  that  the  land  was 
not  fo  granted  before  tliat  time,  and  the  feflions  have 
ilated  that  this  grant  by  copy  was  made  fo  long  ago  as 
the  year  1748,  under  which  the  grantee  entered,  and 
built  a  houfe,   and  fpent  lool.     At  all  events  the  ob- 
jeftion  is  got  rid  of,  by  fayiiie,^that  however  defeftive 
fuch  a  grant  might  originally  have  been,  yet  as  there  has 
been  fo  long  a  poflellion  under  it,  that  is  a  ftrongmt- 
fumption  that  it  was  good. — Ashhurst,  Juftice.     if  it 
were  neceflarv  to  give  any  opinion  upon  the  point.  Whe- 
ther, fuppofing  this  to  be  a  voluntary  grant,   the  party 
would  gain  a  fettlemcnt  ?  I  ftiould  have  wifhed  the  matter 
to  have  undergone  further  difcuflion.     It  feems  tWn- 
ordinary,  that  in  the  ttcth  of  an  aft  of  parliament  this 
matter  fhoiild  have  been  taken  for  granted.     Nothing  can 
be  ftrongcrthnn  the  words  of  the  certificate  aft,  which 
fay?,  **  Wlicrcas  lomc  cinubts  have  arifen  upon  the  con- 
Ante,  page  C98.  *'  ftruition  of  tlie  laid  aft'*  (meaning  the  8.  ha  9.  IVtU.^. 
pi.  6ij.  c.  30.  )>  "  by  what  acls  any  perfon  coming  to  inhabit  or 

**  rtfide  within  any  farifh,  by  virtue  of  any  ccrtifkatr, 
•»  may  procure  a  legal  fettlemcnt  in  fuch  pariOi,  &c. 
«•  Jk  it  cnaftcd,  5<c.  That  no  perfon  or  perfons  what- 
•*  focver,  who  (hall  come  into  any  parifh  by  any  fuch 
♦•  cerlificatc  as  aforefaid,  fhal I  be  adjudged  by  any  aft 
*«  whatfoevcr  to  have  procured  a  legal  fettlemcnt  in  fuch 
««  parl'h,  unlefs  he  or  they  fhall  really  and  bona  fitk  take 
**  a  Icafc  of  a  tenement  or  the  value  of  lol.  or  fhall  ex^ 
<*  cute  fome  annual  oflice  in  fuch  parifh,  being  legalk 
*•  phcfd  in  fuch  office.*'  It  is  fingular  tl:at  a  prafiicf 
fcould  have  prevailed  in  oppofilion  to  this  aft  o/pailii- 

menti 
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nent,  when  the  words  are  fo  ftrong;     But  we  are  not      ^mxv. 
under  the  neccflity  of  deciding  that  point;  for  a  certi-  Wik«iLni«» 
ficate  being  once  given,  it  is  necefTary  for  the  parifh  who      ^^** 
wilh  to  get  rid  of  it  to  fhew  fome  matter  in  difcharge 
thereof.    They  ought  then  to  have  (hewn  that  this  was 
a  voluntary  grant,  and  it  did  not  lie  upon  the  other  fide 
to  have  proved  that  this  was  a  grant  for  a  valuable  con- 
£deration :  whoever  wants  to  fct  afidc  that  which  has 
once  exiftcd,  muft  fliew  fomething  which  deilroys  it. 
But  how  does  this  cafe  Hand  ?     Supposing  it  was  necef- 
fary  to  have  been  proved  on  the  part  of  the  refpondentSy 
I  tnink  there  does  appear  fufficient  in  this  cafe  to  (hew 
that  it  was  a  purchaie.     A  purchafe  is  the  acquifition  of 
fomething  for  an  equivalent.     It  is  z  quid  pro  auo.     If 
there  is  a  valuable  confideration,  it  is  a  purcha(e  in  the. 
legal  fenfe  ;  and  it  makes  no  difference  whether  it  comes 
in  the  form  of  a  prefent  payment,  or  in  any  other  way. 
Here  there  appears  to  be  a  quid  pro  quo^  from  the  (late  of 
the  cafe,  and  from  the  entries  in  the  lord's  court,  which 
jiave  been  read :   for  there  was  a  fine  paid  upon  ad- 
miflion,  and  there  was  a  valuable  refervation  of  a  heriot 
and  renty  and  that  is' a  fufficient  foundation  for  a  pur* 
chafe ;    and  there  having  been  a  confideration,  it  cannot 
be  called  a  voluntary  gift. — Buller,  Juftice.    I  rcferve 
tomyfelf  the  confideration  of  thcqueftion,  What  efFeft  a 
voluntary  gift  would  have  on  a  certificate-perfon  as  to 
the  giving  of  a  fettlement  ?     I  agree  that  under  the  aft 
of  the  9.  Geo.  I.  c.  7.  the  word  "  purchafe"  has  not  the 
fame  cxtenfivc  fenfe  as  is  generally  annexed  to  it.    But  no 
cafe  has  been  cited  at  the  bar,  where  a  certificate  has 
been  difcharged  by  a  voluntary  gift.     I  am  aware  of  the 
cafe  of  Rex  v,  Ingleton  (^),  but  that  was  not  argued  ;    it  («)  Ante,  p^gt 
was  given  up  under  the  idea  that  it  was  governed  by  Rex  ^9*'  P'*  ^^* 
V.  Marwood(i)y  which  was  not  the  cafe  of  a  certihcated  W  Ante  p9ft 
man.     But  the  prefent  cafe   is  very  clear.     The  firft  ^3»>  pi-  5^** 
queftion  is,  On  whom  the  onus  probandi  lies  ?     It  has 
been  faid  here,  that  it  was  the  duty  of  the  refpondents 
to  make  out  their  cafe ;  but  T  think  it  was  incumbent  on 
the  appellants  to  have  fatisfied  the  feflions  that  this  was 
a  voluntary  grant,  and  they  not  having  done  fo,  cannot 
|iow  impeach  the  order ;  for  if  it  does  not  appear  on  the 
^idt  of  it  to  be  wrong,  the  Court  muft  take  for  granted  that 
jt  it  right.     Then  can  the  appellants  fay,  that  the  order 
of  feflions,  on  the  face  of  it,  is  wrong  ?    If  not,  we  muft 
confirm  it.  This  cafe  is  not  altogether  fo  correSly  ftated 
M  it  ought  to  have  been.     It  is  the  duty  of  the  feflions 
to  find  all  the  fafts,   and  not  leave  it  to  us  to   infer 
fiifOk  from  the  evidence.    They  ought  to  haveftated« 

whether. 
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V'lietlicr  this  was  a  gift,  or  a  purchafe.  Howcrtr,  it 
would  only  be  a  rcafon  for  fending  the  cafe  back  to  6ca 
to  be  re-ftated,  and  we  already  fee  enough  to  conTino 
us  of  what  their  opinion  was  ;  for  they  have  fassi 
that  the  certificate  Hi !1  remains,  bv  confirrnin^dsecn- 
ginal  order;  and  they  have  f^ated  many  fafis,  fcw 
whence,  if  I  were  at  lilxrty  fo  to  do,  I  ihould  dnwtbc 
fame  conclufion  that  they  have  done. — Both  ordena^ 
firmed  (a), 

657.     Rex  z*.    Kiwlngion^    T-rmity    Tcrm^    a6-  C«.  J 
I.  lam  Rep,  354. — ychn  Smelly  Mary  his  wife,  and  tin 
five  children,  were  removed  by  an  order  of  two  jufticOi 
from  the  parifti  of  New'tngion  to  tlic  parifh  of  Mafia^ 
both  in  the  county  of  Kent.     The  feflions,  on  ^pool 
(]uafhed  that  order,  and  ilated  tlie  following  cafe:— lb 
the  father  of  the  pauper  refided  at  Netuingtcn  about  te 
years,  under  a  certificate  from  Mer/ham^  bearing  datedt 
ad  d^y  of  Jurie  1748,  during  which  time  the  pauperis 
born :  that  the  father  then  moved  with  his  whole  &nlf 
to  the  hundred  of  Hco^  dillant  about  nine  miles  fnm 
Newington^  and  ftaid   there  for   two   years ;    and  fiat 
thence  alfo  moved  with  his  whole  family  to  Strocd^  fit 
tant  eight  miles  from  Kcwin^tcn^   where  he  contiiioci 
about  four  years,  when  he  died  there:    that  about  m 
years  after    the    father's   death,    his    mother  went  D 
NcwingtoH  to  keep  her  uncle's  houfe,   with  whom  Ac 
continued  till  his  death  ;  and  that  (he  afterwards  lived  at 
Niiuin^toH   till  fhe  herfclf   died,    and   was    relieved  bf 
}\ e'lvington^  having,  after  her  hufband's  death,  got  2  fc- 
tlement  there:    that  the  pauper,  within  a  year  after tb 
father's  deatli,  went  to  Nevjhigtoriy  and  there  hired  hiic- 
felf  (being  unmarried)  as  a  fervant  to  one  Aufiai  of  ta 
faid  parifh  of  Ncwhtgton  for  a  vear,  and  lived  with  the 
fa  id  Aiijtaiy  in  the  faid  parifh  of  Nnvingion^  the  whobflf 
the  faid  vcar  under  the  faid  hiring,  and,  at  the  expiraiioa 
of  the  laid  year,  continued  witli   the   fame  mailer  f* 
another  year,  in  the  faid  parifli  of  Nczuingtonn  as  a  yearly 
fervant ;   and,  at  the  expiration  of  his  faid  fcrvicc  wiD 


■  t 


(<i)  In  t!.e  cafe  of  Rex  v.  Cold 
/fnion,  Curr.  S.  C.  450,  which  was 
not  nientiuncd  upun  this  occafi«n, 
Lord  MoDStield's  opinion  upon  the 
conftruftion  of  the  certificate -a  ft  is 
ircFv  ftrong :  "  An  cdatc  of  a  man^s 
•*  own,  from  which  he  cannot  be  re- 
*•  moved,  has  been,  by  confti  uftion 
^*  (and  a  very  rcafonable  one  too). 


**  hoWcn  to  be  within  the  9.  &ii 
"  ;;'i7;.  3.  c.  n.  roritwouidfcci 
"  very  hard  thing  to  retpore  a  »• 
"  from  his  own  eAate.  Aod  tx 
<*  rule  holds  as  wdl  in  the  cafe  tffi 
"  urtificau.ptrfom,  as  in  any  oii* 
'«  cafe,  That  no  man  ought  re  h 
**  removed  from  his  own  ptepff? 
•»  and  cftatc** 
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the  faid  Auften^  the  faid  pauper  hired  himfclf  to  o^i      Rex  v. 
Mr.  Saunders^  minifler  of  the  faid  parifli  of  Newirtgtofty^^^'^^^''^'^^ 
for  a  year)  as  a  fervant,  and  continued  in  his  fcrvice  two 
years,  in  the  faid  parilh  of  AVitw/o//,  in  confcqucncc  of 
'the  faid  hiring ;  and  never  gained  a  fctilcmcnt  elfewherc. 
•*-MiNOAY  and  Robinson,  in  fupport  of  the  order  of 
iefBons.     This  cafe  falls  within  the  principle  of  the  cafes 
of  Rex  V.  Taunton  {a) ^  and  Rex  v.  Frampton  (/>),  which' («)  Ante,  pajc 
fliew  that  a  certificate  may  be  got  rid  of  by  dcfcrtion  ;  734-  v^  ^9* 
And  though   it    has    never   yet  been  determined    what(^)  Ante, 
length  of  time  will  amount  to  an  abandonment,  yet  as  p.7S^-P**^S*» 
the  certificate  is  only  an  acknowledgment  by  the  parifh, 
certifying  that  the  pauper  is  fettled  in  fuch  parifh,  where- 
ever  It  IS  clearly  Ihewn  that  lie  quitted  the  parifli  to 
ivhich  the  certificate  was  given,  without  any  mtcntion 
of  returning,  it  is  at  an  end.     The  certificate,  therefore, 
having  been  difchargcd  by  the  father's  removing  with     ' 
his  family  to  Hooy  and  from  thence  to  Strood^  without 
anj   intention   of  returning  to  Newington^  the  pauper 
might  gain  a  fettlement  there  afterwards  by  hiring  and 
fervicc. — Bearcroft   and    Hervey,   centra^  admitted 
ihat  a  certificate  might  be  got  rid  of,  as  well  by  dcfcrtion 
as  by  other  methods  ;  but  contended,  that  the  circum- 
.llances  in  this   cafe  did    not  amount  to   a  defertion. 
There  is  a  great  diflinftion  between  the  cafes  cited,  and  sec  ante,  rvfi 
the  prefent.     In  that  of  Rex  v,  Taunton^  the  certificate  ;54..  pi.  64,^ 
*-    had  Dccn  deferted  by  the  grandfather  of  the  pauper  for 
iifty-four  years.     After  fuch  a  length  of  time  the  Court 
'-     prefumed  that  there  was  a  legal  end  of  the  certiiicatc. 

The  cafe  of  Rex  v.  Frampton  alfo  differs  from  this  in  Ante,  page 73^* 
fcvcral  particulars.     There  the  pauper  was  not  born  in  P^*  ^i®- 
.^     the  parifh  to  which  the  certificate  was  granted,  and  the 
pauper  never  went  into  the  parifb  of  Frampton  till  the 
father  had  abandoned  the  certificate;    for  when  he  left 
that  place,  he  had  no  intention  of  returning,  and  even 
ivhcn  he  did  return,   it  was  r4pon  fpecial  lujhiefs^  which 
circumllance  was  relied   on  by  Lord  Mansfield  in 
giving  judgment     It  has  been  decided  in  many  cafes, 
that  a  pauper  docs  not  avoid  a  certificate  by  leaving  the 
parifh  to  which  he  is  certificated  for  a  fliort  fpace  of  time ;  ^ 
and  in  the  cafe  of  The  King  v.  Keel  (c)  an  abfcncc  of  fcveil  (O  Ante,  paft 
years,during  which  time  the  pauper  was  hired  and  fervcd  73^«  P^-  *5«* 
tor  a  year  in  the  parifli  granting  the  certificate,  was  held 
not  to  difcharge  the  certificate.     In  determining  thefc 
9ueflions  the  Court  has  always  had  a  regard  to  the  in- 
tention with  which  the  pauper  left  the  certificated  parifh.  • 
Now  in  this  cafe  the  p.\rini  confidered  him  as  returning- 
vnder  tlie  faith  of  the  certificate  ;  for  the  cafe  llates,  thlt. 

the 
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RtJi  •.      the  pauper  returned  to  the  parifh  of  Nnvzttrtm^  and  thof 
KftwtNCToy.  hired  himfelf :  now  the  circuniflaiice  of  the  pOKfer^s  re- 
turn was  a  di{lin£t  independent  z£l,  from  the  fubfcqncnt 
hiring  and  fcrvice ;  therefore  be  muft  be  confidered  as 
having  returned  under  the  certificate. — Lord  Mans- 
field, Chufjujlice.     h  IS  a  melancholy  confidcnttioa 
that  fo  many  queilions  fhould  daily  arife  on  fettlenocnt 
clfes.     The  Court,   in  their  determination,  fhould,  if 
poiTible,  get  at  certainty ;  for  it  is  of  more  confequeoce 
to  the  public  that  the  rule  fhould  be  certain,  than  what 
the  rule  is.     It  is  admitted,  that  there  may  exift  a  caft 
in  which  a  certificate  ihall  be  confidered  as  fun^ius  effick 
Then  the  Court  ought  to  draw  a  line,  in  doing  which  it 
will  be  material  to  coniider  what  is  the  nature  of  a  certi* 
ficate.    It  feems  to  me,  that  a  certificate  by  the  parilh 
from  which  the  pauper  goes  to  another,  is  an  inaemmtj 
to  that  other  pvi/b  from  the  confequences  of  permitting  bimtt 
rejide  there ;  there  it  has  done  its  office  the  moment  that 
refidcnce  is  permanently  at  an  end.     A  temporary  ab- 
fence  for  a  particular  purpofe  will  not  difcharge  it;  hat 
when  the  pauper  has  left  the  certificated  parifh  for  years, 
and  neither  party  has  had  any  reliance  upon  the  oerti- 
ficate,  then  it  has  done  its  duty,  and  has  no  longer  anj 
operation.     In  the  prefent  cafe  the  pauper  had  leftdx 
certificated  parifh  for  fix  years,  without  any  intention  of 
returning,  by  whfch  it  is  manifcfl  that  the  certificate 
was  difcharged. — Willes,  JuJIice.  The  true  gueftion is, 
Whether  the  pauper  came  mto  the  parifh  otNeuringtsM 
under  the  faith  of  the  certificate  f    The  father  had  removed 
with  his  whole  family  to  Hooy  and  afterwards  to  another 
parifli,  where  he  died,  without  having  returned  to  A'w 
ington.     In  feme  refpefts  this  is  a  flrongcr  cafe  tlian  that 
An\9tpt^'j-^t3,oiThe  King  V.  Fi'ampton\  for  in  that  cafe  the  father  did 
^  *S®»  return  to  the  certificated  parifh  ;  here  he  did  not.  Again^ 

in  that  cafe  the  hiring  and  fervice  of  the  fon  were  in  tb: 
life-time  of  the  father ;  here  the  pauper  was  not  hired 
in  Kezuingtoti  till  after  llie  father's  death  ;  and  at  the  tinic 
be  fo  hired  himfelf  the  mother  refided  elfewhcre,  and  all 
the  parties  feem  to  have  confidered  the  certificate  as  at  an 
end.  When  there  is  a  decided  cafe  to  fupport  us,  mimitt 
circumftances  fhould  not  induce  us  to  make  any  alte- 
ration in  the  law.  It  is  faid,  that  this  cafe  differs  from  . 
that  of  Framptorif  becaufe  the  pauper  was  born  in  the 
parifh  ;  but,  taking  all  the  circumflances  together,  thai 
makes  no  difference,  for  none  of  the  family  thought  of 
the  certificate  j  the  father  had  left  the  parifh  and  waJ 
dead,  and  the  mother  was  living  elfewhere,  at  the  time 
that  the  pauper  returned  to  Newington:  and  it  is  clear  to 

me, 
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trie,  that  he  returned  without  any  confideration  about      Rii  v. 
the. certificate.    This  cafe  is  different  from  that  of  ^^^  N'^^^^'^** 
v.   Xeei;    there  the  pauper's  brotlier  remained  in   the 
certificated  parifli,  and  the  pauper  returned  to  his  houfe, 
under  the  faith  of  the  original  certificate,  and  not  with  a 
view  to  a  hiring  and  forvice,  as  in  the  prefent  cafe  ;    for 
liere'tlic  pauper  came  into  the  parilh  of  Kewingtou  as  a 
new  naan,  the  certificate  having  been  before  abandoned. 
— AsHHURST,  Jujiice.     The  rule  now  hid  down  is  fafe 
and  proper,  and  is  likely  to  be  attended  with  fewer  in- 
conveniences than  any  other.     It  is  extremely  defirable, 
for  the  fake  of  the  puolic,  that  fome  certain  rule  fhould 
be  eftabliflied;  which  I  think  fhould  be  this :  As  the  in- 
tention of  a  certificate  is  only  to  indemnify  the  parifh  to 
which  it  is  given  during  the  refidcnce  of  the  pauper, 
whenever  he  leaves  the  certificated  parifh  without  any 
intention  of  returning,  the  certificate  fhould  be  taken  to 
be  at  an  end;    any  other  rule  would  be  attended  with 
great  inconvenience.      No  precife  line  can  be  drawn 
with  refpcft  to  length  of  time:    but  where  a  pauper  has 
once  quitted  the  parilh  to  which  a  certificate  was  granted, 
and  returns  to  it  again,  it  is  competent  to  that  parifti  to 
require  a  frefh  indemnity. — Bulxer,  jujl'ice.     In  all 
queftions  relative  to  fettlements,  it  is  dcfirabic  that  fomc 
broad  plain  ground  fhould  be  eflablifhed ;    and  in  thefc 
cafes  one  of  two  rules  muft  hold ;    either  that  when  a 
certificate  is  granted,  the  pauper  fliall  never,  during  his 
whole  life,  gain  a  fettlement  in  the  certificated  parilh  ;  or, 
that  he  fhall  difcharge  the  certificate  by  quitting   th© 
parifh  to  which  fuch  certificate  is  granted.  .  If  this  had 
been  a  new  queftion,  the  firft  would  have  been  the  befl 
rule,  becaufe  it  accords  more  flriftly  with  the  letter  of 
the  a£l  of  parliament ;   and  my  idea  is,  that  we  cannot 
keep  too  clofe  to  the  ftatutc.    But  that  rule  cannot  bo 
adhered  to  without  overturning  a  multiplicity  of  cafes  ; 
for  it  has  been  decided  in  many  inftanccs,  that  a  certi- 
ficate may  be  abandoned.     In  Rrx  v.  Taunton^  the  Court  Ante,paj«7j4» 
faid,  that  neither  the  father  or  the  grandfather  could  have  P**  ^9- 
gone  back  to  the  certificated  parifh  without  a  new  certi- 
ficate.    If  that  went  on  any  principle,  it  was  this,  That 
the  grandfather  of  the  pauper  by  leaving  the  parifh  to 
which  he  was  certificated,  and  going  into  another  with- 
out any  intention  of  returning,  difcharged  the  certificate. 
Some  of  the  cafes  hold,  that  if  a  certificated  perfon  gain 
a  fettlement  in  a  third  parifh,  he  may  afterwards  gain 
one  in  the  pari(h  to  which  he  was  certificated.    The  faft 
of  the  pauper's  leaving  the  parilh  is  known  to  the  parifh- 
officers,  but  they  cannot  know  what  the  pauper  does  after 

he 
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Rix  «>.  te  has  left  the  parifli.  Then  it  is  juft  the  fame  as  to  the 
KftwiMGTov.  parifh  receiving  the  certificated  nian,  whether  in  the 
intermediate  time  he  has  done  any  a£t  to  get  rid  of  the 
certificate  or  not ;  therefore,  in  all  cafes,  whenever  a 
pauper  returns  to  the  parifh  again,  they  fliould  require 
from  him  a  new  certificate  and  a  new  indemnity.  A»d 
I  hope  this  cafe  will  put  this  part  of  the  law.  at  leaft  out 
of  difpute  for  the  future.— Order  of  fefBons  affirmed* 
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I.    Theflatutes, 

58.  ir%y  13-  &  '4-  G?r.  2.  c.  12.  f.  I*    *<  it  rtiall  and  uponcomffU^M 
Jj  **  may  be  lawful)  upon  complaint  made  by  the  by  the  church- 
churchwardens  and  ovcrfeers  of  the  poor  of  any  pa-  wardeiw  and 
rifti,  to  any  juftice  of  peace,  within  forty  days  attcr  ^^X!^\^^* 
any  perfon  or  perfons  coming  to  fettle  in  any  tene^  f^y  da^tofa 
ment  under, the  yearly  value  of  ten  pounds,  tor  any  perfon coMiag 
two  juftices  of  the  peace,  wherieof  one  to  be  of  the  ^°  fettle  in  a 
quorum^  of  the  divifion  where  any  perfon  or  perfons '^^J^"**^""**** 
that  are  likely  to  be  chargeable  to  the  pariin  fliall,!^^„y^^ 
come  to  inhabit,  by  their  warrant  to  remove  zndjuftiatottbc 
convey  fuch  perfon  or  perfons  to  fuch  parifh  where  divifion  where 
he  or  they  were  laft  legally  fettled  either  as  a  native,  ^^e  perfon  Uvet 
houfbolder,  fojourner,  apprentice,  or  fcrvant,  for  the  J^  become  ^ 
fpace  of  forty  days  at  the  leaft,  unlefs  he  or  diey  give  chargeable,  tmf 
fufiicient  fecurity  for  the  difcharge  of  the  faid  parifh,  remove  fadi 

^  to  be  allowed  by  the  faid  juftices.''  P^fon  ^  «he 

^  ^  place  of  hit  laft 

!gal  fettlement,  unlefs  he  give  fecorlty  to  the  parifli  to  be  allowed  bj  the  juftices } 

659.  By  13.  &  14.  Car.  2.  c.  la,  f.  3.   '*  And  if  fuch  J!2rfo«SbiIiiw. 
^  perfon  or  perfons  (hall  refufe  to  go,  or  fhall  not  re-  fufe  to  go,  or 

*  main  in  fuch  parilh  where  they  ought  to  be  fettled  as  ^^^i  '^«um  to 

*  aforefaid,  but  fhall  return  of  his  own  accord  to  the  ^"^"^  ^«»a 

'  which  he  waft 

emored,  anj  one  juAiee  may  commit  him  to  the  houft  of  corredlon.   See  17.  Gt^  i.  %$  %l 
oft.  page  73s*  pt.662. 
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parifli  from  whence  he  was  removed,  it  fliall  and  tasf 
be  lawful  for  aay  juftice  of  the  peace  of  the  city, 
•*  county:,  or  town  corporate,  where  the  laid  ofFence  (hall 
«*  be  committed  to  fend  fuch  perfon  or  perfons  offend- 
*<  ing  to  the  houfe  of  corredion,  there  to  be  pnnifbcd 
**  as  a  vagabond,  or  to  the  public  workhoule,  there  to 
«*  be  kept  to  wbrk  and  labour.'' 


the  parifli  fliall  **  churchwardens  and  ovcrfcers  of  the  poor  of  the  parilh 
rafofeto  receive  *'  to  which  he  or  the^  ihallbe  removea>  refufe  to  receive 
•  iNiaper  fo  re.  «i  f^ch  pcrfon  or  perions,  and  to  provide  work  for  them 
"^^'i^^cKacd  "  ^  other  inhabitants  of  the  parilhy  any  juftice  of  oeaa 
ITom  aflUet  or '*  of  that  divifion  may  and  fhall  thereupon  bind  any 
thefeffioot.       **  fuch  officer  or  officers,  in  whom  there  fhaJl  he  default, 

'*  to  the  affizes  or  feflions,  there  to  be  indicted  for  his  oi 

**  their  contempt  in  that  behalf.'* 

If  thecfflcerf  66i.  By  V  mil.  3.  c.  II.  f.  10./*  If  any  pcrfon  be 
refafe  to  receive  ^*  removed  from  one  countv,  ndmg,  city,  town  cor- 
a  pauper  re-  **  porate,  Of  liberty  to  anotner,  by  warrant  under  the 
moved,  they  a  h^nds  and  feals  of  two  juflices  of  the  peace,  the 
vracd^iBafum-  **  churchwardens  or  overfcers  of  tlie  faid  parim  or  town 
marywaybe-  *^  to  which  the  faid  perfon  (hall  be  fo  removed,  iie 
fore  one  juftice  \^  hereby  required  to  receive  the  faid  perfon  ;  and  if  he 
on  cheoathof  c»  q^  they  fliall  refufe  fo  to  do,  he  or  they  fo  refufingor 
^?r*!?^r^'   "  neeleaing  (upon  proof  thereof  by  two  credible  wit- 

aod  (hall  foifeiC  ..        %  ^  ^    *^,    %}  r  '   il'^     c^^  r  * 

FIVE  FouKBi.       nclk's  upon  oath  before  any  juftice  of  the  peace  of  the 
"  county,  riding,  city,  or  town-corporatc  to  which  the 
*'  faid  perfon  fliall  be  fo  removed),  fliall  forfeit  for  each 
**  ofFence  the  fum  of  five  pounds,  to  the  ufe  of  the 
**  poor  of  the  parifli  or  town  from  which  the  faid  perfon 
**  was  removed,  to  be  levied  by  diftrefs  and  fale  of  the 
**  offender  or  offender's  goods,  by  warrant  under  the 
•*  hand  and  feal  of  any  juftice  of  peace  of  the  county, 
•*  riding,  city,  or  town-corporate  to  which  fuch  perfois 
**  was  removed,  to  the  conftable  of  the  parifli  or  toim 
**  where  fuch    offender   or    offenders    dwell ;    wbidi 
•*  warrant  the  faid  juftice  is  hereby  empowered  and  re- 
^  quired  to  make ;   the  overplus,  if  any  be,  to  be  I^ 
'*  turned  to  the  owner  or  owners:  and  (ox  want  of  fodi 
*^  fuf&cient  diftrefs,  then  the  faid  juftice  fliall  comnit 
''  the  faid  offender  or  offenders  to  the  common  gaol  of 
the  faid  county,  riding,  city,  or  town--corporates|  tbee 
to,  remain  without  bail  or  mainprize  for  the  fptoe  of 
^'  forty  days.      But  it  is  provided,  that  perfons  wb) 
'*  think  themfelves  aggrieved  by  any  fuch  judgfoentof 
''  the  faid  twQ  j^i/bas^  may  appeal  to  the  nest  geoenl 

«•  qiinlsr* 
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•*  quarter-feffions  of  the  county,  &c.  from  whcnjcc  the 
•*  perfon  was  fo  removed." 

662., By  17.  Geo.  a.  c.  5,  "  All  perfons  who  fliall  un-  Anpcrfonitaw* 
**  lawfully  return  to  fuch  pariih  or  place  from  whence ^'^J^^'"®^^ 
**  they  have  been  legally  removed  by  order  of  two  juf-th^f'*!*^!^^! 
*'  ticesof  the  peace  without  bringing  a  certificate  feitiernent,i»iit 
•*  from  the  pariih  or  place  whereto  they  belong,  (hall  fliaU  return 
«  be  d^med  idle  and  disorderly  persons;   and ^i^*^"* * *^- 
**  any  juftice  of  the  peace  may  commit  fuch  offenders  V""^  .j.*^  ^ 
•^  (bemg  thereof  con  viited  before  him  by  his  own  view,  difitittN  nrm 
•*  or  by  their  own  confeffion,  or  on  the  oath  of  one/Mi. 
'^  witnefs)  to  the  houfe  of  correction  and  hard  labour^ 
**  for  any  time  not  exceeding  one  month.'* 


11.  The  autbirlty  of  the  juftlcesm 

663.  Re9e  V.  Banbury,  Trinity  Term^  i.  IVilL  3.  Comb.  AcMWbroigbt 
372.— A  conftable  without  warrant,  brought  a  child  {^^X^**-fli 
from  Broughton  to  Banbury.    Two  jufticcs  of  Banbury ^ ^^ ^^^ 
made  an  oraer  of  removal  in  which  they  recited  the  fa£t,  ^UboutwarrMi 
and  returned  the  child  to  the  parifh  of  Broughton^  there  may  bercmoti* 
to  be  provided  for  according  to  law. — The  Court  held?^^'  ^^'*jS 
the  order  good  for  returning  the  child  to  tlie  wrong- ^     ^^^    * 
doers,  and  therefore  that  part  was  affirmed. 

.   664.  Walton  V.  Chejlerfield^   Aficb.  Term,  8.  Wtll.  3.  In  an  order  of 
5.  Mod.  322.-^ An  order  was  made  to  remove  a  poor  man  ^"^''^  ^^ 
•from  the  pariih  of  fTalton  to  Chefterjield  in  tlie  county  J^l^'j^'^^y^ 
of  Derby.    The  feflSons  on  appeal  confirm  the  order.  (Uced, 
But  the  firft  order  was  now  quafhed,  becaufe  it  did  not 
appear  to  be  made  by  two  juftices  of  the  peace ;   for  it 
was  only  faid,  **  Whereas  complaint  had  oeen  made  to 
♦•  us",  without  reciting  their  authority  in  the  order ; 
and  altliough  in  the  appeal  they  were  mentioned  to  be 
juftices,  yet  that  will  not  help ;   for  they  might  be  juf- 
tices then,  and  not  at  the  making  of  the  firft  order :  and 
fo  for  this  reafon  it  was  quaflied. 

665.  Bridewell  v.  Clerkenwell^  Hilihry  Termy  4»  Will  3.  Thejufticet     ■ 
Salk  486.— The  pauper  was  bound  an  apprentice  and  cannot  remof* 
fenred  feven  years  to  a  hemp-drefler  within  the  piecinds  *  '*"!J!L!L]? 
of  Bridewell,  and  afterwards  he  lived  nine  years  in  Clerken-  pb^f****^ 
^ell  pariih,  but  gained  no  fettlement  there.  The  jvftices 
4ttkX  nim  to  Bridewell^  as  his  laft  legal  ^PEtiement,  by  an 

C  c  c  2  •rder 
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BftiDtwiLiv.  order  which  fct  forth  Bft Jewell  to  be  an  extraparodiUf 
Clkhkim.  place. — Holt,  Chief  JujVice,  If  a  place  is  extraparochiai, 
''^^^^  and  has  not  the  fecc  of  a  parilh,  the  juftices  have  no  au- 
thority to  fend  any  man  thither;  and  fo  it  was  refoked 
in  the  cafe  of  6'/>  'John  OJborn.  Poffibljr  a  place  extra- 
parochial  may  be  taxed  in  aid  of  a  parifh,  but  a  pariih 
Ihall  not  in  aid  of  that.  This  is  cafus  omrffits. — Order 
quafhcd. 

Ttejofticet  466.  The  Tore  ft  of  Dean  v.  the  Part/h  of  Linton^  Trl- 

cannot  remove  ^//^  Term^  12.  ti^ilL  3.  2.  Salk.  4S7.—H.  Jived  ten  years 
^''^•nS^  in  the  foreft  of  Dean,  and  then  died,  and  left  feveral 
£^afc*th^7^' children  :  two  juftices  made  an  order  to  remote  them 

arenoparifti-  tO  Linton  \\\  Here  for djhirc. — HoLT.  If  a  place  be  a  rt« 
officers  to  lodge  putable  parifh,  and  have  churchwardens  and  overfcers  of 
****  ^^'"Pj**"^'  the  poor,  it  is  witliin43.  Eiiz.c.2.  though  in  truth  it  be  no 
oircrfecrtmuft  P^rifh  ;  but  if  it  be  merely  extraparochial,  as  the  juftices 
be  firft  ap-  cannot  fend  to  fuch  a  place,  fo  tliey  cannot  fend  from 
pointed.  it ;  as  it  is  exempt  from  receiving,  fo  it  (ball  not  have  the 

^  c.  Foley,  97. benefit  of  removing,  for  they  have  not  proper  perfons  to 
complain.  Perfons  in  extraparochial  places  xnufi  fubfift 
on  private  charity,  as  all  perlons  did  at  common  law  be* 
fore  43.  Eliz,  wnich  enafts,  that  every  pariih  (hall  keep 
their  own  poor,  in  confcquence  of  which  the  jurifidi&ion 
of  removals  was  firft  fet  up  before  the  ftatute  14*  Car.  2. 
c.i  2. forunlefsthepooVwere  removed  to  thcirown  pariflics, 
every  parifh  could  not  maintain  their  own  poor.  But  the 
ftatute  of  43.  Eliz.  c.  2.  docs  not  extend  to  extraparochial 
places. — -Gould,  Jujiicc^  ftarted  a  queftion.  If  the  juf- 
tices of  the  county,  where  the  parifh  wherein  he  was  lift 
legally  fettled  lies,  might  not  make  an  order  upon  th« 
parifh  to  make  a  rate  for  the  relief  of  this  poor  man  in 
the  extraparochial  place,  becaufe,  not  having  gained  a 
fettlement  there,  he  remains  an  inhabitant  of  that  parifh 
ftill;  clfe  the  man  may  he  ftarved  for  want  of  relief?— 
Holt,  Chief  Jujlice.  Quafh  this  order,  and  then  go  zsA 
get  an  order,  *•  Forafm'uch  as  H.v/sis  fettled  in  the  parifli 
"  of  Linton,  and  is  not  able  to  provide  for  himfelf,  thefe 
•*  are,  &c." 

ThejodicM  667.  ILx  V.  Grave/in  J,  EaflerTernij  i^.tFilL^.  Ctmjnf 

may  remove  a    H^p^  ^y. — X^rQ  juftices  fend  Jane  GQodberry  from  thi 

fr«m  rTtrifli    P^"^\  ^^  Gravefend  to  her  mafter,  witli  whom  Ihe  lifcd 

to  hernuifter.    *^  *  hired  fcrvant  in  the  p^irifh  of  Chadwell  in  Effix^cxm* 

eluding  the  order  "  until  (he  (hall  be  difchar^ged."   Tbi 

juftices  oi  Effcx  fend  her  back  to  Gravefenel^    It  was  in* 

lifted,  that  the  fecond  order  was  ill,  being  made  before  tbc 

time  for  appealing  againft  the  £rft  order  had  ezpirtDi-' 
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jSed  non  ALtocATiJR;  for  the  firft  order  was  to  fend      Rrx  v. 
her  to  her  mafler,  from  which  order  no  appeal  lies,  and  Gjiav^skkd. 
not  to  fend  her  to  the  parilh  of  Chadwell  as  to  the  place 
of  her  fettlcmeht* 

668.  Clyptonv.  RaviJ}ocky  EaJIer  Tertriy   12,  Jftn.    Sett.  The  yufHeet 
Iff  Rem.  49. — The  order  recites,  **  Whereas  y^Z?;/  Snun-  cannot  order 
*<  derfon  and  his  wife  are  laft  fettled  at  Clyptou,  thefe  arc  «»»«  oncers  of 
*'  to  order  you  the  churchwardens  of  Clypton  to  repair  ^o^^^^^^ 
**  the  parifli  of  Rayiftock^  and  to  relieve  them,  they  being  fouled,  tore- 
**  fo  fick  that  they  cannot  be  removed.'*—  I'he  Court.  ii<vc  lir,  (he 
The  jufticcs  have  no  authority  to  fend  for  officers  out  of  ^'-'^''S  ««>  >**  w 
another  parifh,  but  are  bound  to  maintain  the  poor  as  *** '*"*^^*^' 
long  as  they  continue  with  them. — And   by  Powell, 

yujiice^  Perfons  fettled  in  a  pari  111  cannot  be  relieved 
tinrtil  they  are  removed  to  their  parifh.— -X'^c  order  was 
quafhed. 

669.  Braltar  v.U/ley,  Hilary  Term^   12.  Ann.    Sett.  {jT  The  joftices 
Rem.  53.— Two  juftices  of  the  county  of  Leicefter  made*'^''*  "^  ^^^ 
an  order  of  removal  to  contmue  "  until  the  next  lenions  >   dcr  of  removal 
and  then  the  feflions  made  a  further  order  for  the  fettle- to  continue 
ment  of  the  pauper.-— The  Court  quafhed  both  the  **  tiu  the  next 
Ofders  ;  for  the  two  juftices  have  no  authority  to  makc"^*®^*" 
an  order  **  till  the  next  feffions ;"  nor  have  the  feflions 
authority  to  make  an  original  order  in  this  refpeft. 

670.  Pancrasv*  RumhoU^  Trinity  Term^  2.  Geo.  I.  Stra.  6.  if  the  two  juf. 
—Order  of  two  juftices  for  the  removal  of  a  poor  perfon  tice$  make  ao 
from  the  parifti  of  Pancras  to  Rumbold.     Within  threc^***' *^^  ^ 
days  the  juftices,  reciting  that  they  were  furprized,  f*i- J^ntjl"*  ^^ 
perfede  it,  and  command  the  churchwardens  to  return  may  gnat  a 
the  former  order  to  be  cancelled.— WHiTAKER,Srr/V«»/,yir^<ri:/Uk«i. 
infifted,  that  the  juftices  could  not  iflue  fuch  zfuperfedeas% 

and  cited  Saik.4j2. — Sed  per  Curiam,  Tht fuperfedeas 
is  well  fent  by  the  juftices,  and  to  prevent  the  charge  of 
ail  appeal;  and  the  laft  order  was  confirmed. 

671.  Rexv.  Wejlwood^  Hilary  Term^  4.  Geo.  I.  Stra.  73.  A  Angle  jtiiHet 
—In  an  order  of  removal  the  complaint  was  recited  to  o»ay  *»«y  **» 
be  to  one  jufticc  only,  btit  the  ordering  part  is  by  two  *?™'*{;*"*\*^ 
juftices;   and  this  was  held  good.    1  hen  exception  was^eawvai  mail 
taken,  that  there  was  no  adjudication  of  the  place  to  be  by  two. 
which  he  was  removed  being  his  laft  legal  fettlemcnt,g  q  5^^^ 
but  only  "  We  order  him  to  he  removed  to  A.,  as  thc^JaoJ,  ,07.    ■ 
<*  place  of  his  laft  legal  fettlement."    And  for  this  fault  eitod  An4r» 

the  order  was  quafhed. 

•  •  ... 
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Two  jaftkei  672.  Cbfwtonv.  Compton-A/artmy  Aficb.  Tfrm^  Z.  Gn.  f . 
ro^mw  thjo  ^^^^'  ^^  ^  — ^"^^  jufticcs  make  one  order  for  the  removal 
one  fjmUy  by  ^^  ^^^  difFcrent  families,  and  the  fcflBons  upon  appeal 
the  (ame  order  quafh  the  order  for  infufficiency :  and  to  nuintsufl  the 
•f  remofaL  order  of  fcflions  Reeve  objeded  to  the  order  of  two 
juftices,  that  though  the  pariflies  are  the  fame  in  both 
cafes,  yet  the  removal  of  two  fumilies  by  one  order  is  iU: 
for  fuppofe  the  removal  of  one  is  legal,  and  the  other  il- 
legal, and  there  is  an  appeal  to  the  fcffiont  as  to  botb« 
and  the  order  is  confirmed  as  to  one,  and  reverfed  as  to 
tlie  other  ;  vehat  is  to  be  done  in  that  cafe  as  to  cofts,  the 
ftatute  of  8.  &  9*  H^ilL  3.  c.  30.  giving  cofts  to  the  pariih 
in  whofe  favour  the  appeal  is  determined,  and  now  the 
appeal  will  be  determined  in  favour  of  neither,  and  of 
l)oth  ;  it  cannot  be  faid  that  the  order  is  reverled,  becanib 
it  {lands  good  as  to  part,  and  it  cannot  be  faid  to  be  con- 
firmed, becaufe  it  is  not  held  good  ^  to  the  whole.-— 
Eyre  and  Fortescue,  Jujllces^  were  of  opinion,  that 
the  order  was  ill ;  giving  this  further  reafon,  that  the  party 
removed  had  a  right  to  appeal,  for  it  may  be  he  was  re* 
moved  from  his  own  eftate,  and  then  upon  his  appeal  it 
will  confequentially  draw  over  the  other  matter  in  which 
perhaps  the  parties  on  all  fides  acquiefce.  The  Chief  Ji^ 
ticc  faid,  he  had  not  fully  confidered  it,  but  his  two  bro- 
thers being  clear  that  the  order  of  the  two  juftices  wu 
ill^  and  the  counf(^I  for  maintenance  of  that  order  refill 
£ng  to  refer  the  whole  matter  to  the  judge  of  affize,  h« 
pronounced  the  ryle,  That  the  order  of  leflions  ihonld 
be  confirmed. 

If  a  pariih  lies  673.  Rex  v.  Merevall^  Hilary  TerWi  10.  Cr«.  3.  Bun* 
within  two  S,  C.  66 1. — Two  jufticcs  removed  Rebeccah  Claris  finglc 
coumics,and  an  woman,  and  John  her  child,  upwards  of  five  months  old, 
**7n[rd'  b'^hc"  ^^^"^  Birmwgham  in  fVarwick/hire  loMerevall  iixLeicefm^ 
juftices  of  one  J^^^^'  ^hc  feffions  confirm  the  order  of  the  two  juilices; 
of  the  counties,  it  appearing,  that  the  pauper  was  hired  for,  and  (erved 
any  two  jufticcs  a  year  in  that  part  of  the  parifti  oi  MerevaU  as  is  within 
may  remove  a  ^Y\t  county  of  Lelcc/ier ;  and  that  tliere  was  an  appoint- 
pa^t'^oft'he  *  nicnt  of  an  ovcrfeer  of  the  poor  of  Merevall  by  two  juf- 
pariftifor  which  tJccs  of  the  Cvounty  of  fVarwick  \  to  whicli  ofl&ccr  the  pau- 
no  ovcrfeer  is  per  was  delivered !  but  thafthere  is  not  now,  nor  ever 
particularly  ap-  ^^s,  any  overfter  of  the  poor  appointed  for  that  part  of 
To^'thif  'ur'^'fc*  J^^revallrh^tXits  withinthe  county  oHelcefUr  ;  although 
thcperfon  there  are  fcveral  houfes  ^nd  fubftanti a]  inhabitants  in 
chofen  by  the  that  part  of  the  parifh  of  Merevall  that  lies  in  the  county 
one  county,  it  q{  Lciccftcr  aforefaid :  and  that  the  fame  perfon  who 
whdf  "^iXh^***  was  ove'rfeer  was  alfo  churchwarden  of  the  laid  parifli  of 
^    *    Mnivall:  4nd  ^at  fuch  officer  hs^  ufually  aded  in  the 

[n^in* 
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maintenance  of  the  poor  throughout  the  whole  parifli.— .  Rix  r. 
AIr.  Wheler  had  moved,  on  Saturday  the  27th  of  Mri^ta*. 
yanuary  1 770,  to  quafli  both  thefe  orders.  His  objeftion 
was,  That  the  appointment  of  an  overfeer  by  the  jufticcs 
for  the  county  of  IVarwik  could  not  afFedl  that  part  of 
the  parifh  oi  Merevall^\\\c\\  lies  in  the  county  oi  Leicef- 
ter:  for,  by  43.  £//z.  c.  2.  f,  q.  **  If  any  parifli  extends 
**  into  more  counties  than  one,  the  juftices  of  every 
county  fhall  deal  only  in  fo  much  of  the  pariih  as  lies 
within  their  liberties;  and  every  one  within  their 
**  limits;  to  execute  the  ordinances  concerning  the  no- 
**  mination  of  overfeers,  &c.**  Therefore  that  part  of 
this  parifli  of  Merevall  which  lies  in  Lelcefterjhire  mull  be 
confidercd  as  extraparochialj  until  overfeers  arc  properly 
appointed  for  it :  and  no  removal  can  be  made  to  it, 
until  overfeers,  or  an  overfeer  at  leaft,  Ihall  be  fo  ap- 
pointed.—Mr.  Green,  fupported  by  MR.  Dunning, 
Solicitor  General  J  now  fhevved  caufe.  They  faid,  the 
churchwardens  are  fufficicnt  officers  in  this  refocft : 
they  are  overfeers,  to  this  purpofe. — The  Court,  oeing 
clearly  of  opinion  with  them,  difcharged  the  rule  ob- 
tained by  Mr.  Wheler.— Both  orders  affirmed. 

674.  Rex V,  Tamworth^  TrlnityTerm^  17.  Geo.  3.  CaU.  28.  The  jufti^ 
^— The  cafe  dates,  That  Thomas  Goff^  the  pauper,  was  le-  cannot  remove 
gaily  fettled  in  the  hamlet  of  Bolehail  and  Glal'cote ;  and  *  P*"F^  '**  * 
that  afterwards  he  was  hired  for  a  year,  and  Icrved  that  '"»'"^^J^'*^''*»|'» 


town* 


year  at  Sire/cote  \  which  is  a  hamlet  confiftine  of  one  h  ii  a - 

noufe  only,  and  between  three  and  four  hundred  acres  fliip  or  vm 
of  land  :  that  the  faid  hamlet  of  Sircfcote  has  never  con-  ^^Wn  the  i  j. 
tributcd  towards  the  relief  of  the  poor  of  the  parifli  of*  '**  ^*'*'  ^ 
Tamworth  aforefaid  ;    nor  has  ever  been  aflefled  thereto  ;  * '  * 
but  has  always  been  aflefled,  and  has  always  paid  to  the 
fupport  of  the  parifli-church  of  Tamworth  aforefaid :  that 
no  overfeer  or  overfeers  of  the  poor  hath  or  have  ever 
been  appointed  for  the  faid  hamlet  of  Sirefcote ;  and  that 
the  faid  hamlet  lies  without  the  limits  aryl  jurifdi^lion  of    • 
the  borough  of  Tamworthy  but  is  within  the  faid  parifli 
of  Tamworth :    that  the  pauper,  Thomas  Goffy  the  faid 
Elizabeth  his  wife,  and  tlieir  faid  child,  were  under  the 
faid  order  of  the  faid  two  juftices,  delivered  to  the  church- 
warden of  tlie  faid  parifli  of  Tamworth\   which  parifli 
not  only  lies  partly  in  the  county  of  fVanvich^  and 
partly  in  the  county  of  Stafford^  but  is  a  part  tliercof 
within  t}ie  limits  and  jurildiftion  of  the  borough  of 
Tamworthy  and  part  thereof  without  the  faid  limits  and 
jurifdifkion. — Lord  Mansfield.    There  is  no  doubt 
at  all.     The  place  is  averred  to  be  within  the  parifli 

C  c  c  4  wbera 
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Rxx  V.  where  the  hiring  and  fcrvice  were  had  and  pcrfermcd; 
TAMwOftia.  and  it  is  no  townfhip  or  vill  within  the  ftat.  of  Gfr.  2, 
where  officers  arc  appointed ;  and  therefore  the  jofiices 
could  not  remove  the  paaper  there.  The  ftatc  of  places 
as  to  the  number  of  houies  may  have  been  different  in 
different  cufes »  but  here  2^rc  no  overfccrs,  no  feparate 
ceconomy.  The  adjudication  is  to  Sirefcotej  as  part  of 
the  parifn  of  Tamwo)  tk—  Aston,  7^/V^.  This  place  is 
neither  extra-parochial  or  a  vilL  In  the  cafe  cited  of  the 
manor  of  Grafton^  it  was  holden  no  vill ;  though  it  bai 
been  converted  into  five  dwelling-houfes  and  farms,  and 
was  occupied  by  five  feveral  tenants. — Will£s  and 
AsHifURsT,  Jujiices^  concurring.  Rule  difchaiged,  and 
t>oth  orders  affirmedt 

The  jafticM  675.  Rex  v.  Swalclijff^  ^'^^  ^^m%  23.  Ge§.  3.  Enit 

cannot  make  in  tor's  MSS. — The  paupers,  TD9mas  Hawkins  and  Mar^ 

»ofia*to'a' lace  "^^  wife,  were  removed  in  tfie  month  of  January  1782 

wbicbdo^^Dot  f^o"^  Swalcliffi  to  jifcott^  which  is  a  large  and  populous 

maintain  its      diftriA,  part  of  the  pariih  of  IVichford^  and  maintains  ia 

own  poor  fcpa-  own  pqor  in  common  with  fVichford^  and  not  by  any 

ratdy.  feparate  eftablifhment  of  its  own.    One  of  the  qucftions 

S.  C.  Odd.  24s.  in  this  cafe  was,  Whether  Juftices  of  the  Peace  have  an- 

thority  to  remove  a  pauper  except  to  ^  parifh,  or  to  a 

diftria  cxclufively  manitaming  its  own  poor :  and  it  wat 

contended  by  Mr.  B£ARCK.OFT,that  as ./^^/i maintained 

its  poor  not  exclufively,  but  in  common  with  IVichfniy 

the  removal  to  Afcott^2i%  a  nullity. — Lord  Mansfield. 

The  juftices  have  no  authority  to  remove  to  fucha  place 

as  Ajcoti ;    it  is  no  removal  at  all ;    it  is  a  mere  nullity. 

The  juftices  might  as  well  make  orders  of  removal  to  a 

man's  houfe.  —  Ashhurst,   Willes,   and  Buller^ 

Juftices^  concurred,  and  the  order  was  quaflied* 


IlL     Theftyk  of  th^  juftices. 


Anordffof  676.  AnonymouSy  Mich»  Termj  8.  ff^/L  3.  5^/i.  473.— 

removal  need  An  order  was  made  by  two  juftices  to  remove  a  poor 
not  Cuxe  that  perfon  ;  and  exception  was  taken,  that  it  did  not  appear 
!vJT^!^''T7n  by  the  order  that  the  juftices  were  of  the  divifion,  or 
which  the  pau-  ^"^^  either  ot  them  was  of  the  quorum, —  1  he  laft  was  hew 
•era  lived.  a  good  exception,  but  the  firft  over-rul^d,  for  in  that  the 
|latute  is  only  direftory. 

677.  Rix 
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677.    Rex  V.  UptOHf    Mich.  Term,    lO,  jfnn.  Sett,  {ff  Id  m  oMtr  of 
Rem,  27.-^Mr-  Earl  moved  to  qua(h  an  order  of  rc-'****^**^ 
nioval,  becaufe  it  did  not  ftate,  that  the  juftices  who  made  p*'*7^  ^^ 
it  were  juftices  of  the  peace  ;  it  only  faid,  *•  coram  A.  et  bJ^JJJIted  ••j^, 
•'  B.  juftices  of  the  county^^  but  not  of  the  peace, — ^^Mr.«<  ticesoCUio 
Gapper.  The  fubfequent  words»  **  quorum  unuiy^  afcer-**  pttoCf" 
tain  that  they   were  juftices  of  the  peace. — But  the 
CoiTRT  faid,  that  there  is  a  quorum  beiides  our  commiffion 
of  the  peace ;  and  the  order  was  (jualhed« 


678.    Alhrighion  v.   Skitton^    Eqfter  Terntj   6.  Geo,  I.  A« 
Stra.  300. — Upon  appeal  from  an  order  of  removal  made  7"^^,^^ 
by  two  juftices  (quorum  unusjy  the  fefljons,  reciting  that  ^^  u  ajl7 
they  had  perufed  the  charter  of  Alhri^htoity  and  it  not  ap^  peai^  tbatoM 
pearing  thereby  that  the  two  juftices  were  either  of  them  o'  thejnltioet 
of  the  quorum,  therefore  they  quafhed  the  drdcr  of  re.  ''^^^^te 
moval.— 'Per  Curiam.   The  order  of  feffions  muft  bc^"^**' 
qualhcd,  not  for  want  of  any  power  in  the  fcflions  to 
look  into  the  jurifdift ion  of  the  two  juftices,  for  that 
they  certainly  have,  but  becaufe  that  want  of  jurifdiftion 
is  not  fuiHciently  allcdged,  fmcc  they  might  have  a  ju- 
rifdidion,  though  it  did  not  appear  upon  the  charter  of 
jilbrighton.     The  feffions  (houid  have   faid  in  general, 
that  it  appeared  to  them  that  the  two  juftices  were  neitiicr 
of  them  of  the  quorum,  and  that  would  have  been  good 
caufe  to  quafh  the  order  of  the  two  juftices  {a). 


679.  Rex  V,  Owltoriy  Mich,  Term,   l^.  Geo.  !•    a.  Salk.  if  an 
474. — Mr.  Fenwick  moved  to  qualh  an  order  of  re- ftate the j«ft5cii 
moval,  which  iet  forth,  that  **  upon  complaint  of  the '*>*>•  i"'***^  ■■ 
**  churchwardens  and  ovcrfcers  of  the  poor  of  the  parilh  [|)rt^|]7^ 
♦*  of  Kirkbright  unto  us  whofe  names  arc  fubfcribed,  two  x\\^  coamy, 
^*  of  his  majcfty's  juftices  of  the  peace  in  the  county  afore-  ic  U  bad. 
**  faid,  quorum  unusj  k^c,^^     The  exception  was,  that  the  j.  ^       ^^^ 
word /«  went  to  the  point  of  their  jurifdidtion  ;  for  itcaf/;^. 
only  appears  that  they  lived  in  the  county,  and  not  that 
they  were  juftices  fcr  the  county,  and  if  fo  they  had  no 
authority  to  make  this  order.     And  lie  cited  the  cafe  of 
Rex  V,  Dobhyn  (^),  where  an  order  of  juftices  was  quafhed  (*)  Sjik.  474^ 
becaufe  it  did  not  appear  that  they  were  juftices  of  the 
pounty  ory^r  the  county,  but  only  refiding  in  the  county. 
—The  Court  held  this  a  fatal  exception,  and  quafhed 
the  order  for  that  reafon. 

\a)  But  by  7.  Geo.  3.  c.  21.    If  DrumeatSj  tfon^  or  cx^utcd  by  two 

in  any  city,  boroug+i,  town  corpo  c more juAices qualified  to. 1^ within 

rate,  franch  fc,  or  liberty,  they  have  fuoh  cUyor  oiher  pli»cc,  (h-II  be  valM, 

fj9«,  and  no  mere  than  one  juf^ice  although  neither  of  the  faid  juAiscs 

h€ivkSi\\^  of  r'  e  qmwum,  ail  aids',  or-  fti.:ll   be  of  the  quorcm.      Sec  i^fn 

dcrs,  adjudications,  warrants,  indcn-  26.0^.2%  c.         •    Vol.  i.    p    2. 

mt^  of  ap'prenticclbjpy  or  other  in*  m  mIij, 

680.  Rex 


•*  she  county 

it  is  hid  for 

vnccruiacjr. 
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If  ftn  order  Be  680.  Rex  V.  Stepney^  EafierTerm^  8.  Oo.  2.  Brr.S,C 
dJre«ed  co  the  23. — Two  jufticcs  rcmovc  jf.  B.  from  Chtjham  in  fiWi 
•f  5r*  **f  "T:?  to  5/^/>«fy  in  Middle fcx.  An  exception  was  taken,  that 
fcrem  countin,  ^^  order  of  the  two  juilices  is  too  uncertain,  having  no 
md.  tbejLftices  county  mentioned  in  the  margin,  and  being  direAed  to 
arc  (bred  co  be  the  churchwardens  and  ovcrfcers  of  two  parifhes  in  tw 
/•ftictsfor  different  counties  [viz.  Stepney  in  MiddUfex  and  C/f/^M 
in  Buckingham/hire )y  and  they  only  call  themfclTcs  jof- 
tices  of  the  peace  for  tlie  county  aforejaid  \  fo  that  tbn 
do  not  appear  to  have  any.  jurifdiflion  ;  for  by  i;^.  o 
14.  Car.  2.  c,  12.  the  jurifdiAion  is  given  to  thejuftica 
of  the  county  where  the  pauper  comes  to  inhabit.  AoJ 
it  is  incumbent  upon  the  juftices  to  (hew  that  tlievbie 
jurifdi£tion  :  it  ought  to  appear  upon  tlie  face  of  tbdr 
order  that  they  were  jufticcs  for  the  county  of  BuAi^ 
2.  Salk.  474.  Rex  v.  Dgbbyn.  On  the  other  fide  it  was 
faid,  that  it  is  a  good  order  enough,  unlefs  the  Court 
will  prcfume  it  to  be  made  by  juftices  of  Aftddlefex.  But 
the  complaint  was  made  by  a  parifh  in  Buciinghamjiiri', 
the  paupers  reiided  in  Buckinghemyhire ;  and  the  exami- 
nation was  taken  in  Buckingbamjhire :  therefore  the  Court 
will  not  prefumr  that  the  jufticcs  of  AJjdd/e/ex  did  il 
this,  fince  the  nature  of  the  faft  determines  the  con- 
trary In  a  cafe  between  the  parifhes  of  Horjhtim  and 
Hcnfield^  B.  R.  P.  5.  Geo.  1.  tlie  order  was  exprefTcd  to 
be  made  *•  on  complaint  by^ow,"  in  general,  not  fayinj 
which  parifh  complained.  The  Court  held,  that' the 
complaint  muft  be  ncccflarily  intended  to  be  made  ^T 
that  parifh  who  were  aggrieved  by  the  refidence  of  ihf 
paupers.  So  here  it  is  fufficiently  certain  to  a  comir.oa 
intent,  that  this  removal  muft  have  been  made  bv  tii: 
juftices  o{  Bucks  ;  and  the  rather,  becaufe  the  certiorari  m 
dircftcd  to  the  jufticcs  of  the  county  of  ^wrij.— LoRD 
Hardwicke.  As  to  what  has  been  urged  in  rcfpcdrf 
the  Court's  prcfuming  or  intending  them  to  be  jufticcs 
of  M'lddlefex  in  order  to  make  it  bad,  the  anfwer  is,  that 
the  Court  can  intend  nothing  at  all  about  it.  And  its 
not  like  the  cafe  between  Hoy /ham  and  Henficld  ;  for  there 
the  ftrift  fcnfc  of  the  word  you  was,  that  the  complaint 
was  made  by  all  of  them,  and  therefore  it  was  in  fub- 
ftancc  well.'  I  do  not  think  therefore  that  this  exception 
has  received  or  can  receive  an  anfwer. — Page,  J;/r;ff. 
As  to  the  intendment,  wc  can  intend  nothing.  1  he  or- 
der ought  to  appear  to  us  to  be  good  ;  which  this  does 
nor,  for  the  word  "  aforefaid^^  equally  relates  to  both 
counties. — Probyn,  Juftice.  We  cannot  fupport  thtfe 
orders  by  intendment ;  for  thofe  who  aft  under  a  jurif* 
diftion  given  by  aft  of  parliament  muft  (hew  their  ju- 

lifdiAioB. 
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rifdiAion. — Lee,  Jufticcy  was  of  the  fame  opinlont^^      R"  •• 
Per  Curiam,  unanimoufly.  The  rule  muft  be  made   5t»»iiet, 
abfolute  to  guafh  tlie  orders. 

68 1.  Rex  Vf  Madely^  Hilary  Terntj  l6.  Ceo,  %.    Burr^  An  order  6( 
S.C»  ao2. — Two  juilices  remove  the  pauper  from  LilU"^^"^^^  ibiiBf 
/hull  in  the  county  of  Salop^  to  Madely  in  the  county  ^f  jjT-^'S'**'*'* 


The  Court  held,  tliat  "  ^hropjhire''  being  the  common  j;*^ 
appellation  of  the  county,  it  was  well  enoughi  both  ia 
orders  and  a£t3  of  parliament, 

682.  Rex  V.  Andover^  Aftch,  Term^  24^Geo.  3,  CalJ.^JS'  ^"  <"^«f 
—Two  juftices,  in  an  order  removing  Jnn  Day  fxom  'T^'^^JTz-g^ 
iffulover  in  the  county  of  Southampton  to  Lambowrn  J'^ticcliliwtheBH 
the  county  of  Berks^  ftated  themfclves  to  be  *'  two  of  his  reives  to  be  jvf:. 
I*  majefty's  juftices  of  peace  for  the  borough  or  town  and  «*»cei  for  «a 
••  parifh  of  Andover^  isfcJ*^ — The  Court,    Enough  ap-r "  *>o«>o|b  «r 
pears  to  fupport  the  order ;  for  both  town  and  borough"  ^^T^,^ 2* 
Hre  coupled  with  parilh  j  and  they  lufncienly  appear  tOcieotiy 
be  juftices  of  either  of  thofe  places  for  which  they  were 
empowered  to  make  tliis  order. 


J V.  The  complaint  to  be  made. 

683,  Macclesfield  V,  Leithfrith.  3/^,— Order  was  njadci^*.  If « 
on  the  complaint  of  the  churchwardens,  &c.  of  the  bo-  '*^"'*5  •* 
rough  of,  &c.;  to  which  it  was  objeaed,  that  a  bo  ^Hie'^^ 
rough  may  confift  of  fevepal  pariflies,  and  then  it  bcr- ^^rdcm  of  a 
comes  uncertain  which  of  the  pariflies  are  gri<pved, — By  borough  be 
'fflfOi  Court*   Take  a  rule  tp  Ihcw  caulc#  «^' 

684.  Wefton  Riven  v,  St.  Peier\  Eajler  Term^  l.  jfnn.  An  order  of  re* 
t|t«  Salk.  492. — Upon  an  order  of  two  juftices  it  was  ob-  "*^^^  "^^^  ■*<** 
jcAed,  that  it  was  faid  to  be  upon  complaii>t  only,  and  f"^^  ^'*  "|. 

<*  ,   .  rill  A  a        '     r-        nave  becofnjoe 

Skot  upon  complamt  of  the  churchwardens,  &c.-f-l  ^^  ^^entttant^ 
Court  was  clearly  of  opinion,  that  it  mull  appear  upon  but  upr^n  com* 
-4in.or4er  of  removal  to  have  been  made  on  complaint  of  plant  o/iA*^. 
•Ac  churchwardens,  &c.     But  it  appearing  that  the  re- ''i/*-?^***''' 
torn  ftated  it  to  be  upon  the  complaint  of  the  church- 
-.Wvdpns^  it  was  urged  that  the  defeft  of  the  order  was 

fupplic4 


Ab  w*(  ot  rt.  685.  Spalding  v.  St.  John  Bapti/l,  Afid 
RM*«l  (Utioj  fgi^^  167.— This  was  an  order  of  rcoiova 
udeunm  **  *"^  churchwardens  and  ovcrfecrs  of  t 
•ompUiDtofthe"  pariftl  of  Spalding"  AND  "  To  the 
fwo  pwilbn  ii  •'  and  ovcrfecrs  ofthe  poor  of  thcparifhc 
I»o*.  •*  tiji."—"  Whereas  complaint  has  ht 

SteHorAimv, "  BOto  US,  &c."  withoyt  faying  which 
Hnfidd,  pofl.  made  the  complaint. — Farkbr,  Chitfjt. 
f'  7'i-  is  well  enough ;  for  if  both  complain,  i 

the  complaint  of  the  right  parifil. — The  C 

quafll  the  order. 

An  order  of  re-      686-    Shagford  v.    NoTlhhivey,    Mich, 

iiMxral  Aated  10  Sett,  tf  Rem.  33. — Mr.  CruiSB  moved  1 

be  made  upon  d^r  of  removal  on  the  ground  of  there  be: 

ma'Z  V.  ft«ed  in  it— Sir  Peter  Kino  fubmittet 

*•  atle^iioni,  of  the  rulc,  VIZ.  "  Upon  heanng  the  d 

"proiihi&e."  *'  gallons,  and  proofs,  &c."  were  tatitam 

b  bMi  { for  plaint. — The  Court  hpld  not ;  mi  (a  i 


ABoHereinnot  687.  Rtg.  v.  Newlitg\an,  Trinity  Term, 
titaeyr  more  i*f  Rem.  45. — .Whereas  j.  S.  had  intruded 
poron»tii»niheof^_  and  is  likely  to  become  chai^eable. 
«M^«i«d'of.  "'^  *°  remove  him  with  three  children- 
quafhcd  this  order;  for  the  julUces  bav< 
perfoiu  than  were  complained  of. 
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this  order  upon ;  for  they  have  no  power  to  fend  a  per-  R««*  ^ 
fon  away  by  an  order,  unlefs  he  has  aftually  intruded  ^^^"■^••^ 
into  the  parifli. — Mr.  Thompson.  The  order  fays  he 
is  **  likely  to  become  chargeable  ;"  and  how  can  ne  be 
fo,  unlefl  he  was  aSually  in  the  parifti. — Parker,  CbUf 
J^ftici.  The  party,  being  poor,  is  likely  to  become 
chargeable  \  but  by  the  words  of  the  order  he  has  only 
endeavoured  to  come  into  the  parifh,  which  cannot  be 
conftrued  as  imputing  that  he  is  a£lually  come  into  the 
parifh.-*And  per  Curiam,  The  order  was  quafhed. 

689.  IJ^rJham  v.  Henfield^  Eafter  7erm^    5.    Geo.    1.  An  order  cTre- 
Burr.  S.  C.  24.— The  order  was  expreflcd  to  be  'nade«**^*''"rJJ^ 
•*  on  complaint  by  you"  in  general,  not  faying  which  ^pj^^  ^  b« 
parifli  complained. — The  CotiP.T  held,  that  the  com- made  by  **^* 
plaint  muft  be  nece(&rily  intended  to  be  made  by  that  without  fayins 
parifli  who  were  aggrieved  by  the  refidcnce  of  the  pau-  ""^^^  f »«^ 

•^     *  hold  sood. 

See  Spalding  v.  St.  John  Baptlft,  ante,  page  764.  pL  685, 

690.  Rex  V.  Squth-Marjloriy   Trimty  Term^  5.   Geo,    I.  In  an  order  ^ 
Stra*  189. — The  order  runs,  **  Whereas  7.  Charlwood^^'a^yAixH 
**  and  his  wife  is  come  into  your  parifli  endeavouring  to  ^"^*|^  '^ 
*•  fettle  them/elves  contrary  to  law,  and  are  likely  to  be-  pjjfon t  rcmof- 
••  come  chargeable :  theic  are  therefore  to  require  you  t4  aduiliy 

^     •*  to  convey  the  faid  Charlu.'ood  and  his  wife  from  ^-Awr  came  into  the 
?    ^  faid  uarim  to  the  parifti  of  ^.  yr."— Martin  moved  p*'"'''^*  andeiw 
;•    to  quafli  the  order,  for  the  uncertainty  whether  the  huf-  ^5^"'*^  ** 
I  '  band  or  wife  came  into  the  parifli,  it  being  in  the  fin- 
'  -  gular,  when  it  fliould  have  been  in  the  plural  number ; 
,  and  cited  Salk.  122.  where  an  order  of  two  jufticcs  was 

i/(0/^,  and  quaflied.     Reg'wa  v.  Ingham  (a) ^  infultum  fecit  {a)  Trh^ 

.  againft    two  defendants,   and  held  ill  (^).  —  Hussey,  i»«  Ann. 

contra.    The  Angular  number  will  ferve  for  hufljand  and  W  *•  ^^  S«^ 

wife,  though  for  no  others.     The  cafe  of  an  indidment 

.  will  not  govern  this,  for  that  is  always  conftrued  ftriftly^ 

but  thefe  have  a  liberal  conftruAion.    Nor  is  the  cafe  in 

Salkeld  at  all  applicable,  for  there  the  fault  was  in  the 

mdjudication  itfelf,  but  here  it  is  only  in  tlie  complaint. 

I  lee  no  more  neceflity  to  fliew  them  in  the  parifli,  than 

there  is  to  fay  **  did  not  take  lol.  per  annum^  or  ferve  a 

•*  parifli-office,"  which  is  never  required.   But  if  it  be  ne- 

ceflary,  it  appears  fufficiently  upon  the  whole  order.     It 

is  faid.  endeavouring  to  fettle  them/elves^  and  that  they 

dire  likely  to  become  chargeable,   and   then  they  are 

ordered  to  be  removed  from  the  parifli.— Ex  per  Pratt, 

Chief  Jufticey  I  do  not  think  it  neceflary  to  fliew  they  came 

ja^  but  this  is  only  an  '^endeavoiir  to  fettle  /'and  that  may 

•       •  be 
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Ksx  ff.  be  where  the  party  never  came  in,  as  the  cafe  of  cfaiMrol 
SovTH  Mak^  }yQrii  in  one  pari(h,  when  the  fettlement  of  the  pvent 
•''•*•  is  in  another.  But  if  jt  were  neceffiiry,  it  is  impiicitij 
fet  forth,  which  in  the  complkint  is  fufficient.  To 
which  PowY^  and  Evre,  jyftices%  agreed.  —  Et  pca 
FoRTEscuEi  Jti/iice,  The  only  two  things  reqnifitefor 
the  juftices  to  adjudge,  is  the  pbce  of  the  laft  legal  fet- 
tlement) and  tliat  the  party  is  likely  to  become  cbaije- 
able.  And  thefe  muft  be  pofitive,  though  as  to  the  com- 
plaint it  is  well  enough  to  take  it  by  implication.  Thit 
IS  not  falfe  grammar,  as  doth  was  in  We/r%  Cafe^  for  it  is 
common  for  Latin  authors  to  put  the  lingular  Dumber 
where  there  arc  two  nominative  cafes.  Horace  iajfi 
Detur  nobis  locus  bora.  If  it  were  neceflary  to  ftiain  a 
point,  we  might  refer  is  to  the  huiband,  and  then  tfac 
wife  will  follow  of  courfe.    The  order  was  confirmed. 

An ofHar of  ffff-  69 1.  Rex  V.  Harely^  Hilary  Term^  la.  Gea.  2.  Anir. 
moir^it  bad  if  ^gj^ — gjj^  Thom  AB  A^NEY  moved  to  quafh  an  order  of 

forth  anTc^-J^^^^^^  ^^^  ^^  removal  of  a  pauper,  becaufe  there  was  no 
plaint  made;  complaint  fet  out  therein ;  and  this,  he  faid,  had  been  held 
§o€ji€ tmflmiii  B.  fatal  objcftion. — Mr.  Makepeace  anfwercd,  that  it 
it  thefoua.  ^^s  only  matter  of  form.-~THE  Court  (a).  Thisi 
la^c&MuriL  *^  foundation  of  the  jurifdiftion  of  the  juftices;  and 
diaion.*  tliereforc  they  quafhed  tlie  order. 

An  order  of  two  692.  Rex  v.  Stand\fl)y  Trinity  Ttrm,  13.?^  14.  Ge§,2» 
juaicet  need      Burr.  S.  C.  1 50. — Upon  an  order  of  two  juftices  remoT- 

was  audc'upon  je^tion  was  taken,  that  it  did  not  appear  in  the  order  that 
Mi/^  the  complaint  was  made  upon  o^/^     On  the  other  fide 

it  was  contended,  that  this  was  not  neceflary,  and  the  cafe 
of  Rex  V.  Southwold  was  cited  (^).  The  order  was 
quaflicd  upon  another  exception;  but  the  Court  faid 
that  the  flatute  does  not  require  a  complaint  upon  oath. 

TbeomiflSonof  693.  Great  Bedivin  v,  JVilcot^  Trinity  Term^  15.  Gi$.t, 
€9mf>lamtMd  j.  6tra.  1158.  —  An  order  of  two  juftices  was  made, 
''"^ortCT'of  *"   without  faying  it  was  upon  complaint  of  the  churdi* 

removal,  is  not  matter  of  form,  and  therefore  cannot  be  amended  by  fefllons.  S,  C.  i.ScC 
Caf,  141.  S.  C.  a.  Burr.  S.  C.  163. 

(a)  AbCcntePACE^JujVce,  *'  upon  complaint  of  the  dmcb- 

(^)  Burr.  S.  C.  140.     The  ob*  *^  wardens  and  overleen»  Ac."*  bH 

Je^ion  in  this  cafe  was,  that  there  faying  that  it  was  founded  00 

was  no  oath  ftated  in  the  order,  of  —Lie,  CUtf  Ju/tiu.      It  h 

the'  likelihood  of   the  paupers    to  '*  upon  due  pr^  made  thertof, 

become  chargeable;   it  wu    only  *' doadjud(e|**&o.  vhichit 


wanta 
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wardens  and  overfcers,  nor  that  one  of  the  juftices  was  of  GmiAT  Bb». 

the  qu0rumy  nor  tliat  the  pauper  (who  was  a  certificate-  ^^^  ^'  ^*** 

xnan)  was  become  actually  chargeable.     Upon  appeal  to        ^^* 

the  fellions,  they  fct  ail  this  right,  under  5,  Geo.  2.  c.  19* 

which  empowers  them  to  amend  defeds  in  form,  and 

proceed  to  the  merits. — Sed  per  Curiam,  This  is  1 

going  too  far ;  tliey  are  to  amend  defeds  in  form,  before^ 

they  go  into  the  merits ;  whereas  here  they  muft  go  into 

the  merits  before  they  can  introduce  the  amendment.   It 

was  never  defigned  they  fliould  infert  new  fafts,  but  only 

amend  the  informal  way  of  fetting  out  the  fads  whicn 

were  Hated.    The  order  therefore  for  the  amendmeat 

m\x&  be  quaHied,  and  alfo  the  original  order. 


V.  The  examtnatlofu 

694.  Anonymous^  Eafter  Term^   lO.  PHIL  3.  ComK  478.  Tt  It  iwt .  . 
—A  pauper  ought  to  have  notice,  and  to  oe  heard  be-  f*«T  *hat  ttm 
fore  he  is  removed ;  but  it  is  not  al;>folutely  neceflary ;  ''^^^^j*!^ 
yet  if  it  can  be,  it  is  fit  it  fliould  be  done.  ^  m^^ 

or  be  prdent  at,  tit 


695.  fP^are  v.  Stanflead;   Trinity  Ternty    I  a.    ff^ilL  3.  An  order  oT 
a-  Salt.  488.— An  order  was  made  by  tiuo  juftias  to  re-  'f^???  ^*^ 
move  H.  from  PTare  in  the  county  of  Ejfex  to  Stan-  ^^llZ^' 

ftead  m  the  fame  county.     An  exception  was  taken  to  the  before  u%  (k 
form  of  the  order,  becaufe  it  was  faid,  ^'  It  appears  upon  •nvfui,  ubadU 
•*  examination  before  m  or  one  of  usj  &ftf."  and  the  exa^^  7.  Moci.  54. 
ntination  ought  to  be  before  both  ;    becaufe  both  are  to  ^^  '^cx  v. 
jt^fkz  xi\t  judgment  of  removal. — Mr.  Cooper  faid,  that  ^^^g?'  ^^ 
by  14.  Car.  2.  c.  12.  the  complaint  is  directed  to  be  made  ^'  ^ 
to  any  juftice,  and  therefore  the  examination  alfo  may 
be  before  one  juflicc ;  and  that  it  was  only  neceflary  that 
two  fhould  join  in  removing. — Gould,  Jitftue.    The 
ftatute  directs,  and  the  pra£tice  is  to  make  complaint  to 
one  juflice,  and  then  he  grants  his  warrant  to  bring  the 
poorjnan  Before  two  juflices,  and  thenthofe  twojultices 
veto  examine  and  remove. — And,  per  Curiam,  the 
order  was  quafhed. 

696.  Munger^hun^er  v.  IVarden^  HildryTermy  lO.Geo.  I.  ^n  ordor  of 
a.  Seffl  Caf.  4C^ — An  exception  was  taken  to  an  order  of  removal  ftaciog 
juftices  for  the  removal  ot  a  pauper,  that  it  is  faid  to  be  ^^»^ »« ^^ 
made  upon  due  examination^  without  faying  that,  the  exa-  ^*^.  **".  ^ 
niaation  was  taken  upon  otf/*.— The  Court.    It  «  go^^,^  ^.^i^, 
•Hough  to  fay  the  order  was  made  upon  due  examination^  <lacinf  t!iat  tbt 
without  faying  upon  oathy  though  the  ftatute  dire£ls  the  ^xaminatioii 

examination  ^*  ••  ^^ 
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Mvwcim     examination  to  be  upon  oath  ;   for  when  it  is&ki  ift 

wIj^mj.!!'  ^^^^  ^^  ^  **  "P^"  ^"^  examination,"  it  ihall  be 
tended  to  be  **  upon  oath,"  according  to  the  &n 
and  in  the  cafe  of  Bex  v.  Grencejler^  this  tcmn  iti 
held  fufEcient  to  recite  in  the  order,  that  upon"') 
**  examination  of  the  party,  and  upon  his  afErmado 
fcc.  without  adding  tiiat  the  party  was  a  quatar. 


The amwinnthn  697 .  Rcx  V.  IVykes^  Trinity  Termf  1 1  •  Gf^  fl.  Sirs,  I( 
nraft  be  by  tbt  — It  was  held,  that  though  the  complaint  of  a  paup 
l!iak!^"d'^  fcttlcment  may  be  to  one  juftice,  yet  the  rxamiKaim  01 
filPB      cr  cr.   ^^  j^  ,     ^^^  ^^j  tliofe  liiat  fign  the  order  of  rcmoi 

8|Ik.  4S8.  ''  ^ 

Jjidr.  z^U      See  Rcx  v«  Stanftead,  ante,  page  767.  pi.  695. 

An  order  of  698.  i?rjr  V.  fVykes^    Trinity  T^rnij      II.  &  12.  Cfl 

removal  ought  ^;7^/r.  238.— An  information  was  moved  for  againft 
toftaiethaithejy^j^gg  for  figning  an  order  of  removal  without  fi 
^iJJSJI^^  moning  the  party. — ^The  Court  granted  the  inl 
beard.  mation. 

Anofdorof  g^g.  J^^x  V.  Fetherton^  Hilary  Term^  13.  Geo.  2.  2.  J 

nsDoval.  lUtlng  ^w;  45.— The  Order  was, «'  Wher  e  a  $  complaint  hash 

it  to  have  been   ,. -^  ^t    ^  ^        j  i>    «  1        j-    j    '^  i 

iDadettpen<2K<      "^"^  ^^  ^s  -/f.  and  B.  &c.  we  do  adjudge  xiponiiWfl 

sfffidefstim       *^  Ji derail  on  of  the  complaint " — An  exception  was  tab 

iniiead  9I  txa*  Becaufe  from  aught  that  appears,  it  might  be  made  hji 

atmoiiMy  "^"^"  jufticcs  of  their  own  thinkin^^  ;  for  it  fhould  be  rocntiew 

oeat.  jj^^^  ^1^^  order  was  made  upon  due  examination^  2nd6fili 

the  cafes  of  Rex  v.  Cicncefur  and   Rex  v.  Nuchee  H^ 

ton. — But  by  the  Court,    As  the  order  is  faid/ofc 

made  upon  **  due  conlideration,"   tliat  implies  "ate 

examination,*'  and  therefore  it  is  wclL 

Thcjofticcsof  7^^-  ^^^  ^-  ^^^'^  ^''  -^IdwinSy  Mich.  Term,  TJ-Ga^ 
one  county  can- jBwrr.  5.  C  1 36. — Two  juilices  remove  Elizahcth  Htja 
not  make  an  and  an  infant  baftard,  fix  years  old,  from  Hi^.mA'A 
order ojremoval  j^n^jhirc  to  Coin  St.  JIdzuin's  in  Glouccfierjhire,  Thcordff 
Wo/takcnTnd'  ^^^  madd  by  two  juftices  of  IViltJhire^  on  an  examinatiofl 
tranfmiitcd  to  of  the  mother  of  tlic  child  removed,  taken  before  tit 
thembyjuf-  juftices  of  Middle/ex ^  which  had  been  tranfmittcd  totljt 
ticcsof  another  juftices  of  JViltJhirc^  with  an  affidavit,  verifying  that  i 
•?^«!l*r**.K      Vvas  duly  taken.     It  was  contended,  that  a  certificate  of 

tnougn  lucn  .     -,  /      .  ,  111  •        •    n  •       k  » tlirf 

examination  be  One  jultice  IS  to  be  regaided  by  another  jullice,  Dutuw 

verified  by  oath  upon  the  prefeiit  occafion  it  did  not  reft  merely  onactf- 

that  it  wai  duly  tificate  ;  for  the  juftices  of  Wiltjhire  for  themfelvcs at 

'**'*°'  jadgc,  **  that  it  appears  to  them,  upon  due  examinatwa 

*'  and  enquiry  upon   oath  into  the  premifcs."— lA 

Chief  Juftice.    It  is  plain,   that  tliefe  mitfoirt  J»M 

hall 


Aldw2M*s« 


REMOVAL   OF   THE   POOlt.  769 

TQ  grounded  their  adjudication  upon  the  cjcamination      Rixv. 
nfmitted  to  them  from  the  Mlddlefex  Jujlices.     What     Coln  St. 
ry  examined  and  inquired  into  upon  oath,  wasthecon- 
^ance  of  the  child  out  of  one  parifli  into  the  other. 
)w  the  examination  on  which  they  relied,  being  taken 
two  juftices  of  another  county  ;  and  the  perfon  exa- 
ned  by  thofe  juftices  remaining  ftill  alive,  for  aught 
Lt  appears  to  die  contrary ;  it  is  plain,  this  depofition 
ght  not  to  have  been  received  as  evidence  to  ground 
:ir  adjudication  upon;  though  it  might  perhaps  have 
:n  ufed  as  concurring  evidence.    1  have  often  heard  it 
dared  here  (and  by  Mr.  Justice  Eyre  particularly), 
Lt  both  J  uftices  ought  to  be  prefent  at  the  viva  voce 
imination    of   the    witnefles. — Page,    Jujlke,      1 
nembcr  a  cafe  wliere  it  was  determined  that  both 
lices  muft  be  prefent;    and  that  it  is  not  fufHcient  for 
e  juftice  to  examine  the  matter  and  tranfmit  it  to  the 
icr,  and  that  other  to  fign  the  order  without  examining 
:o  the  matter  himfelf.     If  the  woman  was  alive,  fhe 
ght  tohave  been  examined  by  thcfe  juftices  themfelves. 
It  even  fuppofing  that  Ihe  was  not  alive,  yet  ftill  I  do 
A  know  that  they  could  regard  that  Middlefcx  exami- 
don.     It  does  not  appear  that  the  Middlesex  juftices 
id  any  jurifdiftion  :  for  no  complaint  appears  to  have 
«n  made  before  them  ;  and  if  not,  they  could  have  no 
rifdi6lion.       The  juftices  having  fet  forth   (though 
ry  were  not  bound  to  do  it)  the  grounds  of  their  adju- 
ation,  the  Court  will  judge  of  the  fufficiency  of  them. 
Z?H  APPLE,  JuflicCy  concurred  in  opinion.    He  agreed  to 
at  Mr.  Justice  Page  had  laft  faid:  and  he  remarked, 
t  tlie  juftices  found  this  their  adjudication  of  the  place 
"ettlcment  wholly  upon  the  tranfmittcd  examination 
h  they  ought  not  to  have  admitted  at  all.)     The 
evidence  related    only  to  the  coming  into  the 


exnmiftatiem 


>  "■•  Rex  V.  Howarthf  Trinity  Termj  17.  Isf  1 4.  Geo.  2.  rr-t  _ 

^ The  Court  granted  an  information  againu  a  jul-  of  a  pauper  for 

^^f  peace,  for  figning  his  own  and  his  father's  name  thcpurpofcof 
*^Jier  juftice  of  peace)  to  an  order  of  removal  of  a  removal  mull 
«^ard  child  ;  the  ad'  of  parliament  exprefsly  direfting,  ^  '^^'""1? 

^^/i^iiii  i_  'rt-  I  9'  figncd  by  the 

^  t  Inall  be  done  by  two  jullices,  and  upon  exami-  f^^p  ^^^  j^f, 
^xi  before  them:    whereas  the  juftice  whofe  name  ticcs in  ilw    '* 
^5gned  by  the  other  was  at  a  great  diftance  from  the  prcfencc  of 
^»  and  was  not  at  all  privy  to  the  tranfaftion  ;  and  ^^^^^o'^'^** 

is  therefore  an  illegal  aft  in  refpeft  to  the  confe- 
ree of  it  to  the  pauper  and  to  the  burthen  of  the 
'"t:DL.  II.  D  d  d  parifti; 
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Rix  V.      pari(h  ;  and  though  it  is  fworn  that  the  pradice  inthll 

HowARTH.    county  was  for  one  jufticc  to  lign  tJie  name  of  another, 

that  will  not  excufc  him,  but  is  rather  a  greater  rcafon 

for  granting  the  information,  that  this  illegal  prafticcnnT 

be   put  a   flop  to.      A  cafe  was    cited  of  the  Kkfv, 

X*)  Antf,  page  Z/^-^vj  {a),  whcrc.  the  Court  held,    that  an  information 

768.  fiiould  go  againft  three  juftices  for  granting  an  order  of 

removal;  three  liaving  iigned  it,  and  only  one  of  thca 

having  examined  the  party, 

An  order  of  re-      70^.  J^exv.  Bagworth,  Ea/ter  Term^  1X2.  Ceo.  3.  Cald.  X'^ 
movainccd  not — The  order  vvas,  "  Whereas  we,   the  faid  juftices, 
Aatc  an  txami.^^  upon  examination  of  the  premifes  upon  oath,  andolhc: 
nati^oTfummonsii  circumftances,  do  adjudge  the  fame  to  be  true,  ic* 
o  tcpauptr.    ^D^^vRpxL  contended,  that  this   order  could  not  li 
fupported  in  point  of  form,  for  that  it  did  not  appear tt 
have  been  mad/s  upon  proper  and  fufficient  evidence,  rf 
being  made  only  upon  examination  of  the  premifes \  vi 
that  an  enquiry  generally  into  the  fubjeft  matter  is  ooe 
enough,  for  that  the  pauper  himfclf  muft  be  exatninflli 
(*)  Antt,  page  and  he  cited  Rex  v.  iyykcs[h)^ — Buller,  Juftke.  It 
768.               cannot  be  neccflary  in  all  cafes,  that  the  pauper  Ihoull 
be  examined.     In  that  of  an  infant  of  tender  vemit 
would  be  impoffible.     There  is  no  fuch  general  nifcr 
and  as  to  the  cafe  cited,  it  was  an  information,  and  ihbI 
therefore  have  gone  on  different  grounds.     The  juftica 
probably  had  refufed  to  hear  the  pauper.— -D A YREIL 
l^till,  us  in  the  prefent  cafe  the  pailpcr  is  not  Ihtedto 
be  an  infant,  or  under  any  fuch  dilability  as  would  pf^ 
vent  her  giving  material  evidence,  it  fhould  apoeartlat 
fhe  had  been  lirft  fummoned  ;  fhe  ought  to  have  had  no- 
tice, and  to  have  been  heard,  before  her  removal  ;  as&i 
might  have  produced  a  certificate,  or  fhewn  other  fuS* 
cient  caufe  whv  Ihe  ought  not  to  have  been  removci- 
B  ^'    "        '^ ' 


(r)  Ante,  page  1 
767.  pi.  694.    Ju 

"  not  abfolutely  necelfary." 

The  tcftimony  l^y  ^'^  ^-  Bucklehury,  Ea/ter  Term^  26.  Gto.  3.  i.7if« 
of  the  father  to  Rep,  164.— An  order  removmg  three  children  all  unAr 
prove  the  dcri-  the  age  of  feven  years  ftated,  **  We  the  faid  juftico, 
vative  fctdc-  ««  upon  due  proof  made  thereof,  as  well  upon  the  cxami- 
ri^n,  may  ;;  "^^^^^^  .f  ^7/W../A  their  grandmother  upon  oath  af 
be  difpcnfed  otlierwi  fe,  and  hkewife  upon  due  confidcration  had  rf 

with  where  his  *'  the  prcmifcs,  do  adjudge,  &c."— Wilson  contendei 
attendance  can-  that  the  oidcr  was  informal,  becaufc  it  appears  on  tbi 

not  bcprocurcc',  *  *  ^ 
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fece  of  it  to  be  granted  on  the  examination  of  the  grani^      R^*  *• 
mother^  and  not  on  that  of  x\\t  father  of  the  children,  ^°^^*^^*"*^' 
which  ought  to  have  been  heard  before  the  juftices  made 
the  order. — But  the  Court  were  clearly  of  opinion  that 
there  was  no  objeftion. 

704.   Rex  V.  Ertfwelly  Trinity  Term ^  30.  Geo»  3.  3.  T^rw  If  two  juftices 
'    Ittp,  707. — The  pauper,  Jehn  Sharpe,  came  into  the  parifh  '*K*  ^^\  '*""*'* 
oilcklmgham  All  Saints  m  1767,  where  he  was  employed  ^^(.7^,^^^^^^ 
as  a  day-labourer  to  work  on  the  navigation.     In  1779  his  feitiemcnt 
he  was   taken  before  the  reverend  T.  Ball,  D.  D.  and  but  do  not  re- 
Clement  Tookie,  clerk,  two  of  his  majefty's  juftices  of  the  ""ovchlm,  and 
'peace  for  the  faid  county,  by  the  ovcrfcers  of  the  V^^^^l^^^^^^^^' 
of  the  parifh  of  Icklingham  All  Saints,  for  the  purpofe  of  or  becomes"  * 


!«• 


being  examined  as  to  the  place  of  his  laft  legal  lettlement;yi«r  j  ^«.  Who* 

in  confcquence  of  which  the  following  examinatioiv  was  f*^cr  two  other 

taken  upon  oath  before  thofetwo  juftices  (a),  and  fignedJ"^*"*^*^!"*^ 

by  the  pauper  ;  that  is  to  fay,  '*  County  o(  Sufolk.  The  ^^^^^  liv*' 

*•  examination  of  John  Sharpc  of  Icklingham  All  Saints  in 

**  the  faid  county,  labourer,  taken  on  oath  before  us  two  ^  ^^nj^'yvin 

**  of  his  majefty's  juftices  of  the  peace  in  and  for  theBJrr^S.C.  csL 

•*  fiid  county  the  19th  day  of  February  1779  touching 

•*  the  place  of  his  laft  legal  fcttlemcnt ;   who  faith,  that 

**  about  24  years  ago  he  duly  let  himfclf  for  a  year  to 

•*  Thomas  Pepper  of  Erihwell  in  the  faid  county,  farmer, 

<*  but  cannot  recoUeft  his  waees;    that  he  duly  entered 

•*  on  his  faid  fervice,  ferved  tlie  year  in  Erijkvell  afore- 

•  •*  faid,  and  received  his  year's  wages ;  fince  which  time 

•  ••  he  has  done  no  aft  whereby  to  gain  a  fcttlement  elfe- 
«*  where,  to  tlie  beft  of  his  knowledge.  John  Sharpe. 
**  Taken  and  fworn  before  us  the  day  and  year  firft 
*•  above  written."     No  proceedings  were  had  m  confe- 

"  qucnce  of  this  examination  until  the  order  of  removal 
'^hich  is  the  fubjeft  of  this  appeal,  was  ppplied  for  and 
flsade.  The  pauper,  from  the  time  of  the  examination 
being  taken,  continued  to  xtfiAt  in  Icklingham  All  Saints 
for  about  five  years,  endeavouring  togain'his  livelihood, 
and  without  becoming  chp.rgeable  to  that  parifh,  when  he 
became  infane,  and  continued  in  a  ftate  of  infanity  to 
riic  time  of  his  removal  to  Erifwell  as  aforefaid  fb),  ^  On  , 

the  part  of  the  refpondents  this  examination  was  offered 
in  evidence,  and  objected  to  on  the  part  of  the  appellants  ; 
but  it  was  received  lay  the  Court,  the  hand-writing  of  the 
jviUces  who  took  the  fame   being  firft  proved ;    and 

(«)  Tbefe  were  not  the  two  juf*    refllons,  wlio  Aatcd  as  a  fad,  thtt 
iSces  who  removed  the  pauper.  "  the  pauper  continued  infanejiC  iht 

(h)  Tbit  cafe  was  returned  to  the    **  time  of  hearing  this  appeal.*'    . 

D  d  d  2  ttpoa 
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upon  that  and  other  evidence  the  ieflions  confimif  J  ^t 
order ;  but  they  alio  Hated,  that  in  their  opinion  the  evi- 
dence produced,  exclufivc  of  the  faid  examination}  was 
liot  fdfncient  to  warrant  that  determination.  —  The 
Court  were  divided  in  their  opinions  rcfpefting  this 
cafe — GvLosB^yufticc,  and  Lord  Ken  yon,  Ch'ufjujtict^ 
being  of  opinion,  that  the  jullices  upon  this  evidence 
ought  not  to  have  removed  the  pauper — BuLtER  *ttl 
AsiiHi'R.T,  JufiiccSy  contra. 


VI.    The  adjudication. 

Anidjudication  705.  Trowbrtdgc  z\  Wcftony  Mich.  Trrwi,  8.  jyill.y 
of  iaft  fettimens  2  5://jt.  473.  — It  was  moved  to  (]uafli  an  order  of  turo 
"  Tc^WflA  i"^^^^^>  which  recited,  '*  Whereas  B.  is,  as  we  arccre- 
7!!,L*^!,wt/    "  dibly  informed,  the  place  of  his  legal  fcttlement,"  noC 

Ural  jatitmem.  ^  j  '  r  r  a  '     t    *%    *         t  /-      t 

averrni^  tiiat  it  was  the  place  ot  his  lalt  legal  IptticmcDli 
as  it  ought}  for  that  the  ilatute  fays,  the  poor  perfoa 
Ihall  be  removed  to  tlie  place  vrlici-e  he  was  Iaft  legaDf 
fettled: — and  it  was  quafncd  (n). 


In  an  order  of 
removtl  it  is 
not  fufTicient 
th:4t  it  nppear 
in  thv  ompiaint 
which  was  the 
place  of  his  lal\ 
legal  rettlementj 
it  mull  alio  ap 
pear  in  the  aJ- 
judication  of  tlie 

An  order  of 
removal,  lUtin^ 
that  it  appears, 
on  the  oath  of 
j1,  B,  that  the 
pauper  was  latt 
legally  fettled  at 
C.  is  no  adju* 
dication. 


706.  Bury  v.  ArundeU  Eafter  Term^  9.  IFilL  3.  1.  StfA 
479. — "  Whereas  complaint  hath  been  made  to  us,  that 
"  Jiicob  Duck':n^  with  his  wife  and  children,  came  from 
*'  his  place  of  abode  and  Iaft  legal  fettlement  in  Bun  ta 
**  Jrundt'lyWQ  therefore  require  you,  &c.*' — Naught;  for 
there  is  no  adjudication  of  the  juftices  which  was  his 
jaft  k'gal  t'ettlcment,  but  only  a  complaint  that  Burj^s^y 
which  doth  not  appear,  whether  true  or  falfe. 

juUiccs. 

707.  Rex  V.  Hachicyy  Tr'mty  Tcrm^  9,  PVilL  3.  Salk.^ri' 
_ii  Wliereas  complaint  has  been  made  to  us,  that 
"  rjizautih  Fulford^  wife  oi  Uriel  Fulf or dy  is  latelv  coise 
•'  into  the  parilh  of  5/.  Giles  Cripplegate^  and  is  likclvto 
*•  become  chargeable  to  the  fame;  and  whereas,  on  oath 
"  made  by  the  faid  Elizabeth  Fulford^  it  appears  that  her 
**  hulband  was  Iaft  legally  fettled  at  Hackney ;  thcfc  ai« 
*'  therefore,  &c/* — Qualhed ;  becaufc  there  is  no  ju(^- 
ment  of  the  juftices  concerning  the  Iaft  legal  fettlement, 
but  only  the  oath  of  the  woman. 

(<i)  Mich.  -;;.  Ann.  B.  R.  it  was    becaufe  by  every  new  fettlnnent  dH 
held,  that  legal  fettlement  and   Iaft    precedent  fettlement  is  difcharscd, 
Ic^al  fetticment  are  the  fame  thing. 
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ng 


2, 

y- 

nd  was  likely  to  become  chargeable  to  the  laid  pa»-ilh,  family, 
and  adjudging  Sandhurft  in  Kent  to  be  his  laft  legal  fettle-  5.  p.  in  Beaton 
ment,  ordered,  that  John/on  and    his   wife  and  tamilv  v.  Sifton, 
fhould  be  removed  to  ^ar.dhirjt : — which  was  quaflied,  J>''«-  »M* 
becaufe  non  conftat  what  is  meant  by  his  family,  and  fomc  ^ec  alfo  nixton 
of  them  may  have  a  le'jal  fettlemcnt  at  brood,  though  "•  ^^y^^^^ 

709.  SuddUcomh  v.  Burwa/o^   Trinity  Term,    13.  IVilL  3.  An  order  of 
a.  Salk.  491. — Exception  was  taken  to  an  order  of  two  *'^J^o^*' '""^ 
jufticcs,  Becaufe  it  was  only  faid  to  be  complained  ^Y^^^lc^l^^^^^l 
the  churchwardens,  that  the  pcrlbn  removed  was  likely  ^w'tn^iij^^^^ 
to  become  chargeable,  but  not  adjudged  fo  hy  the  }uU  hccom  cbargt 
tices. — Holt,  Chief  Jujiiccy  faid,  That  the  juftices  can-  «^/*i  forft*(ii 
not  remove  a  man  unlefs  he  be  likely  to  bjcome  charge-  ^T^- ^V^'T'. 
able,  for  otherwifc  they  might  remove  a  man  of  an  eftate.  fhy'officcrs  as 
i\nd  he  took  a   diverfity,    that   where    the    order   is,  likdy  to  become 
•*  Whereas  it  appears  to  us,  &:c.   on  the  complaint,  &c.  chargeable,  is 
**  that  7.  S.  IS  likely  to  become  cluirgeable  to  the  pariOi,"  "*^'  fufficicnt. 
that  will   be  v/ell  enough;    but  where    it  is,  as  here,  ^^^^^^  ^*|f  "^ 
♦*  Whereas  complaint  has  been  made,  &c."  that  is  ill.     chcfhirc, 

EaQer  Term,  a.  Ann. 

710.  Alalden  v.  Fietwick,  Trinity  Term^  2.  Ann,  2.  Salk.  An  order  re- 
530.— ^An  order  was  made,  reciting,  that "  Whereas  com-  "moving  a  certi- 
♦*  plaint  has  been  made  unto  us  by  the,  &c.  that  7.  S.  2!?^  ff.  ^ 

*,.,-  .  ,  '  h       r    o  •»•'  mult  adtuai§ 

**  who  is  lately  come  into  the  parilh  ot,  &c.  with  a  cer-  that  he  was 
**  tificate,  according  to  8.  &  g.  fVilL  3.  is  adually  charge- a«uaUybccomt 
•*  able  to  the  parifh  :" — and  quaflied  ;  for  the  jufticcs  c'^^gcabk* 
muft  adjudge  him  to  be  chargeable,  or  at  leaft  muft  fay 
it  appeared  to  them  that  he  was  fo  ;  but  the  juftices  need 
not  adjudge  the  place  that  gives  the  certificate  to  be  the 
place  of  his  laft  legal  fettlement. 

711.  Reg,  V.  Newton^  Hilary  Term,  9.  Ann,    I .  Sfi/J\  Caf  An  order  n- 
t6i. — On  fhewing  caufe  why  an  order  of  two  juftices  for  moving  a  wit. 
removing  a  certificate- man  mould  not  be  quafhed  becaufe  fi^<^[^-p**'p^'h 
the  c^tiiicate  was  not  faid  to  be  allowed  by  two  juftices ;  wM^bcrome'*' 
it  was  infifted,  that  the  juftices  have  adjudged  Newton  to  chargeable,  mi 
-be  their  laft  legal  fettlement,  which  was  fufficient,  and  adjudging  die 
that  the  certificate  fhall  be  prcfumed  a  good  one,  as  in  H*<»  ^o  «'Wch 
the  cafe  of  wages  intended  in  huflDandry.      ^'^'^  cafe  J^j;).*;j^*';jJ^ 
of  Horncoftle   v.   Bojton  was   cited   on   the  other  fide,  ^^  ,Jjj  ^JJ^. 

mentj  is  good,  although  it  do  not  fiate  that  the  certificate  wm  allowtd* 

D  d  d  3  where 
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Rex  v.  where  two  juftices  were  witncflcs  to  a  -certificate, 
UiwTOK.  a,^j  ^Y\Q  Court  held  it  no  good  certificate,  fcr  juf- 
tices ought  to  allow,  and  being  only  witneflcs  was  not 
a  mark  of  their  approbation. — Mr.  Justice  Probyn. 
The  order  is  good,  for  it  fets  out  tliat  the  pauper  came  by 
certificate,  and  the  juftices  adjudge  he  was  adlually  cliarge- 
able,  and  that  Newton. \\2ls  the  place  of  his  laft  legal  fettlc- 
ment,  he  having  gained  no  fettlemcnt  elfewhcrc  Cucc; 
which  fets  out  the  whole  reafon  of  their  judgment,  and 
would  make  the  fettlcment  good  if  there  had  been  no 
certificate  ;  therefore  the  order  of  removal  mull  be  con- 
firmed. 

An  order  of  re.  ^12.  Reg.  v.  M'lddleham,  Mich.  Term^  9.  Ann.  FoUj^ 
movai,  without  _^j^  LuTWYCHE  moved  to  quafh  an  order  of 
that  the  place  jultices  which  was  for  the  removal  ot  a  poor  perfon 
of  the  removal  from  the  parifh  of  A,  to  Middkham.  The  exception  to 
wa*  the  place  of  thcordcr  was,  Becaufe  the  juftices  havcfct  forth  that  Mid-- 
jaft  Vy\it\^^^  dlcham  was  the  laft  legal  fcttlement  of  the  father,  there- 
icmcnr,is  a  .  ^^^^  ^j^^^  ^^^^  ^^^^  ^^^^  there ;  and  it  appears  he  was  ten 

years  of  age. — Chief  Justice  Parker.  The  juftica 
have  made  no  adjudication  what  place  was  the  place  of 
the  child's  legal  fettlement ;  they  only  fay  that  Middlehtm. 
was  the  place  where  his  father  was  laft  legally  fettled, 
and  therefore  they  do  remove  him  thither ;  they  have 
left  us  to  judge  where  he  was  laft  legally  fettled;  and 
this  is  lit  the  nature  of  a  judgment,  and  ought  to  be 
more  certain.^ — Er  per  totam  Curiam,  The  crucr 
was  qualhcd,  becaufe  tiie  fettlement  of  the  father  is  not 
ablolutcly  ncccffary  to  the  fettlement  of  the  fon. 


An  o'-der  ftat.         7 1 3.   Anonymou^^  Trinity  Term ^    IQ,  Ann.   Sett,  t^  Rem. 


permitted  to  THWAiT.     This  is  Uncertain;  it  may    be    five   or  tea 
V -bide"  u bud.  years  lierice.  —  The  Court  directed  the  order  to  be 
qualhed. 

•An  order  of  re-       p^,   Jj,,^.   ^.  IVnltham  Magna^  Eafur  Tt^,n.   10.  Jne. 

T:X^ttr^  f:'f'  ^,  ^^'^-  38.-The  order^adjudged,  that  the  pauper 
fen  removed  is  ^^  likely  to  become  chargeable,  as  we  are  credibly  in- 
liiaiytobe-  "  formed." — Parker,  Chief  Ju/iLe.  It  is  the  beb'cfof 
come  charge-     another:  this  is  no  adjudication. 

able,  4/1  ivr  are 

iitftrmtd,  is  bad.    Sec  S.  P.  Salk.  473, 

715.  lUi 
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715.  Reg,  V.  RochvUl,  Trinity  Term^    11,  Ann.   S.-ft.  y  In  an  order  of 
Hern.  21.— The  order  ftated,  that  *'  Whereas  it  ap- ^*^'^^^"| ^*»*: 
**  pears  to  us,  upon  the  oath  of  Eleanor  Jones,    rclitt  of»*  arc  Jikely  to 
*'  Edivard  Joncsy  that   llic  and  licr  daughter  Alufy  were  *<  become 


bccpmc  charge, 
not  amount  to  an  adjudication. — The  Court.  The 
words  ''  who  are  likely  to  become  chargeable*'  are  al- 
ways the  words  of  the  juftices  ;  if  it  had  been,  that 
**  they  are  likely  to  become  char2;cahle/'  t!icn  it  had  * 

been  a  recital  only,  and  the  words  of  the  overfcers. 

716.  Reg,  V.  St.  Mary  Ottery^  Mich   Term,    12.  >^w//.  An  adjudication 
Sett,  tsf  Rem.  32. — Two  juftices   fend  a  pcrfon   from  *'»»^  ^h«  pawp«r 
St.  Mary  Ottery  in  Devon  to  the  parifli  of  St,  Alary  in  ^^^^^^'^f^^^ 
Briftol^  adjudging  in  the  order  that  he  was  laft  legally  ^^^"*^.^^*^^^ 
fettled  there,  according;  to  their  knozvled^^e. — Mr.  Fortes-  knoxuItdgii» 
CUE  objefted,  that  they  ihould  have  laid  that  he  was  laft  bad. 
fettled  there. — The  Court.     An  order  of  removal  is  a        . 
judgment  which  muft  bp  certain  and  pofitive  ;    the  pau- 
per might  have  been  fettled  elfewhere,  and  the  juftices 

not  know  it.     The  order  was  qualhed. 

717.  Egburn  V.  Hartly-wintlyy   7rinity  Term^    12.    yfnn.  An  order  o(re^ 
I.  Se//:  Caf.  45. — An  order  adjudges  that  J.  S.  was  idi-  "»°^^^  ^^^'^S 
tied  at  R.  and  therefore  the  iuftices  remove  his  ^^''^^<^w  |^^^[*,  *"^'  * 
and  children  to  B. — The  Court  qua/hed  tlie  order  ;,ncnj   ^nj  ' 
for  the  wife  may  get  a  fettlement  after  the  death  of  her  therefore  re- 

hufband,  moving  hit  wi- 

d.>w  there, 
Without  adjujglng  It  to  be  the  place  of  his  fettlement^  \%  bad. 

718.  StaUinghurgh  v.  Haxhay,  Trinity  Term^  4.  Geo.  \.  An  order  of  re- 
1.  Sejf.  Caf.   131. — Hawkins,  Serjeant^  objefted  to  an  moval  flaiing, 
order  of  removal,  becaufc  there  was  no  adjudication  ;  it  '^'  **  ^"  ^**- 
only  faid,  that  ^'  we,  on  examination,  do  believe  the  fame  "^;"*'»^« ^^  ^^ 

-'     ,      '  ,,  ,    .  II-  1  •  oeijeve  the 

"  to  be  true  ;     and  a  man  may  believe  a  thmg  on  un-  f^me  to  b« 
certain  evidence :    but  if  it  had  been,  **  it  doth  appear  to  true,*'  it  bad. 
**  us,  &c."  it  had  been  well  enough. — The  Court  held 
the  objeftion  fatal,  and  the  order  was  quafticd- 


icet 


719.   Rex  V.   WeftwooJ,  Hilary  Term,  4.  Geo.  i.    S/;v7.  The  juflu 
72- — In  an^  order  of  removal  the  complaint  was  recited  muft«4/;W^#ih« 
to  be  to  one  juftice  only,  but  the  ordering  part  is  by  two  pJacc  to  which 
juftices  ;   and  this  was  held  good. — ^Then  exception  was  m^^Jlj'^^ 
Uken^  that  there  was  no  adjudication  of  the  place  fo  th^  pboeof 

his  liillcKal  fcttiemeau 

D  d  d  4  which 
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Rt»  V.      which  he  was  removed  being  his  laft  legal  fcttlci 
Weitwood.    but  only  **  /Ve  order  him  to  be  remrutd  to  A.  aahefi 
**  A/j  laft  legal  Jettlement^^^     And  for  this  fiiult  the 
was  qua(hed. 

An  order  ftac  720«  Teelby  v.  ff^tllerton^   Hilary  Tlrrm^  4.  G/fl.  i. 

inf  thatihc  77. — In  an  order  the  juftices  adjudged  that  a] 
pCTfoo  removed  ^^^  bccomc  chargeable. — Et    per  Curiam.     T 

Ta  *^[c^$  "^^  fufficient,  for  the  ftatute  only  enables  the  jufti 

c^rgca  c,  I  ^jvf^Qyg  perfons  likely  to  become  chargeable,  for  ; 

S.  c  X  SefT.  of  ^iic  greateft  eftate  may  poflibly  one  time  or  otb 

Caf.  1x7.  come  chargeable,  though  U  is  very  unlikely  ;  and  i 

Saiic.4u;i.  a  perfon  removcablc  ?     There  is  as   much  difFerti 

a.  Mod.  Ca.  this  cafe  between  may  and  likely^  as  between  a  pofl 

'5''  and  a  probability. 

An  order  re-  ^^j^  Hobeyv,  Kingibury^  Trinity  Termy  8.  Gee,  I. 

llirl"rand"'  527.— Two  juftices  adjudging  the  fettlement  of  th. 
child,  ft'aiing  band  to  be  at  Kingsbury'^  and  that  he  is  likely  to  b< 
that  the  man  chargeable  to  Hobey^  fend  him,  his  wife,  and  fon  c 
only  was  likely  year  old,  to  Kingsbury:  and,  Whether  this  was  gooc 
*h*'*^^h'^  the  wife  and  ciiiJd  ?  was  the  queftion.-«-And  held 
is  g«)d  as**       enough,  and  the  order  confirmed. 

to  the  wife  and  child. 

An  order  of  re-  722.  Rex  V,  IVamhilU  Trinity  Term^  3.  £^  4.  ( 
mosi!iad]udg\ni  ^^  ^^jj-  Q^j^  gi.—l'wo  jufticcs  made  an  order  to  n 
«nA*!!f'?.l     7.  tludfon  and  two  children  from  the  parilh  of  T 

place  of  iLttlS-      J  J    .  jtr         1  'n     '  \      r  i 

ment  to  bo  at    grcivenev  jn  burrey  to  lyarnhiU^  in  tnele  words  :  ** 
rf^.  isbad.         *'  pcarcd  to  us  that  J- H.  was  an  hired   fervani 

fcrvcd  in  the  pariih  of  I^.  according  to  the  ftat 
tliut  cafe  niaJe  and  provided,  which  we  adjudge 
true  ;  and  we  do  alio  adjudge,  that  the  laft  lea! 
of  the  faid  J,  //.    is  at  IVarnhill  in    the  coui 


<<        0-.   Ar     »' 


BnksV  This  order  was  moved  to  be  quafhed  c 
exception,  Bccaufe  there  is  no  adjudication  in  i 
the  laft  legal  fettlement  of  the  perfon  removed 
JVamhilU  the  ^oxA  fettlement  being  left  out. — Mr.M 
attempted  to  fupport  the  order,  that  the  words  la 
place  in  the  adjudication  were  fufficient  of  them 
without  infcrting  the  vfovd  fettlement. — By  the  O 
Here  is  no  adjudication  of  a  fettlement,  and  tliefe 
are  never  to  be  made  good  by  implication. — 
(juafhed. 
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7:>3.    Ufculm    V,   CUfthydon,    Mich,  Tnm^    l^*  Geo.  2.  In  an  order  of 
J^un,  S.  a  138. — Rollings  inoved  to  quafh  an  order  j;^^^*^ «  «- 
of  removal  ot  Richard  Minify^  J°^^  his  wife,  and  ^^''.^•coonty  h»  the 
Richard^   ai\d  Henry y  their  children,  from  Clijthydon  to  maryn  is  fu/. 
Ufculm  in  Dcvoti/blrc^^n^  an  order  of  fellions  confirming  Sclent  j  nor 
it.     He   made   three  ohjcdions  to  the  original  order,  "f*****^'?'*^' 
First,     The   direction   does    not   mention    in     ^^hat  ^^^*^^"^|J^^ 
county  the  parifli  of  C/iJihydo)j Iks,     Secondly,  The  ages  ^n  exprcfi  ad. 
of  the  children  are  not  mentioned.     Thirdly,  It  is  i'MjudfcatiM  of  ibe 
the  paupers  are  likely  to  become  chargeable,  but  does  not  P'ac«  of  ^^^ 
lay  to  what  parifh. — Sir  Thomas  Abney  now  fhcwcd  f'"*'*^?^*"' ^'''  • 

r        T7.  et  r\         19  '     '      ^i  •  J  ..1  out  there  niMlt 

caule.     riRST,  ^^  Devon    is  jn  the  margin  ;  and  the  or- 5.  jj^^,,  ^  ^^^^^1^^ 
der  is  directed  to  the  churchwardens  and  overfeers  of  pUimand  m 
Cilfthydcny  and  to   the  churchwardens  and  overfeers  of  adjudication  of 
Ufculm^  in  the  faid  county  ;  and  it  appears,  that  the  juf-[Jjf  P^upcrj 
tices  are  iullices  of  the  county  of  Devon,     The  county,  l"^  *  ^y  ^ 
bemg  m  the  margni  is  lumcicnt  in  an  ofder.     secondly,  zhXctotkifarijt 
The  objedlion  to  the  omifTion  of  fpecifying  the  ages  of  eom^laiMwg\jfi^ 
the  children  has  been  often  over- ruled,  where  it  is  ex- 
prefsly  adjudged  to  be  the  fettlement  of  the  children 
themlelves.    Now  here  it  is  adjudged,  that  their  laft  legal 
fettlement  is  in  the  parifh  oi  Ufculm,    Thirdly,  The 
adjudication  is  in  this  form ;  "  And  whereas  upon  due 
•'  examination  and  inquiry  made  into  the  prcmifes,  it 
**  appears  to  us,  and  we  accordingly  adjudge,  tl^-at  the 
•*  faid,  &c.  are  likely  to  become  chargeable.*'     It  is  not 
neceflary  to  add  to  what  parifli,  becaufe  it  is  an  order 
made  upon  the  complaint  of  the  churchwardens  and 
overfeers  of  Cllfthydon^  that  they  were  become  chargeable 
■to  ihat  parifh. — Mr.  Hollixgs  replied,  that  the  juflices 
cannot  remove  perfons,  unlel's  they  are  likely  to  become 
chargeable  to  the  pari/h  from  whence  they  remove  them : 
as  in  the  cafe  of  Suddlecomb  v.  Eurivajh  (r).     Here  they  (^)  Ante, 
do  not  adjudge  that  they  are  likely  to  become  chargeable  p.  773.  J^.^y^ 
to  the  parifh  of  Clijthydon^  nor  do  they  even  adjudge  the 
complaint  to  be  true. — Lee,  Chief  Juftlce^  was  Ibmewhat 
doubtful  as  to  the  First  Exception,  whether  it  was 
fufficiently  anfwered  or  not. — Page,  Jujticey  faid,  He 
took  it  to  be  fettled,  that  the  county  in  the  margin  is 

(«)  The  fame  point  adjudf^ed  in  73.    in  Rex  v,   Mlnchinhamptoa, 

Kingmore  v.  Petworth,  Sett.  &  Rem.  2.  Scff.  Caf.  92.   in  Rex  v.  Spalding, 

sS.    and    in    fiowling   v,  Bradford,  Burr.  S.  C.  43.    and  in  Rex  v,  Ne- 

Burr.  S.  C.  177.  and  in  Rex  V.  Nor-  ihcrton,  Burr.S.C.    139.^801  f«e 

manton.  Burr.  S.  C.  213.  Rex  v,  Whitham,  i.  Stra.  142.  and 

(^)  Same  point  adjudged  in  Rex  Maldftone  v,  DoUiing,  i.  Sira.  39). 

nf,  Bradford,  Sett.  Rem.  40.    in  St.  and  Rex  v.  Lcoiicld,   x.  S(ra.  698* 

^icbola<  V.  St.  PcCer's,  i.  SclT.  Caf.  tontra, 

fufEcient, 
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Uf cvLM  V,   fufHcicnt,  if  there  be  a  fufTicient  reference  to  it  [fiV-^ 

CiitrHTDON.  j^gj.^  Ch':cfjufticc.   As  to  the  Second  Objection/ the 

(*)  Sec  port,     diftinftion  is  right,  that  if  it  be  exprefsly  adjudged  to  be 

j»sc  78*.  pi.     ^[jg  fettlement  of  the  children  thcmlelvcs-,  there  t;  no 

'^*  need  to  fet  out  their  ages  ;  othcrwifc  it   is  necefliry  in 

<^)Pofl.pa^    confequcntial   fcttlcmcnts  (t^).     As  to  the  Third  Ex- 

7S1.fi.73E.     cEPTioN,  he  held  (and  the  Three  other  Judg£> 

concurred  with  him),  that  it  was  fatal.     A  complaint 

muft   appear   of    the   paupers    being    likely  to  become 

chargeable  to  the  parilh  from    whence    removed;  and 

there  muft  be  an  adjudicntion  of  the  truth  of  it;  for  the 

jufticcs  have  no  authority  without   fuch  complaint,  anJ 

Jikewife  an  adjudication  of  tlie  truth  of  it.      Wc  cannot 

fupport  an  order  by  implication.     There  is  no  ncccfEtv 

indeed  for  any  particular  fct  or  form  of  worJs,,  but  there 

muft  be  an  adjudication  of  it  in   fomc  words  or  other. 

Now  here  is  no  adjudication  of  it  at  alii    tlierefore  the 

order  muft  be  qualhed. 

An  tdiiKficatiem  724.  Rex  V,  Hcmton,  Eaftcr  Tcrniy  lO.  Gro.  ^,  MSS, 
tfnt  the  paupers — *' Whereas  complaint  has  been  made  by  you  the 
cWgaibk"?in.  "  churchwardens  and  ovei  fcers  of  the  poor  of  the  parilh 
pofinhaiihcy  "  of  HonitoKy  and  to  us  wliofe  hands  and  fcals  arc  hcrc- 
«rr  (o.  *'  unto  fet,  two  of  his  niajtllv's  jufticcs  of  the  peace  (one 

S.C.  Burr.  **  being  of  the  quorum)  of  tut*  faid  county,  that  Charles 
b«tt. C*r.  6S0.  **  Deatiyl^c.  haveiitcly  Intruded  themfelvcs  into  thcfiid 
**  parifh  of  Honitcny  there  to  iniiabit  as  parilh ioneis,con- 
**  trary  to  the  law  rcliiiu';!;  to  tl  c  fcttlcmcnt  of  the  poo:, 
*'  and  have  b.comc  cl.iiif.cal.lc  there:  and  whereas,  upo:i 
•*  ciuc  examination  and  inquiry  made  into  the  prcir.li'ej 
'  **  by  us  the  faid  juiLices,  it  a;)pcais  unto  us,   and  wc  ac- 

*•  cordlngly  adjudge,  that  tlic  faid  Charles  J^ can ^  (ffr.  have 
"  to  the  faid  parilh  of  H'-n.t::!  become  chargeable,  and 
**  that  their  laft  legal  place  of  fettlement  is  in,  kd' 
Motion  to  quafli  the  above  order,  becaufc  it  ftated  that 
the  pauper  and  his  family  have  become  chargeable,  not 
that  they  have  been,  or  that  tliey  arc,  or  arc  likely  to  be 
fo.- — Kut  THE  Cot:rt  vn  as  of  Opinion,  that  ^*  have  be - 
••  come  chargeable"  muft  mean  they  are  become  charge- 
able, and  that  the  order  Vv'r.s  fufficient ;  and  therefore  dil- 
charged  the  rule  for  qualhing  it. 

On  the  removal  I'^S'  Rt\v  V.  Rytoft,  Hi  Jury  Term,  iS,  Geo.  2-  CvA/.  JO- 
of  a  wife  it  is  — The  order  ftated,  that  '*  upon  complaint,  kc.  that 
eno-jfh  in  ibe  *«  Sarah  Kidfon,  the  wife  o\^  Benjamin  Kidfofty  a  foldier  in 
fo'''o"^^hc7  "  ^''^  majefty's  regiment  of  foot  called  the  I'cun^  Bvf:, 
inauJ^nVtOc-  "  ^^^^  ^^^  /imerlcay  and  Hannah  their  daughter,  aged  about 
ineut.  ••  twenty- 
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<*  twenty-three  weeks,  have  come  to  inhabit,  &c.   wc      Rxx  «« 
**  do  adjudge,  that  the  lawful  fettlemcnt  of  them  the  laid      Rvtow, 
*'  Sarah  Kidjon  and  her  faid  child  is  in  the  townlhip  of 
*•  Ryton\  we  do  therefore,  &c."    The  fellions,  pn  appeal 
and  hcaringevidcncc,  confirmed  theordcr. — Davenport, 
in  fupport  of  a  rule  to  quafli  thefe  orders,  infilled,  that 
the  order  only  fct  forth  the  fettlcnient  of  the  wife  before 
marriage,  but,  though  the  pauper  was  removed  eo  nomine 
as  a  married  woman,  did  not  ftate  whether  her  hulband 
had  gained  afettlcment,  orthatfuch  fcttlement  could  not 
be  found,  or  even  t!iat  he  had  been  capable  of  gaining  a 
fettlemcnt,  or  that  he  was  dead. — Lord  Mansfikld.  '1  he 
fefiions  fay,  that  the  evidence  laid  before  them  proved  that  /  a  «^  « 
which  would  make  the  order  of  the  twojuftices  right  {a).  Hrnxworth 

pod.  page  Soo.  p).  748.     Rex  v,  Lei^h,  poA.  pa^e  Sco.  pi.  749.    and  Rex  v,  Woodetord* 

726.  Rexv,  Buckkhury^  EaJlerTerm^  26.  Gfo,  3.  l.  Term  An  ordir  of 
Rep,  164.  —  Two  juftices   removed  the  paupers   from i"'^'"' "^"f****- 
Bucklebury  to  Bradfield  by  the  following  order:  "  ^^^^^ ITrSnTJuidr"' 
**  to  ivh.     To  the  churchwardens  and  overfeers  of  thc^^^^^j-^^yj,^ 
**  poor  of  the  parifh  of  Bucklebury^   in  the  faid  county,  //m^vi, wlthooe 
**  and  to  the  churchwardens  and  overfeers  of  the  poor  of  ^kingnocice 
«  the  parifc  oi  Bradfield,  in  the  faid  county,  and  to  each  ^jll^^'j^"* 
**  and  every  of  them.     Upon  thecomplaint  of  the  church-  piaccio  which 
^*  wardens  and  overfeers  of  the  poor  of  the  pari(h  of  iiicyarercimw- 
**  Bucklebury  m  the  faid  countv  of  Berks,  unto  us  whofecdihefctilement 
^'  names  are  hereunto  fet  and  i'cals  affixed,  being  two  of  ?^^[^P*'*"**» 
•*  his  majcfty's  juftices  of  the  peace  in  and  for  the  faid**^     ' 
**  county  of  Berks,  and  one  o(  us  of  the  quorum,  that 
**  Elizabeth  Knott  about  live  years  of  age,  John  Knolt  about 
**  two  years  and  a  half  old,  and  Sarah  Knott  about  one 
**  year  and  a  half  old,  have  lately  come  to  inhabit  in  the 
**  laid  parifh  of  Bucklebury,  not  having  gained  a  legal 
**  fcttlement  there,  nor  produced  any  certificate  owning 
**  them  to  be  fettled  elfewhcre  ;  and  that  the  faid  Eliza- 
*•  beth  Knott,  John  Knott-^  and  Sarah  Knotty  arc  likely  to  be 
**  chargeable  to  the  faid  parifh  oi Bucklebury  ;  we  the  faid 
•*  jufliccs,  upon  due  proof  made  thereof,  as  well  upon  the 
"  examination    of  Elizabeth  Kriott  their  grandraotlier 
"  upon  oath  as  otherwifc;  and  likewife  upon  due  confi- 
**  deration  had  of  the  premifes,  do  adjudge  the  fame  to 
*•  be  true.     And  we  do  likewife  adjudge,  that  the  lawful 
**  fettlemcnt  of  them,  the  faid  Elizabeth  Knotty  John  Knotty 
•*  and  Sarah  Knott,  is  in  the  faid  parifh  of  Bradfield  in 
**  the  faid  county  oi  Berks. ^^    The  order  then  proceeded 
in  the  ufual  way. — Wilson,  to  quafh  this  order,  con* 
tended,  that  the  order  of  the  juftices  was  informal  on  the 
face  of  it.    It  appears  tlut  the  paupers  were  nurfe  chiU 

drcn ; 
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R'x  V.  drcn ;  ,and  as  fnch,  they  ought  not  to  liavc  been  removal 
IsctLiiiuRv.  without  ihcir  father  and  mother,  unlefs  the  order  Lid 
Hated  that  the  parents  weic  dead.  Otherw'ifc  the  diii- 
dren  might  be  iettkd  in  a  different  parifli  from  their  pa- 
rents, becaufe  the  fatlicr  n?-ay  have  gained  a  fublequcat 
fcttlcmcnt,  which  he  could  not  communicate  to  tbcmif 
this  order  had  been  unapnealcd  from.  It  f!iouId  have 
ftalcd,  that  Brcdfu'ld  xwis  the  latl  legal  fettJen^ent  of  the 
father,  and  by  conlequencc  the  fcttlcmcnt  o(  thechildrca 
Befides,  there  could  be  no  evidence  to  prove  that  tbfr 
vrerc  fettled  at  Br  ad  fields  but  that  whicJi  would  haic 
proved  that  they  gained  fuch  fettlement  there  ia  light  of 
the  father. — ^But  the  order  was  confirmed. 


VII.  The  dhcfllon  af  the  zvJcr. 

An  crtfcrof  re-  727.  Bed'ivicV 5  Cafe^  Eaftfr  Term.  7.  JfUlL  3.  ComLpy 
■B«?al  direacd  — "I'hc  ovcrfccis  of  thc  parilh  of  Sf.  Geer^e'^s  are  to  re- 
.^^^Jjj ''JJ^^**'*  move,  and  they  of  Triwty  to  receive,  and  the  orcerwas 
•aeio  remove  f^'^f^hd  to  both  pariflics  to  remove  and  receive. — h  vn^ 
and  the  othciMo  therefore  quafhcd,  for  it  is  witruc, 

iccctVCy  is  bad. 

.        .      .  728.  Rex  V.  fVanzfordjEdfurTtTm^  10.  Tf^tlL  i.Carih. 

An  orcer  of  re-        '         .  ,  ^^"^        t     1  ■  •      ; .  »•      •  -^ .        . 

swoval  dircd^ed  449* — ^"  Order  was  made  by  tv/o  julticcs,  directed XoV.t 

tathcconft.^bJcConftablcs  of  the  parifh  of  Bi  avdon^  to  remove  three  mtn 

cnFy,  isnot       to  the  parifh   of  JVan^ford.     It  w.is  objected,   that  thb 

good;   for  he   q^^^x  ought  to  have  been  directed  to  the  churchwardcrj 

^ey?t  rVut  if  ^"^  ovcrleers  of  the  poor,  and  not  to  the  con ftables  alone, 

lie execmes  it,   for  they  are  not  the. proper  officers  for  this  purpofc— 

the  rtmovai  is    Sed  PER  CuRiAM,     Since  the  conftablcs  have  exccutd 

fpod.  tije  order,  it  is  well  enough,  thougli  in  ftriftnefs  thevan 

not  bound  to  obey  it  though  d\)i\'-hd  to   them;  for  if 2 

iuftice  direft  a  warrant  to  anv  nerfon  bv  name  who  k 

no  officer,  he  is  not  bound  to  obey  it ;   but  if  he  doth, 

and  it  is  a  matter  within  the  proper  jurifdidion  of  3 

juilicc  of  the  peace,  the  warrant  will  bear  him  out,  aiui 

he  may  juftify  under  it. 

An  order  of  re-  729.  St,  George* s  V,  St,  Ohvc" s^  EnfterTerm^  I.  A>in, 
mov.i  mult  be  2.  Salk,  493. — Two  Orders  were  returned,  tlic  firfl  foi 
direacdioihe  f^^ttling  a  poor  man,  ont  Thomas  Gill,   and  the  feconda 

Ofuc«rs    of  tliat  n  '  r     \        r    e\  • 

pirrfh  from  conhrmation  of  the  firlt,  upon  an  appeal  to  the  quarrcr- 
wh:nc2  the  re-  feflions  :  the  iirft  order  recited,  "  That  whereas  com- 
ii  m^dc.  ♦«  plaint  hath  been  made  to  us,  ^:c.  that  T.  G.  had  of 
**  late  intruded  into  the  parifh  of  ^f  George* s^  we  adjuc^g? 
«*  him  to  be  lall  legally  fettled  at  St.  Olave^s^  thtic  arc 

<<  therefore 
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•'  therefore  to  require  vou  to  convey  the  {zidThomas  G/V/^t.  OioftCK*** 
*'  to  the  parilh  ot  St.  bhve's ;''  ancl  the  dlredion  upon  ^•ST.Oi.AV4V 
thc  order  was,  '*To  the  churchwardens  and  ovcrfcers  of 
•*  the  poor  of  the  parifli  of  iSr.  Olavc's,'*^ — Quafhed  :  for 
thcv  ought,  and  can  only  order  tlie  parifh-olficers  where 
the  intrulion  is  made,  to  make  the  removal. 

730.   Rfx  V.  the  Towii/hip  of  Holhcck  in  the  Borvugh  o/* If  the  county  %• 
JLeeds^  Mich.  Tcrm^    16.  Geo.  2.  Btnr.  S,  C,  198. — It  was  n*n^cd  in  tiic 
objefted  in  this  cafe  to  the  order  of  removal,  that  the  "'^^S'*^/^^  *** 
borough  of  Leeds  is  not  mentioned  in  the  body  of  the  or-  movIntTsf^f- 
der,  but  only  in  the  margin^  and  therefore  it  docs  not  ap-  ficieni'j  lor  the 

£ear  that  the  two  juftices  had  juriftliclion  to  make  it. —  tnargin  of  an 
rEE,  Chief  Juftice.   I  take  it  to  be  fcttlcci,  that,  in  orders,  °'**^'"  '*  P**^«^ 
the  margin  is  to  be  conlidcred  as  part  of  tiie  order,  and  a  '''^*^*'*'^  ^^^ 
plain  clear  reference  to  it  is  fuHicicnt.     The  margin  is,  ^"^  ^«c  c>if«  «tf 
*'  The  Borough  of  Leeds,"  and  the  d':>ccn.o;i  is,  -  'i'o  !"scfli Jn c^» 
*'  the  churchwardens  and  ovcrfecrs  of  the  townfliip  of  j'st. 
•*   Holbeck  in  the  /??/Wborougli."     This  reference  is  fuf- Sua.  114. 
iicient  in  an  order. — llie  other  threi:  Judgzs  con- 
curred. 


Vm.  Defcnption  of  the  parties. 

731.  Rex  V.  Trinity  In  Chefer^  Hilr.ry  Ter??!,  II.  Geo.  I.  An  order  of 
H.  Seffl  Caf  74. — An  order  was  made  for  the  removal  of^emnvA  wi«cb 
a  poor  man,  his  wife,  and  children,  into  the  parifh  of 'J^^"*^"  ***** •  " 
j/.  as  the  place  of  their  laft   legal  f.!ttlement :  and  the  j»^^^"  ^'^^^l  **^ 
order  fet  forth,  "  //  appearir?^  to -us,  t^e.   that  his  (thcagus. 
**  father's)  fettlement  is  in  tlie  parilh  of-^.'*    ^^^^^^"^  Antr  p«iee 
faying  that  it  was  likewife  the  fettlement  of  his  wife  and  pi.  7x6.  • 

children,  '*  we  do  therefore  adjudge  the  fettlement  of 
•*  the  father,  wife,  and  children,  to  be  in  the  parifh  otJ.** 
■  This  order  being  removed,  the  exception  taken  to  it  was, 
that  it  ought  to  have  fet  forth  the  age-^  of  the  children  ; 
and  though  it  was  faid,  that  thcfe  arc  the  children,  and 
they  gain  a  relative  fettlement  as  part  of  the  father's  fa- 
mily, therefore  the  ages  of  them  need  not  be  fet  out,  yet 
the  exception  was  allowed  by  the  Court  to  be  good : 
and  this  ru/e  w^^  laid  down,  Kvery  order  that  concerns. 
the  removal  of  a  father  and  his  children  ought  to  Ihew 
tlic  ages  of  the  children  ;  for  they  may  have  gained  a  fet- 
tlement in  fome  other  right,  as  by  ferving  as  appren- 
tices, as  fcrvants,  6:c.  therefore  their  age  ought  to  be 
fet  forth,  that  it  may  appenr  to  the  Court,  that  by  reafon 
#f  their  infancy  they  have  not  gained  any  fettlement  ia 

their 
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their  own  right,  but  have  only  a  relative  fcttlcmcnt  froffl 
their  father.  Sezcn  years  is  an  age  that  the  Court  would 
prelurae  a  child  could  gain  a  fettiement  at  in  his  cwn 
right;  but  if  it  appears  upon  the  order,  that  the  child 
was  above  feven  years  old,  the  order  muft  fct  forth^  tkt 
fuch  child  hath  not  gained  a  fettiement  in  bis  own  right; 
and  if  the  child  hath  gained  no  fettiement,  then  his  h-  I 
ther's  fettiement  is  derived  to  him.— A^.  jB.  In  thisofe  I 
the  order  was  allowed  good  as  to  the  father  and  his  wife, 
though  not  as  to  the  children. 

732.  Southcllv.  NcedwelU  Mich.  Term^  II.  jfim.  SitL 
fef  Rem.  57. — '*  Whereas  a  certain  woman  was  brought- 
"  to-bed  of  a  female  baftard-child  in  Necdwelly  and  after 
*'  dropped  in  Souihell  \  thefe  to  convey.'* — Sir  Petei 
King  objedted,  that  it  was  not  faid  who  this  woman  was. 
— Parker,  Chief  Jujiice,  You  muft  either  name  her,  or 
fay  yoH  do  not  know  her  :^  as  where  a  pcrfon  is  indifiei 
for  llealing  the  goods  of  a  perfon  unknown,  you  mofi 
aver  it  to  be  a  perfon  unknown ;  but  for  fteahng  the 
goods  of  a  certain  perfon  without  faying  unknowOi 
would  be  ill. — Order  quaihcd,  ^ 


IX.  Gfpajcs. 


The  mayor  of         733.   Rex  v.  Wclchrr.an^  Enfter  Term^   12.  Geo,  2.  3/SJ. 

•  town  cannot   — '|  he  mayor  of  St,  Aihans  lent  a  poor  woman  who  was 

fend  a  perfon     ^ig  with  child,  and  did  not  appear  as  a  vagrant,  but  at 

pfacc^fhcr^  ^  ^^^  ^W"  rcqueft,  bv  a  pafs  to  Birtn'ingham^   the  place  of 

fciUtmcnt.        her  hufband's  nativity  ;  and  the  juftices  of  the  peace  of 

the  county  of  IVarvjlck  would  not  take  her  in,  but  fcnt 

her  back  again  to  St.  Albans, — Mr.  Solicitor  Geke- 

'  RAL  moved  for  an  information  againft  the  juftices;  but 

the  Court  denied  it,  becaufe,  as  the  woman  was  not  a 

vagrant,  the  mayor  had  no  right  to  fend  her  by  a  pafsj 

but  it  fhould  have  been  by  order  of  two  juftices  of  pca«i 

according  to   12.  Ann,  c.  23. — The  Court   feem?d  to 

think,  that  as  fhe  had  been  removed  to  Bhmlugbam^  the 

juftices   there    afted  very  wrong  in  fending  her  bad 

again. 

Apafstoadlf-  734.  Rex  v.  StansfuJrl^  E after  Termy  16.  Geo,  2.  Burr. 
fcr.-nt  parifti  $.  C.  205. — The  paupcr  Jonathan  Boiratt  being  Icgalir 
^h!ch\hc  vt-  ^^"1^^  i"  Stansfield  came  with  a  ccrtifccatc  to  Spotlamij  m 
franc  it  (ctil«:f^  it  not  condufive,  though  uoapf  eaicd  from. 

Wllidl 
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whicli  place  he  gained  a  fcttlcmcnt  by  purc^afc.     He  was      R««  ♦• 
afterwards  apprehended  at  Mar.chefter  as  a  vagrant^  and  Stansj^i^l*. 
fciit  from  thence  with  liis  family  by  a  pafs  to  Stansfieid^ 
to  which  pajs  no   appeal   \v::s  made  at   tJic  then  next 
general  quarter-fcffions,  but  the  piifs  was  duly  recorded 
at  the  feflions  purfuant  to  the  ftatx^.tc.     After  he  was  fo 
fent  by  the  faid  pafs^  and  before  ihc  quarter-fcfiions  next 
fucceeding:  the  date  of  it,  the  faid  Jon^thon  Barratt  being 
poor,  and  likely  to  become- chargeable  to  ^tamp.eld^  wis 
removed  from  Stansfield  to  Spotland,  by  the  order  of  two 
Juilices.     The  feflions  were  of  opinion,  that  he  had  been 
improperly  removed  to  Spatiandi  and  ordered  him  back 
to   Stansfield.     On  a  motion  in  the  Court  of  King's. 
Bench  to  qualh  this  order  of  feflions,  one  quefrion  wa:, 
^Whether  the  two  juftices  could  make  an  order  of  removal 
during  the  time  for  appealing  from  the  pafs  ?     The  cafe 
Hood  over  for  the  opinion   of  the  Court. — Lee,  Chief 
Jufticcy   now   delivered   it.      We   have   confidercd   the 
qucftion,  "  Whether,  by  the  late  aft  of  13.  Geo.  2.  c.  24. 
*^  a  pafs  unappealed  from  be  as  conclufive  as  an  order  of 
**  two  juftices  unappealed  fropi  ?"     And  v.e  are  of  opi- 
nion, '*  that  this  aft  of  parliament  is  not  to  receive  fuch 
•'  conftruftion,  or  be  confidercd  in  fuch  a  manner,  as  to 
**  put  a  pafs  upon  the  foot  of  an  order  of  two  juftices  in 
**  this  refpcft.'*     In  cafe  of  an  order  of  two  juftices,  two 
other  juftices  cannot  make  a  different  order;  becaufe  the 
•authority  of  each  two  would  be  equal ;  and  therefore  it 
would  be  a  claftiing  of  the  fame  authority.     But  that 
does  not  fcem  to  be  thcprefent  cafe  at  all.     This  aft  of 
parliament  of  13.  Geo.  2.  was  made  only  in  order  to  fe- 
cure  vagabonds,  and  to  fend  them  to  their  former  places 
of  fettlement  or  birth,  if  to  be  found  ;  if  not,  then  to  the 
place  from  whence  they  came :  and  it  operates  upon  fuph 
as  are  aftually  vagabonds.     But  the  aft  of  1 3.  &  14.  Car.  !• 
c»  12.  was  made  with  a  view  to  prevent  vagabonds  :  and 
therefore  it  gave  power  to  fix  them  in  their  laft  legal 
place  of  fettlement.     But  the  authorities  given  by  thefc 
two'afts  are  very  different.     On  that  act  of  13.  &  14. 
Car.  2.  c.  12.  though  complaint  may  be  made  to  one 
juftice;    yet  one  juftice  cannot  aft,  fingly:    here  one 
jGngle  juftice  may  aft.     So  there  is  a  difference  too  as  to 
the  manner  of  (ending  them.     Upon  that  aft,  th^  re- 
moval is  to  be  at  the  expence  of  the  parifh  :    here,  of  the 
county.     Another  thing  that  makes  one  believe  the  par- 
liament did  not  intend  to  put  this  pafs  warrant  figncd 
by  a  fingle  juftice,  upon  the  foot  of  an  order  made  by 
two  juftices,  is,  that  though  the  reafon  vvould  be  the 
fame,  yet  the  fame  care  is  not  taken  as  to  the  proviiion  1 

om 
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lj  X  v»       on  appeal :    for  upon  an  appeal    from   an  order  of  tT6 
«»r  II LD.  jufticcs,  there  is  a  provifion  tor  cofts ;    but  none,  on  this 
aft.     Here  are  no  rofts  given  on   appeal  ;    yet  tliat  pro- 
vifion would  be  juft  as  rcafonablc  as   in  the  cafe  of  ai 
order  of  two  julliccs,   if  it  had  been    intended  to  be  put 
upon  the  lame  foot  in  all  other  refpcfts  :  but  upon- ap- 
peals  from   orders   of  two  jufliccs,    coils  arc  payaok* 
Now  it  would  be  fomething  extraordinary^  ana  cannoc 
well  be  conceived  to  have  been  the  fenfe  of  the  Lcgif- 
lature,  that  a  perfon's  being  fent  by  one  jufticc  of  peace 
ihall  have  the  fame  eSeft  as  if  fent  by  two,  and  yet  that 
there  fhould  not  be  the  fame  remedy  upon  an  appeal 
Therefore  we  are  of  opinion,  that  this  aft  made  in  re- 
lation to  vagrants  and  the  manner  of  pafling  them,  was 
in  a  different  view  from  that  which  was  calculated  tor 
the  fixing  of  fettlements ;  and  that  this  aft  is  only  calcu- 
lated to  convey  them  to  their  fettlenient,   if  it  can  be 
found  :  or  (in  cafes  where  their  fettlement  is  not  found) 
only  to  remove  them  to  the  place  of  their  birtli,  or  the 
abode  of  their  parents,  or  where  laft  found  begging,  &c 
there  to  be  provided  for  according  to  law  :  and  that  pro- 
vifion is,  "  to  keep  them  till  their  laft  legal  fettlement 
•*  can  be  difcovered,  but  no  longer:'*    and  then  they 
will  be  fubjeft  to  a  removal  (by  virtue  of  die  former  a&) 
to  their  place  of  laft  legal  fettlement ;  on  which  remonl 
an  appeal  will  lie,  fubjeft  to  cofts.     And  we  hold  that 
the  fettlement  at  prefent  in  queftion  is  at  Spottand^  wlicrt 
the  certiikate-man  made  his  purchafe.     '1  hcrcforc  tbr 
order  of  fclfions  muft  be  quafhed. 

A  vagrant 
unappcaled 
from  is  nol  ^  „  . 

'j  conclufive  In     a^^j  Johu^  her  children,  were  laft  legally  fettled  at  f)- 

|.ke  manner  as  ^^j.^^jj .  ^^^  (j^^t  thcv  wcrc  found  Wandering:  and  beeirini:, 

an  order  of  iwo        ,  ,         <    \    -       o       a   j        »        #^  •   »     -     *^     I 

iuillces.  ^^"  \^QV^  apprehended  in  bt,  AndrrM  s,   Chicheltir  ;  and 

were  carried  before  the  mayor,  who,  in  purfuaiice  of  the 

ftatute  of  13.  Geo.  2.  c.  24.  made  a  pafs  under  his  hand 

and  feal  (which  is  fct  out  ijcrbatim).     This  pafs  is  dated 

l6th  j1[)ril  1741  ;  and  calls  her  ^^  Jbi^al  w'lic  of  ThcTrja 

*'  BalldcKy''  with  her  three  children,  George  ac^ed  about 

eight  years,  JVdliam  about  fix,  and  John  about  "two  ;  end 

J  ftatcs  it  to  appear,  upon  examination  of  her  and  others, 

f  *»  tliat  the  place  of  the  laft  legal  fettlement  of  the  laid 

^  "  Thomas  Balideri  her  huft^and  is  in  Ill>fit,ld\    and  thit 

I'l  .  **  they  are  rcgucs  and  vagabonds  within  the  aft  ;''  there- 

I  i  ;  fere  the  pafs  orders  them   to  be  conveyed  to   lilsfM,. 

\\  \  7'hen  tliere   is   rctuincd,  from,  the  quarter-feffions  of 

\  Cblcbejic'^ 
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t^hlchefter^  a  regifter  and  record  of  the  examinations  of  Rtx  v. 
irogucs  and  vagnbonds  \  and  alfo  of  the  duplicates  of  the  UpMiaoxw. 
pafles  figned  by  the  jufticcs,  and  tranfmitted  by  them  to 
the  next  general  quarter-feffions.  It  is  aUb  ftated,  That 
by  virtue  of  this  pafs,  the  faid  Abigail  Boyat  and  her  faid 
three  children,  George^  IVilliam,  and  yohn^vfcve  carried  to 
IllsjUld^  and  received  and  kept  there  till  25th  ^uly  laft ; 
and  that  the  parilh  of  lUsfield  did  not  appeal  to  the 
ieffions  of  the  County,  or  otherwife  reverfe  the  faid  pafs : 
tad  that  after  fuch  pafs,  neither  the  faid  Abigail^  George^  • 
ff^tU'tam^  or  Johriy  gained  any  new  fettlement. — Mr.  Sta-  • 
KiFORD  alledged  that  the  pafs,  unappealed  from,  was 
conclufive  upon  the  parifli  of  lilsfiela.^-^MK,  Grundy 
Objcfted  to  the  pafs— That  it  did  not  appear  that  the 
perfon  who  made  it  was  a  juftice  of  peace :  he  is  only 
laid  to  be  **  mayor  of  Chichejier.'^  And  if  he  was  not  a 
juftice  of  peace,  be  has  no  jurisdiftion :  for  the  jurif- 
diAion  is  given  only  to  a  juftice  of  peace.  And  the 
2ourt  will  not  prefume  a  jurisdiftion :  they  will  not 
irefome  that  the  mayor  oiChkhcJler  is  a  juftice  of  peace. 
lut  fuppofing  him  to  be  a  juftice  of  peace— a  pals  does 
lot  conclude  two  juftices  from  making  an  order  of  rc- 
tioval.  For  first,  this  aft  of  13.  Geo.  2.  was  not  made 
rith  the  fame  view  as^the  aft  of  13.  &  14.  Car.  2.  which 
athori^es  orders  of  removal ;  which  are  confidered  as 
jdgments.  Under  tliat  aft,  the  two  juftices  muft  ad- 
idge  the  place  of  fettlehient :  but  the  aft  of  13.  Geo.  2. 
,  2L4»  does  not  at  all  feem  to  have  been  intended  to  be 
nal;  nor  is  any  adjudication  required  by  it.  Removals 
y  two  juftices  under  13.  &  14.  Car.  2.  muft  be  upon 
oinplaint  of  the  parifh-ofEcers  ;  but  a  pafs  may  be  made 
II  any-one's  oath.  Suppofe  a  perfon  ihould  be  paflcd 
roiii  Scotland — Where  muft  they  appeal  ?  There  are  no 
bpeais  to  Scotland.  And  to  whom  fhould  they  give  no- 
icc  ?  for  no  one  appears,  on  the  pafs,  to  have  complain- 
cL  Nor  are  any  cofts  of  appeal  provided  for.  There 
re  no  words  in  this  aft  of  13.  Geo.  2.  that  amount  to  a 
epeal  of  the  ftatute  of  13.  &  14.  Car.  2.  c.  12. ;  but  both 
aay  ftand  together. — Mr.  Henley  added  to  what 
^R.  GuNDRY  had  faid,  as  to  the  pafs — That  this  pafs 
raS  different  from  what  the  aft  prefcribed,  as  it  did  not 
hew  his  jurifdiftion  as  a  juftice;  nor  was  upon  exami- 
lation  on  oath  :  it  is  only,  **  upon  examination"  (i;ene- 
"ally)*  If  a  juftice  of  peace  does  not  ihcw  his  jurif- 
[i£lion,  his  act  is  void.  In  The  Inhabitants  of  Chiding^ 
^Jdv.  the  Inhabitants  of  Fenjhurft  ( a)^  ^^  quorum  wwtti"  («)  5- Mod. 
nras  omitted  :  and  it  was  therefore  held  void  [b). — Holt  3*** 
bkdd  fo,  even  againft  fome  former  opinions,  if  not  refo-  (A)  s.  C.SaUk 
Vol.  IL  £  e  t  lutiouft;^;^- 


cauie  mow.  paapen  wouia  come  nnoe 
Icriptions  of  vagrantsm  the  aCt  of  par] 
the  method  of  a  md  being  left  expcnfi 
order  of  removal,  the  jufticcs  would 
proceed  by  way  of  pafs,  if  it  were  to  be 
and  the  rather,  bccaufe  there  could  b 
appeal  from  it,  cither  for  charges  of  : 
tcnancc.  And  indeed,  nobody  Ig  ■ 
wlicreas  the  churchwardens  and  overl^ 
an  order :  and  if  a  pafs  was  to  be  confii 
a  parifli  might  be  concluded  by  an  a; 
were  not  at  all  parties ;  as,  for  inftanc 
peal  from  the  pafs,  the  vagrant  Qiould  t 
AH  the  ftatulc$  are  conliftent:  they  o| 
fubjed,  but  diverfo  intuitu;  and  are  fii 
diflion  that  temporal  and  fpiritual 
have  i  one,  for  punilhment  of  crimei 
reformation  of  manners.  The  z&  of 
c.  12.  is  difFerently  Worded  from  th 
The  former  (in  fcft.  a.)  exprefilycal 
"  perfoiis  aggrieved  by  fuch  judgment 
but  the  latter  only  fays,  "  tliat  any  pei 
'<  any  pafs,  or  other  aA  of  any  juftici 
"  appeal  to  the  ne:it  general  or  quarter- 
Ana  this  i&  of  1^.  Gto.  2.  does  n 
13.  &  14.  Car.  2.  It  particularly  fpe 
intends  to  repeal.  The  method  of  1 
by  a  pafs  is  not  a  new  thing:  for  it  is 
Itat.  2.  c.  23.  And  yet  there  is  no  inf 
mination  of  fuch  a  kind  as  they  would 
<'  that  a  pafs  unappealcd  from  is  as  cor 
■  11   -f. \.,i\: .... \.ie 11      1 


**  this  realm  other  pcrfons  likely  to  become  chargeable     ^rx  v. 

••  to  thcparilh  are  to  be  fent."     Now  that  was  by  an  U»»«**»*«* 

f>rder  of  two  juftices :  and  in  fe£t.  6.  it  is  fo  fpecified— 

••  and  be  fciit  by  an  order  of  two  juftices  of  the  peace 

•'  to  the  place  of  fuch  his  her  or  dieir  laft  legal  fettle- 

••  mcnt."    The  counfel  againft  the  orders  replied,  as  to 

^     tbc  objeftion  to  tlie  pafs— The^mayor  could  not  make 

"     tjiie  pafs  in  purfuance  of  the  itatute,  unlefs  he  was  the 

]     fjicer  that  the  ftatute  required  to  make  it ;  that  is  to  fay, 

"^    a  juftice  of  the  peace.     And  it  appears  by  the  regifter  of 

"^    examinations  returned  from  the  quarter-fcflions,  **  that 

''    ^  7^*«  Dorey  mayor,  was  a  juftice  of  peace."     The  aft 

^    Jipequires  fuch  regifter  of  examinations  and  duplicate  of 

'^'   jMifles  to  be  kept  at  the  quarter-fefCons :  and  therefore 

^   It  is  fufficient  it  it  appears  by  that,  "  that  he  was  fo."— • 

^^  XiQJtEt  Chief  Justice  Leb.    The  whole  cafe  appears 

^:  How  japon  the  order  of  feffions,  which  ftates  the  pafs  in 

^'*-  the  very  words  and  figures  of  it.     Now  taking  the  paft 

'"  IS  lUted,  and  taking  it  as  an  order  (and  fo  it  muft  be 

^''  triLcn),  I  think  the  objeftion  to  it  material.    And  it  is 

3^1^'llrongcr  here  than  in  other  cafes ;    becaufe  here  the  aft 

">T of  parliament  direfts  the  very  form  of  the  pafs— (*'  be- 

^**^  fore  me  a  juftice  of  peace  j  )    and  the  form  direfts  an 

-r^teamination  on  oath:   but  this  pafs  is  not  agreeable  to 

'^  die  form  .prefcribed  by  the  aft  of  parliament.     All  the 

r  Cftibs  are,  "  that  the  jurisdiftion  of  the  juftice  of  peace 

*"f*  muft  be  fet  forth  upon  the  order;"  as  his  being  of  the 

-  fumrum^  the  complaint^  and  fuch  like.  But  as  this  pafs 
'^  upears  only  upon  the  order  of  feilions,  it  is  not  fuf- 
'  ^'TCiently  before  us  :  it  ought  to  be  removed  by  certiorari 

\  The  being  regiftered  at  the  feffions  does  not  help  it;  be- 
*'  4Baufe  the  jurifdiftion  of  the  juftice  muft  appear  upon 
r*llic  hcc  of  his  order ;  nor  will  that  regiftering  at  feffions 

^=lkelp  the  want  of  examination  on  oath.     We  fhould 
:^  Wve  had  the  pafs  before  us :  we  cannot  quafh  it,  unlefs 

-  }t  be  removed  hither.  The  main  queftion  will  require 
■^  *  coniideration.    The  manner  of  removal  to  the  laft  legal 

fettlement,  by  a  pafs,  is  new.  Arid  it  is  material,  as  to 
cofts,  "  whether  this  may  be  done."  It  is  not  mate- 
rial, ^^  whether  the  cofts  were  given  by  13.  &  14.  Car.  2. 
or  by  a  fubfequent  aft."     Be  that  as  it  may,  cofts  are 

[iven  on  orders  of  removal ;    but  not  on  thefe  paflcs. 

'hcfc  pades  were  not  confidered  as  orders,  before  this 

%& ;    nor  were,  perhaps,  removeable  by  certiorari ;   but 

BOW  they  are  orders,  and  are  removeable.    'I  he  right  way 

would  be,  to  have  a  certiorari  to  remove  the  pafs :   for 

.   Wecannot  quaftiit,  if  it  be  not  here.     It  is,  at  prefent,  a 

""  fiikfifting  pafs*    It  will  deferve  great  confederation,  be«> 

£  e  c  ^  fore 
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rbx  «•  fbre  we  dbbliih  thefe  patfles  tp  be  ttpon  Ac  finei 
VyMMs»»  orders  of  two  jnftices  ot  peace.— Mr.  JusTieiCu 
Wright,  and  Dbnnisom,  adi  mgreed  the  paiim 
but  that  it  could  not  be  qamfhed,  unleft  bnoghl 
by  certiorari*  They  did  not,  howerert  after  dm 
nient,  enter  into  .the  merits ;  bat  deferred  doing 
the  next  Tcnxu— *And  now,  at  they  had  thii  ■ 
determined  the  point  in  the  cafe  of  JRrjr  v.  lAr  lA 
cf  Stansfiiidi  Mr.  Gundry  moved  for  the  opii 
the  Cotirt,  though  the  pais  is  not  ytt  bdatt 
which  is  not  now  material,  as  the  point  is  fictkd^ 
<^  it  would  not  be  ccmdufive/*— >LoRi>  Ciutr  J« 
Lee.  To  be  fore,  we  can  take  no  npdce  of  di 
unlefs  it  appears  to  the  CourL  But  if  it  didy  yetit^ 
not  ibnd  m  the  way  of  our  affirming  the  ordat :  b 
the  pais  is  only  intencfed  to  prevent  the  yMgancf 
the  place  of  laft  l^;al  fettlement  lemains  to  be 
mined  afterwards.  We  muft  determine  in  tbi 
confidently  with  our  determination  in  that  of  &■ 
and  confequently  theib  orders  muft  be  affimedd- 
CifR.    Both  orders  affinped. 


An  tppca]  does 
IMcBttocbc     5, 


.  .736t  RiM  v^Rin^wouldt  TrinitjTgrm^  i6b&s.3' 
5.  C.  840.-^Two  juftices  made  a  vagnuit  pds,  i 
J— -  ^' — "^  to  the  officers  of  Singkcrofs  in  the  connty  of  &|( 
pafs i  butdiT  receive  and  convey  \  and  to  the  officers  ot  Ragm 
only  mode  of  Kittty  to  receive  and  obeyi  removing  Edward 
rdicf  u  by  an  and  his  £imilv  as  rogues  and  vagabonds  from  fFi 
«rdcr  of  two  j^  Sujfex  to  kingwould  in  Kent^  as  to  the  place  o 
jiifticcs.  j^  j^g^j  fettlement.     The  qucftioii  was.  Whet 

appeal  lies  from  a  vagrant  pafs  to  the  court  of  q 
feffions  ?  or.  Whether  the  parilh  of  Ringwould  (ho 
take  the  vagrant  back,  that  the  overfeers  may  pui 
dircAions  of  the  17.  Geo.  2.  c.  5.  by  carrying  t 
grant  before  two  magiftrateS)  in  order  to  rem 
Mr»  Peckham,  on  Tuejday  the  nth  of  Jum 
moved,  on  behalf  of  thc'parifti  of  Ringwould^  h 
this  order  of  fclTions.  He  faid,  tlie  juftices  ought 
have  difmiflcd  the  appeal;  for  that  fuch  an  aop 
[  ;  lic^  and  tliere  was  no  ncccflity  for  the  parifh  of  RL 

I  to  apply  for  an  order  of  two  juftices,  if  they  ca 

tottie  feftions,  upon  their  prcfeiit  appeal,  that  the 
are  legally  fettled  elfewherc,  and  not  in  their  p; 
Mr.  Mansfield  now  Ihevved  caufc,  and  infill 
no  fuch  appeal  lies,  and  that  the  parilb  ofRtngwn 
no  other  mctliod  of  getting  rid  of  theie  vagian 
paded  to  them,  but  by  procuring  an  order  of  t 
tices  for  their  removal,  as  is  ufoal  in  commoi 
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I  this  IS  plain  and  clear  upon  the  aft  of  17.  Geo.  2.  c.5.  tUtx  9. 
d  therefore  the  fciiions  ?ded  iightly  in  difmifling.the  *'X««w9wir»« 
pcal.  The  eleventh  fcftion  of  this  aft  is  exprefs,  "that 
the  perfon  fo  fent  fhall  not  be  removed  from  the  place 
to  which  fent  but  by  order  of  two  juftices,  in  the  fame 
manner  as  other  poor  perfons  are  removed  to  the  place 
»f  their  fettlement/'  This  is  dccifive.  Bcfidcs,  a  va- 
ult cannot  be  fuppofed  fettled  in  the  parilh  where  he 
i  apprehended  as  a  vagrant,  and  no  other  parifh  could 
^c  an  opportunity  of  defending  themfelves  upon  this 
•cal,  or  indeed  of  knowing  any  thing  of  the  matter, 
e  twenty-fixth  feftion  gives  an  appeal  to  the  quarter- 
ons,  to  "any  perfons  aggrieved  by  any  aft  ofany  juf- 
c:c  or  juftices  of  the  peace  out  ot  feflions,  in  or  con- 
^rning  the  execution  of  this  aft  of  parliament."  Who 
noeant  by  perfons  aggrieved  ?  It  muft  mean  fuch  pcr- 
s   as  are,  by  the  feveral  claufcs  of  it,  made  fubjeft  to 

ifhment  and  penahics.  It  could  not  be  the  intention 
ilic  aft,  in  giving  this  appeal  to  perfons  aggrieved,  to 

x-fcre  at  all  about  the  vagrant's  true  and  legal  place  of 
.cment.  As  foon  as  that  could  be  known,  he  was  to 
fent  to  it  in  the  common  ordinary  method,  an  order 
^naoval ;  and  from  this  there  would,  of  courfe,  be  an 
&al  to  the  feflions,  if  difputcd. — Mr.  Peckham,  on 
other  fide,  endeavoured  to  (hew  that  the  appeal  did 

9ind  that  it  was  reafonable  that  it  fhould.  The  pa- 
-was  certainly  aggrieved,  if  a  pauper  was  fent  to  them 
>  did  not  belong  to  them,  and  whom  they  muft  main- 
.  till  they  could  find  out  where  his  legal  fettlcmcnt 
«  It  was  more  reafonable  that  that  burthen  fhould 
lapon  the  pariih  where  he  was  found  wandering ;  and, 
►n  appeal  to  die  felfions,  we  may  procure  collateral 
l«nce  to  (hew  the  true  fettlement,  from  witncfles 
Om  we  could  not  oblige  to  attend  two  juftices.  He 
rred  to  the  praftice  in  many  counties,  and  alfo  to  a 
-  which  had  been  under  the  conllderation  of  this 
k^rt  about  twenty  years  ago,  upon  the  application  of 
^»  Humphrey^  where  an  appeal  was  brouejht  againft  a 
K3  and  there  was  a  mandamus  to  the  juftices  who  had 
ilcd  to  hear  it,  commanding  them  to  proceed  upon  it. 
^^baveriy  he  faid,  was  one  of  the  parifhes. — Aston  and 
Hhurst,  Jujikes^vi^xt  both  of  them  of  opinion,  that 

prefent  aft  of  parliament  did  not  mean  to  give  fuch 
Appeal  as  this  is.  It  fecmed  to  them  to  be  incon- 
fc«t  with  the  eleventh  feftion  of  it.  If  the  feifions 
^'Uld,  upon  fuch  appeal,  enter  into  the  merits,  they 
1  Id  not  fend  him  back  to  the  place  where  he  was  only 
^i^raut,  nor  to  any  other  ;  he  cannot  be  removed  from 

E  e  e  2  thf 
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iii  Rbxv.      the  place  to  which  the  pais  has  fcnt  him  brar 

Ki»6wovtD.  method  than  an  original   order  of  two  jaftice 

proper  fubjeft  of  an  appeal  is  an  aidjudication 

only  recites,  *^  that  it  appears  upon  examinatios 

^  vagrant:"   it  is  not  luch  a  poiitive  adjodia 

there  is  in  an  order  of  removal  by  two  jufticcs. 

pailed  to  the  place  where  he  iays  he  was  feCtkd : 

not  be  fent  from  it  but  by  an  order  which  adjud 

to  be  fettled  elfewhere,  from  which  adjudicadon 

peal  will  properly  lie  to  the  feffions.    There  is  n< 

for  an  appeal  in  fuch  a  cafe,  nor  any  hardihtp  u 

parifh  to  which  the  vagrant  is  paned ;  for  as 

they  can  find  out  where  his  legal  fettlement  is  (if 

is  not  with  them),  they  may  remove  him  to  it  by 

mon  order  of  removal.    The  prcfent  appeal  is 

general  appeal  from  a  pafs  ;  it  does  not  (new  any 

nor  make  any  particular  obje£tion.     Xhe  fcflioi 

right  in  rejeaing  it— Order  of  feffions  affirmed. 

AW,   Neither  Lord  Mansfield   nor  Mr.  J 

WiLLEs  were  prcfent  at  the  above  argument;  l 

fubfequcnt  day,  the  Court  being   full,   Mr.  J 

Aston  told  Mr.  Peckham^  that  they  had  been  a 

of  a  cafe  which  verified  his  citation  of  the  Court's 

formerly  made  a  rule  abfolute  for  a  mandamus  con 

ing  the  jufticcs  of  Sujpx  to  proceed  upon  an  appc 

a  pafs  ;  but  he  did  not  think  that  it  interfered  wii 

opinion  in  the  prefent  cafe,  which  opinion  wasgr 

upon  the  nccciTity  of  an  order  of  rcnioval  made 

jufticcs,  concerning  which  there  was  not  a  word 

that  cafe,  and  upon  which  we  now    rclv.     Hen 

order  of  removal ;  nothing  but  a  general  appeal  v 

[  ||  any  reafon  given.     This  pafs  has  the  examination 

'  j !  vagrant  annexed  to  it.     If  his  fettlement  is  not  a 

vould-,  but  elfewhere,  they  may  apply  for  an  oi 

j  two  jufl ices  to  remove  him  to  it;  anci   that  is  th 

method  by  which  it  can  be  done. 

An  appeal 
noi  genera 
ile  by  a  /> 

'  gf!m  paTb"!^       chard  Shellingfordy  WdLivtmowcdy   as  a  vagrant,   bv 

twiiciiier  it  Joes  grant  pafs  under  the  hand  of  the  lord-mayor  of  i 
in  the  cifc  of     with  her  three  children,  from  the  parifh  of  St.  La 

i.  ■.  und'r  r'a'lff "'  ^"'^''^  "^  ^'"'^'''  ^^  ^^^  P^"^  ^^'  Edgetuure  in  Mu 

j  \.  exHminau\)n,     About  the  latter  end  ot  the  month  of  -^;//i^  folk 

h  undecided,     the  parifh- officcrs  of  Edgeware  fervcd  the  parifh-^ 

S  C  Ciild  J  8    ^^  ^^'  ^'^^^^^^  T^^n  ^^^  ^  notice  that  they  in: 
to  appeal  againfl:  tlie  faid  fafs^warrant  at  the  rhci 
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general  quartcr-feflion^  for  the  city  of  London;  which StXawhekcs 
appeal  was  preferred  accordingly,  and  tlie  hearing  of  it     J^^^^^  <'• 
adjourned  from  that  until  the  cnfuing  feffion  at  GuildhaU\   ^*«*^^*'* 
but  no  notice  of  fuch  adjournment  was  ferved  on  the 
refpondents  or  their  folicitor ;   in  confequence  of  which 
riie  hearing  of  the  appeal  was  not  attended  by  the  re- 
fpondents, and  an  order  was  made,  reciting,  that  as  the  faid 
refpondents  did  not  appear  to  anfwer  the  faid  appeal^ 
^  tliat  the  faid  warrant  and  judgment  of  the  faid  juftice 
^*  be  quafhed,  and  that  the  appeal  be  allowed ;  that  the 
V  pauper  and  her  children  be  lent  back  to  the  parifh  of 
♦•  Sl  Lawrence  Jewry^  and  that  they  pay  to  the  parifh  of 
^  Edgeware  7L  los.  for  the  charges  of  maintaining  the 
♦'  faid  Elizabeth  Shellingford  and  her  children."     Thefc 
orders  were  removed  into  the  court  of  king's  bench  by 
certiorari. — Mr.  Dunning,  on  behalf  of  the  parifh  of 
St.  Lawreiice  'Jewry^  obtained  a  rule  to  fhew  caufe  why 
this  order  of  feflions  fhould  not  be  quafhed,  on  the 
ground  that  it  was  an  order  made  upon  an  appeal  againft 
a  vagrant  pafs  under  the  hand  and  leal  of  the  lord  mayor 
only. — ^Mr.  HowARTij,  for  the  parifh  of  Edgeware^ 
contended,  that  an  appeal  would  lie  in  fome  cafes  againfl 
a  vagrant  pafs,  as  in  the  cafe  where  a  foreigner,  taken  in 
an  a£t  of  vagrancy,  fhould,  upon  a  falfe  examination,  be 
removed  to  a  parifh  to  which  he  did  not  belong ;  and 
therefore  the  rule,  which  had  been  granted  on  the  idea 
tfiat  an  appeal  would  not  in  any  cafe  lie  againfl  a  vagrant 

Eafs,  ought  to  be  difcharged. — But  the  Court,  oii 
earing  the  argument  of  Air.  Dunning^  faid^  that  the  cafe 
of  a  foreigner  was  not  fimilar  to  the  prefcnt  cafe ;  for 
that  here  the  pauper  and  her  children  appear  to  be  va- 
grants ;  that  the  parifh  of  Edgeware^  to  which  they  were 
paflTed,  had  fent  them  back  again,  which  they  could  only 
do  by  an  order  from  two  juftices.  And  they  faid,  that 
the  cafe  of  Rex  v.  Ringwould{a)  was  decifive  of  the  pre-  («)  Ante, 
fent.  But  Aston,  Juftice^  faid,  that  the  decifion  of  this  7W,  p*.  73*» 
point  would  not  touch  upon  the  cafe  mentioned  by 
Afr.  Howarth  of  a  foreigner,  or  upon  the  queflion,  if 
the  vagrant^  and  not  the  parifh,  brought  the  appeal.-— 
The  order  of  feffion  was  quafhed  (^). 

X.  Of 

(h)  The  pajes  alluded  to  in  the  "  hand  of  fome  one  juAice  of  the 

above  g»(c$  are  authorized   by  the  **  peace,  fcccing  down  therein  the 

vagrant  i€t  of   17.  Geo.  i.    c.  5.  ''  plice  and  time  where  and  when 

It  is  alfoenaAed  by  39.  £liz.  c.  17.  *<  he  landed,  and  tUe  place  of  Itit 

«•  That  every  idle  and  wandering  fol-  **  dwelling  or  birth  into  which  he 

**  dicT  or  mariner,  which  coming  from  *'  is  io  pafs,  and  a  convenient  time 

*'  hit  captain  from   the    feas    iiall  "  limited  therein  for  his  pafl*age }  or, 

1*  pot  haTC  a  tefiimtnial  under  the  **  Haviag  fuch  tf/limonhl,  ihall  wil* 

£  e  e  4  M  fuU| 
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!  at  the  petty  feflions,  without  any  fummons,  or      J^ix«- 
aade  of  his  return,  committed  the  pauper  to  the     A^icjixiM 
of  corredlion,  where  he  was  kept  three  days  ;  an4 
this  the  Court  was  moved  to  grant  an  information 
I  the  de'fendant.-r-THE  Court  allowed  the  tranf^ 
IS  of  the  petty  feflions  in  this  cafe  to  be  irregular, 
fe  there  was  no  complaint  made  of  his  being  charge- 
>r  likely  to  be  chargeable  to  the  parilh  of  Bin  field; 
et  as  that  was  only  a  miftake  of  judgment,  the  Court 
d  hot  have  thought  it  worthy  of  punifhment :  but  the 
-ng  him  to  the  houfe  of  correction  was  punilhing 
after  having  convided  him  unheard,  and  that  is 
rary  to  natural  juftice  ;  and  thereupon,  upon  the 
ority  of  the  cafe,  of  the  Juftices  of  Hertford^  they 
for  granting  the  information  ;  but  as  no  malice  ap- 
ed in  the  jnltice,  the  Court  allowed  the  prolccutor  to 
pt  of  fome  propofals  made  by  the  juilice  ;o  make 
amends,  and  fo  it  w^nt  off. 

|0.  BaldiQin  V.  BlackmorCy  EafterTcnn ,31.  Gee,  2.1.  Bitrr,  The  warrtnt  * 
•  595- — "^^'s  ^^=^  ^  ^^^^  referved  at  the  alfizes  for  ^**'"'"'"^^5  • 
county  of  Lancajicriw  an  aftion  for  an  affault  upon,  fu^nTaf^cr^in*' 
falfe  imprilbnment  of,  the  plaintifPs  wife. — Case,  order  of  re- 
It  the    plaintiffs  IVHUam   Baldwin  and  Sufannah  his  moval.  muft 
',  being  paupers,  legally  fettled  in  the  townfhip  offjconihe 
k-newton  in  York/hire^  and  havinf]r  been  regularly  and  ''^.  ''••J-^'$* 

,  1/1  r°  •    A^  r    1      and  mull  pur- 

perly   removed  by  ai\  order  oi   two  jultices  of  the  f^g  the  word* 
nty  of  Lancajler  from  Marfdcn   in  Lancajhire  to  the  of  thcaO. 

towndiip  of  Bank-ueiuton  in  the  faid  county  ofTork^ 
:he  place  of  their  Lift  legal  fcttjement:  which  order 

not  appealed  from:    that  afterwards,  they  (both  of 
n)  returned  of  their  own  accord,  and  without  bring- 
any  certificate  with  them,  froai  Bank-ncivt on  {to  which 
y  belonged)  to  Alarfden  aforefaid,  from  whence  they 
1  been  io  removed  bv  the  faid  order  of  two  juftices. 

this  complaint  being  made  in  writing,  and  upon 
h,  to  the  defendant,  who  was  ajufticc  ot  peace  of  the 
I  county  of  Lancajler.,  wherein  the  faid  patifli  o(  Marf- 

lay,  by  the  overfeer  of  the  faid  parilh  (from  which 

paupers  had  been  lawfully  removed,  and  to  which 
y  unlawfully  returned),  he  iffued  his  warrant  to  bring 

two  paupers  (the  man  and  his  wife)  before  him  ;  who 
ng  accordingly  brought  before  him,  and  the  fafts 
ng  fully  proved,  upon  oath,  made  by  Thomas  Murga- 
^dy  one  of  the  churchwardens  of  Man/den  aforefaid, 
committed  both  of  them,  the  man  and  his  wife,  to 
:  houfe  of  correction,  "  there  to  remain  until  tlicy 
^jould   b^  discharged  by  due  courfe  of  law.'*      The 

"qu^ftiong 
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time,  as  tins  aft  cxprefsly  direfts  and  requires.    Tliere-  BAtivwtw  9. 
fore  the  warrant  of  commitment  is  totally  illegal,  and  ^^•ackjio**. 
conf^quently  the  plaintiff  is  intitled  to  the  damages  that  he 
has  recovered.     And  you  will  •bferve,  that  we  go  only 
»pon  the  warrant,  which,  for  the  reafons  I  have  mea- 
tioned,  we  hold  to  be  totally  illegal. 

741.  Rex  V.  EUre  Cole^  ATich.  Terntj  12.  Geo.  3.  MSS.  Ccn^t&{on  ti 
—Motion  to  difcharge  a  man  out  of  cuftody  upon  the  ■"'■"*'*"  ^*- 
following  objeftions.    First,  The  commitment  doth  J^^J^ *^** 
not  ftate  to  what  place  the  man  returned.  Secondly,  Nor  qaaihed  foe 
that  he  returned  without  a  certificate.    Thirdly,  Thatitwnm  of  ftatHy 
did  not  appear  that  he  had  been  before  con viftcd  as  a  ^o  ^*»«<  P*"* 
vagrant,  which  prior  conviftion  alone  under  flat,  of  G^o*  ** '*""'**• 
gives  a  power  01  commitment  for  a  month. — Mr.  Lucas 
on  the  other  fide  contended,  that  it  had  never  been  de- 
termined, that  a  prior  conviftion  was  ncceflary.     This 
commitment  may   be   fupported  under  ftat.  of  13.  8c 
14.    Car.  2.  if  not  under  the  17.  Geo.  2.   and  infilled, 
that  it  muft  be  underftood  that  he  returned  to  the  parifli 
of  the  Holy  Trinity,  becaufe  it  was  dated,  that  he  was  re- 
moved from  thence. — The  commitment  was  as  follows: 

€€  'Yo conftables  oi  Cambridge,  and  to keeper  of 

.    Thefe  are  to  command  you  the  faid  conftables^ 

in  his  majefty's  name,  forthwith  to  convey  and  deliver 
into  the  cuftody  of  the  keeper  of  the  faid  work-houfe 
the  body  of  ElereCole  for  returning  from  the  pari(h  of 
Su  Sepulchre*Sy  after  a  legal  warrant  of  removal  from- 
**  the  parifti  of  the  Holy  Trinity^  in  the  town  aforefaid; 
**  and  which  warrant  of  removal  was  confirmed  by  the 
*'  laft  general  quarter- fefiions  of  the  county  of  Cambridge: 
**  and  you  the  faid  keeper  are  hereby  required  to  receive 
"  the  faid  Elere  Cole  into  your  cuftody  in  the  faid  work- 
**  houfe,  and  keep  him  to  hard  labour  for  the  fpace  of 
"  pnp  month." — LordMansfield.  This  commitment 
cannot  be  fupported  ;  it  does  not  fay  to  what  place  he 
returned. — Mr.  Justice  Aston.  It  is  totally  uncer- 
tain.-— ^Mr.  Justice  Willes  of  fame  opinion.  The 
commitment  muft  be  quaflicd. 

742.  Rex  V.  Fillongley,  Mich.  Terniy  29.  Geo.  3.  2.  Term  An  order  o( 
Rep.  709. — The  pauper,  John  Glover ,  was  removed  from  removal  only 
the  parifli  of  Fillongley  to  the  hamlet  of  Kinwalfey,  and  P^^^^*"^'^^     ^ 
on  the  fame  day  on  which  he  was  delivered  with  the  faid  ^oved*from 
order  of  removal  he  returned  back  to  the  tenement  in  recurniog  again 
fillongley^  »f  the  yearly  value  of  icl.  and  upwards,  which  >n  a  Haw  of 
fic  had  before  rented  and  refided  on  for  fome  years,  but^*8""^.JJ'^*** 
without  making  any  new  agreemci^t  with  his  landlord :  ^•®«P*'**"' 
''  -  after 


fg6  ncMOT.u,  or  XII2  raoM^ 

Fir  ».  if'cr  rrfifir.g  thcrcrn  about  thrrc  qnartrr*  of  2yezr,b 
fff.i#»c»itT.  was  ariin  rciiioveci  to  Fu.'ii^.cy,  An  appeal  wuentod 
againii  the  fn:  crier,  but  not  profircntcd. — ^ThsCocit 
Wfirc  of  cpinicn.  tLa:  GJ:-zfr  ha<f  a  right  to  nmm,  fci 
ilia:  an  order  c:  rc:::cvai  cnly  f  rcTcnts  a  return  in  aba 
cf  Tagrarxy. 


X I .   OJ'  9rdir  5  uKapp  ealsJ  fromm 

ff»  proper  be  743.  B.ix  v.  C'-ipfhr  Fair'r^agrr^  Triftify  Tf rm,  JZ. 
prmovcd  try  or-  ff^u'i.  3.  2.  Sj.'k.  48. — -?•  5.  was  removed  bv  order  o£t*» 
fc  "^itlT^^  rifticcs  fiom  the  parilh  of  ><  in  TVarsLickjolre  to  C*- H 
i^Tri  to  a  '^''^  OxfordJIjin^  2nJ  from  thence  by  order  of  two  julVica 
ihml  parifti  to  Chlptiyii  Fcrrhigd'.r.  in  Bcrk/htri.  It  was  objeflc4 
wkiMK  appeaU  that  Lhalbury  ought  to  have  appealed.  —  Holt,  Okj^. 
JuJIlce^  declared,  that  ler.ding  the  poor  maQ  to  a  third 

Elacc  is  falfiU'ing  the  firft  order,  which  cannot  be  done 
ut  by  appeal ;  for  the  order  of  two  jttilices  is  a  dettr- 
iiii nation  of  the  right  againft  ail  perfbns  till  it  be  le- 
vcrfcd  ;  therefore  the  order  was  qualhed* 

Ano'fiercf  ^44.  Spta&lJs   V,   Brcmlfj,   Ea/lcr    Ttrmj     1 1.  -A* 

'  "  rirti  of 


m 

ight  to  have  been 

pt*ka  uom. "    to  tiic  towiiihip  o."  o/^.^'t/.'/Tf'/./;,  for  Si.ffuy  is  divided  into 

f  ur  towr.fiv.ps,  ar.vl  the  poor  have  been  icmovcdfrom 

o'lc  tcwniiiip  to  another  in  the  fame  pari/h,and  tlie 

fti.tutc  taV.e>  notice  of  townlliips  as  well  as  parifhes,  and 

tl.at  Sp:i.i:fit'/.!;  is  an  hamlet  oi Strpucy, — Per  Cur.     ha 

perfon  is  irrrovcJ  to  a  wrong  place,   that  place  ought  to 

appeal,  and  fo  ouglu  o/t/>;itv,  if  it  were  a  wrong  place,  nr 

tile  tlic  order  will  be  czmlujk'c  upon  them,    but  this  is 

here  a  matrcr  not  in  the  record.     Juftices  of  peace  arc 

fiot  (>bliccd  to  take  notice  of  the  divifion  of  parilTics  into 

tovvnfhips  an.l  villac^cs,  winch  maintain  their  own  poor, 

fcverallv  and  diuindily :    5/rp;,v7  upon   an  appeal  might 

havethewn  that  the  pirfon  did  belong  to  the  townfiiipof 

S()Ja-f.'.'  Is^  which  niiglu  have  been  a  rcafonablc  caufc  to 

difchargc  tlie  crclcr.     Two  town fl"jips  within  a  parilh  arc 

the   fame  as   two  parilhe?,  yet   the  churchwardens  arc 

overTccrs  of  the  poor  of  the  whole  parifli    (tlioogh  ^(> 

dividccP,  ap.d  Lave  a  fiipcrintcndcncy   over  the  whoU 

to'.vniliip  and  villag-cs. 

^45.  ALucy.I:r.i 
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•  ^45.  Malendine  a;.    Hunfdon^    Hilary  Term^    12.  -/f«».  An  order  6f  «- 
i^olevy  316. — Two  juftices,  on  the  29th  of  June   1712,  moval  tmap- 
rcaiove  a  pauper-to  Hunjdon^  and  two  juftices  there  fentP^**^  from  i« 
him  back  by  an  order  to  MaUndiue^  on  the  24th  July^ 

which  was  confirmed  upon  the  ?.ppcal  of  MaUndlrte  at  the 
ieffions. — The  Court  now  quafheJ  the  order  of  the  24th 
Ifuly^  becaufe  they  ought  to  have  appealed,  and  not  to 
mve  fent  the  pauper  back :  and  held  the  order  of  the 
lirft  two  juftices  good,  becaufe  there  was  no  appeal  from  it. 

746.  Rex  v»  Sikhffter^  Hilary  Tcrm^  6.  Geo*  3.  J?«rr,  An  order  rf 
fi,  C  551. — The  pauper  Jane  Moor  was  fent  fome  time  ini"^*''<^^  ""H^- 
^uly  1764,  together  with  one  George  IVife^  by  an  order  of  r!^/ ^  ^''^^  ^ 
removal  under  the  hands  and  fcals  of  two  juftices,  from 
the  parifh  of  Newbury  to  the   parifh  of  Enborn^  by  the 
names  of  George  Wife  and  Jane  his  wife;  and  there  was 
no  appeal  from  the  faid  order  to  the  next  or  any  other 
feffions.     Afterwards,  the  parifli  of  Lnbom  finding  that 
Jane  was  not  the  wife  of  George  If '{fey  removed  her,   by 
original  order,   by  the  name  of  "  Jane  Mcor^  fingle- 
•♦  woman,*'  from  the  faid  parifli  o^  Enborn  to  the  parifh 
%}(  SilcJxJitrj  under  an  order  of  two  juftices  ;  from  which 
order  the  faid  parifti  of  Sdchefter  appealed.     And  upon 
hearing  the  appeal,  it  was  proved  "  that  the  faid  Jane 
•*  never  was  married  to  the  faid  George  fVifc**    There- 
fore the  feflions  affirmed  the  order  of  the  two  juftices.— 
Sir  Fletcher  Norton  was  now  to  have  fupported 
the  orders ;  and  faid,  that  if  it  had  been  res  integroy  he 
thought  a  good  deal  might  be  urged  to  fhew  that  they 
were  right ;    but  he  acknowledged  it  to  have  been  fully 
fettled,** That  an  order  of  removal  to  a  parifti,  confirmed 
•*  without  appeal  by  fuch  parifti,  conchides  that  parifli 

*  againft  all  the  world.'' — The  Cou  rt  clearly  concurred. 

^   747.  Rexv,  Llanrhyddy  Hilary  Term^  10.  Geo,  3.  Burr .  h  fuhfflitig  or* 
S.  C  658  — The  cafe  ftated,  That  John  Myddciton,  e/q.  d*^*"  <>*  removal, 
and  John  Jones,  clerk,  rcmovod.  the  above  paupers,  by  *"  fro^jjl*'-^^^ 
order  under  tljeir  hands  and  fcals  dated  the  28th  day  ofjja^^^m^ 
Afav  1768,  from  the  faid  parifli  of  Llanrhydd  to  Ruthin  iJeferttjQtdu  It 
and  the  fame  paupers  were  accordingly  deliveied  to  the*^«'« 
officers  of  Ruthin ;    who  maintained  them  for  a  wliile, 
and  for  foine  time  after,  at  the  joint  expence  of  both  pa- 
xiflies:    and  notice  of  appeal  to  the  (aid  order  being 
ferved  on  the  officers  of  Llanrhydd,  by  the  officers  of 
Ruthin^  on  the  morning  of  tl>e  quarter-feflions,  previous 
to  the  filing  of  the  faid  appeal,  the  officers  of  Llanrhydd 
confented  **  to  take  the  paupers  back  to  their  cuftody, 
**  without  giving  the  panftiioners  of  Ruthin  the  trouble 
••  ef  appealing  againft  fuch  order."    And  thereupon, 
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Rrx  9.  the  frtid  r?.nu;ioners  of  LlaKrr^dd  removed  the  {^A^fJ 
&tA»«HiB9.  pgj.5^  ^y  order  under  the  hands  and  fcals  of  J^hn  \\{ 
and  David  Pr re  clerks,  dated  the  nth  day  ot  Jntr] 
1769.  from  tl.e  faid  parifh  of  Llanrbydd  to  the  parifh: 
DeK»-h  in  the  faid  couiry  ;  who  appealed  thereto;  ani 
upon  fuch  appeal,  the  kttlcmcnt  ot  the  faid  paupcr&Vi 
proved  to  be  at  Denbigh :  but  it  appearing  in  evidencso: 
the  behalf  of  tlic  pariih  of  Denbigh'^  **  That  the  fsi 
•*  order  of  '"jc^hn  .\Iyd'U\:cK  and  John  Jones^  removia 
•'  them  to  ku:';}:  as  aiorLfaid,  had  not  been  appeal? 
"  agaiiut" — THE  CoL'RT  were  of  opinion,  "  that  tli 
*'  faid  order  or' removal  from  Llanrbydd  to  Oemhigho^: 
**'  to  be  quaihed  ;**  and  it  was  quafhcd  accordingly.- 
Ma.  Ai!iHL'?.ST  had  moved  to  quafh  tiiis  order  c 
fcfnons ;  and  obtained  a  rule  to  fliew  caufe.  His  ol 
jedion  to  the  order  of  fcilions  was.  That  though  tb 
principle  upon  which  they  grounded  their  opinion  isi 
general  right,  namely,  '*  that  an  order  of  remon 
*'  fubmitted  to  and  not  appealed  from,  is  conclofir 
*<  upon  the  non-appcaling  parifh,  as  againft  all  tli 
•*  world;"  yet  this  general  rule  is  to  be  underiloodt 
relate  only  to  a  fubfifting  order,  but  not  to  a  defertt 
one :  and  therefore  the  fcinons  have  made  a  great  mii 
take  in  applyinc^  thi<:  general  principle  to  the  particoh 
cafe  of  the  prelent  order  (made  by  Mr.  MyddeltO! 
and  Mr.  Jones)  for  removing  the  paupers  from  Lk^- 
rhydd  to  Ruthin\  vrliich,  being  tound  to  be  a  wrong ow 
was  by  confent  of  both  parties  concerned  in  it  ahaii 
doned  and  defertcd,  and  thj  paupers  taken  back  agaiab 
the  pariih  in  whofc  favour  ir  was  made  ;  and  wascc;: 
f^i{ucntly  at  an  end,  and  muft  be  confidercd  as  if  itnev: 
had  exilled.  So  ti:at, -upon  the  whole  circuaTillar.CJ 
flatcd,  Rnt'rln  was  not  concluded  by  it  ;  aItliou;:ii  t::? 
had  not  acluaJly  purfiicd  tlic  appeal,  of  which  lltcv  Iii 
given  notice,  and  which  tlicy  were  rcadv  to  proc:: 
upon,  if  LLnrhydd  had  not  confcnted  to  tV.ke  ba-A  t'.; 
paupers. — Mr.  Kekvon  now  llicvvcd  caufc.  on  b.Ii-. 
of  the  pariih  of  JXtif-'r/:,  He  find,  it  wa^  j;ot  ins*: 
power  of  private  porioi^s  to  yut  an  end  to  the  or^r :'. 
r.myving  thefe  paunrrs  ;o  R.jI.'!.\  whilft  an  ripp^v.!  w; 
thus  going  on  againit  it.  Ti:c  order  has  removed  rl.c 
to  Rut^ifi,  Ruthin  h:i>  not  apiKra'cd.  Confc»juem" 
Ru:hifi  is  concluded,  es  a;::i*ii{l  all  other  parilhc:;,  to  J.: 
pute  thci r  l)elongi ii;:  to  Rut h'.r.. —  Lo R i>  M  a n r y  1  e:. c 
'I'hat  order  was  made  in  favour  of  L/u>2*f^)du'.  s'l; 
Llnnrbydd  gave  it  up,  and  con  fen  ted  to  take  tliC  r.iuxr 
back,  without  givipg  Rrti'^^  the  trouble  of  appe-.: 
againft  it.  May  not  a  pa::y  ^ivc  up  a  judgment  i:ius- 
cd  for  his  own  bene£t  r 
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74^  Rex  V.  Kirkby  Stephen^  Trinity  Term^  lO.  Geo.  3.  An  order  of  re- 
MSS.—minam  Blenkarn  and  his  family  were  removed  in  ^|^^ij^' 
Jtuguft  1769  from  the  townfhip  o( Kirkby  Suphen  to  thc^ ^^J^^^*. 
lownfhip  of  fVbarton.    Upon  appeal  the  cafe  ftated  by  (hipc  is  biodio^ 
Ihc  feflions  was  as  follows : — The  parifh  of  Kirkbj  Ste^  on  the  towA. 
pheu  confifts  of  ten  different  townfhips,  which  mamtain  ^^iPj?^'^ 
iteir  poor  feparately,  and  have  fcparate  overfecrs,  pfnoeSSS 
which  townfhips  Kirkby  Stephen  and  Wharton  are  two.  from/^^ 
The  pauper  was  fettled  in  the  townfhip  of  IVhartmy  .  ^  g^^ 
by  renting  a  ferm  of  25I.  a-year  for  four  years,  and  s«t.*Cirfi  4i|« 
by  refiding  upon  it  upwards  of  three  years,  and  in 
the  fourth  year  went  to  affift  his  iifter,  who  was  ^ 
ihopkeeper  at  Kirkby  Stephen^  and  lodged  there  with 
her  upwards  of  forty  days,  during  which  time  he  went 
daily  to  manage  and  occupy  his  farm  aforefaid.    After- 
vrards  he  went  to  Newtort  in   the  county  of  Sahp^ 
matried  there,  and  had  feveral  children;  and  becoming 
ehargeable  was  removed  from  thence,  by  order  of  two 
jufiices  of  the  county  of  Salop.     In  February  1768,  one 
of  the  overfeers  of  the  iaid  parifli  of  Newport  brought 
the  pauper  and  his  family,  with  the  faid  order,  to  T.  Petty^ 
then  ovcrfeer  of  the  faia  townfliip  of  Kirkby  Stepbeny  and 
delivered  the  faid  order  to  him.    Petty  faid,  that  the  pau- 
per belonged  to  the  townfhip  of  IVharton^  and  that  he 
luui  rather  the  pauper  belonged  to  the  townfhip  of  Kirkby 
Stephen^  becaule  he  (Petty)  had  a  larger  cflatc  in  fVhartom 
than  in  Kirkby  Stephen ;  and  then  he  went  away,  leaving 
the  order  with  the  overfeer  of  Newport^  and  the  pauper. 
Notice  was  given  to  tlie  overfeers  of  Kirkby  Stephen^  and 
to  the  pauper,  to  produce  the  original  order ;    but  that 
not  being  produced,  the  court  of  feflions  admitted  a  copy 
written  and  attefled  by  the  pauper  to  be  read:  it  was 
direAed  to  the  churchwardens,  &c.  of  the  pariih  of  New 
fert^  l^c.  and  to  the  churchwardens,  &c.  of  the  parifh  of 
Kirkby  Stephen^  ^c,  and  the  fettlement  of  the.  paupers  is 
adjudged  to  be  in  theparifh  oi Kirkby  Stephen.     It  appear- 
ed alfo,  that  about  a  week  after  the  time  tliat  the  pauper 
was  brought  to  Kirkby  Stephen^  he  went  to  IVharton  afore- 
faid, and  delivered  the  original  order  of  removal  from 
Newport  to  John  Hafweil^whoj  he  had  been  informed,  was 
overfeer  of  ff^arton ;  who,  having  read  the  order,  faid  he 
could  do  nothing  in  it  till  tliere  had  been  a  parifh-meet- 
ing,  and  returned  it  to  the  pauper.    Some  time  after* 
wards  the  pauper  was  applied  to  by  an  inhabitant   of 
JVharton  for  a  copy  of  the  order  of  removal,  which  he 
accordingly  delivered  to  him,  and  the  copy  was  admitted 
af  evidence  in  court*    It  appeared  alfo,  that  the  pauper 

fttnained 
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^ 


Js"b.».    **"» ^°'  "*"'■  "  *'^^'"  *n*J  «  ''a"t  in  «bri 
tjSttfitn,  when  hi*  {i\}rr  dyips,bc4 
townfliip  orK„i!>}  SuphtK.     It  doa bL 
appeal  had  brcn  iiiadr  izom  itMoidff^ 
Ntuipml,  bat  tt)e  pauper  liad  theonkrf 
Amj  left  it,  and  wm  c^irriccf  with  i^  b 

the  tcmnlbipor  A'rri^/  Stephen,  before  rt-^ 

wlien  the  &icj  order  was  cither  Icfi  mibM 
delivered  to  Mr.  n.&«ry,yfl„,ot,eotlheovKfar»il, 
fhipof  Aiir%  Srrphtii,  the  laid  paupcriwbl«( 
fecn  It.  The  tcJlions  quafiied  tjie  or<Jw o{r«" 
the  townlhip  of  AV, i&-,  Stephen  lo  rijc  t,.itii4t< 
r«i.— LofcDMAKSFicto.  This  cafe  tdairiiB« 
thai  in  rimr  of  ^r^r  v.  Strpnty.  Tbc  l*«J 
ihc  parifli  which  is  named  in  Uk  oidw,  »1< 
the  paaper  is  brouglir.  ou^ht  to  appal.  Tk 
«re  not  obligei : .  ■!  ^■.■.■\  u..  ii  it  in  ilK-irpom 
notice  of  the  .::  ..    f.r.fhcs.     Tht  fen 

(1.3.  &  I*.  Cw.  2.>  Which  takes  notke  of  te> 
ot  panOict,  direds  the  remove  of  puipen,  Ml 
diviiioiui  bai  to  fuch  parilhea.  Ic  woaUioai 
trcmc  confulion  and  inc»avenJeiice^  if  to«oft 
lie  in  this  manner.  TherO  doci  no&extt  f«l 
or  place  as  the  parilh  of  Kirkhy  Stepitn^  fbrlh 
of  maintaining  the  poor,  and  fOrih^Stifim  \ 
get  rid  of  this  order  but  bv  appeal :  an  order  n 
from  is  undoabtedly  final.  And  the  other  Jo 
curring,  the  order  of  feffions  waa  confirmed. 

oiJCTQfw-  749-  ^"  V.  ITitixww  ih,  Hilary  Term,  A 
;»lui.t,^  CiH.I.  42. — ^Thc  paupers,  Sarah  Griffin  tlic  wife 
irH„.™ij  GVjffri  and  their  five  children,  were  removed,  bi 
=""'''•  d^icd  17th  Junt  1776  from  Chtjhum  to  Htn»^ 
bv  another  order  dated  30th  Oeiohtr  1776,  nu 
bnck  from  Hir.x%t.-3rlh  to  Chefhwii.  1  he  1 
Cbfjhttni  appealed  againft  this  lift  order,  but  tl 
confirmed  it  as  to  ji^cph  Griffin^  and  difchargi 
liis  Wife  and  children.  The  wife  and  children, 
fiion  aftcrvvaids  rL-turned  to  their  hulband  aik 
CJyeJhKnt  \  and  by  another  order  dated  aoth  Jen 
tlic  five  children  were  removed  from  Cbrjbwtt 
voah.  I'lic  parifli  of  HhiKwtrth  appealed 
Older,  and  the  ftliions  confirmed  the  order,  ei 
two  of  tlic  children,  who  as  n  uric -children 
removcablc. — Loud  Mansfi£i.d.  There  is'i 
ail  in  this  cafe.  'Jhe  fii-ft  order  nnappcclei 
ojuciufivc.     'Ihe  parilh  of  Hinxu-ortb  neglefl 
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"  =*'ie  time  they  were  aggrieved,   and  their  being      Rtr  *. 
"*  now  i'i  their  own  fault.— ^Tlie  firft  order,  dated  Hx>jxwo»tIi, 
'w  1776J  wai  affirmed,  and  the  two  fubfequcnt 
tfchsLtfftd. 

• 
•  -.M^x  V.  Sivalclifffi  Hihry  Term^  23.  Geo.  3.  Edi-  A  k^al  order  of 
-^iS5.— The  paupers  Thomas  Hawkins  and  iJ/^iry '*'"^^**  "  c<«- 
were  ttmoved,  in  the  month  o^  January  i782;f"^'7 '[  ""• 

I  *-./ri   1.       >r  T-L  •'  1    ^     '   I      *Ppeai«d  from. 

rpolcUffi  to  yyc^r.     There  was  no  appeal  to  the 

lik>n^  from  this  order.  But  the  paupcn  bc>ngs'c^ntt**** 
^cx become  chargeable  to  Afc$t^  they  wicte  TtiAo\^'^^^^x\^.^ 
.;  "Swaiciiffe^    It  was  contended,  that  the  firft  order; 

ifKip{>ealed  frbm,  was  concluiive ;  and  the  cafe  of 
Cirky  Suphch  wks  cited.  But  it  was  faid)  ori  the 
id^,  that  an  order  unappealed  from  is  only  con* 
«  iF^hen  direfted  to  a  place  to  which  a  removal  can 
Uy  made  ;  but  that  iri  the  ptefcnt  cafe  it  appeared 
fcot  was  only  a  large  village,  which  maintained  its 
1  common  with  tlie  parlfti  of  iVhichford^  attd  had 
Rrite  overieers  or  other  officers  to  receive  the  pau- 
and  that  fi'hichford  could  not  poffibly  appeal  iri 
fe ;  for  not  being  p^rtiei)  they  were  not  iiititled 
rtftte  or  to  be  heard. — LoRD  Mansfield.  This 

feA  no  removal  at  all,  and  being  a  mere  nullity 
t  become  the  fubje£l  of  appeal ;  and  to  make  aii  ^ 
Unappealed  from  coneluiive,    it  muft  b<s  a  legal 

.  Rex  V,  Eaiingf    Mich,  Term^    24-  Geo,  3;    Edi- An  order  re* 
MSS, — Jofeph  Chetwyn  came  bv  certificate  from  the  ""o^ins  »  c<f* 
'X>i  Ealing  to  theparifh  Of  BarUng;,  Where  he  ie.|*^J;'^'^PJ^ 
mder  the  certificate  until  after  his  fon  Thomas  Chet^  'fro"m**ircoii* 
as  born.     Thomas  Chetwyn  married  jinn  the  prcfent  ciuOvc. 
r,  who  fomo  time  afterwards  went  from  the  parifli  3  q  ^^^ 
rking  to  the  parilh  of  Si,  Matthew  Bethnal  Green,  p^jx'j,  PI.A454 
likely  to  become  chargeable  to  this  laft  parilh,  11^ 
amoved  from  thence  to  Barking,  as  td  the  place  of 
ft  legal  fcttlementi    The  parifh  of  Barking  did  riot 
.  from  this  order  j  but,  after  a  refidence  of  four 
the  pauper  was  removed  from  Barkings  under  thd 
cate,  to  the  parifh  of  Ealing, — Txiz  Court  held^ 
ht  order  of  removal  from  St,  Matthew^s  Bethnal 
,  being  unappealed  from,   was  coadufiv*  on  tte 
.  of  Barkings 

i  Reifv^ToTvccJier^  Hilary  Term,  2^,Gdo.  3.  Edi- Anord^ 
iW5i*~Two  jafticesj  by  an  order  dated  the  31ft  "Tl'^^'i.Jf  * 

rh>m.   It  as  coDclutivf  Mi  if  th«  huibtfnd  himfelf  had  bctii  removed  with  bis  Wite. 

t.  IL  $  {£  March 
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Rix  V.      March  17^4.,  remove  Mary  Crofi  and  her  four  chiMreiV 

TowcisTiR.    from  the  parilh  of  Towceftcr  in  the  county  of  Notthampad 

to  the  parifh  of  Hark/ion  in  the  (aad  conntyt  as  to  the 

place  of  her  laft  legal  fetllemeiit.      By  another  order, 

dated  27.  Mf^y  1784,  two  other  }u ft fc«s  renK>ve  Rickaid^ 

Croji  from  the  faid  parilh  of  Horle/Ion  la  the  parilh  of 

7QrwctJier.    Th£  Sessions^  orr  appeal,-  conlfirnT  the  lad 

order,  and  ftate  the  following  cftie  :  On  the  ifxhoiitf^ 

Umber  1773,  RuhardCrofi  and  Mary  \\\%  wife,  7«i«  their 

fon  aged  twelveyears,  mary  aged  eight  years,  ^arah  aged 

fix  years,  aivd  jamts  their  foil  aged  aoout  three  ycarSf 

being  inhabitants  legally  fettled  at  HarUfun^  were  diilr 

certificated  to  the  parilh  oiTowafter:  that  they  removed 

t9  TowcejUr,  and  refided  under  tl)e  faid  certificate ;  and« 

during  fuch  rcfidence,  Richard  Crofs^  the  huiband,  gained 

a.fcttlcment  by  renting  ten  pounds  a- year :  that  afrer- 

warus,  in  the  abfence  of  the  faid  Richard  Crofs^  tlie  (aid 

Mary  Crofs  and  Tour  of  her  children,  not  mentioned  in 

the  certificate,  but  born  under  it,  havirrg  become  cliarge* 

able   \o   Towcefur'i   were   removed    from    Towcefter  to 

Harli/iojf  by  the  order  of  31.  A/arch  1784,  anid  whkb 

order  was  not  appealed  from :  that  afterwards   tlie  &ii 

Richard  Crofsj  xl\e  huiband,  coming    to  his  family  at 

JIarU/ioHy  was  removed  from  Harlejton   to  To'Mcejttr  by 

the  order  of  27.  May  1784. — Mr-Dayrel  obuined  > 

yule  to   fhcw    caufc  why   thefc  orders    fliould   not  h 

f>>  Ante,  pagequafhcd,  and  cited  tlie  ca(e  oi  Rex  v,  Hhixtvorth  {a) ;  bot 

Sco.  pi.  74;.  as  iTc  one  appeared  to  fupport  tlienr,   the  rule  was  made 

abtOii;tc. 

>ln  order  of  re-       7  ?J'     -'^''•V  "'•   Southdzvramy    TriTilty    Tcrmj    26.  Get.  ^ 
moTal  unap-      I.  Tcnn  Rtp,  35^*;. — The  pauper  Eiixnbrtr?  Booths  widoVr 
pcalcd  frcvn       and  her  three  children  wore  removed  by  an  order  ot  two 
is  oiTiy  con-      juuicc3  from  tlic  tovvnihip  oiSoHthz-Mram  to  the  townihip 
who  arc  men-   ^^  JSortooiJL'rflrr.^   both  in  *lic  welt  nding  ot  t;ie  counn? 
tloncd  in  it;     of  2'';r^.     On  appeal  to  the  leffions,  they  ftatc.  That  ff 
fothatifcniy    appeared  from  thc  cvidcuce  o(  I^'UHokz  Booth  (fhefothtt 
the  father  and    of  JfrfrnJ^J.\  the  late  hulband  of  the  pauper  Euzaht*X% 
T'^T^i'Jh.  ^i^'-^t  the  laid  iriUiam,  Jeremiah,  and  alio  the  tarhtraai 
the  quciHcn  re  granotather  ol  IP lUuim  booths  were  born  and   fetticc  « 
htivc  to  :he       Halifax^  where  Jeremiah  Bo'^a):  was  likcwife  born;  but 
jc^Jc.nnr  cf    \i  dij  not  appear  that  Jercihiah  had  done  any  aft  to  pin 
a  fottlenicnti  that,  on  the  6th  of  yfpri!  ijyj^two  jutxo 
for  tlic  wcfl  ridii^.g  of  TorkJ/nre  made  an   order  for  fc- 
moving  the   faid  William  Booth  and  Elizahgib  his  niA 
(/>ut  trot  any  of  their  children  J  from  Halifa  syto  Nor  thr^rsM 
aioriffai'^  ;  wliicli  order  was  duly  ferved  upon  the  «»".*  I  ' 
ovcrleers  of  tlic  poor  of  Narthowrath f\7ho  thereupon  re*  I 

cci»sJ 
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Cclved  xht  two  paupers,  and  did  not  appeal  againft  thc5      ^«.»  "• 
order :  that  fome  years  before  and  at  the  time  of  the  faid    ^^"thow.. 
removal  of  fVWiam  booth  and  his  wife,  the  faid  Jeremiah       '^^*** 
was  married  to  Elizabeth^  one  of  the  paupers,  by  whom 
he  had  the  three  other  paupers,  and  from  the  time  of  hia 
marriage  until  his  death  lived  at  Halifax^  in  a  dwelling- 
houfe  which  he  rented  himfelf,  feparate  and  independent 
of  his  father,  and  was  not  removed  by  or  mentioned  ill 
the  faid  order,  nor  was  then  any  part  of  his  family. 
Whereupon  the  court  (of  feffions)  difcharged  the  order 
of  two  juftices,  fubje£l  to  the  opinion  of  this  Courts 
Whether  the  fettlenient  of  the  faid  Elizabeth  Booth  and 
her  faid  three  children  was  by  inference  to  be  deemed  at 
Mali/ax^  or  to  follow  the  fettlement  of  the  father  to' 
liforthowram  P — BeargAoi^t,  Fbarnlky,  and  Lambb^ 
ihewed  caufe.     It  is  clear,  that  the  fettlement  of  Eiixet^ 
i€th  Borth  is  in  the  parifh  where  her  hufband  was  fettled 
at  the  time  of  his  death,  it  not  being  ftated,  that  fhe  has 
dpne  any  a£t  iince  to  gain  a  fettlement  elfewhcre.    No«r 
it  appears  that  he  was  fettled  at  Halifax :   and  though 
the  cafe  (latest  that  his  father  and  mother  were  remo^^ 
from  Halifax  to  Norihowram  by  an  order  which  was  un-«  , 
appealed  from,  yet  at  that  time  the  fon  was  emancipated  ^ 

£rom  bis  fathet  s  family,  and  therefore  his   fettlement    - 
did  not  follow  his  father's.— ^Wilson,  Haywood^  anJ 
€^CKELL,  contra^  obferved,  that  the  cafe  was  imper<^ 
.feAly  ftated  ;  for  that  fufBcient  appeared  upon  the  face 
of  it  to  fhew  that.tlie  juftices  did  not  mean  to  ftate  that 
jftrtmiah  Booth  was  fettled^  but  only  that  he  was  born^  at 
Halifax^  and  therefore  the  Court  (hould  fend  it  down  to 
be  re-flated.     But  even  upon  the  cafe  as  it  now  ftands 
the  Court  muft  conclude,  that  the  fettlement  of  the  fon 
followed  that  of  the  father,  fince  it  does  not  appear  that 
the  fon  ever  did  any  a£l  to  gain  a  fettlement  in  his  own 
ri^ht*     Every  legitimate  child  derives  a  fettlement  from 
lus  father,  and  follov^s  the  father's  fettlement  till  he  is' 
.Emancipated  and  gains  one  in  his   own  right:  then  it 
^as  incumbent  on  the  other  iide  to  have  ihewn  that  he 
did  gain  a  fettlement  in  his  own  right,  otherwife  he  muft  • 
be  taken   to  be  fettled  at  Nttrtkowram  with  his  father, 
tinder  the  order  of  removal  which  was  unappcaled  from* 
And  they  cited  the  cafe  of  The  King  v.  JVarblington  (<0«**'  (*)  ^^^  P*0 
Per  Curiam.    The  order  of  removal  unappealed  from  744-  P^  656. 
4s  conclufive  as  to  the  father  and  mother,  out  not  as  to 
-the  fon^  becaufe  be  is  not  mentioned  in  itj  and  the  fef-^ 
^ons  have  exprefsly  found  that  the  fon  was  fettled  at 
^ffalifaxr^Otditx  01  feilions  affirmed. 


So4  ' 
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754.    Rex  V.  KeKilmoythj   Trimty    T'erm^    28.  Ga^  J. 
2.  '/ow  AJ^y^  598. — The  pauper  Thomas  Byficld  ^^as  born 
and  fettled  in  tlic  parifh  of  Kcmlworth.      On  the  loth  of 
May   1765  he  was    hired  to  Tkamas  Chattcrton  of  Bir- 
mhitihani  ioT  one  year.     On  the  faid  icrth  of  Afar  he  en- 
tered into  the  faid  fcrvicc,  and  continued  in  the  faiof 
in  the  faid  parilh  of  Birmingkam  until    the  firft  day  ot 
Jpfil  1766,  when  he  was  taken  up  on  a  charge  of  (uf- 
tardy,  and  was  married  the  next  day.    His  mailer  did  not 
make  any  complaint  againA  him,  nordifcharge  liimfron 
his  faid  fervice.     On, the  3d  of  tlfc  fame  montl^^of  idf/i;7 
J  766  the  pauper  was  removed,  by  an  order  of " removal, 
from  Birmingham  to  Kcnilw^nh^  and  was  delivered  with 
fuch  order  to  the  officers  of  the  faid  laft- mentioned  pa- 
I^iih,  and  continued  under  fuch  order  in  the  fame  parift 
vntil.the  7th  of  the  faid  month  of  ^>r/7  1 766,  and  thea 
returned  back  to  Birmingham  into  his  faid  mafler's  frr- 
vice,  who  willingly  received  him  again  ;  and  the  iaid 
pauper  continued  with  his  faid  mafVer  in  Blrmingkamm 
fuch  fervicc  until  the  end  of  the  year  for  which  he  was 
hired  to  him  as  aforcfaid,  and  received    bis  full  year's 
v/agcs«    The  order  of  removal  of  tlic  3d  o(  yfprii  1766 
was  not  appealed  agnrinft. — Buller,  Jufua*    There  if 
no  prupcfition  in  the  law  of  fettlements  more  ckar  thaa 
itiiis,  That  an  order  of  removal  unappealed  againfi  is  con- 
clulive  ngainll  all  the  world  ;  and  thi^^  is    fo  clearly  aoi 
fo  univcrfally  cftablilhcd,  that  it  ought  rtever  to  be  im- 
peached.    At  the  lan'.e  time  the  rule  is,  That  the  order cr 
rcmovnl,  tlioiigh  unr.pptalcd  froni,  does  i>ot  at  all  aiTcS 
a  fubfcqucnt  fcttlcnicnt.     Then  the  qneflxon    lure  i?. 
AA'hcthcr  the  pauper  gaijied  any  iL'ttiemcnt  in  Bir/r:y^^::r 
fublVqnciU  to  the  order  of  removal  r     Now  in  iliis  nf: 
he  did  no  act  by  which  he  couKi  gain  a  fettlcment  in  E.r- 
ri}ri^b;i?7i  alter  the  ordtr  of  rcni«\al.     Thtz  crrcumfiar.ci? 
oi'  the  pauper's  having  been  apprehended  on  a  charge  ol 
l;aftr.rdy,   and  of  his  marriage,    1  lay  entireh*  out  ot  ti.s 
qucrtion  ;  for  it  was  coir.pctcnt  to  the  niatlcr  to  recci.f 
him  again  after  he  was  difc!ian;cd  out  of  cuftodv,  i:  x 
plcaf'cd;  ;md  the  Servant  miglit  have  ferved   his  m::"::: 
after  Vq  was  married  as  well  as  bcfoie.      Kut  what  1  :::' 
on  is  this,  that  after  the  order  of  removal,  unappcil^i 
f.on-,  the  i^aupcr  could  not  legally  return  to  the  pari 
iv*  \\\  w!  ciK  e  he  had  been  removed  ;  it  wuuld  have  rr.' 
a  crnie  ii.  |-.ini  to  do  f o ,  and  if  he  lir^J    been  incicui 
tor  luch  a  ('iiobcdieiice  of  li  e  order,  it  would  have  be::, 
loce  ciKc  Ui  him  to  have  urged  that  he  returned  foril» 
j)Lipt  ?c  of  coiTf  leiina:  his  eontraft.     1  he  order  of  r;- 
movai  put  an  end  lo  the  fervicc  j  aiid  if  he  could  norr:^- 
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thrn  without  committing  a  crime,  he  couIJ  not  be  liable  '^^  ". 
to  an  aftion  by  the  mafter  for  not  completing  tl)e  con-  Kimilwo**!!. 
trad.  There  is  a  great  difference  whether  the  party  is 
di fabled  by  his  own  aft,  or  by  the  a£l  of  law,  from  per- 
forming his  contraft  ;  he  is  anfwerable  for  the  former  ; 
but  if  the  law  intervenes,  and  fays  he  fhall  not  complete 
the  contraft,  it  puts  an  end  to  the  contraft.  Now  in 
this  cafe  the  pauper  returned  after  the  order  of  removal 
lo  the  parilh  of  Birmhigham^  where  he  fcrved  a  month  ; 
but  that  could  not  gain  him  a  fcttlemcnt  there ;  for  jjic 
aft  fubfequent  to  the  order  of  removal,  by  which  he  was 
to  gain  a  fettlement,  fliould  be  complete  in  itfelf.— 
Grose,  Juflice.  I  doubt  whether  the  party  was  liable  to 
be  removed  ;  but  there  {laving  been  an  order  of  removal 
iinappcaled  from,  it  is  decifive ;  and  he  has  done  no  fub«* 
fccjucnt  aft  to  gain  a  fettlement. — Rule  difcharged. 

1 

755.  Rex  V.  Fiilongley,  Mich,  Tcrm^  29.  Gee,  3.  2.  Term  Where  a  per/bit 
ftep.  709. — The  pauper  Jebn  Glover ^  on  the  ift  January  ^^^i  and  re- 
1786,  and  for  fome  years  before,  rented  and  refided  on  ^^^"^  *^"  J  *^" 
ai  tenement  in  theparifli  oi  Fiilongley,  of  the  yearly  value  J^^'^'^'*^/'''- 
often  pounds  and  upwards,  and  continued  thereon  until  w;«s  removed  "^o 
the  29ih  ^Ipril  in  the  fame  year,  when  he  was  removed,  B,  by  an  order 
by  an  order  of  removal,  from  the  parifh  of  Fi  longley  to**^  twojurticci, 
the  hamlet  of  Kitiwalfey\  and  on  the  fame  day  on  which  J^"^^^*^'^^'^*'^;!^ 
he  was  delivered  with  the  faid  order  of  removal,  he  re-r  f^^,  tenement 
turned  back  to  the  tenement  in  the  pariQi  of  Fiilongley ,  without  making 
where  he  refided  without  making  any  new  contraft  with  *">*  "<^^  <^°"- 
liis  landlord  for  the  fame,  and  without  any  interruption,^''*^'  '*"'*  ^^' 
for  about  three  quarters  of  a  year,  and  then  was  removed  ^^^  iiunfon» 
by  the  prcfent  order  to  the  fai:l  hamht  of  Kin-Mulfey.    An  days,  he  thereby 
appeal  againft  the  faid  order  of  removal  of  the  29th  gained  a  fettle*. 
^ril  1786  was  entered,  but  was  not  profecutcd. — Lori>"^^»  '''^^^gS^ 
Ken  YON,  Chief Juftici,  This  cafe  is  abundantly  loo  clear  ;^^,"Ji^ 
to  raife  any  ferious  doubt.     Nothing  can  be  better  cfta- onappeaied 
bliihed,  than  that  the  order  of  removal  unappealed  from  agamft$  for 
13  conclufive  as  to  the  pauper's  fettlement  at  that  time;  «*»«  ^"''?2i* 
but  there  is  nothinff  in  the  order  which  prevents  the  ]!f"  ?°\^**^' 

,  ^•1111  ^     •  n        diflblved, 

pauper  s  return,  provided  he  does  not  return  in  a  Hate 
of  vagrancy.  It  is  alfo  clear,  that  it  is  not  in  the  power 
either  of  the  two  magiflrates  who  remove  the  pauper,  or 
of  the  jufticcs  at  tlieir  feilions,  on  an  appeal,  to  put  an 
end  to  a  contraft  between  the  parties  rcfpefting  the 
taking  of  a  tenement.  As  far  as  rcfpcfts  the  fettlement 
of  the  perfons  removed  they  mav  determine,  but  no  far- 
ther- And  that  diftinguifhes  this  cafe  from  the  King 
.  V.  Kcnilworth :  that  was  a  cale  of  mafter  and  fervant ; 
gad  there  the  jufticcs  have  a  power  of  putting  an  end  to 

F  f  f  3  tho 
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Rix  V.       the  contrad.    But  here,  at  the  tiinc  of  the  £ri.  rrr.c\:1, 

fxi.Lo»Gi.ET.  tiic  jufiiccs  had  no  right  to  put  an  end  to  the  ccrrrsn, 

nor  can  we  fee  on  what  ground  tlic  pauper  was  rcrcc.tc. 

for  it  is  ftated,  that  he  rented  and  rejl:ud  sti  a  zr-rr.nc  if 

ten  potaids  }er  annum,  which  infers  a  contrad.  Tfizt  ccn- 

traa  was  moft  clearly  not  diflblved  by  the  adiacicaticn 

of  the  juftices,  and  then  the  pauper  cannct  be  C3n& 

dered  as  returning  in  a  (late  of  vagrancy.     And  tho'jgii 

be  did  not  return  under  a  new  contrad,  yet  xhzi  vu  I 

not  neceflTary,  for  the  old  contract  remained ;  and  thca 

by  reading  at  F'lU^ngUy  forty  days  after  the  remo^'il  he 

gained  a  liettlement.     It  has  been  faid,  that  the  Couit 

may  prcfuone  fraud  in  the  tiril  raking  ;  but  there  is  no 

t'diz  better  eilabiilhed,  than  that  fraud  is  never  to  bepre- 

fumed  ;  and  1  believe,  in  a  cafe  fent  for  die  opinion  of 

this  Court  which  was  pregnant  with  fraud,  they  wcsid 

not  prcfurae  fr^ud   bccaufc   it  was   not  ftated. — Ask- 

HURST,  Juf'ice.    The  firft  order  of  removal  could  Doi 

polTibiy  refcind  t!ie  prior  legal  ^rcement  between  the 

pauper  and  a  third  perfon.   And  though  an  order  is  con- 

clufive  as  to   the  lettleincnt  at  the   time   when  i:  V3S 

made,  that  is  merely  technical,  and  fo  far  we  are  bound; 

therefore  in  thiscale  it  muft  betaken  that  the  pauper haJ 

not  gaimd  a  fetilement  in  Flllonzhj  at  the  time  of  the 

£ril  removal.     But  when  he  returned,  it  was  under  ths 

old  coiuraft,  whicli  had  never  been  rcfcindcd.     Then  be 

did  not  letuni  as  a  vagrant,  hut  became  to  the  parifh  of 

Fillonglcy  to  fettle  on  a  tenement  of  ten  pounds  ^a  nKistn^ 

and  he  there  acquired  a  fettiemcrit  by  a  refidencc  for  more 

'than  forty  days.     It  is  not  necciTary  to  determine  Lcre 

wliat  would  have  been  the  cfFeil  of  his  refidinj:  in  fi-icr.-jj 

for  a  fliortcr  fpacc  of  time  than  forty  davs  after  ihc  fcnl 

(r)  Rex  V.      order  of  removal      I'he  cafe  cited  from  C^Ultcot  \c)  dot; 

a-.  Michacrs,    not  a^>ply  to  the  prefent;  for  it  is  there  ftated,  that  rL: 

BiiJi,  ante,       pauper  icfiJcd  on  the  premifcs  again  ft  the  con  fen i  of  tie 

p.6i8.  pi.  55c.  lancilcrd,  but  in  this  cafe  the  pauper  refided  under  a  cou- 

(*)  Hui.rirf,    traft    -  GuosE,  Jufiici;[h).    This  cafe  is  diftinguijhabic 

;,'-;//.«,  abitn:.  from  that  oiTh^  Kh?   v.Ktuilworth  for  the  reafons  g  ver. 

1  iliink,  if  we  could  proceed  on  fuppoiiixon,  thr.t  the 

real  tranfaftion  v»'js  this :  After  the    Tippcsi  agaiiift  ik 

til  ft  order  was  made,  the  juftices  difcovercd  that  he  wss 

%vrongruiIy  removed,  and  then  they  agreed  that  he  lho-»'»i 

]>e  at  liberty  to  return  to  Fillonglcy  on  his  dropping;  the 

appeal.   However.  Vv*c  arc  to  determine  on  the  fa^Hs  ihrr(f;    I 

and,  for  the  rcafons  given,   I  am  of  opinion,  that  I'lC  I 

contract  was  not  difTolved  by  the  flrft  order,  that  the 

pauper  liad  ?.  right  to  return  to  the  pari/h   of  /'.Vto^r, 

rtud  by  rcfidir.g  there  more  than  forty  days  he  gained  a 

XU.  Of 
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Xll.     Of  removals  after  appeal^ 


756.  Honiton  V.  South  Beverton^  Mich.  Tcrriy  8.  JV'ilL  3.  oo  an  or4or  of 
Comiff  401  — tTwo  jufticcs  rerqove  a  man  from  Honiton  rtmov^i  han% 
in  tli€  county  of  Devon  to  South  Bcvetton  111  the  coiinty  »^crfcd,  two 
of  Somerfet.     The  pariJTi  of  South  Bevcrton  appeal  to  the  j^'^^^^f  ^^^  ■ 
ieffions  111  the  county  of  Dmon^  yhen  tl^e  order  of  re-f^     'j^^* 
xnoval  is  reverfed  :  now  two  jufticcs  in  the  county  of  move  the  pau* 
Somerfet  njay,  by  order,  remove  him  to  Honiton  again  ;  per  back  totht 
for  it  is  but  in  execution  of  the  order  of  feflions,  which  i^"^  ^'o"» 
could  not  otherwise  be  don^  bccaufc  it  is  out  of  the  ju^  ^^^  ***  '^^ 
fifdiftion  of  the  court  of  felnons,  v  ' 

757.  Hatrqw  v.  Riflip^     Mich.    Term^     lO.  Tf^iU.  3.  If  an  ofd«r  of 
SalL  524. — J.  conges  into  Harrow^  and,  being  likely  to  removal  hccotif 
J>ccomQ  chargeable,  was  removed  to  Rifllp.     Rjlip  ap-  J""*^**  ■'  ^*''- 
pcaled ;  and  upon  the  appeal  J.  was  adjudged  to  be  fet-  r^^'where'tli 
tied  at  RiJIip.     Afterwards  Rljljp  difcovercd  that  Hendon  pauper  u  ad- 
ivas  the  place  of  his  laft  legal  fcttlemcnt,  and  fent  him  judged  to  be 
thither.     And  the  queftion  was,  Whether,  after  the  ad-  ^^"**^  "pn^' 
judication  upoi^  the  appeal,  Rifllp  was  noteftopped  ^Z^^^^^^^^^^^^^X 
'all  the  world  to  fay  that  Rijlip  was  not  the  place  of  his  on  a  ifetdemenc 
|aft  legal  fcttlcment  ?-r-£/  Per  Holt,  Chief  luflice^  Rifllp  gained  pr^irioiif 
}S  cftoppcd  to  fay  olherwifej  for  if  Rifllp  had  not  bcerj  tothecooftr- 
thc  very  place  of  his  laft  legal  fetilemcnt,  the  juftices  ^J«  •^  *« 
muft  have  fent  him  back  to  Harrow^  who  were  firft  pof-        * 
fcflld  of  him,  for  that  reafon,  Bccaufe  Uicy  were  pof- 

fcflcd  of  him,  and  he  did  not  belong  to  Rifllp.  And 
pow  t}sis  is  in  elfcft  the  fame  queftion  ag:\in,  iv'x. 
Whether  he  belongs  to  Rifllp  ?  which  queftion  hasi  been 
already  deterpiined  by  the  juftipes  on  the  appeal,  who 
liavc  adjudged  that  he  was  laft  fettled  at  Rlfl.p.  Now 
this  point  being  determined,  the  appeal  muft  be  final  and 
conclufive,  otherwifc  there  would  be  no  end  of  things  ; 
and  the  rather  as  to  Rifllp^  becaufc  Riflp  yi?L%  party  tot. 
the  fuit  whercii\  this  determination  was  made;  and  yet 
Hurrow  may  be  eftopped  where  he  is  not  party  to  a  fuit. 
—Afterwards  m  Hilary  Term  this  was  moved  again  ;  and 
then  Holt  and  Goum  held,  the  adjudication  was  final 
as  to  Rl/llp  againft  all  perfons  and  places,  becaufc  the 
point  of  his  fettlement  as  to  Rlfl/p  was  tried  in  the  ap^ 
peal  ;  but  as  to  Harrow  (for  he  had  been  formerly  re-. 
moved  by  them  to  H^nJon,  and  that  order  reverfed), 
they  were  at  liberty  to  fend  him  to  any  other  place,  and 
fi^ic  not  eftopped,  becaufe  the  jufticcs  on  the  appeal  di^ 

r  ff^,  ^0% 


** 
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B.*a.v9.    r.-t  ai'-iirc  him  to  be  fcrtlcd  zt  H^rrTU.\  thossb  thf? 

Aii^:?.       adj.:d^*d  i.ini  now  to  be  ftttlcd  at  ^-/^  ;  ic  tiii:  u.s 

orr.ir  point  was   not  tried. — Xus^ton    and   RojcEaY, 

If  w  orff-  'A  ?  5?-  -  •  -  ^ffchutPs  Bedln^ham  i/.  Kjng/irt  Bn-h, 
rtrv  «ij  be  r»-  HiA't  Trm.  II.  /fiiV.  3.  Caitb,  516. — A  poor  min  by 
'*"-*^  .1  ao-  f%5  crd-r  of  two  juitices  was  removed  from  the  parlhuf 
pc.*..  4s>f  he  ^^  M.cccti'i  to  the  parifh  of  AVji  jhn  Bo^'/ry  as  t!ic?k: 
cAthertfpoo.  ^'  ^-^  ^^-*  '^^^^  lettiemcnt,  from  \vh:cn  order  Ainfjicn 
^fenrparOi,  appealed  to  the  next  quarter- fclncns,  where  this  crcr 
ih?7mj7fc.  vTii  difcbarged.  Afterwards  this  poor  man  went  to 
nwTC  h;Ti  frcm  £»^y  ^^^  ^^  from  wher.cc  by  another  original  order  0? 
t'y>^0jri/h-  ^^^  jufiices  he  was  again  removed  to  Kingjizn  Bvjii^, 
for^n  or::tr're-  wliich  lail  ordcr  being  removed  by  crrt'ss'^urt  into  B,  H, 
verfcd  rtorij  It  W2S  COW  movcd  that  it  might  be  qua/hed,  bccrci 
^r*^"^.r " "  "P^"  ^^^  appeal  Kin^ot  had  been  difcljarged,  wliLii 
^Wiii*at  could  not  be,  if  that  had  been  the  laft  place  of  his  lawful 
t.c.s.SaUL  J^^ttlC"*-'^^ :  therefore  it  was  infiftcd,  that  KJMf/iMVH 
^6."  finally  acquitted. — Sed  per  Curiam,     The  order  nuiic 

upon  the  appeal  is  final  to  none  but  to  the  contentiii; 

parifhes  who  were  parties  to   tlie    appeal,  and  not  to 

grangers,  as  BuHngbam  is  in  tliis  cafe. 


rfapsvi»erb«        759.  Thachkam  r.   Ftndw^  Hilary  Term^    12.   Will  ^ 

.^ncvedfron    Sn!k.  489.'— A  poor  perfon  was  removed   in   1694  from 

t^repv^to  cf"!  ^^^  Starring  to  Flndon:    Findon  does   not  appeal.     In 

pt^.'ca  to  ap-    1700.  the  man  comes  to  Thackkam,   and  Thackham  ftnds 

a-  .J,  he  c  fi.iKir,  I:im,  by  Order  of  two  jjuftices,  to  hhidon :    Flnd^n  appeals^ 

e'e  .•rri.fuixe    and   tlse  order  was  difcharged.      All   three  being  novr 

jf  four  yc*ri,    brought  up  by  Cirri  orari,  it  was  moved  to  qualh  the  order 

iro-n^ihirj pa.  "*^^^'  "pOH  appeal ;  and  urged,  that  Fhidon  was  bound  br 

r/|4  ro  the  pa-  ^^^^  ^^^^  ordcr  from  A^>//  Starring  to  them,  from  which 

rifh  of  j».  un-  they  never  appealed,  with  rcfpeft  to  all  the  world,  aiuJ 

kf,  it  appears  art?  coHcludcd  to  fav,  that  the  place  of  his  laft  kcal  fet- 

*^fntd%^ew°'  tlement  was  not  with  them  ;    but  in  refped  of  the  cii- 

fetUwnent!^     tancc  of  time,  t|ie  Court  could  not  tell  but  he  might  have 

*  '        gained  a  new  fettlemcnt  at  Thackham^  and  that  raiglu 

appear  to  the  juftices,  a-nd  they  might  have  good  ground 

to  dffcharge  tlie  order  of  the  two  jullices.     1'heri  ib: 

counfcl  affcred   to  produce  aii  affidavit,   that  there  wi> 

no    new  fettlemcnt  proved;    hut  the  Court   held  i\yt^ 

could  not  examine  that  by  affidavit,  nor  iiicjuirc  tacrcbf 

^nto    the   realbn   of    making    the   order. 


y6o.  CWiW'i 
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*r<)0.    Chalhury  v.   Chtpp'ng    Farringdorjy  Trinity  Term,  a  pauper  re* 
12.  /rul.  3.  2.  Salk.  488. — H.  was  removed  by  order  of  moved  frqrpthe 
two  jurticcs  from  the  parifli  of  jf.  in  fVarwckJhlre  to 'J*'^^  ®' •^-  «• 
Chcdbury  in  Oxford/hire ;  and  from  thence,  by  order  of  two      ^^^"'J®^  *»« 

•     n  •  r-ii  •      •        f-.       '       1      '       n     1.  n     ''       "I.  I      removed  Irom 

J  u  It  ices,  to  Lhipprn^  Farnngdan  in  Berkjhire*     It  was  ob-  ^,  wittwut  m^ 
jcfted.  That  CW^wrv  ought  to  have  appealed,  and  gotpeal^ 
the  order  vippn  them  difcharged  ;  which  Holt,   Chief 
Juftice,  agreed :    for  fending  the  poor  man  to  another 

Elace,  is  fallifying  the  firft  order,  which  cannot  be  done 
ut  by  appeal ;  for  the  order  of  two  juftices  is  a  deter- 
mination  of  the  right  againft  all  perfons,  rill  it  be  re- 
verfcd :  Chalbury  fliould  have  appealed  from  the  fVar^*  ^ 
wickjhire  order,  and  got  that  fet  afide,  and  fcnt  the  man 
back  thither,  and  the  juftices  there  (hould  have  fcnt  hjoi 
to  Chipping  Farringdm  ;  therefore  naught, 

761.  Mynton  v,    Stoney-Stratford^    Mich,    Term^    13*  Anorder  aTt^i 
IVilL  3.  2.  Saik.  527, — By  order  of  the  juftices  a  poor  movai  rev€rju 
perfon   was  fent   to  Mynton:    Mynton  appealed   to  the "•'^y  *>•"<** '** 
fcffions,  and  the  order  was  difcharged;    and  then   by ^"^||^*"^ /*' 
order  the  perfon  was  fent  to  Stoney- Stratford,  ^ho  ^if- ar^f^oir^mm^ 
pealed,  and  the  order  was  confirmed  ;  and  then  by  ano«  cm/frMM/ u 
ther  order  the  perfon  was  fent  b  .ck  to  Mynton.-^l^T  P5a  cooclufive  toaO 
Curiam,  The  laft  order  to  fend  him  to  Mynton  was  ^'^'^A^T**^ 
illegal.— Per  Holt,  Chief  Juflice.    If  on  appeal  to  the  *•  "^ ^"^^ 
feflions  an  order  be  difcharged,  that  judgment  binds 

only  between  the  parties.  But  when  upon  an  appeal  an 
order  is  confirmed,  that  is  conclufive  to  all  perfons  as 
well  as  to  the  parties  ;  for  it  is  an  adjudication  that  this 
is  the  place  of  the  party's  hft  legal  fettlement,  which 
cannot  be  avoided  by  the  parilh  agahift  whom  it  is 
|iiade« 

762.  Swanfcomhe  v.    Shensfield^   Eafter  Term,   T.  j/jai^.  If  ancrderrf 
a.  Salk.  492. — A  poor  man  was  fent  by  two  juftices  to  ^'"^■*  ***••■•• 
ShensJi^Idy  and  vipon  an  appeal  the  order  was  confirmed  •.•Jp^j^^j**^^^^ 
afterwards  Sbcnsfield  fends  him  by  an  order  to  SwaKfcomh :  may  re:nove  a 
all  thefe  orders  being  brought  up  hy  certiorari,  the  order  pauper  to  any 
%o  fend  him  to  Sivanscomh  was  quaihcd,  becaufe  by  thcP*"^  in  wfiiefc 
determination  of  the  juftices  in  affirmance  of  the  order  *7^**"t  ^bT* 
on  the  appeal,   Sbcnsfield  was  eftopped  againft  all  thcq^^jio  iht 
i^orld  to  fay,  that  was  not  the  place  of  his  laft  legal  fet-  confirnutioA  at 
tlemcnt;    for  the   juftices  cannot  remove  but  to  the  «hc  ordtr. 
place  of  the  laft  legal  fettlement ;  and  (hewing  any  later 

-flace  of  fettlement  will  difcharge  the  order  on  theap- 
peal;  and  the  diverfity.is  between  an  order  difcharged 
and  an  order  confirmed  upon  appeal,  or  not  appealed 
Irom.     In  the  firft  cafe,  the  matter  is  at  large  as  to  al^ 

places. 
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S4rAtrfcoM«E  places  but  the  place  to  which   the  poor  man  xrzi  f:r.t, 

«r.  Satiif.     which,  upon  ilic  appeal,  was  dctcmiined  not  ic  be  ths 

^"^'''       place  of  his  lall  kgal  fettlement.     But  in  the  later  oioy 

the  place  to  which  he  was  fcnt  is  boand,  and  tLc  ordcs 

final  and  conduiive  as  to  all  the  world. 

An  order  of  ff-  763.  Reg,  V.  Bi/iopswalt^^  Eaflir  Tcrm^  lO.  i/cs.  f)^| 
viovai  quaftw<l  275. — A  poor  perfon  was  fent  by  two  juftices  from  the 
^r  *h"n«eon.  P*^*^  ^^  Blfhopiivalton  to  Farbam  ;  Farbam  appeals  to 
cinfive  bern^  ^^  ^}^^^  feffiQns ;  the  ord^r  was  quaihcd  :  then  one  vi 
thecooccndios  the  juftices  who  made  the  firft  order*  with  another  jof- 
jftxifttgu  ticc,  make  a  new  order,  and  remove  him  again  froai 

Bljbops'waltcn  to  Farbam^  and  Farbam  appeals^  and  the 
fcflions  confirm  the  order. — Sir.  P£T£a  King.  We 
hope  this  is  wrong;  for  the  firft  determinatioD  at  the 
feffions  is  final  between  thofe  two  parLThes,  and  the  juf- 
tices ha4  no  power  to  make  a  fecond  order. — Per  Cr- 
RiAM.  Uniefs  the  pauper  had  gained  a  new  fettleicent 
in  the  pariih  of  Far  ham  y  the  juftices  could  make  no  neir 
order,  and  the  new  order  muil  be  quaflied.-r-Ordcrs  of 
two  juftices,  if  qua/bed  at  the  felHons  upon  an  appeal  for 
want  of  form  only^  not  conclufive  t>etween  thofe  tw^ 
parjlhes, 

{f  tHe  parlrh  to  764*  Mijendine  v.  Hunfdon^  Fplary  Tertn^  12.  An. 
which  a  pauper  Foley ^  273. — The  cafe  was.  Two  juftices  of  peace,  by  ai^ 

I  is  removed,  in-  order,  (end  poor  pcrfons  the  29th  June  17 12,  to  the  pa- 

""'V^'^^"  rifli  of  Hunjdcn ;    two  juftices  tliere  the   24th  Juh  fcuJ 

i  b?cC"ndihc    ^^^^^  ^^^^  ^o  MaUndlne-,   then  the  officers  of  MaUndiM 

j.  firft  pariHi  ap-   appeal  to  the  fcflions,  and  that  is  confirmed.     Now  thei'c 

1  peal  againfl  the  three  Orders  are  removed  by  certiorari  :    and  the  Court 

iccond  order,  quaflicd  the  order  of  24th  July^  becaufc  thcv  ought  tQ 
br.emo^vcd^o"  ^^^''^'  appealed,  and  not  have  fcnt  them  back  ;  and  held  tJjc 
the  fecond  pa.    order  of  the  firft  two  juftices  to  be  good,  becaufe  thcr: 

\  n(h.  was  no  appeal   againft  it,— Orders  of  two  juftices,  i? 

;  confirmed  ut  the  fefTions^  are  f\nal,  uiilcfs  for  want  oj 

'  form. 

765.    Aider  tun  1',  Feiingtozvey  Mich.  7erm^   4.  Ga.  I. 

if  a  pauper  if  MS^.  —  Two  juftices  made  an  order,  dated  tlic  igth 
I  a^eal'T-^      ^^'■''^'    ^°   remove    a  man   from   Brand  fay  to  ^/^V./Mi 

»nd"e'is^rc/  whicU  was  fct  afidcatthcnextfcffions.  Upon  the  iftofl/ji 
'  moved  from      next  another  order  of  two  juftices  was  made  for  the  rt- 

;  ihtnccbyafub-  moyal  of  the  faid  man  from  Brandfay  to  Fclingto'jir^  upou 

i  fequcnt  order,    'vvhich  there  was  no  appeal :   in  September  nej^t  there  wa*. 

*  thTt  he  halT*'^  *"  order  to  remove  the  nviU  from  Felingtowe  to  jlldcrUi 

yain^d  another  fctflfmenf.     S.  P.  in   the  cafe  of  Little  Blitham  v.  Somnley,    Sera,  iji^ 
:i.  I'.  ro:lon  V.  Caihon,  Sira.  ;^6;,     S.  P.  Capcl  t».  Wi/l  P^cSihajn,  Salk.  4C9.  Fort.  32% 
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gforePaid.  The  Court  now  was  moved  to  qi)a(h  the  third  M,^v^r<m  «»• 
order,  becaufe  the  fecond  had  become  abfolute,  there  hav-  F*M*«tow«, 
ing  been  no  appeal  from  it.  The  counfel  on  the  other  fide 
figreed  that  the  fecond  order  bound  all  perfons  as  to  pre4 
ceduig  fettlements ;  but  infifled,  that  it  ought  to  be  in- 
tended) that  the  man  had  gained  a  fubfequ^nt  fettlement 
at  jllderton  between  the  fecond  and  third  orders.— But 
the  Court  held,  thsjt  feeing  the  man  was  fixed  upon  ///- 
derton  by  the  fecond  order,  if  he  had  gained  st  fubfequent 
fettlement  in  Aldcrton^  it  ought  to  appear,  and  for  that 
I'eafon  quafhed  the  third  order.   . 

766.  Munger'himger  T^  Warden^  Hilary  Term^  18.  Geo*  I.  x  mod  order 
Sitt.  ti  Rem.  i6q.— Two  juftices  remove  a  pauper  from  thovgto  qoaflie^ 
the  parifh  of  Warden  to  the  parifh  of  Munger^hunger  in  «'  the  feflions^ 
th?  county  of  Bedford,     The  parifh  of  Munger-hungn  ^*  ^^'f*^^'^ 
;ippcals,  and  the  order  is  reyerfed  for  a  defeft  in  form  ; 

but  which  was  a  good  order.     Afterwards  they  fend  the 
pauper  back.     Yet  the  order4>eing  good,  it  is  final,  an4  ' 

4  bar  to  all  fubfequent  orders. 

767.  Cirenceftcr   v.  Coin  St.   Jldwln^s^    Hilary   7Vm,  If  an  order  of.' 
S.  Geo.  2.  Burr.  S.  C.  17. — The  paupers  were  removed,  r^fflom  be  ^7- 
by  an  order  of  two  juftices,  from  Alinety  to  Coin  St.  Aid"  'W**/**  t*^ 
cv.Vs,   which  order  was  dijcharged  by   the  feffions  on  ^^^^^ 
appeal.     The  prefent  order  removed  the  fame  paupers  ^  ,1^^^^^^  t^ 
from  drcncefier  to  Coin  St,  Aldwins.     And  it  appearing  the  «^//««# 
to  the  fefiTions,  on  appeal  from  this  laft  order,  that  the^i^J  for  it  it 
paupers  were  fent  to  the  fame  pariQi  of  Coin  St.  Aldwin%  °n»y  «>n«>vfiw 

*^     I    I         I         15  •      J  '^       r  i_i'  r  ^^1  '*»  between  the 

and  that  they  had  not  gained  any  lublequent  fettlement  then  comendiM 
iinqe  the  faid  former  order  removing  them  from  Afinety^  pariflies.  ^ 
they  alio  difchargcd  the  prefent  order.     The  Court  of 
King's  Bench  was  moved  to  quifh  this  order  of  felfions, 
and  the  objeftion  to  it  was,  that  the  feffions  had  erred  in 
fuppofing  *'  that  the  qualhing  of  the  firft  order  of  re- 
<*  moval  by  the  feffions  was  conclufive  as  to  all  other 
♦*  pai:i(hes,  as  well  as  to  the  two  pariihes  concerned  in 
^*  it:'*  and  for  this  rcafon,  viz.  that  though  one  parifli 
has  not  fufficient  evidence  to  fix  the  pauper  there,  yet 
anotlicr  parifh  may.     The  cafe  of  Bcdingham  v.  Klngfton 
Bowfcy[a)  was  cited,  in   point. — Mr.  Yates  fhewc4(<i) Ante^ptlt 
caufe  on  the   laft  day  of  the  fame    Michaeln^ai  Term  *o8.  pi- 7^3. 
1734. — Lord  H  ardwicke  then  faid,  He  took  it  to  have 
tieen  clearly  fettled,  **  that  where  the  feflions  upon  an 
>y  appeal  confirm  an  order  of  removal,  and  thereby  de- 
^^  termine  a  man  to  be  fettled  in  a  parilh,  fuch  detcrmi- 
•^  nation  is  conclufive  as  to  all  other  parifhcs,  as  well  as 
If.  to  tiic  par:ics^9on9ern;:d.    Eyt  where  the  order  of  two 

*•  juftigc^ 
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Cjiit?;crsTEt »«  iiifiiccsUilirchaigccI  at  the  fcffions,  then  it  is  onlvcon- 

w.  Coin       44  cliillvc  bjtwccii  tl»e  tA'o  parillies    concorncil  In  lull 

Sj.alowis*.  ,4  appeal/'    u  A^->(|  jf  ;j,^y  otliL-r  parilh  into  which  ib< 

"  paui'cr  Ihould  have  conic,  had  evidence  morcurcjj 
*•  tlian  the  former  parilh  had,  jo  charge  the  pari  ill  wl*. 
*'  ther  he  had  been  before  removed  by  the  difclurgr, 
**  order,  thev  were  fiill  at  Jibcrtv  to  make  rfc  ot'  it.' 
And  this  is  rcafonahlc:  for  a  third  parifh  may  bcaMctc 
give  better  evidence  than  had  been  given  to  the  fclTici'.i 
by  the  former  parifiK  And  wliy  lliould  ouc  pariia  S 
precluded  by  the  inlufTicicncy  of  tl^e  evidence  given  h 
another?  it  may  be  collulive  ;  it  is,  at  leaft,  m  /«.•;■ 
alics  acia\  and  Ihoutd  only  bind  the  contending  pnrti* 
— Mn.  J.  Page.  An  order  coniirnied  binds  ah  tin 
world  :  but  when  difchargcd,  it  is  binding  only  bctwcer 
the  parties  concerned. — Mr.  J.  Prddyn  agreed  to  th:: 
diftinc'tion  :  becaufc  the  latter  does  not  determine  wlivn 
the  pauper  is  fettled ;  but  only,  that  he  is  not  futficicntli 
proved  to  be  fettled  in  the  particular  parifh  to  wliich  ti;c 
jufticcs  had  removed  him. — Mr.  J.  Lee.  I  iliouii! 
U\  Salk.  4.S6.  ^^*^^^  h^QW  glad  to  have  looked  into  this  cafe.  Sa,'kt!a[a 
Ih)  Canh,  1 16.  ^'''^crs  fomcwhat  from  Ca/thczv{i)j  in  reporting  the  cafco 
King/]:n  Bszv/ry,  An  order  confirmed  is  final,  beraufeit 
determines  the  place  whither  the  paupers  arc  removed 
to  he  the  place  of  their  fcttlement.  And  it  feems  tonx^ 
that  an  order  difchargcd  cqr.ally  determines  it  not  to  be 
tl.j  plrxc  of  their  fettlement ;  though  it  may  be  between 
otJK'i  parlifs  than  tliofe  who  would  now  liavc  it  to  he  lo. 
■ — Lo;;r;  H  ••iir>  a  ic^ir.  It  may  ftar.d  over,  if  mv  bro- 
tiuT  ctfircs  it.  jvut  the  former  liticatioii  migltt  bcc;.- 
hrivc  ;.!?'.!  f:audu!v.'iit:  or  the  parilh  tint  ct.'ii^rl^in'^c 
m'^l'f  !x-  ignoiant  of  tiie  moll  mpt^i  ial  cvlclcni:c  t-.>  Li.irc: 
t!:c  a'jn.rilinc  t>::i  ifli. — It  was  zccorciiniilv  lh^:\  a.!?  :)u:r.J. 
F,v!t  now  (on  28th  "''-r-unry  1734;  LoRn  M.\KjrA-ic^l 
declared  they  Wvrc  nil  farisKcd,  ••  tiiat  an  on\T  of":cv.:- 
**  f:l  i:;  concInf;ve  c.-;!v  on  the  uarilhts  cor.c  i::t\!.  ..:d 
'•  not  rn  :'.!:  other  |'::rilli".s.'' — Mn.  j.  Li.e.  1  am  u:  - 
iiid  froin  tl.c  inlormation  of  a  gentleman  v.hc  v,:* 
couulcl  in  the  cafe  or  Kin;: 'loii  />i:tV:v,  whicli  i>  ci;:.- 
r::itly  reported  in  *5^'/.a'/V/aiKl  i.i  r>i/> //!.  u,  that  \\\^  liJ* 
report  of  it  ii  in  CjriKiv  ;  and  tlmr  lw  orJcr  '"l" 
tiirdir^rge  is  only  lliial  birtwccn  the  tv/o  conrtr.c::!; 
pariihc>\ — Pkr.  Cir.  unanimoiidv,  'V\\2  ovci:  :■: 
i"c:i:ons  quafhcd  j  thw  oriur  of  the  two  iutliCvS 
nrnicd. 
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^68.  Rex  V.  Sarratty  Michi  T&m^  9.  Geo.  l.  Burr.  S.  CL  B„t  thcongJrtal 
73- — Two  jufticcs  removed  Ezeiiel  Lofty  from  Sarratt  to  order  U  dol^s^ 
jSuvinjion^  and  on  appeal  to  the  fcffions  the  order  was  clurg.u  by  ai- 
qualhed.     On  a  motion  to  quafh  this  order  of  fclfions,  [°^^  ^  ^ 
the  counfel  for  Bovington  urged,  that  two  juftices  had*^****^' 
before  made  an  order,  on  24th  jlpril  1734,  to  remove 
tbefe  paupers  to  Bovington  ;    and  Bovington  had  appealed 
to  the  fcilions :  and  theii  appeal  was  allowed,  becaufe  the 
inhabitants  of  Sarratt  did  not  produce  the  order;    and 
the  inhabitants   of  Sarratt  were  ordered  to  pay  Gofl»« 
«kNotwith(landing  this  order  of  fefTions,  afterwards,  011 
the  1 8th  July  1734,  two  juiVices  removed  the  pauper  to 
the  fame  place:  which  tliey  had  no  power  to  do  ;   being 

'  precluded  by  the  allowance  of  the  appeal.  —  Lord 
Hardwicke*  This  is  no  objeftion  to  the  prcfent  order 
of  feflTons  being  qualhed  upon  the  merits.     For  tliougU 

-^  the  rule  is,  '*  tliat  where  the  fefliona,  upon  an  appeal^ 
••  confirm  an  order  of  two  juftices,  it  is  final  upon  the 
*'  parifli  charged,  as  to  all  pariihes  whatfoever;  but 
**  when  they  difchargc  the  order  of  two  juftices,  it  only 
•*  binds  as  between  tlic  two  contending  parifhesj"  yet 
tbe  order  of  fellions  now  before  us  is  not  within  that 
rule.  For  this  order  qnly  ;dlpws  the  appeal:-  and  am 
allowance  of  the  appeal  is  i\6  quafhing  ot  the  order  of 
the  two  juftices.  The  feflions  only  declare  that  the 
sq>peal  was  proper;  and  then  give  cofts  againft  the  parifh 
of  Sarratt  for  not  producing  the  order :  but  there  is  no 
judgment  of  the  feffions  one  way  or  the  other.  After- 
guards there  is  another  order  made  by  two  juftices  ;  and 
ikii  appeal  from  it:  and  the  merits  are,  by  confent>  ad- 
journed to  a  fubfcquent  feflions* 

769-  iJ^;r  V.    Ofgnthorp,     Eafter    Term,     I9.    Geo.    2'if  a  ccrtiriwTe-. 
BufT.  S.  C.  261. — Two  juftices  made  an  order  for  the  man  he  icrnow 
removal  of  Thomas  Ward  and  his  family  from  Difeworth^  H*^*  *^«  ♦>^- 
to  Ofgathorpei     It  appeared  upon  the  face  of  this  order^"^"/^''*'fi'=- 
of  fellions,  and  was  exprefslv  fo  ftated.  That  the  pauper^  .^*?«  ^  '  r 

4v-r  Twe       f  *!- *  r  /-\r       I  *         ordcr  on  Cippt.tl 

Thomas  Ward  was  a  certihcate-man  rrom  Ojgathoype  tOjs  ri:verrert,ycc 
D:frj;orthy  and  it  is  therein  ftated,  that  there  had  been  a  this  fliiii  no: 
former  order  of  removal  from  Diffivorth  to  Ojgatho  pc,  conclude  »iie 
before  the  paupers  bccanie  aftualJy  chargeable  ;    which  ^^f^''^|^^"'^  ^'^* 
order  had  been  appealed  from,  »»^d  had  been  difcbarged  j^,,^;,,'^!,;!,^"^^ 
generally  by  an  order  of  feflioris  made  upon  fuch  appeal,  the  cf-nificvin^ 
and  the  parilh  of  Ohathorpe  thereby  difcharged  from  th«  paiifii,  */;,t!.c 
paupers:    and  it  llatcsy  •' thdt  the  certificate  was  not*"^'^"'^^'''^'"- 
•*  produced   at  the  time  of  fuch  appeal."     It  further "">' '^''^^^^'*'*^*- 
ftateSf  that  at  ti>c  tmieof  ifiaking  the  fecond  order  of  r?-S.  C.fitra. 
AKiTaly  tl«c  paupers  were  become  aSually  chargeable  tp '^s^* 

the 


I 

I 
i 

. 

i 


814  kSMCrAl.  6r   THE  pocik. 

Ktx  •.  th^  parifli  of  Difrvorih.  The  ^ueflion  wzs,  •«  ^ 
OMATBOB^ft.  **  this  firft  order  ci'  u:mon<,  being  between  thcti 
**  rifhes,  was  concluiive  upon  the  pariih  of  XV;-: 
*V  not  ?••  The  counfel  for  D  fetvfiitb  (Mr.  Gi 
Mr.  Foui),  and  Mr.  Wilmot),  wlio  now 
caufc,  infiKed  '*  that  it  was  hot  ;'*  finCe  the 
stances  were  not  the  fame.  They  agreed,  that  i 
have  been  coriclullve  had  the  circumftances  rem 
fame.  Btit  here  the  circurhftanccs  were  auitc 
for  the  iformer  removal  was  not  as  certincate 
they  not  being  adually  chargeable ;  bat  the  fee 
moval  was  as  certtficate-perfons  actually  become 
able :  fo  that  this  is  a  future  right  of  remova 
ouently  accrued  to  D'lfcajortb^  and  which  has  s 
them  hnce  the  fortner  removal,  and  did  not  cxii 
t!me.  The  juftices  had  no  }uri(<iiction  to  ttm^ 
tificate-ptrfons  before  they  beeame  thargeable  :  1 
was  null  and  void.  But  as  foon  as  they  become 
chargeable,  they  were  removeable.  On  the  othc 
was  urged,  ' V hzt  Dl/eworih  Ivas  cohcltided  bv  th 
ral  order  of  difcharge  of  Ofgetkcrpc^  made  betn 
fame  two  parifhes  :  which  general  order  of  difcha 
be  taken  to  have  been  a  di^harge  upon  the  met 
Ofgatborte  hid  not  appealed  from  the  firit  order, 
no  douot  but  that  they  would  have  been  co 
They  did  appeal :  and  the  order  was  difchargo 
Court  cannot  enter  into  any  fa^s  contrary  to  t 
dicatloii  of  the  feflions. — Lord  Chief  JusTii 
Certainlv  an  order  of  fcffions  difcharcins:  an 
two  juftices  is  final  between  the  fame  two  carifl: 
an  order  of  feflioris  cciifirming  an  order  ot  two 
is  final  to  all  the  world  ;  where  the  circnir.llancc 
the  fame.  But  this  rv:le  docs  not  hold  where 
not  tlic  lame.  We  muft  give  our  judgments  u 
fac>s  f'nted  in  the  prefent  Ipccial  order  of  iVfI:cn< 
tills  hO  order  of  fcffions  ftatcs,  "  that  he  did  < 
**  ccrtiticatc  from  Ofgalho  pe  to  Dfjeworth^  ;;r,ci  : 
•'  arc  now  htcome  aftually  chargenhlc.'*  If  1 
tl.e  ilatc  of  i\\t  ca^e  now  returnt-d  was  net  tut 
cafe,  then  the  Tirfc  ftllions  have  not  determined  a: 
p.honr  the  pre  Tent  cafe.  It  appcr^rs  to  mc  phiir 
t!ic  fiilt  order  v.?.s  a  removal  of  thefc  paupers  as 
brcoir.c  changeable  ;  the  latter,  as  per  Ions  undci 
ficatc  aftually  b  conic  chargeable.  Indeed,  wc 
at  liberty  to  prefumc  rights  accruing  fubfequcn 
lefs  they  do  appear:  but  here  it  docs  appear  the  : 
p!ainly  accrue  fubfcqucntly,  by  their  actually  hi 
chargeable. — The  other  three  Judges  cci 
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-r^.  the  (ame  reafons.    Thdy  held  tb€  two  feflioni  orders      ktx  ^. 
■7r  be  very  confifteat  each  with  the  other.    The  former  Ot«ATji«iF«» 
Jzl^ons  might  difcharge  the  former  original  order,  be« 
r:Jife  the  pauper.s  were  not  aftualiy  chargeable :  and  the 

•  rtter  feffions  might  confirm  the  latter  original  order,  be- 
-  4p{e  they  were  become  actually  chargeable. 

-J* 

^  ^j6i  lifx  V.  Sradenhami  Eafter  Term^  29.  Geo.  2.  Burr.  If  m  pivptr  it 
,u  Cm  394. — ^Tw6  jufticcs  made  an  order,  dated  30.  2)^-  removed  from  . 
'^jmbir  1754,  to    remove  John  Saufiders  and  Sarah  his^*^^^' *^ 
'Jrife»  and  their  four  children,  from  Tame  in  Ox/orii/Atre^^^J^^ Jif^ 
So  Bradenbam  in  Bucks ;  which  ord6r  the  fcflions  dif-  thargedi  yet 
^^b^rged.      Two    juftices    made    another   order,    datbd  ti»c  parifli  of  ^. 
^j&*  March  1755,  for  the  removal  of  Sarah  SaunderSi  the  *"*y '*'****^*  ^ 

'fife  of  John  SaundetSf   and  their  four  cliildren,  from  l^JJ^^^jJ^^^ 
'ttme  to  Bradenham;  which  laft  order  the  feffioTis  ^««- gain  a  fettle. 
'Armed.     Nares  now  fhewed  caufe  againfl  quafhing  the  mentin  that 
^'bwo  laft  orders*     He  allowed  the  principle  laid  down,  P»"^v 

Ifuneiy,  that  the  difcharge  of  an  order  of  two  juftices  by  s.C.Sajer^sSf, 

ike  femons,  upon  appeal,  is  concluiire  as  between  the 
l^fkme  two  pariincs ;  becaufe  the  parifh  who  were  appealed 
^Igainft,  and  whofc  order  was  tliereupon  difcharged,  iLtt 
^imoppcd  to  fay  that  the  paupers  fettlemcnt  is  not  in  their 
'jNurifh  ;  but  he  endeavoured  to  diftinguiih  this  cafe  out 
-of  the  general  rule.  For  though  he  admitted  that  John 
*^^aunders^  the  original  pauper^  falls  within  this  rule,  yet 
"tile  wife  and  children,  he  faid,  do  not ;  for  they  are  fent 
'  tD  Bradsnham  as  the  place  of  their  laft  legal  (ettlement ; 

•nd  the  Court  may  very  well  prefume  that  it  was  their 

•  leftlemenr,  though  it  might  not  indeed  be  the  fettlemcnt 
of  y^hn  Sauf7di:rs,'^CAhDEC0T,  on  the  other  fide,  ob- 
fervedy  that  here  the  wife  and  childi'en  were  fpecifically 
inkrluded  in  the  fifft  order  of  fcffions,  as  well  as  yob?t 
launders  hrmfelf  5  therefore  they  are  exprefsly  witlim  the 
ittle  in  i«  Sir  J.  S.  567.  between  the  parifhc^  of  Foffon 
and  Carli^n,  '*  that  after  an  ord^r  of  removal  is  quaflied, 
•*  the  pauper  cannot  be  removed  a  fecond  time  from  the 
*'  fame  place  to  the  fame  place  without  fhewing  a  new 

••  fettlemcnt." — Dennison  (^7),  Juftice^  was  clear,    that  (a)  l^Toct, 
thefc  paupers  were  within  this  general  rule;   and  t\\7tty  i^^d Ch'f  Jmf» 
even  if  there  had  been  time  to  gain  a  new  fettlemcnt, ''''»^***''^'*°^ 
yet  the  Court  would  not  intend  or  prefume  any  thing  of 
that,  but  it  muft  be  fpccialiy  ftated.     It  was  fo  deter- 
mined in  Alichaelmaslerm  4.  Geo,  I.   between  Alderton 
and  Felinifwe  parilhes  (^J.     So  alfo  if  it  was  her  fettle-  {V)  Ante,p9^ 
znent,  though  not  her  hufband's,  that  alfo  ought  to  be  810.pi.765. 
ftated ;  it  (hall  not  be  prefumed.    Therefore  both  orders 
ought  €0  be  qualhed.— •FosTBRy  Juftice.  It  is  final  npoil 

the 
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r  irt^i  :*  c:ir.!!rnc;:  on  tl*::  n  cr::.-,  ir  is  tra.  cnJc.?/ 
ci-ilvt  upon  r*.c  a;ic^a.irie  rariili  grrainfc  a.'i  tLe  v.c:.': 
7  o  pr'-V2  :r.:i  he  circc  v*e  c-'c  between  the  i-.nab::a.vj 
(m)  A'*^  ?»55  c:'  /:',':.■::':  2id  i;.  .l/j-?  .rrs  5;  from  a  J7«S'.  of  his  owr, 
-14-  iwt^:.  Ti»erc:*:rc  !li:«  iS  concluiive,  ui^Iefs  s  new  fettk.TiCUt s; 
pears  to  r.i\e  been  gained.  So  if  a  hew  c^^ufc  of  rcniovi 
is  ac:; uirrd  i.iey  may  be  rcir.oved  a^aiii,  but  r.ot  cti.c:« 
vile. — WiLMOT,  juhje,  alio  concurred  in  opmionfc: 
t«.e  TiHiC  reafcFiS. 

i«.Tc»a!^/      5.  iC".  ^:^. — Two  iulliccs   removed    /'sr/s   ficf.rirz  an( 

cu  r^  K:€»     £;,;,  i^^;-  ijis  wife,  &.C.  trom  BaxWr  e-,  10  iitnile\  in  /fizr 
nc'  .  -e«er.c  a 

afet-lanert-.n  and  Urved  tor  a  vear  in  Bcvt:n\  and  betorc  :!::  ':! 


u::ckjhre\  and  the  f.lTions  ccnHrra  t!ic  order,  ani  ihri 
ti.c  roll  )v.:p.s  cafe  :    ri»at  this  Jzbn  Pickn:^z  v*a=  !.::« 


d'.frnafKd,       ftJilons.    Ai'.c  fincc  the  faiJ  laft  fclfions,  tls*?  {;aupcr  ]>i\t.\ 
thccf-.  prujT  :c  ren-tovcd  frcm  fi..**V/iVy  aforcfaid   to />V;;/.Vv,   BcKtJ.Mz- 


t*-?  f-f^.^ns  :n  p^^»j.j  and  offered  to  prove  a  fettlement  in  6/ :;#//•":;, 
w*ift:fi.wjrd.  ^'y  ^  hiring  and  fcrvice  tor  a  year  2:1  StcsdJh^.-i  .\  /•ri 
t!.e  laid  lau  feflions,  hxiX fu'jtqttent  to  the  laid  I:i:i:::  -:J 
ll-rvice  in  A.»:/..  v :  but  tiie  court  of  fcli-.ons  iLtujcu  t.  ji 
iiito  it,  bcinir  oi  opi'iioi:,  thr-.t  the  de:cr!riirir.::(:n  o.  :  ■: 
c  i:rr  at  He  f'ld  l?;t  idi'cns  was  final  and  cor.cli.ilvc.  :> 
tl.at  nc  rvidtr.ce  .o;IJ  t-c  ^vtw  by  ihc  h.amJcr  ct  t  *::  " 
k:{  a  fcttl-n.ent  in  :  lowln.d^-c  prior  to  the  i'aid  Jalt  :"..• 
f.oi.s  It  v\an  cbiwitcd  to  tlicfe  orvlers,  as  a  rcafcn  r;  ' 
tl.ey  c'jgi.t  to  be  qualhcd,  that  thij  cp.nion  ol"  rlic  :r.- 
l-oiiS  w.^:5  nit(gethcr  enoncou?;  it  being  2.  fr^t.'cd  t.  .- 
tinftion,  ll:at  thoc^ab  r.n  order  of  .:^!^rK'.\i:. •:.'.*  '}<  i:.J.v_' 
r.o-':cIi:rivc  and  bind;  ail  the  ^orld,  \ct  .in  orc'»;r  «■!  .- 
z't'/'n!  or  '•■/■rtir-e  is  only  conclufive  on  the  cor.rcnc;::; 
f>.i*-«*'",  ii\,d  1?  final  only  btlwcen  tht*  two  p!»iirnc!i  cc::- 
e-j::.eri,  but  decs  not  binJ  a  :.\ird  pai lih. — The  O  i  ■  . 
m  riiiimonriy  agreed  to  this  dilllnftion,  r.nd  f:^':6^  il;*.*  : 
l;..d  bcc.i  long  ago  fulJv  ferlcd  and  tftaliliihcd.  7L:.d  v :  ■ 
v:  :v  i:c(  -J  I'-iiit  and  rtaibn,  and  upon  right  and  iufi  p  - 
Cii'hs:  i'jr  \vhtvc  t'oc  order  ot"  rcnio\3l  is  conf.rr...: 
U]»on  r.ppcr.l,  and  the  pauper  thcitby  fixed  upon  th.*  :-- 
I'.lh  uipcahng,  fuch  parifh  fo  charged  was  partv  ti>J>. 
liri^uiiun,  and  has  been  fally  heard,  aiid  ihc  law  h;;^  ;::'i 
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its'courfe  as  to  them,  and  therefore  the  determination  is,     ^^  ^  . 
and  it  is  reafonahle  that  it  Ihould  be,  concluiive  upon  ^»"»**»« 
them  as  to  HI  the  world,  and  all  the  world  may  take  ad- 
vantage of  It:  but  where  the  order  of  removal  isvacate<l 
and  difcharged^  the  two  contending  parifhes  rar^  indeed 
eftopped  and  concluded  by  the  determination  ;  but  no 
third  parifh  is  eftopped  or  concluded  thereby,  for  the. 
"    point  has  never  been  determined  as  to  them^  who  were 
I     no  parties  to  the  former  litigation,  or  have  cver-betm 
:    heard  at  all.     Now  in  the  prefcnt  cafe  (as  Lord  Mans* 
:     WELD  obferved)  there  is  only  a  negative  opioion,  in  a  li- 
tigation between  Baxterley  and  Stourbrid^ey  that  the  pau- 
per was  not  fettled  at  Stourhridgi: ;  but,  notwithftanding 

:     tfais,  though  Baxterley  might  not  be  able  to  fhew  that  the  

•  fettlcment  was  rczlly  :it ^uurbridi/f  ytt  .Bcntlcy  n\ay.be 
•  able  to  give  llronger  evidence  than  Baxterley  could,  and 
"    may  be  able  clearly  to  prove  it.     So  in  the  cafe  of  Coin 

St,  j^ldwins  (a)y  that  was  negatively  determined  not  to(<i)  Ant?, 
be  the  fcttlement  of  Mary  CootSy  in  a  litigation  between  p.8u.  pl.^S;, 
JM'tyicty  and  Coin  St,  Jldwins  (from  the  former  of  which 
places  the  two  juftices  had  removed  her  to  the  latter,  and 
their  order  was  difchargcd  on  appeal).  But  when  two 
other  juftices  made  a  fubfequent  order  to  lemove  her 
from  Cirencefier  (a  third  panfh)  to  this  fame  parilh  of 
Coin  St,  j^ldivin^s^  without  her  having  gained  any  fubfc** 
quent  fettlemcnt  there  fince  the  former  order,  and  the 
^ftions,  upon  appeal  from  this  fecond  order,  were  of 
opinion  that  it  was  illegal,  and  difcharged  it,  and  the 
point  thereupon  came  before  this  Court,  Lord  Hard- 
wicKE  faid,  he  took  the  diftinftion  now  laid  down 
to  be  clearlv  fettled,  and  he  held  it  to  be  a  reafon- 
able  one ;  and  he  added  the  reafon  for  it,  namely,  Be^ 
canfe  a  third  parifli  might  be  able  to  give  better  and 
flronger  evidence  than  the  former  parifli  could  produce 
to  charge  the  parifli  to  which  the  pauper  had  been  ante- 
.  c^dently  remove^  by  the  difcharged  order:  and  if  ^ho 
third  parilh,  that  is  to  fay,  }any  other  parifli  into  which 
the  pauper  fliould  come,  had  fuch  ftronger  evidence, 
they  ought  to  be  at  liberty  to  ufe  it,  fince  all  the  former 
tranfaftion  was  re^  inter  alios  affa.  Therefore  the  cafe 
of  Coin  St,  Aldwin^%  and  the  reafon  of  it  are  decifivc  in 
the  prefent  cafe. 

772.   Rex  V,  Leigh  ^   ATuh,  Term^  19.  Geo,  3.  Cald.  59.  An  order  of  rt- 
— Two  juftices  by  order,  dated  ."Ipril  25,   1778,  remove  movai  yii^«4 
Jlicc  Cooper^  wife'of  Richard  Cooper,  and  their  four  ghilr '» <»"c*"^^« 
-  dren  from  the  parifli  of  Kivell   in  the  county  of  Surrey^^^^"^^ 
\o  tlie  parifli  of  Lc'gh  in  tiic  fame  ccuiity.    The  feflions,  *^      ^ 
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Rtft«p«       oa  appeal,  fiftj^  this  order.    Two  other  joftkcsbTorin^ 

^••■*       dated  ^"'/f  22,  1778,  remove  Ritbetrd  Cm^^  Met  kit 

wife,  and  their  four  children,  from  the  iame  parifh  to 

the  iame  parifli.     The  feffions,  on  appeal,  amfirm  this 

order.     Thefe  orders  being  removed  by  ttrum^ari^  and 

it  not  being  fnggefted  that  anj  aft  had  been  done,  in  the 

interval  of  the  two  orders  of  juftices,  to  vary  the  rkhtof 

fettlement  pf  the  panpers— Rous  moved  to  qum  the 

laft  prder  of  jnilices,  and  the  order  of  fefions  confinn* 

ing  it,    upon  the*  ground,  that  an  order  fnajkti  on  ip« 

p^  is  as  coQcIuiive  ienveem  the  parties^  as  an  order  an* 

firmed  is  againft  the  world:  and  now  AV  all  ace,  SdScittr 

Giwral^  upon  the  authority  of  Rmx  tr.  Hinxmrth^  x« 

Ante  i»se  toe.  fcnowledgwi  that  thefe  orders  could  not  be  fupportci— 

^  ''^  Per  Cur.    Rule.abfolute,^  and  bptb  orders  quaihed« 
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CHAPTER   THE    THIRTEENTH. 

APPEAL   TO   TH£    SESSIONS. 

L     TbeJIatutes. 
II.     The  authority  of  the  fejionu 

III.  IVho  may  appeal. 

IV.  Notice  of  appeal. 

V.  Thefcffions  to  which  it  muft  he  made.  , 

VI.  Of  adjournment. 

VI 1.  Of  fating  a  fpecial  cafe. 

Vlil.  The  fupcrintendcncy  of  the  king's  bench. 

IX.     Of  cofs  and  charges. 
X»     Of  certiorari* 

I.     Thefatutes. 

773*  \^  ^3'  ^  ^^'  ^^'*  ^'  ^'  ^^*  ^^  is  provided^  **  That  Pcrfoni  who 
^  '*  all  fuch  perfons  who  Ihall  think  themfclvcs  '^'"'^  **»<^'n; 
*'  aggrieved  by  any  fuch  judgment  of  the  faid  two  juf-^*^^  "T'^If** 
**  tices  (fl),  may  appeal  to  the  juftices  of  the  peace  of  the  rJmowi^m^y 
**  faid  county  at  their  next  quarter  fejfions^  who  are  hereby  appeal  to  tho 
***  required  to  do  them  juftice  according  to  the  merits  of  "^^xt  quarter 
•*  their  caulc."  ^^^*'"»- 

(a)  r/irantc,  p.  753' P'.^sS. 

774.  By   3.   &  4   IVill  &  Mary,  c.  II.   f.  lO.  which  P<^^on»  3g- 
orders  tl^  churchwardens  and  ovcrfcers  to  receive  pau-^*^***^**  "**y 
pcrs  removed  by  orders  of  two  juftices  (^),  it  is  ^Ro-^^V|^^*^ 
VIDEO,  **  That  all  fuch  perfons  who  think  themfclvcs  quarter  feffions 
♦<  aggrieved  with  any  fuch  judgment  of  the  faid  two  Juf-  of  the  place 

*•  tices,  may  appeal  to  the  next  general  quarter  fjfiom  of  ^[^^""  whence 
**  the  peace  to  be  held  for  the  county,  riding,  city,  town  \^^^^Y^^* 
**  corporate,  or  liberty,  from  which  the  faid  perfon  was  ,.x  ^   ' 
-  fo  removed."  %^^:X^^ 

775.  By  8.  h  9.  TVill.  3.  c.  30^  f.  3.  for  the  more  ef-  The  fcffiont, 

fcftual  preventing  of  vexatious  removals  and  apptalsy  it  on  an  appeal 

IS  enacted,  **  That  the  juftices  of  the  peace  of  any  ^?"*  *"y  order 

*•  countv  or  riding,  in  thcw  rencral  or  qurnter  fcflions  of^  '««ovai, 

I    1     "  T  i   -^  1     n^ay  award  cofti 

<*  the  peace,  upon  any  appeal  belore  thcin  there  to  be  and  charge?  in 

law,  to  be  paid  by  the  perfon  againfl  whom  the  appeal  is  determined. 

G  g  g  2  *'  liad      • 
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**  had  for  and  concerning  the  fcttlcment  of  any  poor  pcr« 

**  fon,  or  upon  any  proof  before  them  there  to  bcnia<ic 

^'  of  notice  of  any  fucb  appeal  to   have  h^cT\  given  bj 

**  the  proper  officer  to  the  churchwardens  or  ovcrfecn 

"  of  the  poor  of  any  parifli  or  place  (though  they  did  not 

*'  afterwards  profecute  fucii  appeal),   fhali,   at  the  iame 

**  quarter  fejfions'i  award  and  order  to  the  party  for  whom 

*^  and  in  whofe  behalf  fuch  appeal  fhall  be  detcroiinc^i 

•*  or  to  whom  fuch  i^otige  did  acppcar  to  have  been  girca 

^^  as  aforefaid,  fuch  costs  and  charges  in  the  law  v 

*^  by  the  faid  juflices  in  their  difcretion  (hall  be  thooght 

**  moft  reafonable  and  juft,  to  be   paid  by  the  church- 

••  wardens,  overfeers  of  tlic  poor>   or  any  other  pcrfon 

**  againft  whom  fuch  appeal  mail  be  determined,  or  bf 

**  the  perfon  that  did  give  fuch  notice  as  aforefaid;  wA 

*•  if  the  perfon  ordered  to  pay  fuch  cods  fliall  ixappento 

**  live  in  any  county,  riding,  city,  or  town  corporate,  or 

"  elfewherc,  out  of  the  junfdiftion  of  the  faid  court,  it 

*'  fliall  and  may  be  lawful  for  any  jufticc  of  the  peace  ot 

*•  the  county,  riding,  city,  liberty,  or  town  corporate, 

**  wherein  fuch  perfon  fliall  inhabit,  and  every  fuchjsf^ 

*'  tice  is  hereby  required,  upon  rcqueft  to  him  for  iha 

**  purpofc  to  be  made,  and  a  true  copy  of  the  order  ibi 

••  the  payment  of  fuch  cofts  produced,  and  proved  bj 

**  feme  credible  witnefs  upon  oath,   by  warrant  undci 

**  his  hand  and  ftal,  to  caufc  the  money  mentioned  ir 

**  that  order  to  be  levied  by  diftrcfs  and  fale  of  the  gooi 

**  or'  the  pcrlon  that  h  oidercd  and  ought  to  pav  rhi 

**  rn:iic;  and  if  no  fnch  diftrefs  can  or  may  be  had,  i: 

"  commit  fuch  pcrfon  to  the  common  gaol  of  tiiatcouiit* 

*'  or  lihcrty,  there  to  remain  by  tlic    I'pacc  of  ir.cntT 

;\rrah  rhaii  7/6.  Bv  8.  &  9.  VAIL  7.  c.  39.  f.  6.  it  is  ek acted. 
f»;/vbc  m^clt  to  <«  'I'hat  tfic  appeal  againlt  any  order  fov  tlie  rcmovii  c: 
ti::  i^enerai  or    i*  j^..^,  poor  pcifon  fiom  out  of  any  parilh,  to\v?ilhIp, u 

u-'tupu-r"'  "  r^^^'c^>  ^'^^"^^^  ^^  '^^^>  profecutcd,  a'^nd  cletcnnincd,  i\ti 
t  c.n;\s'xr.c-  *•  ,;.;^"-7/:'  or  quarter  fiJI: on s  oi  the  peace  for  the  cc:i::V.. 
t'.c  p. uptr was  <^  diviiioii,  oi  liulpg,  Wiicrcln  tlie  parifh,  townHiip.  .: 
reniovcd.  it  };Iacc,  tVom  whcncc  fuch  poor  perfoji  Ihall  bcVcnii'-ii. 

''  cL.th  lie,  and  not  cH'cwherc,  any  former  law  or  futc:. 

<*  lo  the  contrary  thereof  in  any  wife  iiotwithftandiin 

No.preal  f.om  ';-7.  By  9.  Geo,  I.  c.  ^.  C  8.  **  And  whcrcni  fcvcnl 
''!1'V*^^>'  •*  uiiVaiics  and  controvcrhcs  have  arifeii  and  b^n  cd::- 
!  .•.vd  ..n!'.V^  *'  Cv*-.nirig  tl^c  time  of  notice  to  be  given  of  appcah  kca 
ie:vn3i)i.  no-  *'c.'Jv'.s  of  icniovals  of  poor  peilons  ;  to  prevent  iLs 
t.wc  L.V  bi^cn.     <'  f  Pit  ;.<  m'jch  as  UMv  be  for  the  future,  B£  it  iNAcn?. 
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"  That  no  appeal  or  appeals  from  any  order  or  orders 
•'  of  removal  of  any  poor  pcrfon  or  perfons  whatfoever 
*•  from  any  parifli  or  place  to  another,  Ihall  be  proceeded 
**  upon  in  any  court  or  quarter  feflions,  unlefs  reafon- 
*'  able  notice  be  riven  by  the  churchwardens  or  overfeers 
**  of  the  poor  ot  fuch  parilh  or  place  who  Ihall  make 
*•  fuch  appeal,  unto  the  churchwardens  or  overfeers  of 
**  the  poor  of  fuch  parifli  or  place  from  Which  fuch  poor 
•*  pcrlon  or  perfons  fhall  be  removed;  the  reafonablenefs 
^*  of  which  notice  fliall  be  determined  by  the  juftices  of 
•*  the  peace  of  the  quarter  feflions  to  which  the  appeal  is 
•*  made ;  and  if  it  fliall  appear  to  them  that  reafonable 
"  time  of  notice  was  not  given,  then  they  fliall  adjourn 
**  the  faid  appeal  to  the  next  quarter  feflions,  and  then 
**  and  there  finally  hear  and  determine  the  fame." 

778.  By  9.  Geo.  I.  c.  7.  f.  9.  "  And  for  the  preventing  The  feflions 
**  of  vexatious  removals,  be  it  enacted,  That  if  the  ^*y  orrf^"  the 
••  juftices  of  the  peace  fliall,  at  their  quarter  feflions,  upon  ^qI^^^^^  ''*'. 
«•  an  appeal  before  them  there  had  concerning  the  fettle-  fooabre  cSirww 
**  ment  of  any  poor  perfon,  determine  in  favour  of  the  to  the  appd* 
**  appellant,  that  fuch  poor  perfon  or  perfons  was  or  were  *«»'». 

•*  unduly  removed,  that  then  the  faid  juftices  fliall,  at  the 
•*  fame  quarter  feflions,  order  and  award  to  fuch  appel- 
**  lant  fo  much  money  as  Ihall  appear  to  the  faid  juftices 
**  to  have  been  reafonably  paid  oy  the  parifli,  or  other 
•*  place,  on  whofe  behalf  (uch  appeal  was  made,  for  or 
**  towards  the  relief  of  fuch  poor  perfon  or  perfons,  be- 
•*  tween  the  time  of  fuch  undue  removal  and  the  detcr- 
•*  mination  of  fuch  appeal ;  the  faid  money  fo  awarded 
**  to  be  recovered  in  the  fame  manner  as  cofts  and 
•*  charges  upon  an  appeal  are  prefcribed  to  be  recovered 
**  by  the  faid  ftatute  made  in  the  ninth  year  of  his  late 
•*  majefty  king  IVtUlam  the  third,  intituled,  y^n  Aei  for 
**  fupplying  fome  DefcEfs  in  the  Laws  for  the  Relief  of  the 
•*  Poor  of  this  Kingdom.'' 

779.  By  5.  Geo,  2.  c.  19.  "  Whereas  in  many  cafcs  Thejumccsia 
•*  where  his  majefty's  juftices  of  the  peace  by  law  are  em-  feflions  may, 
**  powered  to  give  or  make  judgments  or  orders,  great  ^!\  "^^^'  ^^ 
••  expences  have  been  occafioned  by  reafon  that  fuch  Jl,^^  [^\j|^  ° 
**  judgments  or  orders  have,  on  appeals  to  the  juftices  of  order  ©f  the 

•*  the  peace  at  their  refpeftive  general  or  quarter  feflions,  juftices,  and 
**  been  qualhed  or  fet  afide  upon  exceptions  or  objeftions  proc«^  «o  «ht 
•*  to  the  form   or  forms  of  the  proceedings,   without  '*?'![,T'!!!!i!!f 

^,  ,         .  ...  1*1*         r  i_  of  ib»  appeal. 

•*  hearing  or  exammmg  the  truth  and  merits  of  the  matter 
•*  in  queftion  between  the  parties  concerned  ;  therefore, 
'*  to  prevent  the  fame  for  the  future,  be  it  enacted, 

G  g  g  3  •'  That 
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^^  That  upon  all  appeals  to  be  made  to  the  jufiices  dlit 
**  peace  at  their  refpeAive  general  or  qaarter  feffiomis 
«  be  holdcn  for  any  county,  riding,  city,  liberty,  orpn* 
^*  cin£t,  within  that  part  of  Great  Britain  called  £ji{ki 
*^  againft  judgments  or  orders  given  or  made  by  «ny  jit 
*'  tices  of  the  peace  as  aforefaid,  fuch  juftices  fo  a&mhU 
**  at  any  general  or  quarter  feilions   fhall,  and  they  is 
*'  hereby  required,  from  time  to  time,   within  their  n- 
^^  ^dive  jurifdiflions,  upon  all  and  every  fuch  appesls 
**  fo  made  to  them,  to  caufe  any  defcA  or  defeds  of  foiB 
*^  that  (hall  be  found  in  any  fuch  original  judgmentsoc 
**  orders,  to  be  rectified  and  amended  without  anvcolror 
^*  charge  to  the  parties  concerned  ;  and  after  fuch  axneod' 
**  ment  made  Ihall  proceed  to  hear,  examine,  and  coo- 
*^  iider,  tlie  truth  and  merits  of  all  matters  concenuoj 
**  fuch  original  judgments  or  orders ;  and  likewife  toex- 
<'  amine  ail  witncfles  upon  oath,  and  hear  ail  other  prooi 
*^  relating  thereto,   and   to   make  fuch  determiiution 
**  thereupon  as  by  law  they  ihould  or  ought  to  hat 
**  done,  m  cafe  there  had  not  been  fuch  defeS  or  wamcf 
**  form  in  the  original  ptoceeding,   any  law,  u&ge, « 
'^  cuftom  to  the  contrary  notwithflanding." 

The  juaicet  780.  By  16.  Geo.  2.  c.  18.   "  Whereas  doubts  hw 

who  are  i*  arifcn.  Whether,  according  to  the  Jaws  and  Aatuio 
Srg'cX' ;;  P^^  '!}  f^^^^l  ^'^  majcfty's  juftices  of  the  peace  may 

intywakcor-  lawfully  aft  in  any  cafe  relating   to  the  panlhcs  or 

dcrs,  but  can-  **  places  to  the  rates  and  taxes  of  which  fuch  juftice:  r:- 

not  vote  con-  "  fpeftivdy  are  rated  or  chargeable;  be   it  enacteis 

ccming  ihcm  .*  ^y^^^  j^  i^all  and  may  be  lawful  to  and  for  all  and  evert 

on  any  appeJ     *<  •    n-  •    o*  r\i  r  ..     ' 

to  tUc  fcrrions.      juftice  or  jult:ccs  ot  the  peace  for  any  county,  ncia^. 
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*'  city,  Jil>eity,  frp.ncliile,  borough,    or  town  corporate. 
"  wicliin  their  rcfpeftlvc  jurifdiftions,  to  make,  do,  nd 
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*'  the  laws  for  the  relief,  maintenance,  and  iettlemcnt  o: 
"poor  pcrfons  ;  for  prJfing  and  punilhing  vagran!:; 
•*  for  repair  of  the  highways  ;  or.  to  any  other  laws  ccn- 
**  reining  parochial  laxes,  levies,  or  rates;  nonviti- 
**  landing  any  fuch  jviOicc  or  juftices  of  the  peace  i?  oi 
**  ore  rated  to  or  chargeable  with  the  taxes,  levies,  orra-JS 
**  within  anv  fuch  parilh,  townftiip,  or  place  affected  bt 
*'  any  fuch  aft  cr  acis  of  fuch  juftice  or  juftices  as  afore- 
"  Kiid.  Provided  always,  tliat  this  aft,  or  any  thin^ 
'*  therein  contained,  fhall  not  authorize  or  empower  znV 
**  juftice  or  jufticc=>  ofihc  peace  for  any  county  or  ridirj: 
"  at  large,  to  a£t  in  tl;e  ddterminatioa  of  any  appeal  it* 
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^i  •*  the  quarter  feifions  for  any  fuch  county  or  riding  from 
"TE  ••  any  order,  matter,  or  thing,  relating  to  any  fuch  parilh, 
c  **  townftlip,  or  place,  where  fuch  juftice  or  jufticcs  of 
-ii  «*  the  peace  is  or  are  fo  charged,  taxed,  or  chargeable  as 
I';  ««  aforefaid,  any  thing  herein  contained  to  the  contrary 
T  ••  in  any  wife  notwitliftanding." 


II.    Tie  authority  $f  the  fejjions. 


z        781.  Rex  V.  Bofuif  Mich*  Term^  2.  Jac.  2»  2.  Show.  503.  ihe  feUiofs 
:    •--An  order  was  made  at  the  quarter  fellions  for  the  have  no  avtlio* 
r    county  of  Surrey  removing  the  defendant  and  his  family,  rlty  tomtlceta 
as  paupers,  to  the  parilh  of  Claphamy  as  to  the  place  of  ®^'^""*  °7** 
his  iall  fettlement,  unlefs  he  gave  fecurity  to  favc  the  ®  '*"?'***• 

Sarifli  of  Mitcham  harmlefs.     The  order  being  removed 
y  certiorariy  Shower  moved  to  quafh  it,  Becaufe  the 
fiatute  of  13.  &  14.  Car,  2.  c.  12.  provides,  that  if  any 
perfons  think  themfelves  aggrieved  they  might  appeal  to 
the  next  quarter  feilions,  and  here  they  go  per  /ahum  to 
the  feffions  (<?),  and  obtain  a  conclufive  order,  by  which  (*)  Sccthccaik 
the  pari(h  of  Clapham  is  deprived  of  the  appeal. — The  o'^«*».  y*- 
CouRT  held  that  the  fcflions  could  not  make  an  original  ^J*^    *^^' 
9rder  of  removal  \   and  the  prefcnt  order  was  therefore  ceo.  3.  poll, 

^Uafhcd.  f<:^.viii. 

« 

782.  Rex  V.  Collitofiy  Eajler  Ternty  4.  ffliL  bf  Maryy  The  ftfliont,  on 
Carth.  221. — Two  jufticcs  of  peace,  6cc.  reciting,  that  heanrg  an  ap- 
lipon  hearing  the  parifhioners  of  rTonitoffj  Axmix/ier^  and  P«**  ag^oitan 
GtUiton,  concerning  the  lall  fettlement  of  one  Hurley  (then  °'f "'  ^^  ^?r 

yj-        •       rr     •     °i     •  J         ^1  ^1-   ^     L  ^  .      1  vaUmsyadjodgt 

rcfidmg  m  Homton)    it  appeared  to  them,  that  the  iaid  ^y^  pauper  to 

Hurley  was  laft  legally  fettled  7iX.jixminjtery  flierrfore  tliey  be  fettied  in  ^ 

order  him  to  be  removed  thither  ^  from  which  order  any  of  »hofc 

jixminfter  appealed  to  the  quarter  fcliions,  where  the  or-  panfces  th^*'* 

der  was'  repealed  ;  and  the  feflions  farther  ordered,  that  qJJj^^  ^ 

the  faid  Hurley  fliould  be  removed  to  Colittony  as  being 

legally  fettled  there;  but  their  order  did  not  recite,  that 

CoHiton  was  heard   upon  the  appeal.     And  now  it  was 

moved  to  quafh  the  laft  part  oi  this  order  of  feflions ; 

ill  ft,  becaufe  it  was  an  original  order  as  to  Collnoriy  and  fo 

|hey  are  deprived  of  an  apjieai,  which  is  given  by  the 

ilatute  ;  and  the  feflions  ought  only  to  have  vacated  the 

firft  order,  and  fiot  to  have  mide  any  order  on  ColUtcn ;  for      "• 

by  this  means  Colliton  is  ciiarged  without  any  remedy, 

notwithftanding  they  could  make  it  appear  that  Hurley 

had  a  later  fettlement  in  any  other  pari(h  wbatfoever,  for 

C  g  g  4  that 


h 

n 
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that  this  order  of  feflions  is  pofitive  upon  tltem.— &ii 
alUcatur  ;  beca^ife  it  appears,  that  Colliton  was  a  put? 
the  firft  order  made  by  the  two  juiUces,  and  fo  b?  a 
fequence  totlie  appeal ;  wherefore  the  feifions  mi^ti 
fettle  him  upon  tliem,  becaufe  by  the  appeal  Ceiiim\ 
before  the  feffions :  fecus  if  CoUiton  had  not  been  a  pa 
to  the  original  order,  but  mere  ft  rangers  ;  for  then 
feUions  could  not  charge  tliem,  as  not  being  before 
Court. 


juftices  kj  im 
Cook.  478. 


Thtfemoni  783-  ^^  ^*  Hartficldy  Rafter  Tcrm^  4.  fPill.  ti  Mi 

may  vicate  an  Carth.  222. — Two  juflices  made  an  order  of  rema 
erd«ror  two  from  which  order  the  pauper  appealed  ;  and  the  feflk 
without  exprefsly  vacating  the  order  of  two  jijftices,n 
an  order  to  return  the  pauper  to  the  parifh  from  wt 
he  was  removed.  It  was  objefted,  that  die  autborir 
the  feifions  extends  only  to  vacate  or  affirm^  and  dii 
fore  that  this  was  a  new  and  original  order,  which ! 
had  no  power  to  make.— And  Holt,  Chief  Jmftice^wi 
tliat  opmion.  But  two  Judges  againft  him;  fori 
the  feffions-ordcr  d9es  vacate  the  order  of  the^two  j 
tices  by  implication^  and  that  is  fuihcient  in  this  cafe,  i 
upon  their  opinion  the  order  was  confirmed. 


:'l 


The  feffiont  can 
only  affirm  or 
4ifcharge  the 
order  of  lemo- 
val  either  in 
wholeorinparr, 
btit  they  cannot 
appoint  a  new 
place  of  fettle- 
mcnt. 


784.  Haifiri's  Cafe,  Trinity  Term^  6.  /A?//,  tf  M 
Comh.  286. — An  order  was  made  at  the  feflions,  that 
order  of  two  juftices  touching  the  fettlement  of  A 
difcharged,  and  that  X  be  fettled  at  B, — Per  Cuai 
They  could  only  difcharge  the  order  of  two  jufti 
therefore  let  that  part  be  confirmed  ;  but  they  could 
appoint  a  new  place  of  fettlement,  therefore  let  that 
be  quafhed ;  for  the  Court  may  confirm  in  part  andqi 
in  part,  as  is  frequently  done  in  orders  touching  ball 
children. 


iff 

f 


p 

9 


r 


Thefefilons 
cannot  .it  :ifuh- 

make  an  order 
/•  review  a  cafe 
on  which  they 
determined  at  a 

frueding  pjjiohi, 

Cmdo.  418. 


785.  Rex  V.  Cockf.cU,  Hilary  Tcrniy  8.  IVili.  3.  2.  i 
477.— .///We  *r^%  was  by  order  removed  from  Cu:k 
to  Buxftead  \  and  this  order  being  appealed  from, 
confirmed  at  the  feflions ;  but  the  leffions  after  that  ir 
an  order  of  review,  and  quafhed  the  former  order  of 
lions,  becaufe  made  by  furprize. — Et  per  CuRii 
The  order  of  review  mull  be  quaftied  ;  for  the  juil 
have  no  power  after  the  firil  fcllions. 

786.  i 
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786:  Rex  V.  Ofwell and  Woking,  Rafter  Terniy  8.  Will.  3.  Tha  fcmcmt 
a.  5tf/it.  472.— An  order  was  made  upon  appeal,  ^^^^^^Z'^^^jl^f^,^^ 
forth,  1  hat  by  the  order  of  two  juftices,  upon  a  contro-  of  "removal,  bat 
verfy  before  them  between  the  parilhcs  oi  Woking  and  ihey  cannot  Ai- 
Ofwelly  a  poor  perfon  was  removed  to  Ofwell ;  and  that  pcrftdc  an  oii- 
\ipon  complaint  of  the  churchwardens  of  Ofu/elL,  i\^%\n^^ox6tT^toA 
feffions  ordered  their  order  to  be  fuperfeded,  and  that^J^^*     ^ 

/theperfon  Ihould  be  removed  to  •*  Waking  aforefaid/'  And  ^^ 

it  was  objefted,  That  the  a<ft  of  parliament  only  gives  ^*']^'^'''^^ 
the  feffions  power  to  affirm  or  quafh,  but  not  to  fuper-y,  Mod*  is. 
£ede  an  order,  or  to  f  ufpend  it  for  a  time  ;  and  that  tlic  And  fee  the 
cafe  before  them  being  for  the  parilh  of  Woking^  an  order  ^n™c  point  la 
made  by  them  for  another  pariih  not  concerned,  i^ix.  tbc^°*!?  •'If?*^ 

.  |>ari(h  of  Waking,  muft  be  void,  and  that  the  word  "afore-  TcrnT^i  5 ."^Z 
iaid"  would  not  help  it,  bccaufe  0/uv//was  theparifh  laft2.  Stra.  116S. 
mentioned. — Per  Curiam.    Superfeding  is  not  a  pro- 1.  Seff.  Cafea 
per  word,  for  there  is  a  difference  between  a  fuperfedeas  *^®« 
and  a  repeal :  a  commiffion  of  oyer  and  terminer  that  is 
fuperfeded,  may  be  revived  by  procedendo^  without  grant- 
ing a  new  commiffion  ;  but  that  cannot  be  in  the  cafe  of 
a  repeal,  though  this  word  is  commonly  ufed  by  juftices 
of  peace  upon  fuch  occafions;  and  then  there  is  a  plain 
difference  between  Waking  and  Wokhig,  for  by  what  ap- 
pears they  may  be  two  diftinft  pariflics.     But  no  judg- 
ment was  given,  for  the  caufe  was  referred  to  a  Judge  of 
affife. 

787.  Rex  V.  Jmner,  Mich.  Term,  8.  Wi/L  3. 2.  Salk.  475.  ^he  fdnom  oa 
— The  cafe  was.  At  the  complaint  of  the  churchwardens  difcharging  an 
of  Terrent'Keinfton  in  Dorjetjhirey  to  &ir  "John  Morton  and  order  of 


John  Gouldy  two  juftices  of  the  peace  of  the  faid  county,  ^**  can  o"*/ 
concerning  a  poor  man  and  his  wife  ;  they  tlie  faid  juf- ^^^be  ani^b!c? 
tices  adjudged  him  to  be  laft  legally  fettled  alTlrrin-Craw-  to  the  refpon- 
yord:  upon  which  they  appealed  ;    and  there  it  was  or- den|  parilh  1 
dered.  That  it  appearing  to  the  feffions  that  he  was  laft  ^"^  ^^  cannoc 

fettled  at  yfmner^  therefore  they  difcharge  Tirrln^Crawford,  'T^^  f"'*  ^ 
Jit  x.'  I  ^  r^\  .    tiemtnt  in  a 

and  order  the  poor  man  to  be  removed  to  Amner.  This  yXxnA  parkh. 
"Was  quaftied  upon  the  motion  of  Mr.  Serjeant  Gould, 
bccaufe  this  was  to  make  an  original  order,  which  the 
juftices  at  feffions  have.no  power  to  do  ;  they  might  have 
4'everfed  the  firft  order,  and  ordered  the  parry  to  be  car- 
Tied  back  to  Terrent'Keinjion^  but  they  could  not  remove 
tbeparty  to  Amner^  a  third  parish,  who  was  no  ways  con- 
cerned in  the  order  or  appeal;  and  if  they  are  really 
chargeable  with  it,  it  muft  be  at  the  complaint  of  Tlr/^'/i/- 
K^infion  to  two  juftices  of  the  peace, 

788.  Anony* 


- » 
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Thefeflicms  788.  Ancnyntcus^  Eafier  Terniy  9.  IVd\  3.  2.  5j5.4^. 

have  no  jorif-    ^n  ordcF  made  by  two  jufticcs  ot  the  peace  for  fctilinji 
diaion  with  Qj.  pcrfon  was  quaflied  bv  the  fcfiions  : — But  bcackk 

rcfued  to  orders  *,-  ,      "^^  -.1  V.  •*  '      u    *:  -.1  i_ 

of  removal   ex-  "*^  "^^  appear  that  It  cam?   bctore  them  by  way  o!ip- 
cfpion  appeal,  peal,  without  which  they  have  no  jurifdiction,  this«de 

of  feiiions  was  quafhcd. 

The  frffions  789.  St.  Andrew  Holbem  v.  St,  Clement  Dams^  JU 

fftay  makcA       Tcrm^  3.  Ann.  2.  5//.''/f.  494. — The    court  of  quarter  (et 
neworerya-    ij         ^j-  Middleftx  made  an   Order,  and  afccrwari tts 

Citing  »  former  ,  -^i-v  /-v- 

ordrr  a;  :iny  Kimc  iclho.'is  vacatcG  It  by  a  lublequent  order,  and  n^ 
time  during  the  tiorari  being  brought,  both  orders  were  returned  thcteob 
fcmeCcOions^  — £x  PER  HoLT,  Chief  Juftice^  You  fhould  not  hw 
returned  the  vacated  order,  but  only  the  latter.  lliHi 
as  if  wc,  difliking  our  judgment,  fliould  the  famtTm 
make  an  entry  of  two  diiferent  judgments,  and  retai 
both  upon  a  writ  of  error,  w^hich  ought  not  to  be:  tk 
feiiions  is  all  one  day,  and  the  juflices  may  alter  t!:d 


judgment,  and  admit  him  to  plead. 


The  ftflloo?  if      79^*  ^'^  %  '^^  Juftlces  of  JVe ft  more  land ^  Trinity  fer^i 
t?iefT.«j:;!ti.Ko«    8.  y  g.  Geo.  2.  2.  Scffi  Cnf  352. — Order   of  two  jufiice 


♦1.  .'.J  -.ijctJ.    tv.  o  were  divided  in  opinion.     This  was  let  out  in  Lh 

pay-v-r;  riiul  it  was  ?.p;rced  on  all  h^^nds,  that  tlic  rerur 
v.A^  vjrv  odd,  ?.:h1  not  to  be  fnpported. —  Sir  Thomji 
A : 5 y !:  y  t'  > r  t he  j u i  1  ices  fa i J ,  T h a t  t h c  \v r  i t  o f  ma}:d' r: 
V. ••<  hci.l,  and  oi:ght  to  bo  quafhed  ;  for  that  it  doe?  re 
iiipcir  tliii:  the  ap;v  al  was  K-fcre  tlicm,  and  that  for  a-JC- 


wts  .lot  ci^nrinucd  over  to  the  fubfcquent  fcffions,  aa 
ti;r;Lf<u':  was  by  law  gone. — Mr.  Rorixsok,  on  th 
ftlKT  iluo,  Taid,  'I  hat  it  was  not  ufual  in  writs  d'  ^rr.* 
J..:uui  to  fci  out  continuances  ;  and  that  if  atu*  h.cl 
:Li.  ■;  I'.i'.d  h:\ppL-nL'd  as  allcogcd,  llie  fault  was  in  the  iu.'- 
ti;;*^,  \vi:o  o'l^ht  to  h?-vc  adjourned  tin:  appeal,  till  by  rh; 

COlUJij 
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'Coming  of  more  jufticcs  the  matftr  might  have  been  de-  R«  ♦• 
"-^crmined. — Lord, Chief  Justice,  fhc  queftion  is^  tittjvsTicmt 
--•Whether  there  is  a  poffibility  of  the  juftices  proceeding;  in  S^^^.^^Il 
:rthis  appeal  r  i  nought,  it  t*  .ere  was  not,  as  there  would  be 
rjft  fiiilurc  of  j.ulHce  in  this  refpedt,  an  information  ought 
to  go  againft  thejuftices  who  were  at  the  fcffions.  Said> 
he  fhould  be  glad  to  know  if  it  was  ufual  to  fetoutcon- 
-tinaances  in  thefc  writs  of  mandamus^ — Sir  Thomas 
r  Abkey  faid,  In  the  cafe  of  Fex  v.  St.  AJarys  in  Shrewf- 
:.  Aury^  the  Court  was  inclinable  to  make  a  rule  on  the 
:-  town-clerk  to  return  continuances  i  but  the  Court deter- 
:.siined  nothing  finally  in  that  caf?,  but  that  tliey  Itib- 
;  niitted  to  amend  the  return. — Lord  Ch'ef  Jnftice.  Let 
•  this  cafe  ftand  over ;  and  recommended  it  to  Sir  Tho~ 
.  MAS  Abney  to  advife  his  clients  to  proceed  on  the  ap<» 
.  peal,  or  return  continuances ;  and  feomed  at  length  in- 
-  clinable,  if  they  did  not  comply,  to  grant  a  peremptory 
.  mandamus* 

791.    Rex  V.  Preji^n^   Eafter  TVrw,  .9.  G«.  2.  -ft^'T- The  antfcorTty 
&  C  77. — Two  iultices  removed  the  children  of  7i«wtf/ of  the  fcffions •• 
Mary  if  on  deceafed  from  Darejbwry  to  Prcfton\  and,  on  ap-  final  as  «o  nut* 
peal,  the  fcffions  confirmed  the  order  generally,  not  caring  ^*"  ^^A*; 
to  ftate  a  fpecial  cafe.     The  counfel  tendered  a  ^i// ^^)l)*^!i^- 
^xcfptUns  containing  the  following  cafe  : — On  the  evi- tioM  will  \itto 
dence  of  all  tlic  witnefTes,  it  appeared  that  Thomas  Harri-  the  juflioesoa 
/&«,  the  father  of  the  children,  about  twenty-two  years  ^''^ '^•'■""K,** 
ago  was  licenfed  by  the  ordinary  of  the  diocefe  of  Q?efter^^^^  ■g«i«il 
»  to  be  fchool-  maftcr  of  the  frc^  grammar-fchool  oiDarcf"  movai. 
inry^  and  at  the  feme  time  became  clerk  of  the  parochial, 
chapel  oiDarrJbutyy  andofEciated  in  both  capacities  from  5*  c*  b^^TS^ 
.that  time  to  the  time  of  his  death,  which  happened  in  149/ 
jtpril  laft ;  and  for  fourteen  or  fifteen  years  or  the  latter  s.  C  2.  SdT. 
part  of  the  time  refided  in  the  faid  townfliipof  Z)t?r<f/Jjfry^*'**  *$4- 
(though  It  did  not  appear  in  evidence  how  he  was  no-g    '  Bar.  lu 
minated  or  appointed,  or  that  he  was  licenfed  to  the   *       • 
clerk's  place);   and  it  appeared  that  the  children  had 
gained  110  fctilement  for  themfelves.    Whereupon  the 
court  was  of  opinion.  That  the  faid  Thomas  Hanifon 
gained  no  fettlement  thereby  in -D^/'^»/7 ;    which  the 
inhabitants  of  Pre/ton  upon  the  Hill  liumbly  except  to, 
and  pray  they  may  be  received.     And  accordingly  the 
faid  exceptions  were  received,  and  ordered  to  be  filed  by 
the  court:    and  thereupon  Sir  C.  D,  Bart,  and  y.  A/. 
Efq  two  of  the  faid  juftices,  at  the  requeft  of  tlie  inha- 
bitants of  Pre/ton  upon  the  Hill^  fealcd  this   bill,  fitting 
tlie  court  aforefaid,  the  i6th  day  of  July,  in  the  eighth 
year  of  hi^  prcfdnt  majefty's  reign,  at  Nantivsch  aforc- 
"'  faid. 


M 


FASITOIf. 


The  fcflSons 
mayy  by  5.  Gtp, 
s.  c.  19.  alter 
the  name  of  the 
place  of  removal 
Co  the  name  of 
Che  place  of 
JaiUmumt,  if  the 
error  appears 
the  mi  flake  of 
llicderk. 
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faid.  The  fingic  queftion  was,  "SVhcthcr  a  hilli) 
ihfts  would  lie,  in  this  cafe,  to  the  court  of  qoai 
lions? — Thk  Court  were  unanimoufljr  of  opiu 
it  would  not  {a). 

7^2.  Rex  V.  Harrow  on  the  Hilfy 
— An  order  of  juftices  was  made  for  the  rcraoi 
man  and  his  wife  and  two  children  from  the  p 
Lugger/hall  to  the  parilh  of  Harrsxv^  upon  an  a( 
tion  that  the  fettlcmcnt  is  in  Luvger/hall^  and  the 
order  them  to  be  carried  to  Marrozv.  Upon  2 
the  feflions  this  order  was  confirmed  and  amen 
ftriking  out  Lugger/hall  and  inferring  Harrow. 
moved  to  quafh  thofe  orders,  for  that  the  judgmei 
defective  it  cannot  be  altered  ;  and  though  by  4. 
juftices  at  feflions  have  power  upon  appeal  to  am 
defcfts  of  form  that  (hall  be  found  in  any  order, 
is  a  defeft  in  fubftance,  and  therefore  not  amcn( 
The  Court  feemcdtobe  of  opinion  it  was  only 
in  form,  being  a  miftakc  of  the  clerk  who  filled 
blank  oider  with  the  name  of  Lu^gcrjhall  inj 
Harrow  \  but  they  granted  a  rule  to  mew  caufe ; 
Trinity  7>rm  following,  the  order  of  fcllio  ns  was  co 
by  confent^ 


The  fcflinnf 
cannot  amend 
am  order  in 
matter  cf  jub' 
Jt*in<t  which 
requires  exa- 


793.  Rex  V.  Great  Bcdwinf  Trinity  Term^  14 
Geo.  2.  Burr.  S.  C.  163.  —  The  inhabitants  o 
Bea'win  appealed  to  tlie  fclfions  from  an  order  of 
beginning  thus,  **  ff^ilts — To  wit — To  the  < 
**  wardens,  &c,  of  the  parilh  of  JVilcot^  and 
rnlTli"dcVed>s  "  churchwardens,  he,  of  the  parifh  of  Great  Be 
of /«J!L  a!^pcor-  *'  ^^^^  ^^*^  county."  And  it  ftatcs,  that  C.  Af.  anc 
MIR  nn  the  face  mily  havc  dwelt  for  feme  time  in  V/iUot  under  a 


of  the  oriier, 

S.C.  Stra.  1 1 5?,      («)     The  Judjcs  dtliwered  their  »'  rhey  are  jury  •»  weJl  a 

5  C  2.  SefT.       "pinions  in  ihi'*  cafe  at  jrrrat  length  :  *•  it   is  in  their   brcart  cr! 

*>/•_.  .,_            but  as  to  ihe  present  point,  the  lub-  **  to  bcllcv*   or   iilibclicr 

rtance  may  be  ct  mprifcd  in  iho  fi>l-  **  'icnce  ;    and  iv!u>  i$  to 

lowing  obfcrv/ition  by  Loan  Haki»-  *'  himfcU"  to  f.^y  \Afi.i?  pcri 

wicK'  :  *•  In  (I'C  coomion  c«(e  of  **  cvtriiMice  they  di>  bslirve 

hills  ot  exctjxion  icncicrcd  to  the  **  they  do  not  }      Supp;jfc 


Ctfcs  i9( 


*•  Judges,  ihf  jury  .ilr.nc  aie  the  pio- 
*'  pfr  pcrfor.s  who  would  bt  to  (!e- 
'*  cide  w!)cthcr  tl^^v  btlltvc  the  tvi- 
**  dcnceor  nut  ;  tlie  Jud;^  s  h  <v  nj- 
**  thir-,;  10  do  with  ihc  behct  of  tliu 
*•  evidence  J  they  arc  not  to  dctcr- 
•*  mine  en  its  crLdlMiity,  bi)t  upon 
•♦  ihe  conrtquencc  cf  I.tw  .i-  ifinj;  from 
'*  it  :  but  the  julticcs  at  fclVicns  arc 
**  judges  of  the  fadt  as  well  as  law  ^ 


*•  julliccs  believe  tliJ  cvir 
*'  iwoofthtm  d*>  net  \>z\\ 
•*  tlie  tv.o  to  conclu'le  th? 
**  the  bd-ef  of  chc  fiil  * 
**  jullicci  fpcci^lly  ilatc  t 
**  i»  (he  adt  of  liie  wbo 
**  but  Iicrc  twi>  only  ci 
"  whole  number  hjve  feal 
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r/CUte  from  Gfeat  Bedwln ;  and  then  goes  on  thus  :  "  Now      Jl«x  w. 
"♦•  the  faid  C.  M,  being  reduced  to  great  poverty,  lately  G*iat  Bta* 
J  ••  applied  to  the  churchwardens,  i^c.  of  the  parifh  of       *"** 
**  Jrilcot  aforefaid,  who  accordingly  did  relieve  him  ;'* 
^nd  therefore  the  juftices  remove  him  to  Great  Bedwin. 
Then  the  feflions,  on  motion  on  behalf  of  the  parilh  of 
-y^Wilcot  fuggefting  defeats  in  form,  and  praying  that  they 
•-  anay  be  amended  purfuant  to  5.  Geo.  2.  c.  19.  and  being 
■y  -of  opinion  that  the  original  order  was  amendable  by  the 
•  aft,  for  it  appears  to  them  on  due  examination  upon 
.  oath,  that  the  faid  order  was  really  and  truly  made  by 
.   the  two  juftices  on  the  complaint  of  the  churchwardens, 
J  &c.  of  lyilcot  in  due  manner  made  to  them  on  that  be- 
_    half,   "  that  the  faid  C,  M,  his  wife  and  children  arc 
!*  aftually  become  chargeable  to  Wtlcot^'^   but  that  the 
pniltting  to  mention  it  was  a  mere  miftake  in  drawing  , 

.    up  the  order  ;  and  that  it  doth  alfo  appear  to  this  court, 
■    that  the  faid  G.  i7.  and  ^.  5.  were,  at  the  time  of  mak- 
ing the  faid  order,  two  of  his  majefty's  juftices  of  the 
peace  for  the  faid  county  of  JVlUs^   and   one  of  them 
of  the  quorum^  and  that  the  omitting  to  mention  the 
fame  was  alfo  a  mere  miftake  in  drawing  up  the  faid 
order ;    therefore   the  faid   defcfts  to    be   amended    in 
"court. — Lord  Chief  Justice  Lee.     The  aft  direfts 
that  the  feflions  fliall  amend  dctcfts  in  form,  and  after- 
wards proceed  on  the  merits  :    one  would  think  that 
this  meant  defeds  or  raiftakes  appearing  upon  the  face 
of  the  order,   mere  defefts  or  wants   of  form.      But 
fome  of  thefe  matters  here  amended  fcem  to  be  merits ; 
as  the   adding,  upon    complaint    of  the  overfeers   of 
the  parifh    from  whence   the  paupers   were    removed, 
without  which  complaint  the  juftices  have   no  juris- 
diftion.     Then  what  can  be  more  of  the  merits  than 
the  certificAtc-man's  having  become  aftually  chargeable? 
Kow  the  twojuftices  have  not  adjudged  that ;  they  only  fay, 
that  he  applied  to  the  overfeers,  and  was  relievcci  by  theiq, 
but  it  does  not  appear  that  it  was  at  the  parifh  expence. 
If  there  be  any  oppofition  between  form  and  merits,  thefe 
matters  muft  be  merits.    As  to  their  being  juftices  of  the 
•county,  a  plain  reference  to  the  margin  is  fufEcient; 
yet   this    is  uncertain  as   it    is    worded,   to  which  of 
the  two  parifbes  the  words  **  in  the  faid  county'*  relate  ; 
they  were  both  in  Wiitfhlrc.     See  2.  Str.  11 58,     The  al- 
lowing fuch  amendments  as  thefe  to  he  within  the  true 
conftruftion  of  this  ftatute,  would  throw  the  determi- 
hations  of  all  cafes  of  this  fort  into  the  hands  of  the 
icfliorjs. — Thv  otlicr  Judges  cpncurred,  and  Mr.  Jus- 
tice 
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Rm«  9.      TICE  Wrtght  added,  that  the  fcffions  cannot amnrirn 
c»F  AT  Bi9<*  thing  whicli  requires  examination  j   and  die  oidcrs  vq 
'"'•'        qualhcd. 

The  feffiont  7^4.   Rexv,  LevatngUn^  Triwty  Term^  21.  &  22. C/;. 

cannot  canfirm  5//rr.  S-  C  276. — Twojufticcs  rcmove  Jchr.  BhtXjiiX. 

^  •»«*"  «•     his  wife  from  Lez'eringtm  to  f^z/ro;}  5/.   Nicvolaj,   Tfc 

c^up-joap-  j^rder  was  not  appealed  from  ;  but  riic  fefiicnsmadjj 
order  1:1  confirmation  of  the  faid  original  order-  Ti 
confirmatory  order  v/as  quafl>cd  by  the  Court  of  Kir 
lijnch,  as  bting  a  voluntary,  and, as  it  wc»e,cxtnjuiiici 
art  of  the  fcjTions  to  confirm  an  order  that  was  not  con 
plained  of  (a  J, 

Thcftffions  79?-  f^f-^   'TJ.   Jiz/UcfS   ef  Xerrtafrtie;/,    Trinitr  Tri 

wiihiiwcun-  17.  CVc.  c;.  C-.ii  ?o. — "i\\c  court  of  i^narter  Kiilo.i?  « 
^ni  of  ihe  p.r-  x\\^  ccumy  of  A^.  iii3:jf^io:.  rek^rrcd  the  cor.fi<:leir.:icn< 
Iht'c'^nL'z!'''  ^"  appe.il  :vH;iiiii^  a  pcor-rstc  10  three  jufticcs  c?-:: « 
jitioRofMsp.'^'^^'-: '•■"•.  'riii'*  reference  wiis  macie  with  ihe  cc>njcnri 
fiuh  tlx  Tv.rries.     Tre  l^iirionsarrcrwards  adopted  the  opinio 

of  th^?  iclcrcc::.  zr.i  ■;iad':  ?.n  order  accordinpriy. — Willi 
moved  t:i  qj:::h  li.i-  u*djr  of  icilions,  on  thegrou^-dtljj 
the  fci:ioTi«i  iiiid  no  auth--'r:ty  to  niukc  fucli  a  icfercncc- 
Lof^D  M/\%!>i-i;"LT:.  The  JLiftices  at  Icilicns  reft:.-: 
the  nvjrit':  c:  thi*=  appeal  to  .y.  />.  and  6".  Jnfiicts  z&\^ 
f:r  Bfjcki y  clivifon,  i.i  tl:c  neighbourhood  of  v.hic 
t'.if;  !»avirn  iie^,  cr  anv  f.vo  of  liieni ;  and  ar'rjrv.zri 
riclo:.::..i  The  '.:piMi')!i  of  il.trc  .T^ntlcntn,  without  <\r, 
ci:i'![^  rlii^ir  ovvji  jiicVr.-icr.t ;  .i:;d  il  il.cv  cV\d  l\\\%  g:';::;i 
c»\vp.  nccorj,  witiioiit  rlic  cofifciit  of  tiie  ;MrtJc5,  it  c:;".:. 
b^"  (".ir^portcd  ;  tlivy  ar?  r.ot  v.a-.T'iiilcu  to  d-.  I',  ^r-j- t;  ,:; 
a'Jr^olJty:  hut  if  llicy  rc'iCii  wicli  tl^c  coiif-i*»t  of  t.'i 
parties,  i  tliinl:  th-y  have  done  very  right  ;  arid  tt; 
never  fuffcr  llie  party  wl;o  confcrntcd  to  i.he  reference 
by  coming  litre,  to  fct  it  afic^e.  And  I  think  it  fuScicn: 
if  the  attornies  confciued  and  attended  the  reference, 

©f)  - -vrt'ffo  79^*  ^^^  ^'  ^f^'P^^^^  ^^^*'"'^-  Tcrrfty  31.  Geo.  3.  4.  Tt  - 
f\'Z  ic;r:J^  .i-  r<fp-  7 1.— Two  julUces  removed  a  pauper  from  Lf.tr.. '- 
f-Hifr  ano.c'CT  Jicr  to  Tarfidcy  who  appealed  to  thefcflions,  at  which  ril" 
of  F'  ii.ov«i,  ^^^.j^  magiitratcs  were  prcfcnt ;  eight  of  whom  were  foi 
!lv>7r^'r.rfjto^^'^-'''''"^^"o'  -^''C'^  for  qualhing  it.    But  it  was  objc£i-.d, 

*hj  .eiic!  uf  i:)e  pour  in  eIc)M.r  of  the  contci  Jiii^  pa:iGiLS  cannot  vjtc 

(.*)    Sir  Jams    J^v7^.^-!fr    f.tys  moHe  upon  appt»I .    fcr  whl:^  fi 

iIj*-  vc  >  r.inr.  thing  u.ib  d?rc  in  tlifi  fon  it  was   .igTCjd  by  rh-.  Ciur:  i*^ 

rafc  o*  Cnc^la.T.JM  t/.   St.  M:c!!.<..l's,  c-.unltl  to  be  «i  roid  crdtv      ^ee  i*.: 

^^'.•Cl'J^e   rise  .im'it   c.f  fdTioi.i   Ci'»."»-  .inrr,  R,t;xii.  Ofwcil     -itS   -.   pJ. 

firniirg  W'x.  Q\\yi  va\  orc'v.r  waa  nei  j^f^. 
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jthat  as  three  of  thofe  eight  were  rated  at  Leominfter^  they      R«x  «. 
-were  intereftcd,  and  ought  not  to  vote :   they  however    Yaipoi.*. 

perfifted,  and  the  order  was  confirmed^  fubje£l  to  the 

opinion  of  tliis  Court,  on  a  cafe  referving  that  queflion. 

The  orders  having  been  removed  here  by  certiorari j  a 
.mie  wa^  obtained  on  a  former  day  to  fhew  caufe  why 

the  original  order  of  two  juiliceS)  and  alfo  the  order  of 
^leffions  coniirming  it,  fhould  not  be  aualhed. — ^Bear* 
.'  CROFT  now  admitted  that  the  order  of  leifions  could  not 
*.  be  fupported. 

III.  Tl%o  may  appeal. 

797.  Rex  V.  Hartjield^  Eafter  Ternij  4.  fFilL  (^  Mary^  Tbt^M^rt- 
Carth,  2*2. — Two  jufticcs  of  peace  made  an  order  to  re-  «*o^«*  "»*y  *P- 

'  move  Nicholas  Wells  from  the  pari(h  of  Hartfield  to  the  ^l^^^^^l^ 

Earilh  of  Framfidd^  from  which  order  Wells  the  party  ^^^  pj^ifli. 
imfelf,  and  not  the  parifh,  appealed ;   and  thereupon  ^    y^     \ 
the  feifions  made  an  order  to  return  him  to  the  pari(h  of  *^  *  *^ 
Hartjieldy  from  whence  he  was  removed :    but  they  did 
'  not  by  any  exprefs  words  vacate  the  firft  order.     It  was 
now  objeSedy  that  the  party  himfeif  cannot  appeal,  be- 
caufe  the  appeal  is  given  only  to  the  parifh  aggrieved, 
l^nd  not  to  the  party  removed. — Sed  non  allocatur :   for, 
PER  TOT  AM  Curiam,  the  party  may  appeal  as  well  as 
ihepariih, 

798.  Rex  V.  Burcotty  Hilary  Term^  12.  Ann.  Sett.  ^  Rem.  The  oi^er  of 
%c. — The  fcflions  cottjirm  the  original  order.    The  order  j«fl^<w»  ftitinj 
of  feffions  begun  thus,   •*  upon'  hearing  the  appeal  of  onTheapmTol 
"  BurcottJ*^ — Lechmere  moved  to  quafh  this  order.  2?"^*^/  ihaUU 
It  is  not  the  parijh  that  appeals,  but  the  inhabitants^  and  intended  to 

'  therefore  the  ordernonfcnlicalandabfurd. — The  Court,  mean  on  the 
It  muft  be  intended  the  parishioners,  for  it  can  have  no  *PPfalo'«h«*»- 

,    _j.i  ^^  •  babitmmH  of  the 

other  mquiing.  parilhofi?««*. 

799.  Rex  V.   ^Imanbury,    Trinity  Term,   4.    Geo.   i.  An  order  rf 
ftra.  96.— r-An  order  of  two  juftices  is  quafhed  at  feffions  ftffi<««  "***• 
Vpon  appeal,  without  faying  at  the  appeal  rf  tbeparty''^^^^ 
grieved.     And  this  was  objedted,  m  order  to  qualh  the  u  do  not  ftat« 
prder  of  feifions,  and  compared  to  the  cafe  of  a  complaint  that  it  wat  mad* 
that  a  man  is  likely  to  become  chargeable;  which  hason*««PP«*lo^ 
been  held  ill,  becaufe  the  complaint  muft  be  by  the^^!^^^^ 
churchwardens  and  overfeers.     And  the  cafe  of  Rex  v.  ^^   '  ^ 
Sir  Thomas  Putt^   inquifition  at  feffions  coram  A.  et  ^/'fotliqi* 

jfi^disJuiSi  was  held  ill,  for  there  muft  be  two,  and  nothing  vinJr  Abr. 

4  jg<«Seaioo»*» 
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Rrx  tr.       is  prefumcd  in  a  limited  jurifdiAion.     AnddKCez! 

Alkaubvev.  here  inclined  to  quafli  the  order  for  this  fault,  tilitb 

were   informed  the  precedents]  were  moft  of  tbeafc; 

and  for  thai  rcafon  and  that  only,  as  the  Ckiif]^ 

declared,  the  order  was  confirmecu 


IV.    Notice  of  appeal, 

Tf e  feffions  800.  Anonyr,iziiS^^T,lnity  Tcrm^   6.   Gcc.    I.  &lra.'^\'Y 

may  difmifs  an  Mandamus  Xo  the  fcilions  to  proceed  on  an  appeal,  lis 

appcaj  for  want  return,  that  tlie  appcnl  was  uifhiifil-d  lor  want  of  fix  (b 

l^fl!!!l?ir!!S?.- nonce,  which  bv  a  former  order  thcv  had  anpoinied 

^^uiiu.  PC  given  ot  every  appeal. — bERJEA^'T  \^  hitaktr  la 

they  (hould  have  adjourned  it,  and   not  difmiffcu  ir.- 

Sed  PER  Curiam,  The  return  was  allov.ed,  Ibr  tt 

are  the  proptreft  judges  of  a  point   of  practicr  at: 

fcflions  \  and  all  courts  mull  have  Hated  rules  to  go  by(* 

Thefiflwns  ^^^'  Anonymous^  Trinity  Term ^    lO.  Geo.  i.   Filey*  d 

pny  acjcuin  — Thc  fcflions  q^iadicd  an  order  of  jufticcs,  ^n6  affign 
tht  hearing  of,  for  a  rcafoH,  that  there  was  riot  due  notice  given  ot  t 
ii»t  cannot  appeai,  purfuant  to  the  a£l  of  g.  Geo.  i. — Per  Ct 
lor  want  ofVue  ^  ^^^  order  of  fcflions  mull  be  quafhed,  becaufe  ducn 
fiii«  of  appeal,  rice  not  being  given  was  no  reafon  to   quafli  theoix 

of  two  juflices,  but  might  be  a   reafon  toadjounii 

appeal. 

ThencHccof  8o2.  Rex  v.  Jufllces  of  GloucefterJJyirc^  Enjier  Tc 
appeal  required  iq.  (Jco,  3.  DcK^l,  191. — On  an  application  tor  a  tm 
by  9.  G«.  1.  ^^j^ffs  to  compel  the  juflices  of  the  quarter- fellrons 
rtUrei^^hlT'  G75«cv//^/y/^//>'  to  receive  an  appeal  from  an  order  of 
rtttittin^,  but  moval,  it  appeared,  from  thc  affidavits  on  which  thc  r 
totheir/i.;rr^ofwas  obtaiiicd,  that  the  examination  of  the  pauper  \ 
thc  .-^pj^cal.  takv^n  in  Au?ul'l ;  the  order  of  removal  dated  the  12th 
fcr  Rex  r  Tuf-  ^^-'''''-^'  toilowiiig  ;  and  the  Icffions,  where  the  apr 
lices  oi Wol.  ^'^^  tcnrlL-rcd,  held  on  the  12th  of  yarr/ary  in  theenic; 
ctfterfiiirc,  year ;  tliat  no  notice  of  appeal  had  been  ferved  ; 
EarterTerm,  ^vhich  tlie  rcafon  al^igncd  was,  that  the  ap|>elhnt>  I 
1^  Ceo.  3.  j,^,^  hQcn  able  to  p;et  their  witnefTes  ready,  till  it  was  t 
late  to  give  I'uch  notice)  •,  that  the  court  had  bc-en  iuo\ 
to  receive  rlic  .ippcal,  and  adjourn  the  confideration  01 

f/t)   liar  no\viIv.'Q  Cro,  t.  c.  7.     their praO tec.      VideRcXv.  Tujii 
icq. -r-.s  ■' r.-'"  r.''!j    itr-cj,"'  ihi:     of  Vorkfhire,  pad, 

:  -  .         '  '       r*     '  '  .■  -  •       r-.-»f>r    t"     •    r 
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ill  tlie  following  feffiom,  and  had  refufcd.— Dunning      Rex  v. 
:.ow  (hewed  caufe. — Morris  for  the  profccutor. — The  J*'*'^*^"  **' 
rJouRT  were  clearly  of  opinion,  that  the  juftices  ought    *^iiKtT*** 
JLVC  received  the  appeal. — The  rule  made  abfolutc, 

803.  Rex  V.  Hu7ittngdon/hlrey  Eafler  Terniy  23.  Geo,  3,  The  feflions  ar« 
^iild,  28^. — Upon  a  removal  of  a  pauper  by  an  order  of  bound  tore- 
wo  juftices,.  the  notice  of  appeal  to  the  quarter- feffions ***^  *"  *PP*** 
ras  fervcd  upon  a  Sunday:   had  the  appellants  deferred J^^^^i^'^i ^^ 
le  fervice  of  their  notice  till  another  day,  they  would  |hough  no  no- 
Dt'have  been  in  time  to  have  given,  under  the  pradiceticehas  bem 
tablifhed  in  that  court,  rcafoivible  notice  to  the  rc-giv«o. 
lOiidejits  for  the  purpofe  of  trying  the  merits  of  the  ap- 
^.    The  court  of  quarter-feflions  ^  being  of  opinion 
lat  the  party  aggrieved  was  not  at  any  rate  or  for  any 
irpofe  intitled  to  appeal,  unlefs  the  prefcribed  notice 
td  previoufly  been  given  to  the  refpondents ;   and  alfo 
at  a  fervice  of  a  notice  upon  a  Sunday  not  being  a 
^1  fervice,  there  had  not  in  point  of  law  been  any 
»tice)  refuied  to  hear,  adjourn,  or  enter  the  appeal. — • 
!iKCAY,  who  had  obtained  a  rule  to  (hew  cauie  why  a 
wmiamus  fhould  not  iflue,  directing  the  juftices  to  re- 
ive and  hear  the  appeal,  no  cauie  being  fhewn,  now 
ade  the  rule  abfolute. 

804.  Rex  V*  juftices  of  North  Riding  Torkjhirey  Eafter  The  qaarter- 
*rfn^    29.  C^o.  3.  3.  Tetm  Rep,  150.— This  was  a   rule  demons  are  not 
Iling  on  the  defendants  to  Ihew  caufc  why  a  mandamus  *^.""**  *«  "^ 
ould  not  iffue,  direding  them  to  receive,  hear,   and  ^oJ,ti*S1  to  - 
rtermine,  an  appeal  of  the  inhabitants  of  the  townfhipjng  of  an  appeal 
"  Cate  Helm/ley^  againft  an  order  of  two  juftices,  for  the  againiian  onfer 
moval.  of  a  widow  and  four  children  from  the  town-  of  removal  at 
ip   of  Strenfall  to  Gate  Helmfiey,  both  in  the  north-  ^'j^J**!"  ?J; 
d>ng  of  Yorkjhire.     Theordcrwasmadeon  the 26th  AV  tWnktheaSpel- 
rmber  laft,  and  executed  on  the  28th.     It  appeared,  that  laatt  had  fuffi- 
le  appellants  attended  the  next  quarter- feflions,  held  on  cient  time  to 
jlh  January  laft,  and  moved  the  court  for  leave  to  lodge  ^'"*  prepared 
i#  appeai  and  to  rcfplte  the  hearing  thereof  to  the  then  next  ^?  ^"^  l^!  *""*  ^ 
iiarter-leluons.     The  following  entry  was  made  by  the  j^c  rtfpondenti. 
aarter- feflions  :  **  Forafmuch  as  it  appears  to  tins  court, 
lat  there  has  been  fufficient  time  fincc  the  removal  of 
le  paupers  for  the  appellants  to  give  notice  and  come 
rcpared  to  try  this  appeal  at  this  feflions,  and  no  cauf& 
lewn  why  they  did  not  proceed  accordingly,  it  is  order- 
dt  that  the  motion  for  lodging  the  fame^  and  refplting  the 
earing   to   the  next   quarter 'fcjjions^  be  rejciicdT — I'liB 
^OURT  were  of  opinion,  that  the  juftices  had  not  a6led 
vrong ;  for  the  motion  was  in  effect  to  adjourn  the  ap- 
VoL.  II.  H  h  h  peal. 
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Rkx.  v.      peal.     And  it  was  evidently  the  intention  of  the 
Justices  of  ^^^  ^q  ^j^^er  the  appeal,  unlefs  the  court  would  1 

?  North  Rio-    .         rp-t  ^    •    a.'  •     j  ^     t  /-       .  . 

I    '  ,^.o  York.    >^-      -^"^^  jultices  are  to  judge  of  the  reafonablt 

sHiRc.  the  time;  and  in  fome  counties  tlicjr  cftablill 
regulating  the  time  of  notice.  Here  it  appears ' 
order  of  removal  was  executed  on  the  28th  of  A 
fo  that  there  was  fufficient  time  for  the  appcl 
give  notice,  and  to  come  prepared  to  try  it ; 
juftices,  who  are  to  judge  of  tills,  tliought  fo 
difcharged. 


Y.  The  fcjfions  to  which  appeal  muji  he  mac 

The  appeal  a-        805.     Rex  V.    Wendover^     Eafter   Term^    1%. 
\  gainft  an  order   2.  Solk.  490.— Two  j  uft iccs  of  St.  jliban's  made  a 

\   ■  m^Th^corpo.  '^^^^  whereas  tliey  were  credibly  informed,  th 

f  ration juf ilea     dover  was  the  place  of  i/.'s  laft  legal  fcttlement, 

!    .  muft  be  to  the  where  adjudged  to  be  fo;  from  this  order  there 

:  next  fcirion  for  appeal  to  the  quarter  felTions  of  St.  Alban*^y  whci 

tht  county,  not    confirmed.— Both  were  now  quafhed  ;   the  firft 

r.  oi tbt  corpora •      .  ,.     ,.        .  ^^ .      "'-'^  »    «-"^  "'"» 

r  ^^^^      '^         there  was  no  adjudication  of  the  place  of  his  h 

fcttlemcnt ;  and  the  fecond,  becaufe  the  appeal  c 
have  been  to  the  feilions  of  the  county,  not  of  1 
poration  i  and  as  it  was,  it  was  coram  n»n  judicc. 


t 


I 

p 


I, 

.  ,1  ■ 


The  next  JilJlins      806.  Rex  V.  Monks  Rifiorough,   Hilary  Term,  1 

fhulibethat      AfSS.-^Thc  feffions  was  held  on  the  5th  O^S 

whe'ther'byll^^   '^'^^  adjourned  to  the  19th;    on  the  intermedia 

journmentor     ^^V  ^^  O.'iobsr  an  order  of  removal  was  made: 

othcrnife.  a^ter was    madc  to  the  adjourned   fc/Jions.       Queftic 

an  order  of  re-  Whether  this  was  the  next  felTions  within  the  act:  r 

movaiis  ic.vwd.  WHOLE  CouRT  agrccd,  that  if  an  order  is  madebcf( 

not  fervcc!  til!  after  a  feflions,  the  fcflions  next  a 

fcrvicc  of  tlie  order  is  the  next  feffions  within  tht 

Parklr,   Chltf  Jufticc^  faid,  he  took  this   to  1 

enough,  and  that  he  could  not  diftinguifh  it  froir 

foil's  taking  the  oaths  t!:c  fame  Term  on  which  I 

a   place;    which  had  been  allowed  by  Chief  Ji 

Holt. — EvRK,  Juft'icc^  differed,  and  adjourned. 

T!:c  T-^-.  :  I  807.  Ardhrool:  f.  St.  John?,  SoUtharKptov^ 

a,a:Mt  -n  r  er  ^    ^_,    ^    ^ctf,  ^  i^r/T?. "66. —A  pcrfon  is  removcc 

o-  to  ,1..  ,.x/     ^''  ^  '  '^'^'^  ^^  •^'-  ..'^^'-  s   hy  ?n  order  bearing  d^fc  12 

/r/rv... -iitr  il.t  c^t"  Ic!)iwiy,  a:ul  tlicyappcTi  the  Trinity  feilions.- 

oicci  i^  k.vcci.  Mr.  Cfos.s  hidvccI  to  qL'aiii  the  order,  there  appear 

l^c  Till  intcrveniivj;  ielTions,  and  fo  not  within  tijf 

paiiiiment.-'-PAR:s£u  and  Curia.     You  cannot 
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his  objcftion  now  it  is  matter  of  fafl,  and  perhaps  the  Milbiook  v. 

urdcr  was  not  fervcd  till  after  the  felfions  :  you  Ihould  St.  John's 

lavc  made  tliis  objedion  then  ;   it  is  too  late  to  make  it  s*"'''"^**'- 
low, — Not  qualhed. 

80S.  Rex  V.  Hmdcrclave^  Vincr  Abr.  356. — An  order  An  order  of 
nade  at  the  general  quarter-fellions  held  by  adjournment  ftffions  made  00 
was  quafhcd,.  becaufe  it  did  not  appear  that  this  was  the  «pp*^-J  «^«^ 
icxt  general  quarter-feffions  ;    for  it  raiij;ht  be  that  the  ""^1'*'*^ '''^■* 
eilions  was  begun,  and  continued  by  adjournment,  be-  rai^uarttr^ 
'ore  the  order  was  made.  /#o«j. 

809.  Rex  V*  Norton^  Eaftcr  Term^   2.  Geo.  2.  2.  5/r^.  The  appeal  a- 
J31.- Mr.  Abney  excepted  to  an  order  of  feflions  for  8^'"'* *"  o«^^«' 
lifcharglng  an   order  of  removal,   becaufe  the  juftices^^/Jj^'^^j;^^^^^ 
Jtrder  was  dated  the  21ft  of  June^  and  the  feffions  order  fJ(r,on»  aflo* 
ras  not  till  Michaelmas  fefSons  following,  fo  that  Mid^  the  party  ap- 
ummer  feilions  intervened.     To  this  it  was  anfwercd,  pealing  is  as- 
hat  by  tlic  exprefs  words  of  the  ftatute  the  appeal  is  to  V^'^^* 
|C  the  next  feffions  after  the  parties  find  themfelves  ag* 
;ricved,  which  is  not  till  the  removal:    and  for  aught 
ppcars,  Michaelmas  feffions  might  be  the  next  feffions 
flcr  the  grievance.    And  fo  it  was  held  in  the  cafe  of 
be  parilhes  of  Mitbrook  and  St,  John's  Southampton  fa).  (^)  Ante,  page 
—To  this  tlie  Court  agreed,  a«d  ihe  fcflions-order  was  ^34*  pi-  S07. 
filrmcd. 

ilO.  Rex  V.  TVeJi  Torringtony  Trinity  Tcrm^   22.  &  23*  Thcappeala- 
wco.  2.  Burr.  S.  C.  293. — Mr.  Wilmot  moved  to  quafh  S"*'"^  an  order 
a  order  of  feffions  quafhing  an  order  of  two  juftices  b^'^^^foTbf 
or  removing  John  l^FeJi  ^nd  Anne  his  wife  from  ^^(/?  next  y«flrf#r. 
^^rington  to  North  Thoiefiy  (both  in  Lmcol  Jhire).    The/e^«ix, 
ccord   fays,  —  "Be  it   remembered,   that  tiie  general   ' 

*  quarter- feffions  of  the  peace  of  oar  fovcreign  lord  the 

*  king  was  held  by  proclamation  at  Kir  ton  ^  in  and  for, 
'  &c.  on  Monday  the  9th  of  January^  &cc.  ;  and  from 
'  thence   adjourned   to   Caifter  in  tlie   fald  parts  and 

*  county,  to  I Vednefday  ihc  ^th,  &cc.y    where  there  was 

*  then  no  feffions  held,  purfuant  to  the  faid  adjourix- 

*  ment.     And  that  at  the  general  quarter- feinons  of  the 

*  peace  of  our  faid  lord  the  king  held  at  Horncajlle^  \n 

*  and  for,  he.  on,  &c.  before,  &c.  appeal  to  this  court, 
«  6tc.'* — First  Objection.  The  feffions  at //or«<:^7///p 
:ould  not  take  it  up  at  all,  for  want  of  jurifdidion, 
being  held  without  adjournment ;  Rex  v.  the  Inhabitants 
9fPo}jl€d(b).  Second  Objection.  The  appeal  is  not  . 
made  to  the  next  quartcr-feffions.  —  Mr.  Hewitt,  ^g*^  pJ^^J^ 
centra.      First,    The   firft   feffions  holden   at  Kirton  ^^''^' 

^  h  h  2  was 


tbts  at  tiarncaJUt  on  tYidnj  13th  Jan 
qoarter-fcflions.— Mr.  Wilmot  in  i 

f6.  Eltz.  3.  c.  12.  cxprefsly  dircAs  To 
e  holdcn  in  2  year ;  vi^,  within  the  \ 
ny;  within  the  fecond  week  of  Lent ; 
and  Si.  Jdhn  the  Beptlfi;  and  will 
St.  Michael.  The  12.  R.  2.  c.  10.  di 
quarter  of  the  year,  at  lead.  Then  2. 
Ipcciiifs  tlie  times  of  holding  them ; 
firft  week  after  Micbaftmas,  in  the  fi 
^hany,  the  fiifl  week  after  the  claufc  ol 
firft  week  after  the  tranllation  of  St. 
tyr  ;  and  more  often,  if  need  be.  Tl 
general  quarter fcHioiis  holdcn  ztKirW 
inent  fiom  Kri  ttn  to  Caijier  (where  r 
and  the  third,  at  Harncafile,  mention 
from  any  former  fclfions.— Lord  Ch 
nlked  Mr.  Hewitt,  ii^be  had  ai^  c 
was  necefTan',  in  a  fcflions  only  for 
iournment,  to  name  the  juftices  be 
holdcn.  To  be  fiire,  if  the  iirft  fcffion 
tlic  iLflions  wai  completed,  if  there  w; 
of  it  from  thence  to  Hwncojlli :  and 
is  in  point. — The  rule  to  cjuafh  the  o; 
confirm  the  original  o-.tler,  was  ordc 
folotc.  unlefs  caufe  be  Ihcwn  to-mort 
was  then  (hewn. 

m      811.  Rex  '.:  Ecfi  Donyfar.ti,  Trlnl 
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sflSons,  for  that  the  appeal  ought  to  have  been  to  the      R»»  *• 

[warter-fcflions  of  the  county y  and  not  of  the  borough ;   ^^*^  Dont- 

nd  he  dated  the  ftatute  8.  &  9.  IVill,  3.  c.  30.  f.  6.  {a) 

nd  cited  the  cafe  oi Rex  v.  Malden{b), — SiR  Fletcher  (^^  Ante,  page 

Norton,  contra^  faid,  that  it  fhould  have  been  ilated  773.  pL7ao. 

*  that  Colcbejler  is  one  of  thofe  confined  limited  jurif- 

'  dictions  that  have  a  quartep-feflions  of  their  own, 

'  though  it  is  not  a  county."     But  at  prefent,   it  is 

mperfcftly  ftatcd  ;    and  therefore  it  fhould  go  down 

(gain,  to  be  more  completely  ftated.     But  they  urged, 

hat  the  parifh  of  St,  Giles  are  concluded  from  making 

fcis  objeftion,  by  their  having  at  this  borough  quarter- 

eifions,  and  upon  this  appeal,  entered  into  the  queftion 

ipon  the  merits,  and  actually  fettled  a  cafe  there,  for  the  , 

>pinion  of  this  Court.     The  origin^  order  therefore  is 

lot  conclufive  as  an  order  unappealed  from ;    for  the 

>arties  have,  ail  along,  been  going  upon  another  ground, 

ind  have  agreed  to  a  cafe  to  be  ftated ;    out  of  which 

:afc  the  Court  cannot  go.     Befides,  the  appeal  is  given 

:o  the  quarter-feiHons  of  counties,  ridings,  and  divifions, 

Now   this   may   be  a  divifion.      There  are  divifions 

Bvhich  are  neither  counties  nor  ridings;  and  the  Court 

:annot  intend  "  that  this  corporation  of  Colchefter  is  not 

'  a  divifion,"  when  it  does  not  appear  upon  the  face  of 

the  order  "  that  it  is  not  fo."     'Iherefore  they  infifted 

that  the  order  of  confirmation  is  made  by  a  proper  jurif- 

iidion.     At  leaft  the  objeftion  ought  to  have  been  made 

below ;   and  then  there  would  have  been  time  to  appeal 

to  the  quartcr-feffions  of  the  county :  but  that  time  is 

now  elnpfed  ;    and  therefore  the  oojeftion  comes  too 

late,  even  if  it  has  any  weight  in  it.     If  they  have  been 

ufcd  to  hear  thefe  appeals,  it  is  an  argument  of  their 

having  jurifdiftion  to  do  fo. — The  Court  agreed,  that 

riic  boroufrh-fcffions  had  no  jurifdidlion  to  make  this 

order  of  confirmation  ;    and  therefore  their  opinion  and 

their  order  are  both  nugatory  ;  the  appeal  ought  to  have 

been  to  the  quarter-fcfiions  of  the  county.     As  no  fuch 

appeal  has  Cvcr  been  made,  the  original   order    Hands. 

The  rule  to  ftew  caufe  why  it  fhould  not  be  quaflied, 

aiull  tlicrcfore  be  difcharged. 

(i»)  The   fame  point    in  Rex  v.  not  to  tliclr  own  feflions  :   for  then 

Maiden  in  liT^x,   Mich.  Term,   11.  there  would  be  an  appeal  ab  godim 

Ann.    By*FA»»Krii,  ChUf  Jvftice^  «</ ^w«^^«  ;  there  hcinjr,  may  be,  the 

Where  ihtre  is  %  Krwn- corporate  rhat  fame  juft  ccs  fitting  who  made  the 

has  uflions  of  its  own,  and  the  juf-  order.  Cafes  of  Sett,  page  6.  pi.  i«. 

ticcs  of  tliat  town  make  an  order  See  alfo  the  3d  vol.   of  Mr.  Doug* 

i\^tt^  if  the  par'ies'will  apneal,  they  las^a  Hidory  of  Controverted  Elec- 

^,i4it  api^'-l  10  liic  rwi'j'/r^ortJ,  and  tion«,  m.  14.^, 

H  h  h  3  812.  Rex 
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The  time  of  ap-      8 1 2.  Rex  v,  Juftices  of  If^ilts^  Trinity  T^erm^  ir.  C«.  3. 
pealing  asaioit  JlfSS. — Mr.  MoRMs  iDOVcd  for  a  mandaynus  to  bcdircded 
loordciofre-  ^q  ^jje  luftices,  to  jTcccivc  aiid  hear  an  appeal  to  qaafh 
pctid  upon  the  an  ordcr  ot  removal. — Mr.  Serjeant  Bu  iLANDand 
particubr  cir.    Mk.  W  ID  MORE,  agaiiift  thc   mandc^mus^   infilled,  that 
cufpftances  of    ^3  the  order  was  made  four  days  before  thc  fcffions,  and 
**h!!*^aiai'itw'^^^^  fcffions  lafted   three  days  more,    thc  partirs  were 
coniideredihe    bound  to  have  appealed  at  the  feflions   next  following 
next  feOions.     the  order  of  removal ;    cfpecially  as  thc  two  contending 
parties  were  not  more  than  ten  miles  from  each  other, 
and  the   place  of  the   feiHons    not  above    eight  roiks 
diftant  from    the    party    complaining :     that    at   Icaft 
they  ought  to  have  entered  their  appeal,   and  adjourn^ 
it,  agreeable  to  the  mode  prefcribed  by  13.  &  14.  Car.  2. 
They  admitted  that  cafes  may  be  put  where  the  feflions 
were  at  liberty  to  receive  and  hear  the  appeal,  after  the 
feffions  next  enfuing  the  ordcr  of  removal ;  but  that  here 
the  parifli-officers  have  been  guilty  of  laches  and  negieS, 
and  therefore  ought  not  to  be  favoured  or  affifted.— Mi. 
Morris  on  the  other  fide  infiftcd,  that  the  prefent  was  as 
favourable  as  any  cafe  could  be  for  thc  afiiftance  of  die 
Court;    for  there  was  great  reafon  to  believe  that  the 
parties  removing  had  cnfnarcd  or  compelled  the  pauper 
to  marry  a  woman  whilft  he  was  under  age:  tnai  hi 
obtained  a  licence,  and  was,  as  he  fuppoled,  prevailed  upon 
to  do  fo,  when   he  was    not  of  age :     tliat   his  father 
fworc  he  was  under  age,  which  ftrenc:thencd  this  fui- 
picion  :    thai    here  was   not  a  rcafonable    time  tor  th? 
parties  to  inquire  into  thc  fa^-,  in  order  to  iuduc  of  t.-: 
projMicty  of  appealing:    that  t!ie  a<ft    of  ii:c   pnr'ih  h 
mc»<Iy  ciircc^orv,   ap.d  llic  K-irioiu  were   not   hoj'.d  to 
ijfr.lc  an  cpncrJ,  bjcp.ure  net  made  at  trie   felHo:!?  jm- 
m'jciia'.cly  following   the  order   of  rcmovnl  :     t!i?.t  tb: 
Ccnirt  V  il!  ah^ays  in:cnd  thc  appeal  to  be  in  time  ■  ii'pci- 
fi;»Ie',  as  a;^pearb  bv  Stt.ilc  mid  Noith  Hraii.y  \n  y:rur'w,  a: 
h?A\  th'^y  will  never  ai?^ll   in   prcfu'.riing   thc   li.Ti.-.u*^:". 
mcntior.L-d  by  tlic  act  to  be  incurrt-'/i  where  tliev  can  hr.? 
it. — T.'  ro  Man^fili.d.     'Ilic  iin-Tl^^  rutft-on  i>,  Whc- 
tbtT  the  IlIIioj.-;  hivf.  done  wroiif?:  in  admitting  the  c\'CiV.« 
riTcicJ,  lor  nr '  appeal inc  at  thc  next  felTions,  after  t!:c or- 
der of  removal?  :or  ail  t'lc  iafts  of  impiUation  ihiown 
out  a;;a'Mi{>.  thc   rchioving  parties  are   out  of  the  caJc 
'V\'hctl!'v:r  liicic  is  inllici'jnt  tin-c  for  not  appealing,  md 
depend  upon  thc  fa^Vs  of  cvcrv  cafe.     Here  tlic  two  cc::- 
tir.cli:";;;  paiifncs,   ::nd  the  place  where  the  K*i]i'»f^^  nrr; 
litld,  were  \\  itliin  ten  miles  or  thereabouts      Ir  is  faio', r*^c 
jTiTith  wHPtec!   to  know  if  the  wife   of  tlic   pauper  ^^ 
feitlcd  with  him,  wliich  depended  upon  thc  I^c  or  h::':. 

a  ::i 
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a  faft  they  might  have  known  in  lefs  than  half  an  hour,      Rix  v. 
BefideSjWhat  is  the  cafe  they  defire  to  be  let  in  to  prove?  Jw»Tic»ior 
Not  a  favourable  one,  but  the  reverfe.    It  is,  that  the  fa-      Wilts. 
ther  may  be  at  liberty  to  fwear  againft  the  fon,  and  prove 
hira  perjured,  which   I  would  never  fufFer  to  be  done. 
Here  the   parifli-ofEcers   were   very   negligent.  —  The 
Court  were  unanimous  for  difcharging  tlic  rule  for  tlie 
mandamus. — Rule  difcharged; 

813.   Rex  V.  yujlices  of  JDevon/hire^   Trinity  Term ^    1 7 .  The  time  IlmT- 
Ceo,  3.  Cald.  22.— -A  mandamus  was  moved  for  to  be  di- ?^ '^^''.^pp"'* 
rcftcd  to  the  juftices  of  the  county  o(  Devon,  to  hear  an  o"je?orrl^" 
appeal  to  an  order  of  removal  from  IVitheridze  to  Pud-  n,ovai  is  not 
dington.     It  appeared  upon  the  affidavits,  that  the  order  ot  fufpcndc^ by  the 
removal  was  dated  0^1  jbcr  21  j   1776:     in   No  "ember  the '""ftr  being 
pauper  was  removed.     Some  time  afterwards  it  was  agreed  ''«|*;"^/o 
between  the  two  pariflies,  that  the  quellion  fliould  be ^"^  *"*""* 
decided  by  the  opinion  of  Heath,  Serjeant  \    provided  ^'**?  ^^^  ''• 
fuch  opinion  were  eiven  on  or  before  the  14th  of  Janu-ii!     ^     ***"* 

1        i'  ,-r  I       •       •  1  IT  ^     •/-    ihampton,  ante, 

ary,  tlie  lemons  beginning  on  the  15th.  It  was  alfo  p. g-o.  01.813, 
agreed,  that  no  other  inftruftions  fhould  be  given  to  the 
counfel  than  the  examination  of  the  pauper.  On  the 
icth  of  'January  the  opinion  was  given.  Same  day  the 
officers  of  IVitheridgc  told  the  officers  of  Puddington  that 
the  opinion  was  not  decifive.  At  the  EaJler-fcJJlom  fol- 
lowing, the  parifh  of  Puddlngton  appealed;  but  the  juf- 
tices rcfufcd  to  enter  into  it,  as  not  being  in  time. 
— BuLLER  early  in  the  Term  moved  for  the  man- 
damns,  on  tlic  ground,  that  under  the  agreement  the 
opinion  in  favour  of  the  parifh  of  Puddin^ton  was  con- 
clufive  ;  and  that  the  pariih  of  Puddington  had  appealed 
ill  confcquence  of  objcftions  raifed  to  this  decifion  yj/^- 
fcquent  to  the  Epiphany- fcjftons ;  and  therefore  that  the 
ftatutabic  limitation  of  appeal  to  the  next  fejjjons  ought, 
durin^^  the  time  the  parties  were  under  terms  of  com- 
promife,  to  be  fufpended.  Fanshawe  and  Milles 
now,  on  the  laft  day  of  tlie  Term,  Ihevved  caufe ;  and 
having  fully  fatisfied  the  Court  upon  the  faft  of  the 
apneal  having  been  prevented  in  confequence  of  the  ob-  . 
j'jclion  not  having  been  raifed  previous  to  the  Epiphany 
fcJJions\ — Lor  DiVlAN'sFiELDfaid,  That  asboth  parties  had 
agreed  that  this  queftion  fliould  be  fubmitted  to  counfel, 
and  that  his  opinion  Ihould  conclude,  tiiough  the  Court 
^oz>,  not  quite  agree  vrith  the  counfd  in  point  of  law, 
tljey  would  not,  had  the  opinion  been  pofitive,  havQ 
^ia'ited  the  mandamus. 


H  h  b  4  .    814.  Rex 


840  APPEAL    TO    THE    SFSSIOKS. 

If,  from  the  8 1 4.   Rex  v.  Juftices  of  Eaft   Ridins  Yorhjk'irt^  Esft^r 

diftancr  be-       Tcrrrtj  l(),  Geo.  ^^  Dou^L  192.— Makdamus  td  rtcc!\f 

tween  <faepari(h  -^r^  appeal.     The  order  of  removal  had  been  made  by  lbs 

to  which  the     ^       juftices  on  the  22d  of  September^  but  the  pauper  wzs 
pauper  has  been  J  1    -n    .  1        *-  A        .  vw   ,,  .  \       % 

removed,  ind  ^oi  removed  till  the  5tn  of  Ono^^er.  Hull  (the  plsceic 
the  pUce  where  wniclV  the  pauper  had  been  removed  from  lytsithj]  is 
the  fefiions  are  fixty  miles  from  NortbalUrtoitj  where  the  feflions  began 
held,  thermit  ^^  ^j^^  g^j^  ^f  Olfobcr.  At  that  feilions  no  appeal  wa 
Uxige  an  appeal  entered,  and  at  the  Efipbany  feffions  following  (wbidi 
at  the  feffions  beG:an  on  the  1 2th  ofyunuary)  the  parifh  charged  havio; 
held  immediate-  offered  ail  appeal,  the  juftices  refufed  to  hear  it,  thinkii^ 
lyfubfequ^t  to  thcnifelves  bound  by  the  words  of  the  ftatute  of  13.  &  u 

\iitxiUmoM  ^^^'  ^'  ^'  ^^'  ^'  ^*  ^^'^^*  fays,  that  peifons  aggrieved 
enfuinK  are  to  m^J  appeal  to  the  juftices  of  peace  **  at  the  next  quarter* 
be  confid«ed  as  **  Icffions." — The  CouRT  faid,  that  by  **  nextfiJ^isT 
ii#  «*//#»«  J  the  ftatute  of  Car.  2.  muft  have  meant  the  ncx: 
Trth^6^r^ P^JP^''  lemons;  and  that,  here,  it  was  irapofliblc  tcr 
rcccivc  the  ap-  ^^^^  appellants  to  lodge  their  appeal  at  the  Micbaclzii 

peal  at  fuch        fef&ons. 
feflions. 

If  an  order  of        ^15.    Rex  V.    fufuces   of  Hereford/hire^  ATieh,Ten^ 

removal  be exe- 30.  Geo,  3.  3.  Term  Rep,  504. — A  nilc  had  been  ob- 

cuted  ihrte       tained  on  the  defendants  to  ftiew  caufe  why  a  mandamia 

fdrionsin V      ^^ould  not  iflue,  commanding  them  to  receive  an  appci! 

panrti  twenty     againft  an  order  of  removal.     The  order  was  made  on 

miles  diftant      Friday  the   i8tli  of  April  \    on  the  19th  the  pau|>erw2i 

from  the  pbce   removed  ;    and  on  the  Tuefduy  following,  the  22ci,  ihf 

v^creiikc  E,yi:r  I'cflioas  wcrc  held  at  'Hereford,  twenty  miles  diftar.t 

holdcn.and        *^'°'^^  ^^^-  parilh  to  which  the  party  was  removed;  at 

there  it  no  ap-  wliich  legions  it  i<i  the  praftice  not  to  receive  anv  appeal 

peairotho.e      after  tlic  Tw^y^/i^y  mominc:.     The  parifh  not  having  ap- 

fcfli  -nsti-ejuf-  pealed  at  thofe  ' Eaftcr  idlions,  the  juftices   at  the  AL^- 

bounr*o"r!:-     f^^-^^r  leflioiis  refuicd  to  receive  the  appeal,    becaufenoi 

ceiv..  an  jppc^  made   at   the    next   ouarter  feffions,    according    to   tlxi 

^t  the  next        13.  &  14.  Car   2.  c.  12.  f.  2.      The   foundation  ol:  th;; 

ftiriuni.  application   was,   that   as   the  officers  of  the  parijh  to 

which  the  pauper  was  removed,  had  not  fufficicnt  time 

to  convene  a  meetinii;  of  the  inhabitants,  in  order  to  tik: 

their  opinion  upor»  the  fubjeft,  whether  there  were  ar.\ 

grounds  for  the  appeal,  the  Mlnjummcr  feffions  wcrc  the 

next  pcjjible  frrffions. — Caldecott  now   (hewed  caufe. 

— l>owER,    in  fupport  of  it. — Lord  Kenvok,    Coaj' 

Ji4fti:e.     The  words  of  the  aft  of  parliament  are  vcn- 

i^rong  ;    and  they  require  the  appeal  to  be  made  at  th- 

IcfTions  next  ai'tci  the  j::rievance.     Where  indeed  an  order 

of  removal  has  been  made  fome  time  before,   and  on;v 

executed  a  very  ihort  time  before,   the  fciFicns,  lo  thi: 

jlic.c  was  no  pOjTibiiity  of  appealing  to   tl:cfc  IciTicr:. 
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this  Court  has  interfered  by  granting  a  mandamus  to      Re,  v. 
compel  the  juftices  at  the  following  leilions  to  receive  J  vt  tic  it  or 
the  appeal,  becaufe  the  words  *'  next  feffions"  mean   Hinroip. 
**  the  next  poJJibU  feffions  "  [a).     But  this  is  a  very  dif-       •""»• 
fcr^nt  cafe;  tor  there  were  two  intervening  days  after («)  Rex  v. 
the  execution  of  the  order  and  before  the  EajUr  ieffions;  Tb«  justices  of 
and  if  there  was  not  fufficicnt  time  before  thofe  felfipns  Vorkfliire, 
to  give  reafonablc  notice  of  appeal,  the  appeal  might  have  *J"J  ^^  *^* 
been  then  entered  and  adjourned,  according  to  the  ftatute  ^     *^ 
9.  Geo.  I.  c.  7.  f.  8. — The  three  other  Judges  con- 
curring, rule  difcharged. 


IV.    Of  adjournment. 

816.  Rex  V.  Kin^^s  Langley^  Trinity  Term^  11.  ff^ilL  3.  The  qnirter, 
Ld.  Raym.  481. — Mr.  Serjeant  Wright  took  ex- ^*®*^»  "**y 
ccptions  to  an  order  made  at  the  general  quarter- feffions  ***J®"™  ^!*® 
or  the  jultjces  of  the  peace,  upon  an  appeal  to  them  made  appeal  fromaa 
from  an  order  made  by  two  juftices  for  removal  of  a  poor  order  of  rc- 
pcrfon  to  the  laft  place  of  his  fettlement ;  and  the  ex-  ™ov«l. 
ccption  was, '1  hat  the  appeal  was  lodged  at  the  next  s.C.Salk.  605. 
quarter- feffions,  and  it  appears  upon  the  face  of  the  order  S.C  12.  Mod« 
that  it  was  not  then  determined,  but  it  was  adjourned  *^®* 

over  for  farther  confideration. — And  it  was  held  by  the      Burn'f  Viiil 
whole  Court,  that  they  might  well  adjourn  an  appeal  5g8.  ' 

upon  debate  for  farther  confideration, 

817.  Rex  V,  Gtificej    Trinity  Term^  4.,  Geo.  I.  AfSS. —  Thefemoni 
The  adjournment  of  a  feffions  is  not  to  be  to  a  time  be-  f*""**'  ^^  ***- 

vond  that  iixcd  bv  2.  Hen,  c.  c.  4.  for  the  holding  ano- ^^11^!?.*^!!"^ 
- ,  •    •      1  r  /v  '  ^        ^  o  the  time  men* 

rher  origmal  feffions,  Uoned  in  the 

s*  Hen,  5.  c.  4, 

818.  Rex  V.  St,  Michael Ipfwich^  Rafter  Terrh^  2.  Geo.l.  The  fcffioni,  in 
Stra,  83i.-^An  exception  was  taken  to  the  order  of  fef-  making  an  order 
iions,  that  it  is  faid  to  be  made  at  a  feffions  held  by  ad-  VJJ|^"  *^  *^" 
journment  fuch  a  day,  and  docs  not  Ihew  that  the  fef-  muQftaicwheft 
fions  commenced  within  the  time  prefcribed  by  the  aft  :  the  feffions 

It  fhould  have  been  ad  fcffionem  inchoatam  fuch  a  day,  and  commenced, 
held  by  adjournment  after. — And  for  this  fault  the  order 
of  fci&ons  was  quafhed. 

819.  Rex  V.  Harrozuhy^  Eaflcr  Term^   lO.  Geo,  2.  Burr.  An  order  mado 
5,  G  iQ2.-^Two  juftices  made  an  order,  on  the  12th  of "  *"  ^^^J®""*^ 

^  ^  r  *^  feflions  mult 

(hew  when  Uie  original  feinons  cornxncocod^ , 

Januarj 
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^'*  ^'       7?^'*'^^^y  '  73^>  ^^^  ^'^^  removal  of  Thomas  Eias  and  £.V;«f 
Barrowiy.    Jjjg  ^^.jfg  ff^y^^  Ar.cnjier  to  Harrozvby.      Upon  appeal  toa 

adjourned  feflions  holden  upon  the  4th  of  May  foilowiric, 
tiiis  adjoiirncu  fcfiions  confirmed   the  order  of  two  ji 
ticcs  ;  but  it  did  not  appear  when    the  onginal  fefeas 
were  firft  holden.     Intermediately,  wz.   onthe2Cthcf 
Jprily  two  juftices  (one  of  whom  was  the  fame  pcrfon 
that  made  it)  called  in  the  firft  order,  and  made  anothr, 
by  which  latter  order  they  removed    the  paopen  few 
Ancajier  to  Kawjhy  North.     Upon   an   appeal  from  this 
latter  order,  the  fcflions  adjourned  all  the  proceedings  tB 
the  next  following  fclnons.-^^THE  Court  were  clear, 
that  the  fecond  order  made  by  the  two  juftices  was  irrt- 
gular,  as  being  made  pending  the  firft,  and  before  m 
appeal,  and  without  Incwing  any  fubfequent  fettkaent 
to  have  been  gained  ;  and  all  that  was  done  upon  thit 
fecond  order  of  the  two  juftices  is   therefore  out  of  tic 
cafe.     But  the  firft  order  of  two  juftices  has  no  objcfiion 
at  all  made  to  it ;  and  therefore,  though  the  confinnatioa 
U)  fiirante,  °^*^  ^^  feflions  be  invalid,  becaufe  it  docs  not  appear (di 
page  84X.  pi,  '  when  the  original  feflions  were  holdcn,  yet  the  nrftorie; 
9J9.  itfelf  mud  be  confirmed. 

Ancrdermidc  B^O.  Rex  v.  Heftonftali^  Trinity  Term^  10.  Ga.  1- 
91  an  adjourned  Burr.  S.  C.  83. — Two  juftices  rcmovc  Daniel  Hclkctli 
ftfrticns  mult  from  Hcf.ionjlali  to  Evrcndm  \  and  the  fe/Cons,  on  appeal 
ftiie  ^rhcnihc  difcjiar^e  the  order.  It  was  objefted,  tliat  in  th€  cstu'z 
or  the  order  the  leiiions  arc  laid  to  be  holdcn  on  fa:.:: 


day  by  n./iu/rnhwrt^  but  it  dees  not  appear  \v!^,en  the  :•'- 
r:?jj!  icfi::ns  Vv'crc  holden. — Per  Curiam,   This  is  a  ?-.*-. 

^^  •■V'  ^' 

eMccption.     1  he  order  muft  be  quaflicd. 

If  tli3  ft iT;^:ii        ^'-''-     ^^"^   '^''  //'-"- ■.■;-«•'?'    Sjh/r,     Trinity  Term^    10.  .^' 
..ur  a  cafe  CO     I :.  Giz.  2.    /?.'.'?';■.  iV.  C,  1 12. — Txyo  juftices  remove  //'.• 


ftiauai.  sii  order  had  been  made  at  feflions  referring  the  •.^uel't:::; 

in  thi>  cafe  to  the  determination  of  the  Judge  of  aii:/:< 
but  witl^.out  any  particular  ccnl'inuance  of  the  appeal  bei-j 
eiUcrcJ. — YjM  dwin  objecleci,  that  the  third  of  the  be- 
fore-mentioned orders  not  leaving  continued  the  appeal 
by  a  proper  adjourniriCi:%  but  only  referring  ;t  to  th: 
Judge  of  a:Tize,  without  rcfervin^  the  determinitlon  tc 
themfelvcs  after  thcv  Ihould  know  his  opinion,  tliiswii 
a  difcontinuance  of  the  appeal,  and  the  feflSonscculd  no; 
take  the  matter  up  n^ain  ;  and  conft^qu^rntlv  the  fcurv. 
order  (which  difchargvd  the  original  crier)  wai  a  M 


K.*ii 
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inc.     And  Serjeant  Price,  who  was  on  the  other  fide      Rex  v. 
for  FinMngfiel^)^  did  not  pretend  to  fupport  it, — Lee,  Hidinohah 
iord  Chief  fuji ice y  The  former  is  only  a  conditional  re-     ^*»'-** 
erence  to  the  ludjre  of  aliize,  without  anv  continuance 
jr  adjournment :  the  latter,  therefore,  cannot  be  valid^ 

822.  Rexv.  Stansfieldy    Eajier  Term^    1 6  Geo.  2.   Si/rr.  The  ibfllons 
S*  C  205. — Two  juftices,  by  an  order  dated  12.  Jpril^^y  adjoum 
1742,  remove  Jonathan  Barratt  from  the   townlhip  of'*".*^^*  *V^ 
ftansfieid  in  the  parilh  of  Heptonftall  to  the  townfliip  oC^l^^.^"^' 
Spot  land  in  Rochdale.     The  Fontcfra^  feffions,  held  27  th 
Jiprilj  15.  Geo.  2.  upon  an  appeal  by  Spotlandy  order  the 
iaid  appeal  to  be  rcfpited  to  the  next  general  quarter-fef- 
iions  of  the  peace  to  be  holden  by  adjournment  at  Brad^ 
ford  in  and  for  the  laid  riding ;  and  that  the  church- 
Vrardens  and  cvcrfecrs  of  the  poor  of  Stamfidd  aforcfaid 
do,  on  notice  of  this  order,  pay  or  caufe  to  be  paid  to 
the  churchwardens  and  overfcets  of  the  poor  of  Spot/and 
aforcfaid  the  fum  of  four  guineas  for  coils  of  the  faid 
appeal.     And  at  the  general  cjuarter-feflions  of  the  peace 
of  the  lord  the  king  holden  at  Skipton^  in  ar.d  for  the  faid 
riding,  on  Tuefday  the  13th  day  of  July ^   16.  Geo.  2.  be- 
fo:e,  &c.  that  fame  feflions  of  the  peace  was  adjourned, 
.l>y  the  juftices  laft  named  and  otiiers  their  fellows  as  aforc- 
faid, until  Tl^w^y^c/j  the  15th  day  of  the  faid  month  of 
July  in  the  year  aforcfaid,  at  ten  of  the  clock  in  theiore- 
noon  of  the  fame  day,  to  be  holden  at  Bradfordy  in  and 
for  the  riding  aforcfaid,  to  do  further  as  the  court  there 
iliall  conlLler,  &c.     And  on  the  faid  Thutfday  the  15th 
day  of  July  aforcfaid  the  fame  general  quartcr-fefliohs  of 
flic  peace  was  holden  by  the  adjournment  aforcfaid  at 
Bradford  zfoTcfM,  in  and  for  the  faid  riding,  before,  &c. 
At  which  faid  general  quarter- feflions  of  the  peace  con- 
tinued and  holden  by  tlic  juftices  laft  named  at  Bradford 
aforcfaid,  in  and  for  the  f^id  riding,  on  the  faid  Thurfday 
the  15th  day  of  July  aforcfaid,  in  the  year  aforcfaid,  be- 
fore the  juftices  laft  named  as  aforcfaid,  it  was  ordered 
to  be  difcbarged. — Mil.  Fawkes  excepted,  First,  That 
the  appeal  being  giycn  to  the  next  quarter-feflions  (by 
13.  &  i^Car.  2.  c.  12.  f.  7..)^  they  ought  to  have  en- 
tered into  the  merits  of  it  thcmfclves,  and  had  no  power 
to  adjourn  it  at  all.      Secondly,    i'hat  at  leaft  they 
Ihould  have  adjourned  it  to  the  next  d>W^^/Wquarter-fei- 
iion§,  but  certainly  could  not  adjourn  it  to  a  quarter- 
feflions  to  be  holden  by  adjournment, — Thirdly, That 
they  had  no  power  to  give  cofts  of  the  appeal  without 
licaring  it:  the  cofts  of  an  appeal  muft  dtpcMid  upon  the 
determination  ot  the  merits  of  it. — TheColtrt  thouc^ht 

tl^o 


ri 


' , 
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H-^^^       the  P:ttifrs^  or Jcr  v/cH  enough  as  to  the  adjonmrnn?. 
Sr^xsrfiLQ-  — Di  NN'isoN',  Juffic,  faid.   'Ihc  places  of  Loloing  k- 
lounud  fclIio:u  were  vcrv  well  known  in  I'n  \/y:rt. 


f.ffinin  823.  JRc'x  z\  PzljUd^  IFilarj  Term^  20.  0#.  2.  2.  Sus, 

cjpsc:  he  ai.    I -63. — Appeal  was  made  to  the  quartcr-feflions  in  Sa/- 


*•* 

|.V{4#.|>i.S4^.  quaththc  order  of  feffions,  as  made  without  junfdidioiH 
the  I'effions  ending  for  want  of  an  adjournment  atffW- 
br'ifi^c. — And  of  that  opinion  was  the  Court  ;  for  the 
words  in  2,  Hen,  5.  c.  4.  '*  and  more  often  if  i>fcd  be," 
were  never  coniidered  as  giving  more  than  one  original 
fcffions  in  a  quarter,  but  only  impowerirg  adjoumrncnts. 
The  country  mull  take  notice  of  adjouniraents,  but  are 
not  U'.ppofcd  to  expcft  a  new  feflions  till  the  ufual  time. 
— The  order  of  Idlions  was  quafhed. 

T^T^om-  824.   Rex  V,  Wejlr'inpr.n^  Hilary  Tcrm^  23.  Geo,  2,  AfSS, 

r.c.:  cf  4  ftT.    — |f  there  are  not  juftices  enough  to  hold  a  fefCons,  there 
fi<»,  .Mi!  be     ^^^  j^Qj.  ^^.j^Qugi^  to  adiourn  it  Je;:;allv,  and  every  aft  done 

f^^.  nvrtioir     '^*^-*"  *"^"  ^^^  adjournment  is  void. 

€>'.';'j:V.z;:y  a:  :.rr  ii.ctii.ry  to  hciJ  ir. 

J.  ,; , ;  ox-s         S : ^.   B:r!:rjin  z\ U^arrr:':,  Mich,  ^nm,  23.  Gr9,  2.  MSS, 
*•..»-.     -.     — On  :'p;ivril  t'.)  ti:c  foirions  fioin  an  order  of  remov:.!, 
tlicr:  hctn«>-  oiilv  two   iiiiV.ccs,  and  ihev  divided  in  ori- 


a.  < 

^  ,.  ^  J 


a<>J  no   ■-.  !  r 
in-:-,  n-.'-  ir;e 

^-*:  .1-1 


ni.jii,   no  crclcr  was  made,  but  an  entry  by  the  clerk  ot 

the  peace  th?.t  tlie  appe:il  was  lodged,  and  nothing  doiic 

j  iGrtd,n:>       in  It.     Oi>e  of  the  pariihcs  gave  trclh  notice  of  appeal  to 

c'^r-  c. -:  h2      \\,.-  pcxt  fcllions,  when  the  jv.llices  proceeded  in  it,  anJ 

pi^;  ..c*j,b-   Q;jaji,..(^  t]>e  order.  —  Per  Cur.     The  difficulty  arifj- 

iliJ*  *  *       ^i^^»''i  t'-^  penning  the  entry  by  the  clerk  of  the  j>eacc.    h 

tlicv  were  divided  equallv  in  opinion,  that  was  a  fufficic::t 

warrant  for  the  clerk,  of  the  peace  to  have  entered  an  2c- 

ioiiinnieiit,  and  it  was  his  duty  fo  to  have  done.     If  t!»: 

j  :::r;cs  will   nt>t  confcrnt  to  (ji^afh  lx)th  orders,  we  ^;.'i 

oi'.fldcT  wlicthfr  wc  cannot  icnd   it  down    to  have  rli: 

ciU-v  of  *•  J  fift  order  amended. — And  In  this  Term, 

:4.  G.  2.  riiic  \v;i-;  n^aJc  ii^^.folntc  for  uuafhinir,  becat:- 

Ui^iit  \vltIio.;t  adjouniiDciU  :  W-ix  no  opinion  given. 


826;    Hjtx  v.   yuj/iccs  of  JVeflmorcIand^    HUary*  Term^  The  fclfions 
iig.  Geo.  2.  iffiJS.— Mr.  Norton  fliewed  caufe  againft  cannot  hwra. 
^  rule  obtained  by  Mr.  Gould,  for  a  mandamus  to  ^1^^  * ''^ feffio^^* 
jufticcs  of  Wtflmortland  to  proceed  to  hear  and  determine  u^jeCg  tl^^^ 
an  appeal  from  an  order  of  two  juftices  removing  a  pau-  fionshas 
per  from  Ahhej  Leonard  to  Crojby  Raven/worth,     If  there  idjounwL 
is  an  appeal  to  a  quarter-feflions,  and  nothing  done  af 
that  feilions,  1  appreliend  the  appeal  falls  to  the  ground, 
the  order  is  of  courfe  confirmed,  and  the  juftices  cannot 
Sit  a  fature  feflions  refume  it :  it  is  a  difconti nuance  of 
the  fuit,  which  is  then  abfolutely  at  an  end.     It  has  beeii 
formerly  doubted,  whether  the  juftices  could  adjourn  an 
appeal  at  all ;  nobody  ever  dreamed  then  that  witliout  aa 
adjournment  it  could  be  taken  up  at  a  future  feflions.  At' 
Chriftmas  feflions  1754  there  was  a  hearing  on  this  ap- 

Seal ;  but  differences  arifing,  and  the  juftices  having 
oubts,  there  was  a  reference  for  the  opinion  of  the 
Judges  who  fliould  come  the  next  northern  circuit.  I 
apprehend  the  juftices  had  no  power  to  make  fuch  an 
order  of  reference,  at  Icaft  not  without  confent  of  par- 
ties. This  was  not  merely  a  reference  to  the  Judges 
with  a  view  of  having  their  advice,  but  an  abfoluterefig- 
iiation  of  their  power  by  the  juftices  to  the  two  Judges, 
by  whofe  opinibn  the  matter  was  to  be  abfolutely  deter- 
mined. Such  a  reference  I  appreliend  they  had  not 
power  to  direft,  Rcx'O,  Hat-vey  (a).  It  was  a  part  of  the 
order,  that  the  appellants  fhould'dravv  up  their  cafe  againft 
the  riext  Eaflcr  feflions.  They  did  not.  At  Midfummer 
feflions  the  appellants  came,  and  at  the  afTizcs,  the  parties 
producing  different  ftates  of  the  cafe,  the- Judges  did  no- 
thing in  it. — The  Court  inclined  to  grant  the  man- 
Jamus^  if  the  jufticcs  would  not  proceed,  but  enlarged 
the  rule  for  further  confldcration. 


VII.  Ofjlating  a  fpecial  cafe, 

827.  Anonymom^  Hilary  Term^  II.  H'llL  3.  2.  Salk,  486.  In  a  fpccul 
—An  order  of  feflions  drawn  up  fpccially,  in  order  to  "f«  thefdH^Hif 
have  the  opinion  of  the  Court,  was  concluded;  and  if^^^"^°J"^^|^J** 
the  Court  iliould  be  of  opinion,  then,  &c. — This  was  held  confideranon 
naught ;  for  the  jufticcs  ought  to  determine  gne  way  or  of  the  Coorr, 
o^her,  aiid  not  make  a  fpecial  conclufion,  referring  to  ^"fn^uft 'i*- 
the  Court;  but  it  was  referred  to  the  Judge  of  aliize.        '*^'*"' 

.    8z8.  Scutb 
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Thefcffion*  828.  South  Cadbury  v.  Byaddon^    Mich.  Term^  9.  Ann. 

Detctnotfct      ^   Saik,  607 — Oil  an  appeal  to  the  fcllions  the  court 
<rf^thc!r  iw^*-°"  ^^f^^^^irgcd  the  fiift  order ;  and  now  Mr  .  Earl  moved  to 
jttciit*       "      fet  afide  the  order  of  difchargc,  becaufc  tlie  juftices  do 
not  fay  whether  they  difchargc  it  for  form,   or  on  the 
merits  ;  for  if  it  was  for  form,  tlie  parilh  is  not  bound  ; 
tut  if  on  the  merits,  the  parifh  in  confequcncc  is  here- 
by difchatged  forever. — Ex  per.  Curiam,    Firtt,  The 
juftices  are  not  bound  to  exprefs  the  reafon  of  their  judg- 
ment in  the  judgment,  no  more  than  other  courts  ;  and 
if  it  was  othefwifc  held  in  the  late  Chief  J  uflice's  time, 
it  paft  without  di:c  confidcration.     The  reafon  of  their 
judgment  niuft  be  collifted  from  the  record  ;  as  where 
judgment  is  arrcfted  upon  an  ipfufficient  iiidi£tment. 


The  fefTions 
seed  not  fiate 
tiie  evidence 


829.  Rex  V,   Tedford^   Trinity  Term,   8.  ^  9.  Geo.  2. 

^ Burr,  5.  C.  57. — 'I'wo  juftices  remove  Francis  G'lUj  his 

ipon  wWch  wife  and  children  ;  and  the  feftions,  upon  appeal,  confirm 
their  judgment  the  Order:  the  appeal  was  received,  and  adjourned  to 
is  founded  }  but  Michaelmas  feflions  ;  and  a  cafe  in  the  mean  time  ordered 
ti/^foa^*thc"  ^°  ^^  made  for  the  Judge  of  allizc,  on  9.  Geo.  i.  c.  7.  f.5. 
Court  of  King's  ^''^i. — ^1  hat  Francis  GUI  \x^s  fettled  at  Tcdford\  and  con- 
Senchmayexa- traded  with  Johyt  yhkinfon  for  a  houfe  and  curtilage  in 
mine  the  pro-  fVaddingham.tox  39I.  which  was  conveyed  to  Gill  and  his 
pricty  of  their    j^^jj.^  accordingly,  in  confidcration  of  5q1.     G/V/paidoI. 

conclufiont  of  1    rr  n     ..?  1         •  1    ^1  •     •  1      ^  f  r-    r         L 

fraud.  ^"^  ^/<7r  Brijiol  paid  the  remauung  30L  to  Atkinjon^  bv 

^  _  -  GilCs  order.  The  conveyance  was  dated  2  May  I7^; 
1014.  ^^^  ^^^  "^^  executed  till  the  19th  or  Alay  173O.     Upon 

S.C.  2.  SeC  18  June  I730>  Gill  mortgaged  the  premifes  to  the  laid 
Caft»»37.  Ifaac  BAftol,  by  dcmife  for  one  thoufand  years,  under  a 
provifo  to  be  void  on  payment  of  the  money  in  a  year. 
Gill  continued  in  pofl'cffion  about  four  years  after  the 
mortgage:  then  ^r;;/^/ entered,  by  virtue  of  tiic  f.icl 
mortgage  a!id  a  rcleiife  of  tlie  equity  of  redemption. 
Then  the  inhabitants  of /'W<^///^/v/;.t  procured  G//.,  being 
out  of  poiLiTioii,  to  be  rtmovcd  to  T.'cdf:yd.  The  crucr 
of  feffions  recites  that,  Whereas  the  judgc.>  of  allize  had 
not  time  to  iicar  and  detcrmir^c  it;  and  whereas  the  par- 
tics  agreed  this  cr.lc  to  be  the  true  ftate  of  the  cafe ;  ar.d 
then  it  proceeds  thus — Now  upon  hearing  counfclar.d 
further  evidence  on  both  lidcs,  this  court  colli  dcci'.:e 
and  adjudge,  that  the  purchafc  made  by  Gill  wa«;  frau- 
dulent; and  that  the  fcttlement  of  Fraud i  Gill  his  wire 
and  ch  i  Id  re  n  \\  as  a  t  Tcdfot  d\  b  u  t  the  p  a  r  i  fi  1  io !  1  e  rs  o  f  'Id- 
fbrd  are  no  wav  coiicerncd  in  the  faid  fraud. — hoiD 
Hardwicke.  i'he  \\c\t  qucftion  is,  Wlictiicr  the  inx.^ 
fufficiently  appears  in,  the  prefcnt  cafe  ?  It  was  faid,  ilj^it 
the  j'jfticci  arc  the  proper  judge*  of  fraud.     But  fraud 
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is  a  hSt  which  muft  be  found.     It  muft  be  lb  by  a  jury       R^x  •• 
rupoa  a  fpccial  vcrdift  :  for,  in  that  cafe,  it  is  not  fuffi-    Tfc«»f<»«»« 
^cicnt  to  find  premifcs  only,  without  drawing  any  conclu- 
L  fion).     The  jjuftices  are  judges  of  the  faft  ;  and  they  may 
I  judge  of  thefraud  arifing  from  the  fafts :    but  we  arc 
judges  of  the  law  upon  the  fafts,  though  not  of  the  fafts 
.  tlicmfelves.     If  they  had  generally  found  the  fraud,  we 
might  have  been  bound  by  fuch  a  general  finding :  but 
\rhen  tlicy  ftate  the  fafts  particularly,  the  matter  is  as 
much  open  for  our  determination  upon  it,  as  it  was  for 
theirs.     Here  the  fafts  are   particularly  ftated :  fo  that 
we  can  determine  upon  tlicm,  as  well  as  they  could.  The 
rtfiding  four  years  in  tliis  houfe   (which  is  one  of  the 
fafts  ftated),  is,  to  me,  a  very  material  circumftance  in 
this  cafe :  and  it  is  expreTsly  llatcd,  that  the  parifliioners 
of  the  parifh  of  Tedford  were  no  way  concerned  in  the 
fraud.     It  has  been  urged,  that  there  might  be  other 
&£ls  upon  which  the  jufticcs  might  adjudge  the  fraud  ; 
becaufe  the  adjudication  is  laid  to  be,  upon  hearing  fur- 
ther evidence.    And  indeed,  if  the  words  "  upon  hearing 
**  further  evidence"'Were  to  be  taken  for  evidence  of  other 
new  fads,  we  could  not  controul  their  determination ; 
but  it  is  much  more  natural  to  fuppofe  the  further  evi- 
dence to  have  been  of  the  fame  fads  ;  becaufe  the  fafts 
were  before  agreed.     The  juftices  arc  only  to  confider 
concerning  frauds  which  regard  the  parifh  (in  order  to 
gain  a  fettlement  in  it).    They  are  not  to  inquire  con- 
cerning fraud  between  the  parties :  that  would  make  them 
a  court  of  chancery.     Mr.  Brijhl  is  not  ftated  to  have         ^ 
been  even  a  parifhioner  of  Tedford ;  and  the  finding  that 
the  parifliioners  of  Tedford  were  no  way  concerned  m  the 
fraud,  excludes  all  prclumption  that  they  were  fo.     The 
fafts  ftatdd  in  this  order  do  not,  in  my  opinion,  warrant 
the  conclufion  of  the  juftices.  —  Mr.  Justice  Pag£. 
This  cafe  does  not  feem  to  me  to  be  within  the  aft  of 
9.  Geo.  I.     But,  without  the  aid  of  that  aft,  the  juftices 
have  a  rij^ht  to  inquire  into  the  fraud.     I  remember  a  cafe 
( I  was  of  counfel  in  it)  of  St.  Gileses  in  Cambridge, — The 
pauper  bought  a  cottage  there,  and  came  thither  to  fettle: 
and  from  thence  he  was  removed,  by  an  order  of  two 
jufticcs.     Upon  this,  tlic  man  brought  an  aftion  of  af- 
faultand  battery  for  removing  him.     It  was  tried  before 
Lon.'D  Chief  Justice  Holt:  and  it  was  infilled,  that 
an  aftion  would  not  lie,  becaufe  it  \va  s  afraudulent  pur- 
chafe,  and  fo  no  fettlement.  It  appeared,  that  the  man  was 
not  worth  a  (hilling,  but  had  borrowed  the  whole  pur- 
chafe-money  of  a  gentleman  who  had  an  eftate  in  the  town. 
— HoVT  held,  that  the  jufticcs  h?.da  right  to  inquire  into 

puichatts 


848  APPEAL   TO    THE  SESSIONS. 

Rtx  V.      purchafes  of  that  kind ;  and  liad  a  right  to  remove,  if  chef 
TsDPoiv*    found  them  fraudulent.      And  the  plaintiff  was  non- 
fuited.     Yet  there  the  feller  was  no  partv  to  the  firaad. 
Here  is  no  lign  of  fraud,  in  the  prefcnt  cale,  between  the 
parties  interefled :  and  it  is  exprefsly  ftated,  that  the  pa- 
rifh  of  ledford  was  not  concerned  in  anj.     Befidcs,  it  is 
frequent  for  perfons  to  purchafe  without  having  fo  mndi 
ready  money  as  the  whole  purchafe  amounts  to.     There- 
fore this  circumftance  alone  can  be  no  evidence  of  fraz^d 
in  the  prefent  cafe.     I  muft  take  the  juftices  to  have  fia- 
ted  all  the  fa£ts.     For,  otherwife,  it  could  not  be  the  tme 
flate  of  the  cafe ;  which  it  is  agreed  to  be.     Indeed  if  the 
juftices  had  not  dated  the  cafe,  we  could  not  have  looked 
into  it :  but  where  the  fads  appear  to  ns,  we  are  to  judge 
of  the  fraud.     And,  for  my  part,  I  do  not  fee  that  dus 
amounts  to  a  fraud. — Mr.   Justice    Probyx.      The 
<jueftion  is,  Whether  this  be  an  order  ftating  a  complete 
Ipecial  cafe  for  the  opinion  of  this  Court  ?  or.  Whether 
what  appears  to  us  was  only  a  part  of  the  cafe,  which 
part  only  they  referred  to  the  opinion  of  the  Judge  of 
aflize,  referving  the  coniideration  of  the  fall  and  whole 
cafe  to  thcmfelves.   I'hey  favj  that  that  cafe  ftated  to  the 
Judge  of  aflize  was  agreed  to  be  the  true  flate  of  the  cafe : 
that  is,  fo  far  as  it  was  ftated  to  him.  The  Judge  did  not 
meddle  with  it.    The  further  confederation  of  it  had 
been  referred  to  themfelves :  and  when  it  came  back,  ther 
heard  further  evidence  on  both  fides.     The  only  fnind 
that  the  jjuflices  could  take  notice  of,  was  fuch  a  fraud  as 
would  affe£t  the  parifh  in  which  tlie  fettlement  was  to  be 
gained  by  the  purchafe.     I  own,  1  think  that  as  far  as 
the  cafe  is  ftated  there  does  not  appear  any  fraud :  and 
the  rather,   iir.cc  the  man  continued  four  years  in  poi- 
fcllion  after  he  had   mortgaged  it.     And  it  is  exprcfsly 
ftated,  that  tl;c  parifli  of  Tcdfoid  had  no  concern  m  any 
frauJ.    Tlie  order  docs  not  mention  the  coniideration 
of  tlic  inortgr.gc  or  of  the  rcicafc;  fo  that  wc  can  judge 
nothing  hem  thence.     But  mv  doubt  is,  Whether  this 
can  l>e  conlidcrcd  as  z.  complete  fpccial  order  fully  flatcd 
for  t-ic  iudiTn:j:it  of  this  Court,  as  the  feflions  only  con- 
fiilrcvl  the  lud^e  of  ailize  upon  a  part  of  the  ftate  of  the 
caie,  an  J  as  t>e  further  evidence  feems  to  go  to  new  faft: 
(tor  tb.cy  i!?d  r.o  need  to  hear  further  evidence  upon  facts 
agreed  on  by  'ooth  (ide^'.  f    If  the  further  evidence  wsnt 
to  new  f::il.s  tlicn  t!.c  jinViccs  were  judges  of  the  faAs 
ti'.a:  appeared   Ncfore  liieni ;  of  which  we  cannot  inquire 
c;i  G.-fc.iinne,  \<^  a>  to  tnkc  it  out  of  their  hands  into  our 
Qsw. — Ms.  JisTicE  Lee.    If  this  ftate,  thus  agreed  tc> 
belrucj'jc  not  the  whole  of  the  cafe,  there  will  not  indeed 
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i^  •  A&  which  muft  be  found.     It  muft  be  (o  by  a  Jury       ^^^  •• 
n  a  fpecial  vcrdiiSt :  for,  in  that  cafe,  it  is  not  luffi-    Tfci»r<»«»« 
i2t  to  find  prcmifcs  only,  without  drawing  any  conclu- 
^st).     The  juftices  are  judges  of  the  faft  ;  and  they  may 
of  thefraud  arifing  from  the  fafts :    but  we  arc 
«s  of  the  law  upon  the  fafts,  though  not  of  the  fafts 
L'ifelves.     If  they  had  generally  found  the  fraud,  wc 
S'^^t  have  been  bound  by  fuch  a  general  finding:  but 
^M\    tlicy  ftate  the  fafts  particularly,  the  matter  is  as 
5^1x    open  for  our  determination  upon  it,  as  it  was  for 
*»"«•     Here  the  fafts  are   particularly  ftated :  fo  that 
^^aii  determine  upon  them,  as  well  as  they  could.  The 
^  i  trig  four  years  in  this  houfc   (which  is  one  of  the 
Xlated),  is,  to  me,  a  very  material  circumftance  in 
-afe:  and  it  is  exprefsly  llatcd,that  the  parifliioners 
^*">'^  parilh  of  Tidf/oz-i/ were  no  way  concerned  in  the 
•     It  has  been  urged,  that  there  might  be  other 
upon  which  the  jufticcs  might  adjudge  the  fraud  ; 
Vife  the  adjudication  is  faid  to  be,  upon  hearing  fur- 
evidence.    And  indeed,  if  the  words  "  upon  hearing 
rthercvidence" were  to  be  taken  for  evidence  of  other 
fafts,  we  could  not  controul  their  determination ; 
t^t  it  is  much  more  natural  to  fuppofc  the  further  evi- 
'^'^tvcc  to  have  been  of  the  fame  fads  ;  becaufe  the  fafts 
^^erc  before  agreed.     The  jufticcs  are  only  to  conilder 
Concerning  frauds  which  regard  the  parilh  (in  order  to 
gain  a  fettlement  in  it).    They  are  not  to  inquire  con- 
cerning fraud  between  the  parties :  that  would  make  them 
a  court  of  chancery.    Mr.  Brijhl  is  not  ftated  to  have         ^ 
been  even  a  parifhioner  of  Tedford ;  and  the  finding  that 
the  parifhioners  of  Tedford  were  no  way  concerned  in  the 
fraud,  excludes  all  prci'umption  that  they  were  fo.     The 
fafts  ftatdd  in  this  order  do  not,  in  my  opinion,  warrant 
the  conclufion  of  the  jufticcs.  —  Mr.  Justice  Page. 
This  cafe  docs  not  feem  to  me  to  be  within  the  aft  of 
n.  Geo.  I.     IJut,  without  the  aid  of  that  aft,  the  jufticcs 
have  a  ri<;ht  to  inquire  into  the  fraud.     I  remember  a  cale 
( I  was  of  counfel  in  it)  of  St.  Gileses  in  Cambridie. — The 
pauper  bought  a  cottage  there,  and  came  thither  to  fettle: 
and  from  thence  he  was  removed,  by  an  order  of  two 
juftices.     Upon  this,  the  man  brought  an  aftion  of  af- 
faultand  batterv  for  removing  him.     It  was  tried  before 
LoRT^  Chief  Justice  Holt:  and  it  was  inhlled,  that 
an  aftion  would  not  lie,  becaufe  it  wa  s  afraudulent  pur- 
chafe,  and  fo  no  fettlement.  It  appeared,  that  tl>e  man  was 
not  worth  a  Ihilling,  but  had  borrowed  the  whole  puv- 
chafe-moncy  of  a  gentleman  who  had  an  eftatc  m  the  town. 
—Holt  held,  that  the  jufticcs  had  a  right  to  inquire  into 

puicliulcs 


thought  it  did  not.  But  then  the  q\u 
ther  the  whole  h&  appeared  1p  us  ?  b 
adjudge  the  purchafc  to  be  fraodulent,  1 
tbcr  evidence.  I  own  I  thought  the  w 
ficicntly  before  us  ;  othcrwil'e,  the  ji 
doQC  a  very  impertinent  thing  in  rcpre 
(he  true  J^ate  of  the  cafe.  It  could  not 
the  cafe,  if  they  heard  furtlicr  evidenci 
dflre  fay,  tliat  (i{  the  truth  was  known} 
was  only  of  what  padcd  before  the  J 
whom  it  had  been  referred.— Mk.  Jv 
Ms..  Justice  Leb  held  the  famcopiiiii 
Mr.  Juetic£  Pace  caKed  it  blowing  J 
Icfs  tlie  cafe  Hated  as  the  true  one  wu 
whole  flate  of  the  ik£ts. — Both  orders  v 

1  830.  Rrx  V.  Oulm,  Mcb.  Ttrm,  0.  G 

cm-  64.— Two  juftices  remove  FrancifJItimt 
II'  to  Oiilton ;  and,  on  appeal,  the  feflions  c 
but  lefufc  to  Hate  aji-eciaf  ca/i.  The  o 
excepted  at  the  feflions  againft  their  refi 
cafe  fpccialiy,  and  the  tActtiuit  was  retm 
with  the  orderj.— Loud  Hardwickb. 
pofe  Ihould  wc  make  a  rule  to  fliew  cau; 
of  fdBons  fhould  not  be  quafhed  i  £ 
that  we  can  ever  make  I'uch  a  rale  abfol 
that  is  alledged  to  have  been  the  nal  ftat 
not  appeu  to  us  to  be  the  fa£t.  And  t 
it  for  granted  that  it  was  the  real  fkEl  i 
a  thing  very  much  to  he  ccnfured  anc 
when  nn  inferior  iurifdi^ion  cndcavoui 
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Jefermlnatibn  of  that  of  St,  Gcorgn^s^  Sbuthwark  :'  tlier^-      Rtx  «r. 
fore  I  Very  much  incline  to  conle  at  it  if  I  can. — The     Oultow^ 
Court  hinted  to  the  Counfel  who  nlovcd  to  quaih  the 
order  of  fcffion^,  that  they  might  look  narro-vly  into 
the  order  to  fee  if  they  could  find  any  defeats  in  form  ; 
and  in  that  view  it  was  at  prefent  adjourned. — ^I'lie  d^y 
following  the  counfel  for  quafhing  the  order  moved  fV>r 
a  rale  to  (hew  caufe  why  the  return  fhould  not  be 
amended,  and  the  ftate  of  the  cafe  inferted  by  the  clerk- 
of  the  peace  in  the  body  of  the  order  of  fefflons.     The 
Court  gave  him  a  rule  to  Ihew  caufe. — On  Thurfday  the 
1 2th  of  yune  caufe  was  (hewn  againft  this  method  of 
patting  tne  ftate  of  the  cafe  in  tlie  body  of  the  order  ; 
and  the  counfel  for  IVells  faid,  **  The  clerk  of  the  peace 
••  is  doubtful  whether  he  can  do  it  againft  the  will  of  the 
**juftices  at  feffions." — Lord  Hardwicice.    Here  i^ 
plainly  a  determination  contrary  to  law.     The  right  way 
^ould  be^  either  that  it  Ihould  go  back  to  the  feflions, 
or  tliat  it  fhoald  be  referred  to  a  Judge  of  affize.     How- 
ever, at  prefent,  a  rule  was  made  upon  the  clerk  of  the 
peace,  and  upon  the  parifh  of  IVellsy  for  them  to  fhew 
'  caufe  why  the  return  ihould  not  be  amended  as  above. 
•-On  the  laft  day  of  Trinity  Term  1735,'  8.  &  9.  Geo  2.  the 
counfel  for  quafhing  the  order  moved  to  make  the  above 
rule  abfolute:    to  which  the  counfel  for  the  clerk  of 
tlie  peace  had  no  objeflion,  if  the  Court  thought  that 
lie  might  do  it.     But  the  rule  to  (hew  caufe  appearing 
to  have  been  before  enlarged,  nothing  was  taken  by  thd 
prefent  motion,  but  the  rule  flood  enlarged  to  the  next 
Term. — On  friday  the  7th  oi Novcmbet^  I735j  the  counfel 
for  the  parilh  of  lyeUs  argued,  that  the  return  is  perfeft 
and  complete ;  it  wants  no  amendment,  nor  can  receive 
any.    The  juftices  have  executed  their  authority  ;  they 
cannot  refume  it  again.     Thefe  exceptions  are  only  th6 
allegations  of  counfel,  and  no  part  of  the  order      The 
clerk  of  tlie  peace  has  no  authority  to  infert  this  cafe.— • 
Lord  Hardwicke.    I  do  not  fee  what  it  is  poflible-for 
the  Court  to  do  in  this  cafe  without  confcnn     Here  i& 
no  confent ;  fo  far  from  it,  that,  on  the  contrary,  thfc 
parifli  concerned  in  intereft  oppofes  it.    Here  is  an  order 
of  removal  made  by  two  juftices  ;  an  appeal  therefrom  ; 
and  a  general  order,  on  tliat  appeal,  fot  confirmation  of 
:thc  order  of  the  two  juftices.     The  counfel  at  the  fef- 
jGoils  except  to  the  order  of  fcflions  in  the  words  of  a  bill 
of  exceptions,  and  ftate  the  faft.     Tf  the  W(\  be  trua, 
the  ground  of  the  exceptions  is  right ,  for  it  has  been 
often  holden  in  this  court  (^7),  that  a  child,    alter  the  («)  Wrame. 
•dtfatlx  of  the  father^  may  gain  a  fcttlement  under  ii.ci'»iic  u.  to  19 

I  i  i  a  mother 
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Rzxv.      mother  as  well  as  it  might  before   under  the  &thff. 

OoLTOM.     jBut  the  exceptions  fct  forth,  that  the  court  of  feffioa 

refufe  to  ftate  the  matter  fpecially :  How  then  fhall  r 

do  this  that  is  now  delired  of  us,  without  their  confaa, 

even  though  the  clerk  of  tlie  peace  Ihould  confent?  It 

docs  not  appear  to  us,  that  the  fa£t  alledged  is  tme^  t 

is  only  the  allegation  of  counfel ;  or  perhaps  there  mi^ 

be  evidence  given  of  it,  and  the  feffions  might  not  bcint 

the  evidence.    This  is  not  in  the  form  of  a  bill  of  n- 

ceptions,  though  it  be  in  the  words  of  one.    If  a  biS 

(a)  But  fee      of^  exceptions  will  lie  (a),  tliere  is  then  a  proper  methd 

ante,  p.  Siy.    t6  come  at  the  right  and  juftice  of  the  matter.   Tk 

PU791.  Rex    Court  have  ordered  amendments  in  point  of  form;  bti 

^'ym'^dt'  ^^*^  '*^  ^^^  prayed  is  an  amendment  in  point  of  fab 

dded  4«"a  "  ftance,  contrary  to  the  opinion  of  the  court  bclow.- 

biUofexGsp.    Page,  Jujiict.     The  confequence  of  this  amendom 

tiont  will  not    would  be,  to  bring  the  faft  only  alledged  by  couniel  I 

1^  ^  feffions  into  this  court  to  be  determined  heie.    I  do  ad 

know  that  ever  this  Court  inquires  into  the  h&%  upoi 

which  juftices  have  determined;    and  they  themfdffi 

have  ftated  none,  but  have  adjudged  generally.    TIm 

would  be  to  bring  the  fads  to  be  examined  here,  whicl 

do  not  appear  to  have  been  admitted  as  the  fiifis  by  tki 

feffions,  though  tliey  are  alledged  by  the  counfel.    Th 

feffions  might  not  perhaps  agree  this  to  be  the  fiid,  not 

withllanding  the  opinion  and  allegation  of  the  conoid 

— Probyn,  Juftice.    This  Court  can  take  no  notia  c 

anv  thing  but  die  order.     I  remember  a  like  cafe  ind 

lau  year  of  the  late  king,  where  the  original  cumi 

nations  were  returned  up  with  the  order  ;  but  theCoci 

faid,  they  could  take  notice  of  nothing  but  what  in 

contained  in  the  body  of  the  order.     T^he  prefcnt  cai 

is  lefs  ftrong;  for  tliis  is  only  the  allegation  of  connid 

there  the  original  examinations  were  returned  up  biibc 

"—Lee,  Jujiici.   The  Court  were  in  hopes  of  a  confa 

when  they  made  this  rule  ;  but  as  it  is  oppoied,  iniki 

of  being  confented  to,  there  is  nothing  clearer  than  tk 

we  cannot  grant  this  motion,  which  amounts,  in  ^i 

to  a  rule  upon  the  feffions  to  oblige  them  to  ftate  ti 

fafts  fpecially  ;  which  would  be  going  very  much  01 

6f  the  way.     If  there  be  any  method  for  that  (as  I  ta 

heard  it  faid  that  there  is),  it  muft  be  by  way  of  a  b: 

(*)  StdviJt     of  exceptions  (^)  ;  and  there  is  a  propar  writ  to  oblk 

ante,  page»a8.  thejufticcs  to  fct  thck  fcals  to  it,  inxrafc  they  rcfufcS 

T^^^t  (*.)  do  lO. 
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831.  Rex  V.  Martltyy  Trinity  Term^  1 1,  li  12.  Geo,  2.  A  fpacial  cafa 
Burr.  S.  C.  120. — This  was  an  order  of  feflions  con- """^  "^  ^^ 
firming  an  original  order  of  two  jufticcs  made  for  ^^'^^^^^t^ 

'inoving  Stephen  Brydges^   mulician,    and  his  wife  and  the  faS*tban- 
children    from   Callow   in  Hertford/hire    to  Martley  in  fclvef, 
Iff^orceflerjhire.     They  were  all  ftrollers  and  vagrants, 
itnd  had  been  fo  all  tneir  lives,  and  never  gained  any  fet- 
•tkment  anywhere ;  and  the  places  of  their  births  feemed 
▼cry  uncertain.     However,  the  feflions  had  not  fuffi- 
ciently  Hated  the  fads:  they  had.ftated  only  the  evi- 
'dence. — The  Court  therefore  recommended  it  to'  the 
tounfel  on  both  fides  to  confcnt  that  it  fhould  go  down 
again  to  be  better  ftated.     They  fuppofcd  it  to  be  the 
intention  of  the  feflions  to  ftate  the  rafts  for  the  opinion 
of  this  Court  Upon  them.    But  this  Court  could  not 
jddge  of  the  place  where  the  paupers  were  born.     Spe- 
cial orders  of  feflions  were  confidered,  tliey  faid,  in  the , 
nature  of  fpecial  verdifts,  which  are  not  to  Hate  the  evi- 
glence  of  the  faft,  but  the  faft  itfclf. 

832.  Rex  V.  Wcjioju  Trinity  Term,   14.  Geo.  2.  2.  Stra,  Thefaaof 
1156. — Upon  a  Ipecial  order  of  feflions  it  was  dated, /»'««<' n>"ft^b# 
That  the  pauper  took  a  farm  of  lol.  per  annum  in  Kirton,  ^  "SI^m' 
which  had  been  let  at  that  rent  for  fix  years  laft  paft,  the  Court  wm* 
but  before  only  at  7I.  per  annum  ;  and  he  alfo  took  a  by-  not  infer  it, 
tack  of  20s.  a-year  in  Kirton^  and  his  family  lived  ten  Burr.s.c.  i66, 
months  there :  that  when  he  firft  took  to  thcie  tene-  i.Scff.Ca/.  189! 
tnents,  he  was  not  of  ability  to  flock  them ;  and  being 

tojd  by  the  former  tenant  that  lol.  per  annum  was  too 
much,  he  anfwcred,  he  did  not  regard  the  dearnefs,  for 
as  it  was  lol.  a-year  it  would  gain  him  a  fettlement,  and 
put  an  end  to  a  difpute  between  two  towns;  but  defired 
the  former  tenant  to  take  no  notice  of  this  to  anybody, 
Ti)e  feflions  determined  this  to  be  no  fettlement  in  Kirton^ 
-—But  the  order;  being  removed,  was  quafhed  ;  for  the 
Court  faid,  they  could  not  hold  this  to  be  fraudulent, 
it  not  being  fo  adjudged,  and  evidence  of  fraud  is  not 
fufficient ;  and  as  to  the  value,  they  muft  take  it  to  be 
Recording  to  the  rent,  unlefs  the  contrary  was  ftated; 
for  as  it  is  a  removal  of  a  man  from  his  farm,  it  (houldi 
^  fhcwn  to  be  under  value. 

833.  Rex  V.  PagCy  Hilary  Ter my  5.  G(?(>.  3.  ^55.— If  ifpeelilctfc 
Ordered,  that  the  order  of  feflions  made  for  confirming>|^^|^^ 
an  indenture  of  apprenticcfhip  for  bindmg  a  poor  ap-  ^^(fl^g  flioui^ 
prentice  of  tl^.c  panfli  of  Ottcry  in  the  county  of  Somerfet  proceed  ti  if  it 
to  defendant  Page,  be  fent  back  to  the  feflions  to  be  re-  were  in  intirtly 
(latcd.aud  to  ftate  particularly  whether  the  defendant  is  «»cw  bufimi^ 

I  i  i  3  W 
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R«i«.       mother  as   well  as  it  might  1 

O111.TOH.      gut  the  exceptions  fet  torih,  i 

rcfufe  to  fiatc  the  matter  fpeci; 

do  this  that  is  now  ddired  of  1 

even  tliough  the  clerk  of  tJie  p 

does  not  appear  to  us,  that  ihi 

is  only  the  allegation  of  counfc, 

be  evidence  given  of  it,  and  tht 

the  evidence.     This  is  not  in  : 

ceptions,  tbough  it  be  in  the 

(<)  Butfee      of  exceptions  will  lie  (n),  tlier 

■me,  p.  S17.    to  come  at  the  right  and  juf 

pL  791.  Rex    Court  have  ordered  amcndmer 

*•  '^?"!''       what  is  now  prayed  is  an  amc 

7ii^^b*ti  *    ftancc,  contrary  to  the  optnic 

billofexcep-     Page,  Jujiue.     The  confequ 

lioniwiUnot     would  bc,  lo  bring  the  fa£t  01 

oodie.  fcffions  into  this  court  to  bc  d 

know  that  ever  this  Court  inq 

which  juftices  have  dctermin 

have  flated  none,  but  have  a 

would  be  to  bring  the  fafts  to 

do  not  appear  to  have  been  ad 

felons,  though  they  are  aUed{ 

feflions  might  not  perliaps  agr 

withilanding  the  opinion  and 

— PROBVN,  Jufl'ut.    This  Co 

any  thing  but  the  order.     I  « 

laft  year  of  the  late  king,  » 

nations  were  returned  up  with 

faid,  they  could  take  notice  1 

contained  in  the  body  of  the 

is  Icfs  ftrong;  for  tliis  is  only 

there  the  original  examination 

—Lee,  'Jujlic*.    The  Court  w 

when  they  made  this  rule  ;  b 

of  being  confented  to,  there  i; 

we  cannot  grant  this  motion, 

to  a  rule  upon  the  fcJIiotis  ti 

faSs  fpecially  ;  which  would 

of  the  way.     If  there  be  any 

heard  it  faid  that  there  is),  it 

(*)  SidviJt     of  exceptions  (i)  ;  and  there 

ante,  pascltS-  tbejufticei  to  fet  their  lesls  t< 

»»mW       do  fo. 
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5  When  three  jufticcs  who  had  not  heard  what  pa/Ted  at  the       Rix  v. 
V  former  fcffions  were  prcfent;  and  the  refufing  the  evi-      B^at. 
:f  dence  was  highly  in^propcr  in  this  cafe,  becaufe  the 
;  chairman  and  another  juftice  declined  giving  any  opinion 
-as  to  the  manner  of  re  flating  the  cafe,  merely  becaufe 
:  they  had  not  heard  any  evidence,  which  faft  was  verified 
.4>y  affidavit  upon  which  the  rule  was  made:  that  the 
doubt  with  the  Court,  when  the  order  was  fent  back» 
was,  Whether  the  man  was  ||ifed  on  the  Monday  after 
Michaelmas 'day  or  the  Thurfday  before  ?    which  could 
not  be  dated  without  examination :   that  the  fending 
back  an  order  of  fefEons  to  be  're-ftated   is  like  a  new 
trial,  and  was  fo  coniidered  by  the  Court  in  two  cafes 
alluded  to  below  :  that  tlie  order  re-ftated  imports  to  be 
the  order  and  opinion  of  them  who  refufed  to  give  any 
opinion,  as  well  as  thofe  who  had  exprefled  their  opinion: 
that  it  ought  to  appear  that  their  opinion  was  founded 
in  evidence,  the  contrary  whereof  exprefsly  appeared ; 
that  every  member  ought  to  be  permitted  to  fatisfy  his 
own  mind;    and  that  the  Court  of   King's  Bench  has 
often  fuppofcd,   that  one  member  or  judge  of  a  court 
might  have  changed  the  opinion  of  the  whole  court,  if 
he  had  been  permitted  to  receive  that  information  which 
be  had  a  right  to :  that  the  order  for  re-ftating  docs  al-^ 
ways  imply  a  re-hearing,  but  particularly  fo  in  this  cafe, 
the  fa£t  not  having  been  alccrtained  by  a  {landing  to  alt 
the  evidence  whiqh  could  fettle  it ;    and  the  rule  was 
fironglv  preflcd  upon  the  authority  of  Rex  v.  Page  {« ),  (*)  A"^*»  P*t* 
and  Rix  v.  Hitcham  (i).-^MR.  Impey  and  Mr.  Mans-  '^S-pl.  833- 
FIELD,  on  the  other  fide,  produced  an  affidavit,  ftating,  W  ^n»» 
that  no  new  evidence  was  offered  to  the  court  of  quarter  P**^*'  P^'^*®- 
feffions :  that  rhe  majority  of  juftices  prefcnt  were  pre- 
fcnt  at  the  former  fcffions,  when  the  evidence  was  gone 
into :  and  tliey  contended,  that  there  could  be  no  new 
fafts  to  examineanywitnefles about;  for  the  only  difficulty 
the  Court  of  King's  Bench  had  when  the  cafe  was  firft: 
flated,  was,  becaufe  the  juftices  had  not  drawji  the  con- 
clufion  from  theevidence,  which  they,  the  King's  Bench, 
could  not  do  ;  and  that  therefore  the  cafe  ihould  be 
returned  for  the  feffions  to  draw  the  conclufion,  and  to 
do  that  only,  and  not  examine  the  evidence  again  :  that 
it  would  be  of  bad  confcquence  if  they  were  to  be  per- 
jnitted  to  re-examine  the  evidence ;  for  it  would  be  in- 
troduftive  of  perjury,  if  the  party,  having  difcovercd 
•the  defeft  of  their  cafe,  was  allowed  to  amen4  his  caufc 
by  rC'inftrufting  or  gaining  a  witncfs :  that  it  would  b^ 
particularly  dangerous  in  the  prefent  cafe,  for  the  pau- 
per had   fworn   to  4n  agreemeat  on   Ihurfday  before 

I  i  i  4  Michaelmas" 
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Thefeffion*  828.  South  Cadbury  v.  ByadJcn^    Mich.  Term^  q.  jfsn. 

T^'th^^''^  (  n^'  ^^^^'^^7 — Oil  an  appeal  to  the  fcffions  the  court 
oTthcir  jud*-°"  ^ifci^argcd  the  fiiil  order ;  and  now  Mr.  Earl  raovcd to 
iDcut.       "      iet  afide  the  order  of  difchargc,   bccaufc  die  jufticcs  do 
not  fay  whether  they  difchargc  it  for  form,   or  on  the 
merits  ;  for  if  it  was  for  form,  tlic  parilh  is  not  bound; 
tut  if  on  the  merits,  the  parifh  in  confequence  is  here- 
by difch  a  tgcd  forever. — Et  per  Curiam,    Firft,  The 
jufticcs  are  not  bound  to  exprefs  the  reafon  of  theirjudg- 
nient  in  the  judgment,  no  more  than  other  courts  ;  and 
if  it  was  othefwifc  held  in  tiic  late  Chief  Jufticc's  time, 
it  paft  without  due  confidcration.     The  reafon  of  tiicir 
judgment  niuft  be  coll6fted  from  the  record  ;  as  whcr: 
judgment  is  arretted  upon  an  infufficient  indictment. 

Thcfcflions  22Q.  Rex  v.   Tedford,   Trinity  Term^    8.  tsf  o.  Gn.  1. 

seed  not  fiate       r>  o  /^      ^       ^i-         -a*  r»         -f /^-'f  \^:. 

the  evidence      -ourr.  o.  c7.  57. —  1  WO  lulticcs  remove  Francis  Cjiuj  a\i 

vpon  which  wifcand  children  ;  and  the  fcflions,  upon  appeal,  confirm 
ihcir judgment  the  order:  the  appeal  was  received,  and  adjourned  to 
b  founded  ;  ^»^  Michaelmas  felfions  ;  and  a  cafe  in  tiie  mean  time  ordered 
tiirfoajthc"  ^°  ^^  made  for  the  Judge  of  aflize,  on  9.  Grc.  1*  c.  7.  f.5. 
Court  of  King's  ^'21. — ^1  hat  Francis  GUI  was  fettled  at  TcdjQrd\  and  coiv* 
Bcnchmayexa- traded  with  John  yhklufon  for  a  houfe  and  curtilage  in 
mine  the  pro-  fVaddlngham.xox  39I.  which  was  conveyed  to  GUI  and  his 
''"^'ufi^ ^Ir^'f  ^^'^^  accordingly,  in  confidcration  of  39J.  G/7/paidol. 
con^u  on  o  ^^j  ^^^^  Brljhl  paid  the  remaining  30L  to  jdtkirjcr.^  pt 
^  r>  c.  Glirs  order.  T lie  conveyance  was  dated  2  May  I7?D; 
1014.  ^^^  ^^^  "°^  executed  till  the  19th  ot  Alay  1730.     Lpon 

S.C.  2.  Se(r.  18  June  1730,  GHl  mortgaged  the  premifes  to  the  faic 
Caf«s»37.  Ifaac  BAftoU  by  dcmifc  for  0:1c  thoufand  years,  under  a 
provifo  to  be  void  on  payment  of  the  money  in  a  year. 
(?/// continued  in  pofllfllon  about  four  years  after  thf 
mortgage:  then  i?r; 75/  entered,  by  virtue  of  tiic  f.iki 
mortgage  and  a  releide  of  tlie  equity  of  redcmptic::. 
Then  the  iiiliabitants  of  if- '<4ddlfighii/n  pvociircd  GU.^  bcin^ 
out  of  poitnioii,  to  he  removed  to  T^cdf:yd,  The  <.rclc: 
of  fcllions  rcv.itcs  tiiat,  Wiicrcas  the  Judge.;  of  aifizc  iisi 
not  time  to  licar  and  detcumir.c  it;  and  whereas  the  par- 
tics  agreed  thi-;  c::lc  to  be  the  true  ftate  of  the  c.^fe  ;  and 
then  it  prccceds  thus — Now  upon  hearing  counfcla"d 
further  evidence  on  both  lidcs,  this  court  doth  dcci?.:? 
and  adjudge,  that  the  purchafc  made  by  Gill  was  frau- 
dulent;  and  that  the  fettlemcnt  of  Ficn?cli  Gil!  his  wir: 
and  children  was  at  Tcdfo  d,  but  the  parlihioiiers  of  */*> 
fhrd  are  no  v;av  coiiceined  in  the  faid  iVaud. — Lo:.d 
Hardwicke.  i'he  next  qucftion  is,  Whetiicr  the  frai-d 
fufficiently  appears  in,  theprefent  cafe  ?  It  was  faid,  U::^ 
the  jufticci  arc  the  proper  judge*  of  fraud.     JJut  fnc^ 
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is  a  faft  which  muft  be  found.     It  muft  be  (o  by  a  jury       ^^^  •• 
upon  a  fpccial  vcrdi<ft  :  for,  in  that  cafe,  it  is  not  luffi-     Tfci»f<»«»« 
cicnt  to  find  premifcs  only,  without  drawing  any  conclu- 
lioii).     The  juftices  are  judges  of  the  faft  ;  and  they  may 
judge  of  thefraud  arifing  from  the  fafts :    but  we  arc 
judges  of  the  law  upon  the  fafts,  though  not  of  the  fafts 
themfelves.     If  they  had  generally  found  the  fraud,  wc 
might  have  been  bound  by  fuch  a  general  finding :  but 
when  tlicy  ftate  the  fafts  particularly,  the  matter  is  as 
much  open  for  our  determination  upon  it,  as  it  was  for 
theirs.     Here  the  fafts  are   particularly  ftated :  fo  that 
wc  can  determine  upon  them,  as  well  as  they  coukl.  The 
rfefiding  four  years  in  tliis  houfe   (which  is  one  of  the 
fafts  ftated),  is,  to  me,  a  very  material  circumftance  in 
tliis  cafe :  and  it  is  expreTsly  ftated,  that  the  parifliioners 
of  the  parifh  of  Tedford  were  no  way  concerned  in  the 
fraud.     It  has  been  urged,  that  there  might  be  other 
fafts  upon  which  the  juftices  might  adjudge  the  fraud  ; 
becaufe  the  adjudication  is  faid  to  be,  upon  hearing  fur- 
ther evidence.    And  indeed,  if  the  words  "  upon  hearing 
**  further  evidence  "were  to  be  taken  for  evidence  of  other 
new  fafts,  we  could  not  controul  their  determination ; 
but  it  is  much  more  natural  to  fuppofe  the  further  evi- 
dence to  have  been  of  tlie  fame  faits  ;  becaufe  the  fafts 
were  before  agreed.     The  juftices  are  only  to  confider 
concerning  frauds  which  regard  the  parifh  (in  order  to 
gain  a  fettlement  in  it).    They  are  not  to  inquire  con- 
cerning fraud  between  the  parties :  that  would  make  them 
a  court  of  chancery.     Mr.  Brijhl  is  not  ftated  to  have         ^ 
been  even  a  parifhioner  of  Tedford ;  and  the  finding  that 
the  parifliioners  of  Tedford  were  no  way  concerned  in  the 
fraud,  excludes  all  prciumption  that  they  were  fo.     The 
fafts  ftatdd  in  this  order  do  not,  in  my  opinion,  warrant 
the  conclufion  of  the  juftices.  —  Mr.  Justice  Page. 
This  cafe  does  not  feem  to  me  to  be  within  the  aft  of 
cf.  Geo.  I.     But,  without  the  aid  of  that  aft,  the  juftices 
liave  a  rij^ht  to  inquire  into  the  fraud.     I  remember  a  cafe 
( I  was  of  counfcl  in  it)  of  St,  Gileses  in  Cambridge, — The 
pauper  bought  a  cottage  there,  and  came  thither  to  fettle: 
and  from  thence  he  was  removed,  by  an  order  of  two 
juftices.     Upon  this,  tlie  man  brought  an  aft  ion  of  af- 
faultand  battery  for  removing  him.     It  was  tried  before 
LoRT)  Chief  Justice  Holt:  and  it  was  infilled,  that 
an  aftion  would  not  lie,  becaufe  it  wa  s  afraudulcnt  pur- 
chafe,  and  fo  no  fettlement.  It  appeared,  that  the  man  was 
not  worth  a  fhilling,  but  had  borrowed  the  whole  pur- 
chafe-money  of  a  gentleman  who  had  an  eftate  in  the  town. 
-^JtioLT  held,  that  the  juftices  hr.da  right  to  inquire  into 
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•^Gintendcd,  first,  That  if  the  Court  was  of  opinion,      R«x«r. 
that  the  evidence  which  the  feflions  ftatcd,  and  believed,     Vwv^tVf 
amounted  to  a  clear  proof  of  a  fa^  which  the  feflions 
thought  it  did  not,  the  Court  had  a  right  to  correft  any 
improper  conclufion  of  theirs,  as  well  with  refpeft  to  a  faft 
anfingfrom  evidence,  as  from  the  evidence  refulting  from  • 
£aft :    that  if  it  were  otherwife,  great  injuftice  would 
frequently  be  done  :  that  it  is  cflential  to  every  appellant 
jurifdiftion  to  correft  every  kind  of  error  which  inferior 
jurifdiftion  falls  into  :  that  if  the  feflions  had  difbelieved 
tlie  evidence,  the  Court  then  had  no  right  to  over-rule 
their  opinion :  the  fending  down  the  cafe  could  anfwcr 
no  ufe,  if  the  Court  could  not  ultimately  correft  the 
opinion  of  the  feflions  tpon  this  point,  becaufe  the  evi-* 
dence  muft  be  the  fame,  and  the  opinion  of  the  juilices 
inuft  be  fo  too,  confcquently  they  would  return  the  fame 
cafe ;  and  if  the  Court  could  not  correft  their  opinion, 
fhe  Court  would  clearly  fee  a  parifh  fufFcring  injuftice 
IFrom  the  decifion  of  a  feflions,  and  yet  would  not,  ac- 
cording to  his  Lordfhip's  opinion,  be  able  to  do  them 
juftice  by  cpfrefting  the  juftices*  raiftake.    As  to  the 
SECOND  point,  it  was  admitted,  tliat  the  evidence  of  the 
ividow  refpefting  the  declarations  of  her  hufband  waj 
admifliblc ;   but  it  was  infifted,  that  if  there  could  be  9> 
good  reafon  why  the  jufticcs  did  not  think  a  fubfequcnt 
i'cttlemeht  proved  by  that  evidence,  the  Court  muft  pre* 
fame  that  the  feflions  were  influenced  in  their  opinioa 
by  that  reafon,  and  not  by  any  abfurd  one  they  happen 
to  give,  efpecially  as  tlicy  arc  not  required  to  give  any 
rcafons  for  their  decisions ;  that  here  was  a  good  reafoi^ 
for  not  paying  attention  to  that  evidence,   namely,  that 
though  the  hulband  pretcr>di:d  a  fraud  in  the  maftcr's 
urning  him  away,  yet  that  was  mere  apprehenfion  of 
his  own  at  moft,  from  vyhich  no  fraud  ought  to  be  col- 
lefted ;    or  rather  it  was  an  apology  he  ufed  to  his  wife 
for  his  having  been  turned  away,  well  knowing  that  he 
had  done  fomething  to  deferve  it:    that  in  this  cafe  this 
fort  of  argument  was  well  founded,  becaufe  it  was  ex- 
prefsly  ftatcd  that  the  maftcrdid  not  give  that  reafon  for 
turning  him  away  ;    fo  that  at  beft  it  was  a  groundlefs 
i'urnule  of  the  fcrvant,  wiiich  by  no  mean^  fljould  have 
weight  enough  to  prevail  upon  the  Court  to  believe  agrofs 
fraud  had  been  committed  by  the  mafter:  that  tliis  being 
the  cafe,  the  fame  argument  was  fuggefted  as  in  the  laft 
point,  namely,  that  it  would  be  abfurd  to  fend  down  a 
cafe  to  the  feflions  to  hear  that  evidence,  which  when 
heard  ought  to  have  no  weight.     Without  fufFering  any 
pbfervatipiu  on  the  caf^i  of  Greenwich  cited  on  the  oth^ 

•    fide. 
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Rix  «H  fide,  Lord  Mansfield  faid  he  was  fatisfied  that  a  dear 
lipTi.Br.  hiring  was  proved,  and  that  though  the  evidence  re- 
jefted  ought  to  be  received,  yet  it  would  only  prodoce 
more  litigation  and  expence,  and  mufl  hare  the  fame 
cfFcft ;  he  faid  he  thought  the  order  ought  to  be  qualhcd. 
—Mr.  Aston  was  clearly  of  the  fame  opinion,  and  that 
to  be  fure  the  evidence  ot  the  woman  ought  to  have  been 
admitted,  but  {landing  alone  ought  to  be  taken  as  in- 
oonclufive,  efpecially  as  the  apprehenfion  of  the  fervant, 
as  to  the  reafon  of  his  being  turned  away,  did  not  appear 
to  be  well  founded :  that  if  the  cafe  was' to  be  fcnt  to  tbc 
feflions  for  them  to  receive  the  evidence,  and  not  condiide 
upon  it  as  evidence  of  the  hiring  and  fcrvicc  at  /6^^, 
which  he  thought  they  fliould  riot  do,  it  would  be  p«s 
duftive  of  expence  without  any  advantage,  and  he  tbooght 
therefore  the  feflions-ordcr  mould  be  qualhecK«-«Mt. 
sTicE  WxLLEs  abfent,  Mr.  Justice  Ashhurit 
ing  of  the  fame  opinion,  the  rule  was  made  abfolyte, 
and  the  feflions-order  quadied. 

'^^'^l!?      836.  Rex  <u.  Burgh,  Hilary  Term,  13.  Geo.  3.  AfSS.^ 
tobTre-futed* ^* •  SERJEANT  HitL  moved,  that  a  leffions  cafe  mi^t 
«n  the  sAdavit  be  fent  dowii  to  be  re-ftated  upon  the  affidavit  of  one 
of  a  pcrtbn  that  Jupholme^  who  paid  to  the  parilh  rates,  and  was  examined 
the  ckrk  of  the  at  the  time  thatthe  cleVk  of  the  peace  wa-  directed  toftatt 
S^^h^evi^    the  cafe  according  to  the  evidence,  and  that  he  had  neg- 
ficoce  truly.      lefted  to  ftatc  the  evidence  of  the  witnefs  yuphc/mc :  he 
admitted  that  he  could  not  fupport  the  order  of  feflions 
as  it  was  ftated,  and  therefore  objefted  to  the  manner  of 
Hating  it. — Mr.  Mansfield,  who  was  on  theotherfidc, 
and  Mr. Hill,  both  flatcd,  that  the  juftices  began  to  doubt 
whether  the  certificate  upon  which  the  prefentfcttlement 
depended  fhould  not  have  been  figned  by  the  churchwar- 
dens as  well  as  overfeers,  but  they  both  agreed  thattl.at 
was  unncceflary,  if  the  majority  of  oflScers  figned. — Mx. 
Mansfield  objefted,  ih:it  Jj^pho/mc's  affidavit  was  notto 
be  received  by  the  Court,  becaufehewas  interefted  by  pay- 
ing the  parifh  rates,  and  the  feflions  ought  not  to  ha\T 
admitted  him  as  a  witnefs;  but  Mr.  Serjeant  Hill 
infilled  that  he  was  made  a  competent  witnefs  by  bcii  g 
fufFcrcd  to  be  examined  ;  that  the  bare  examining  of  a 
witnefs  was  a  waving  of  any  objtftion. — Lord  Maks- 
j'lELD  being  abfent,  Mr.  Justice  Aston  faid,  We  can- 
not admit  an  affidavit  againfl  the  cafe  as  returned  by  thr 
jufticcs  ;  befides,  the  propriety  and  truth  of  the  cafe  arc 
only  attacked  by  an  interelted  perfon.     It  is  immaterial 
vlicn  ihe  evidence  is  objeftcd  to,  if  the  obje<Sion  apy^3^ 
lijring  rlic  tiial.     It  was  in  the  picfcntcafc  taken  dun*. ^ 
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the  trial. — Mr.  Justice  Willes  and  AsHHURSTof  the      Rtx». 
fame  opinion. — The  rule  for  fending  the  cafe  to  the  fcf-      Bwrc«« 
lions  to  be  re-ftated  was  difcharged,  and  the  r\ile  for 
<]^uaflung  the  order  of  ieflioas  made  abfolute* 


VIII.  The  fupcrintendency  of  the  King*s  Bench. 


837.  jtnonymous^  Eafter  Term^  29.  Car.  2.  i.  Vent*  310  TheComtof 
—It  was  moved  for  tlie  fetting  afide  an  order  of  feffions  K.ing'«  Bendi 
for  the  fettling  a  poor  perfon  in  a  town,  who  had  been"*'" •'^^**^ 
fcnt  thither  by  a  warrant  of  two  juftices.and  it  was  con- J^^^^^^^ 
firmed- upon  appeal  to  the  feflions. — But  the  CounTforenorm 
would  hear  nothing  of  tlie  merits  of  the  caufe  ;  the  order  form, 
of  feffions  being  in  fuch  cafe  finals  unlefs  there  were  ati 
<nd  in  the  form. 

8^8.  South  Cadhury  v.  Br  addon,  Af:ch*  Term^  q.  Ann.  The  Comt  oC 
^,  Sulk.  607.— If  the  feffions  revcd'e  the  lirft  order,  and  Kings  Bendi 
that  being  removed  appears  to  be  good,  this  Court  muft^'H"**'^^ 
intend  it  was  reverfcd  on  the  merits,  and  affirm  the  order  ^J"^^^J^^ 
of  feifions.     If  the  feflions  rcverfe  the  firft  order,   and  i^f,  u  afiirai »' 
that  being  removed,  appears  not  to  be  good,  we  muftbadordar. 
intend  it  was  revcrfed  for  form,  and  affirm  the  order  of 
rcverfal.     So  if  the  feffions  affirm  the  firft  order,  and 
that  appears  to  be  good,  we  muft  affirm  the  order  of 
feffions.      But  if  the  firft  order  apfears  bad,   and  the 
feffions  affirm  it^  this  Couct  mui\  jeverfe  it,  bccaufe  it 
appears  naught. 

839.  Rexv.  Bradenhanty  Rafter  Ternt^  29  Geo,  2.  Burr,  The  Court  wUI 
S,  C.  394. — Tvsro  juftices  remove  John  Saunders  from'^o^  ^cnd  an  or. 
Thame  to  Br adenham,  and,  on  appeal,  the  feffions  <///- ^'^^^^^^^^'^^ 
charged  the  faid  order. — ^N  ares,  on  behalf  of  the  parifli  ^^f^^  y^y  ^^^ 
of  Thame  J  on  an  affidavit  ftating  diat  the  order  was  not  minutes  of  tte 
difcharged  upon  the  merits,  which  was  never  entered  into,  fcfliont,  if  the 
but  quajhed  for  ah  apprehended  miftake  of  form,  obtained  J^^  "^"J^^fclT 
a  rule  to  fhew  caule  why  the  order  fliould  not  be  fent  n^*^^j7 
back  to  the  feffions  to  be  reftified,  and  made  agreeable  to  tabliihcd. 
the  truth  of  the  cafe.     But  on  the  other  fide  an  affidavit 
was  produced,  which  denied  that  the  order  was  qualhed 
for  want  of  form, — The  Court  held  it  doubtful  upon 
the  affidavits,  whether  it  was  in  faft  difcharged  upon  the 
merits,  or  quaffied  for  dcfcft  in  form,  and  was  therefore 
clearly  and  unanimouHy  of  opinion  that  the  Court  could 

do  nothing  with  it, 
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ThcCouvrlU  840.  Rex  V.  Hitcham^  Hilary  Term j  33.  Ci?tf.  2.  -BsTf* 
f*"eci]!i*^c*  in  ^'  ^-  489-—TWO  jufticcs  remove  Thomas  Death  and  his 
Jrd€r*thai*it'  ftniily  from  Hitcham  to  RingJhaU\  and  the  feffions,  on 
may  be  amend-  appeal,  vacate  the  order,  on  account  of  his  haying  gained 
€d  as  to  a  parti-  a  (cttlement  by  hiring  and  fervice  in  Hitcham. — Norton 
colarfaft  by  movcd  to  quafli  this  order  of  leffions,  Becaufe,  as  tbc 
«e«r  evidence,    p^^p^^  ^J  ^  ^^^^j^j  ^^^^^  ^^,;^j^  a  family,  he  could  ncrf 

gain  a  fcttlement  by  a  hiring  and  fervice  ;  and  this  let- 
ting himfelf  is  nothing  more  than  a  hiring  for  a  year  and 
a  fervice  for  a  year.  Afterwards,  Mr.  Morton  (who 
t«ras  for  the  panfh  of  Ringjhall)  moved.  That  the  order 
of  feffions  might  be  fent  down  to  be  amended  in  the  fiate 
of  the  fa^s.  He  produced  an  affidavit,  **  that  the  pan- 
^^  per  was  not,  in  fcift,  a  married  man  at  the  time  of  hii 
**  letting  himfelf  to  his  brother  for  a  year;  nor  was  his 
'*  being  a  fingle  man  at  that  time  at  all  contefted :  but 
^  that  the  recital  of  hrs  having  a  wife  at  that  time  was 
'^  infer  ted  by  a  miftakc ;  and  that  it  then  appeared  to  the 
'^  feilions,  upon  the  evidence,  that  he  was  then  a  iingk 
•*  man." — Lord  Mansfield.  Otherwifc,  there  is  no 
queftion  about  the  fettlement:  and  1  wondered  at  its 
being  made  one. — ^A  rule  was  made  to  (hew  cauic  why 
the  order  of  feffions  fhould  not  be  fent  back  in  order  to 
be  amended.  This  rule  was  now  made  abfolnte, 
tliough  very  ftrenuoufly  defended :  for  the  "Court  thought 
it  likely  to  be  a  miflakc,  for  two  reafons.  One  of  tlicm 
was  an  obfervation  of  Mr.  Justice  Dennison's, 
••  That  if  he  was  not  a  fingic  man  at  the  time  of  his 
**  hiring  himfelf,  \ik>  qucflion  at  all  could  have  arifen  at 
•'  the  feilions  about  the  reft  of  the  cafe."  The  other 
fcaibn  to  fulpcft  that  it  was  a  mere  iniltake,  was  i.d.i^ 
by  Mr.  Justice  Foster;  namely,  "  That  the  counfcl 
*'  concerned  for  the  parifh  oi  Hitcham  were  to  vehemcnr 
^*  in  flieir  oppofition  to  its  being  ftated  agreeably  to  tbc 
•*  real  truth  of  the  fa6l.'*  The  feilions  thereupon  re-ex- 
amined the  matter,  and  heard  new  evidence,  which  proved 
the  laid  Thomas  Death  to  have  been  a  lingle  man  at  the 
time  of  the  hiring :  and  they  amended  their  order  ac- 
cordingly. 

If  a  ft^Ticns  be  84 1.  Rex  t\  Jttjliccs  cf  Sitjfcx,  Mich.  Tam,  g.  G«.  :. 
rTr '^'''n  .  ,  ^^'^^^'  —  ^^^  appeal  againft  an  order  of  removal  wis 
ii.riRnt  of  a  fcgularlv  lodged  at  the  Mubac/mas  feffions  1767  at 
i.ccaJ  ca(v,  the  Jt'ttu'otth^  and  the  julliccs  upon  hearing  the  caufe  con* 
i-ourtwjii  giant  cclvlng  a  doubt,  ordered  a  fpecial  cafe  to  be  made  for  the 

^'iimt^,n  ^r^»^^^*^  ^^  ^^^^'  ^^"^"^  o^  }^\v\g'^  Bench.  The  counlcl 
tilt /"fTuin?^     withdrqw  in  order  to  fettle  the  cafe,  but  before  they  had 

•'JCi  n'j»:ttc  ihe  talc.     Ue  alfg  Rex  v,  JullIc«»of  Weftmoieljindy  Mile* 
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come  to  any  agreement,  the  feflions  was  inadvertently      kbs  v. 
adjourned,  and  this  caufewas  neither  retained  nor  ended,  Juiticbi  •y 
Upon  thcfe  fafti  an  application  was  made  to  the  Court      Sw*»»x« 
of  King's  Bench  foe  a  mandamus  to  compel  the  juftices  to 
proceed  in  the  appeal. — By  the  Court.     When  the 
juftices  entertain  a  doubt,  they  may  without  the  confent 
of  the  parties  order  a  fpecial  cafe  to  be  made.     When  the 
juftices  fay,  as  they  did  here,  that  a  fpecial  cafe  ihall  be 
made,  they  virtually  fay  that  the  caufe  fhall  be  adjourned 
over  till  a  caCs  is  made ;    and  therefore  tlie  want  of  an 
adjpurnment  or  a  refpite  is  merely  the  omiftion  of  the 
clerk,  and  may  at  any  time  be  fupplied.     Let  a  mandamus 
go  immediately,  uiilefs  the  refpondents  will  confent  to  a, 
cafe« 

842.   R€xv,  IVoodlandy  Eafier  Ttrm^  26.  Geo.  3.  I.  Term  Wlieiher,  mA^m 
Rep.  261.  —  Thomas  Gufwell  Anne  his  wife  and  their  two  ^}^J^f^^ 
children  were  removed  by  an  order  of  two  juftices  from  p^rUwilariy 
the  pariOi  of  jijhburion  in  the  county  of  Devon  to  the  from  ^-iienc* 
parilh  of  Woodland  in  the  faid  county  ;  and  the  feflions,  they  infer  fued^ 
upon  appeal,  confirmed  that  order,  and  ftated  the  fol- ^'»*«  ^^*  "• 
iowing  cafe  \a)\ — ^That  the  pauper  Thomas  Gufwell  was^^^JJJ^^** 
a  day-labourer,  and  fettled  in  the  parilh  of  tVoodland  by  ^^^  f^^ 
fervitude,  and  that  he  went  into  the  parilh  of  JJhhurton^  wkiKMic  kamm^ 
where  he  rented  a  cot-houfe  at  il.  121.  fer  annum^   in  regard  to  the 
which  he  redded  :  that  while  he  fo  rented  it,  on  or  about  *^J"^*^*^ 
O^ober  1782,  hctook  a  meadow  for  one  year  in  the  faid    *      ^* 
parilh  of  Woodland  at  tlie  rent  of  ten  guineas  of  one 
Mark  Northcotey  who  reiidcd  in  the  faid  parilh,  and 
rented  this  together  with  other  ground  of  Mrs.  Taylor^ 
and  paid  the  poor-xates  thereof,  being  by  covenant  to  be 
rcimburled  by  the  faid  Mrs.  Taylor:   that  tlie  pauper  did 
notftock  it  at  all,  but  at  Cbriftmas  he  let  the  grafs  for  three 
guineas  to  Edward  Barter  {without  Uie  privity  of  tlw 
iaid   Northcote)     until    the    Lady-day    foUowJUg,     wiio 
ilocked  it,  and  paid  the  rent  to  him  :  that  the  pauper  after 
that  (but  not  on  the  fame  day  j  paid  Northcote  his  land- 
lord five  guineas  for  a  half- yearns  rent;    that  there  were 
Several  perfom  who  offered  to  take  the  grafs  of  the  pauper 
before  he  let  it  to  Barter  :  that  lie  the  pauper  laid  up  tbi 
ground  for  mowings  and  then  let  the  fbred  or  mow  to  the 
laid  Mark  Northcote  for  five  guineas,  and  the  after-grals 
for  two  guineas :    that  at  the  end  of  tlic  year,   when  he 
came  to  fettle  accounts  with  Northcote,  the  pauper  re* 

{a)  At  a  former  feflions  t'le  evi-     was  admlHibie,  fencthccsffdovvn  to> 
dence  of  Mark  Nortbcoti  wat  reject,     be  r^'dntd,  and  to  rtcsjvt  hii  cvi» 


•d  ;  bat  the  Court  of  Kin^'a  Bench,     dcacc 
tking  of  opiaion  chat  hii  te^iiopn/ 


ceived 
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K%x  V,      ccived  two  guineas  on  balande  of  accotints,  after  allow- 
WotDLAND.   ing  five  guineas  to  Nortbcote  for  the  half-year's  rent  then 
due:  that  Northcqte  did  not  apply  to  the  pau|fer  to  take 
this  ground,  but  that  the  pauper  applied  to  hini,  and  he 
readily  truiled  him,  ailigning  as  rcaions,  that  he  believed 
him  to  be  an  honeft  man,  though  a  day-labourer,  hav- 
ing known  him  upwards  of  twenty  years  ;    and  tliat  he 
had  heard  juft  before  he  let  him  the  cftiite  that  the  pau- 
per had  received  a  legacy  from  a  brothcr-ifi-law  equal 
to  the  year's  rent :   that  he  (Northcote)  had  frequently 
made  a  pradice  to  take  ground,  and  let  it  out  again  in 
parts  and  parcels  :  that  three  years  previous  to  the  tak  ng 
of  the  above  meadow,  the  pauper  applied  to  the  parifli- 
ofncers  of  Woodland  for  reliefs  on  account  of  licknefs, 
and  was  relieved  by  them :   that  about  half-a-year  after 
t|ie  expiration  of  the  term  for  which  he  took  this  roea* 
dow,  his  wife  applied^  and  received  pay  cf  the  ferijh  of 
Woodland^  he  then  being  iick  in  the  Exeter  hoipital: 
that  he  made  a  firefh  agreement  for  taking  another  field 
of  Northcote^  at  13I.  per  annuniy  on  the  morning  of  the  day 
he  was  examined  before  the  juftices  touching  his  fcttlc- 
ment.     And  the  court  of  feffions  were  unanimoufly  of 
opinion,  that  the  faid  taking  of  the  faid  field  u'as  frau* 
dulent— Clapp,  in  fupport  of  the  order.      It   has  fre- 
quently been  decidea  that  fraud  is  a  fa6t,  and  not  an 
inference  of  law  ;    and  when  the  juflices  at  the  feffions 
have  exprefsly  found  fraud  from  the  evidence,  this  Court 
will  not  draw  a  different  conclufion,   even   though  the 
cafe  ftates  all  the  fails  particularly.     In  the  cafe  of  Sex 
{a)  Ante,  page  v.  St,  Nicholas  in  Harwich  [a)^  renting  lol.  per  annum  did 
703.pl.  620.     riQ^  gain  a  fettlement,  becaufe  it  was  found  to  be  frau- 
dulent.— Wright,  Juftice,  faid,  "  The  juftices  adjudgti 
"  this  fraudulent  y  and  the  circumftances  vindicate  their 
**  adjudication:  but  if  the  fafts  had  not  vindicated  their 
conclufion,  yet  unlefs  it  had  manifeftlv  and  plainly 
appeared  to  have  been  a  mifconclufion,  1  do  not  fceth-it 
we  could  have  adjudged  it  not  to  he  fraudulent.'*     The 
(h)  Ante, page  cafe  o[ Rex  v.  Tedford(b)  is  very  diftinguifhable  from  the 
667.  pi.  586.    prefent.  The  queftion  before  theCourt  was.  Whether  tl  c 
and ^pagc  84.6.   f2^(^^  found  in  that  cafe  amounted  to  a  purchafe  under  the 
*^*  aft  of  9.  Geo.  i.  or  whether  the  purchafe  was  fraudu- 

lently made  in  order  to  defeat  the  aft?  It  was  mcrelv  a 
queftion  upon  conftruftion  of  that  a<5l,  and  could  not 
Be  intended  to  eftablifh  as  a  general  principle,  that  t!:C 
Court  might  in  all  cafes  draw  conclufion  of  fraud  from 
fafts  ftafed.  Th^t  was  Jield  not  to  be  a  fr.tud  in  po:nt  ft 
law  ;  but  here,  it  the  L'ourt  over-rule  the  dccitlon  of  thf 
juftices,  they  mull  fiud  no  fraud  in  point  cf  Ja^.     But  if 

the 
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tlie  Court  Ihould  be  of  opinion  that  they  arc  at  liberty  to       ^"  **• 
enter  into  the /^u7  of  whether /;v7«c/ or  no  frauds  itappcars   Wooi>i.ano. 
that  the  juftices  were  well  waiTantcd  in  drawing  t!ie  con- 
clufion  which  they  have  done.     There  is  a  diftinclion 
between  a  (latenrent  of  facls  and  of  evidence;    and  the 
Court  have  frequently  determined  that,  where  the  cafe 
contains  both,  they  w'ill  rejeft  the  latter  as  I'urplufage, 
and  confine  their  attention  to  the  former.     Now  here 
the  only  part  of  the  cafe  on  which  the  other  fide  can 
fclv  is  the  evidence  of  Noithcotc ;  the  juftices  conld  never 
intend  to  ftate  Korthco!c\  rcofons  for  letting  this  rcncnicnt 
€is  fails ^  for  they  could  not  adjudge  it  to  be  a  fraudulent 
taking,  when  the  reafons  alligned  for  fuch  taking,  admit- 
ting them  to  be  fa£ls,  would  negative  it.     This,  there- 
fore, being  only  evidence,  muft  be  rejcftcd  ;  and  on  the 
reft  of  the  cafe  the  Court  will  fee  no  reafon  to  overthrow 
the  decifion  of  the  feflions.— Fans  haw,  contra,  contend- 
ed, that  where  the  fefEons  only  find  fraud  generally,  this 
Court  is   bound   by  fuch   finding;  but  whenever   the 
feflions  ftate  fafts  fully   and  particularly  from  whence 
they  infer  fraud,  it  is  the  province  of  this  Court  to  draw 
their  own  conclufions  for  thofe  fafts,  without  having 
regard  to  the  adjudication   of  the  court  below.     And 
Lee,  Juftice,  in  the  cafe  oi  Rexv,  Tedford[a\  faid,  *'  If(«)  Burr.  S.  c. 
*'  this  ftate  of  the  cafe  contains  the  whole  of  the  faft,  57*     Ante, 
"  then  the  adjudication  of  the  feflions  fignifies  nothing,  P*'^^^*  P*-^*^* 
*'  if  we  are  of  opinion  that  the  fadts  are  not  fulEcient  to 
•*  warrant  their  conclufions  ;  for  we  arc  to  draw  a  con- 
"  clufion  from  the  fafts,  when  we  have  them   clearly 
•*  before  us."     The  only  queftion  then  is,  Whether  all 
the  fafls  are  fully  before    the   Court?     which  muft  be 
taken  for  granted ;  and  if  fo,  Whether  the  Court  will  not 
fay,  that  theconclufion  which  the  feffions  have  drawn  is 
wrong  ?   Whatever  might  formerly  have  been  the  cuftom, 
it  is  the  praftice  of  the  feflions  now  to  ftate  evidence^ as 
^vellas  fafis^  and  this  Court  will  form  their  judgment 
from  both.     Rex  v.  Brampton  [b)y  Rex  v.  Iloddefden  (r),  {b)  Ante,  pagt 
Rex  i\    Wclford {d)y   Rex  v.   St.    A^richaeFs  in  Bath(c)^A^S*^-*ASZ' 
and  Rex  v.  Langham  ff).     Then  taking  this  whole  cafe  /^^  ^ntc,  page 
together,  it  is  impoflibje  to  fupport  the  decifion  of  the  409.  pi.  377. 
fciLons.      It  is  ftated,  that  this  man  had  credit  in  thc^^  . 

f)arilh  for  ten  guineas  per  annum.   It  was  fo  notorious  that  L 1.  ^ult^^^ 
le  was  the  real  tenant,  that  feveral'perfons  applied  to 
him  to  take  the  winter  grafs,  and  one  aftually  took  it  of  ^'l/^"/*''  j'^*^* 
him  for  three  guineas.     The  evidence  does  not  ftare  any        '    ' 
confpiracy  ;    it  was  a  fair  under-letting,  and  the  mere  ^^^  ^?^^' ^"'' 
circumftance   of  its  beihg   under-let   affords    no    pre-       '^*^^'' 
fumption   of  fraud  ;     Rex  v.   Lfandveiras  (g), —  Curia^^^^^"^^  P'S« 
Vol.  II.  K  kk  advisark '^^-P'*"-*- 


866 
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The  Court  of 
K  ng's  Bench 
may  oiiler  the 
fiilions  to  en- 
quire into  a  U€t 
which  appears 
doubtful  on  ti.e 
original  order  of 
removal,  even 
though  the 
fetUons  ftated 
no  cafe  for  the 
opinion  of  the 
Court. 


Re*''*  advisare  vult.— Afterwards,  on  this  day,  Willei, 
Woodland.  y,^/,v^,  delivered  thc  Opinion  of  the  Court— That  ihcy 
did  not  think  it  neceilary  in  this  cafe  to  give  an  abfolute 
opinion  upon  the  general  queftion.  Whether,  when  thc 
feffions  have  dated  all  the  fafts  particularly,  and  drawn  i 
conclufion  of  fraud  from  thofe  fa£ls,  this  Court  have  2 
right  to  examine  into  the  propriety  of  fuch  concluiion* 
becaufe  they  were  all  of  opinion,  tnat  thc  conclufion  of 
thc  juftices  upon  the  fafts  ftated  in  this  cafc,  that  It  «tfi 
a  fraudulent  takings  was  right. — Order  of  feilions  affirmed. 

843.  Rex  V.  Mar^atfif  Eafier  Term^  ay.  Geo.  3-  I.  Term 
Rep.'jy^. — Two  juftices  remove  a  pauper  from  iLangunwd 
to  Afargam^  on  which  they  adjudged  him  to  be  fettled  ia 
Margam  by  virtue  of  a  certificate  under  the  hands  and 
feals  of  £.  Ruff^  churchwarden,  and  //.  Thomas^  overfccr, 
of  Margam^i  and  A*  Powell  and  S.  TViliu*ms^  juftices  of 
the  peace,  and  attefted  by  two  witnefles.  The  pariih  oi 
Margam  appealed  to  the  next  feffions  at  Glamorgan^  where 
the  order  was  affirmed  on  hearing  the  merits.  Thefe 
orders  being  removed  here  by  certiorari^  this  Court  in 
Hilary  1786  direfted  the  feffions  to  ftatc  thc  number  of 
overfeers  and  churchwardens  of  Margam  at  the  time  of 
granting  the  certificate.  In  anfwer  to  this  rule  the  court 
of  feffions  rcprefented  to  the  Court  of  King's  Bench,  that 
they  could  not  ftate  tlic  fame  without  proceeding  to  cx- 
amme  witnefles  on  both  fides,  which  they  did  not  con- 
ceive themfelves  authorized  to  do  witliout  the  further 
dircftions  of  the  Court  of  King's  Bench.  In  Hilary  Ja^. 
1787  thc  Court  of  King's  Bench  ordered  tlie  court  ot 
feffions  to  examine  into  and  certify  the  number  of 
churchwardens  and  overfeers  of  the  poor  at  the  time  of 
giving  the  certificate  in  1741  ;  and  to  examine  and  bes: 
fuch  evidence  as  fhould  be  produced  by  the  parties  Ij 
ihofc  fadts.  To  this  rule  the  juftices  returned,  that  at  thc 
time  of  giving  the  certificate  there  were  two  ovcrfec:* 
and  four  churchwardens  in  Margam  {a). 

If  the  feffions  844.  Rex  V.  larpoky  Trinity  Tcrm^  31.  Geo,  3.  4.  TVra 

tonfirm  an  o:-  Rep,  7 1. — The  feiTions  on  appeal  confirm  an  order  of  two 
dtrofiwojuf-  juftices  removing  a  pauper  from  Lcominjter  to  Tarfci. 
''^^^'^^f  ^""'I.  The  orders  having  been  removed  here  by  certiorari,  a  ruk 

will  norquajk  itj  but  will  qua/h  the  order  of  ftflions,  and  dire^  thc  fediuns  to  notice  thc  cidtr 
ol  two  jbtiices.    Set  Cadbury  v.  Braddon,  ante* 

(a)  But  the  Cowrt  will  not  fend  a  cidc  according  to  the  mcr>»  of  ik 

cafe  down  to  the  feffions  10  be  le-  cafe.     Sec  Rex  v.  MiddlciJ),  acx, 

ftatid  on  a  meie  formal  objeflion,  if  page  650. 
cnougti  appears  to  enable  them  to  de* 
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was  obtained  on  a  former  day  to  (hew  caufe  why  the      ^s»  *• 

original  order  of  two  juftices,  and  alfo  the  order  of  fef-    Yabfolb. 

fions  confirming  it,  fliould  notbequaflied. — Bearcroft 

now  admitted  that  the  order  of  feffions  could  not   be 

fupported;    on  which  Erskine  defired  that  the  nule 

might  be  made  abfolute. — But  Lord  Kenyon,  Chief 

Juftlce^  faid,  that  could  not  be  done,  as  no  judgment  for 

qualliing  the  original  order  was  entered  on  the  rolls  o£ 

the  fcflions.     If  the  court  of  feffions  had  quaftied,  inftead 

of  confirming,  the  original  order,  there  could  have  been  . 

no  diificuity  now.     But  the  parties  cannot  come  here  per 

faltum  ;    and  as  no  judgment  for  quafhing  the  order  of 

jufticcs  was  given  at  the  fcilions,  we,  as  a  court  of  error, 

cannot  do  what  the  couit  below  fhould  have  done.     Wc 

muft  make  that  part  of  the  rule  abfolute,  which  has  for 

its  objeft  the  qualhing  of  the  order  of  feffions,  and  direft 

the  juftices  below  to  enter  a  continuance  to  the  next  fef- 

jQons  (which  appeal's  to  be  necefTary  from  a  cafe  in 

a.  Strangi)  (a)^  when  they  may  decide  it,- — And  the  Court  (^j  Qgjcre,  I£ 

ordered  this  accordingly.  thecafeof  Rex 

V.  Folded  was  th«  cafe  alluded  to  ?  a.  Str.  ia63.    AntC)  page  844*  pi.  813. 


IX,  Of  cofts  and  charges^ 

845.  Rex  V.  Juftices  of  Nottingham^  5,  Geo.  t.  AfS^.— Thcallowmce 
A  mandamus  wa<  direfted  to  tlie  jufticcs  to  give  cofts  to  of  «>  upon  an 
the  party  in  whofe  favour  the  appeal  had  been  determined,  ^diw  ofmno^ 
But  upon  the  return,  the  Court  held  it  reafonable  for  valis  iathedlf. 
them  to  have  the  power  of  judging  whether  cofts  fhould  cretionof  Uic 
be  allowed  or  not,  and  quaihed  the  writ  oi mandamus,       fcfliom. 

S46.  Si.  Marys  Nottingham  v.  Kiriiington^  Eafter  Term^  The  Court  wiU 
3.  Geo.  3.  2.  Sejf.  Cafes  67. — Moved  for  a  mandamus  to  be  ^^"'  *  r*!^- 
4ireded  to  the  juftices  of  peace  of  the  town  and  county  J^'J^'^I^J^^ 
of  Nottingham'^  commanding  them  to  allow  the  parifli  of  ing  them  to  all 
Kirklington  the  expencc  and  charges  their  officers   had  low  r^i  and 
been  put  to,  in  keeping  a  poor  perfon  from  the  time  qf^^g^* 
Jiis  removal  to  the  parilh  of  Kirklington  till  the  time  that 
the  order  of  removal  was.difcharged  by  the  feffions,  upon 
the  appeal  of  the  parifh  of  Kirklington  from  it.    This  i$ 
.what  is  ordered  by  the  ftatute  9.  Geo.  i.  c.  7.  f.  9.  and 
has  been  allowed  in  the  cafe  of  Rex  *v.  the  Inhabitants  of 
Bofton:r^K  mandamus  was  granted. 

K  k  k  a  847.  Maiden^ 
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The  fcffions  in        847.  Maidenhradley  V.  IVallin^fofd^  Eafter  Terntj  il.GtoX 

ordaring  ettfis     p^i^y  ^4^. — Mr.  Hussey  took  au  exception  to  an  order 

iim  (o  modi      ^f  I'eflions  made  for  cofts  upon  the  flatute  of  9.  Geo  i. 

was  expended,  c*  ?•  bccaufc  it  orders  fo  much  for  cofts,  without  faying 

that  fo  much  was  expended  or  laid  out. — Curia.    It 

appears  by  the  oath  ot  the  parties,  that  fo  much  was  laid 

out. 

^annot^X  ^4^*   ^^^^  ^-  '^^^»^/**^^»    Eafter  Term^    1 6.  Geo.  2.  Burr. 

cofts  on  the  ^-  ^«  205.-^'rhe  feffious  adjourned  the  appeal  to  die  next 
mere  adjourn-  quartcr-feffions,  and  ordered  four  guineas  cofts  to  the 
mcnt  of  an  appellants :  which  order  was  quaihed  as  to  the  cofts ;  for 
appeaL  ^fj^  fcflions  cannot  give  colls  on  a  mere  adjournment  of 

the  appeal,  without  hearing  it. 

r^^nlfdt^a  ^"^9-  ^^^  ^'  ^^^^^  ^*^'*''  ^'^**  ^^'"^  ^^'  ^^^'  ^*  ^"^' 
/LT^xto  at-    ^'  ^*  i94-*^An  order  of  feffions  quafhing  an  infufHcient 

tend  the  event  Order  of  juftices  for  the  removal  of  a  pauper  from  the 

of  another  pre.  parifti  of  Great  Chart  to  the  parifti  of  Kenmngton^  coa- 

fumed  appeal,    eluded  thus  :  "  It  is  further  ordered  by  this  court,  that 

**  the  eofts  of  maintenance  of  the  faid  S,  M.  ITnce  the 

**  time  of  the  removal  to  the  faid  parifh  of  Kenn'mgyMy 

"  ftiall  abide  the  event  of  the  caufc ;  in  cafe  the  faid 

*'  parifli  of  Great  Chart  fliall  think  proper  by  another 

*•  order  to  remove  the  faid  S,  M,  to  the  faid  pariih  of 

*•  Kenning  tort^  and  the  inhabitants  of  Kenning  ton  appeal  to 

**  this  court  from  the  fame." — By  the  Court.  Let  that 

part  of  the  order  which  dircfts  the  cofts  of  maintaining 

the  pauper  to  attend  the  event  of  the  caufe,    be  quafhed. 

If  a  ftfTions  ^5^'   -^^•^'^»  Edgcuucrthy  Hilary  Term  ^  '2X.  Geo,  3.  ^Tcmi 

c.f  be  fen t  .  Rfp.  218. — When  this  fettJement  c%\c  was  argued  in 
down  to  be  hiiii})  Tcrnii  CfX).  Geo,  3.  the  Court,  not  being  fatisiicd  as 
re.ib.tcH,  and    j.^^  ^j^^  f^^^j-^  ^^^^^  ^^  dowu  to  the  fc/Tions  to  bc  re-ftated. 

abaodon'ir''*^  '^'^^^  fclfioHS  accordingly  ftatcd  that  faft,  and  returned 
when  it  i*  re-  thc  cale  hcrc,  when  the  order  of  feflions  was  confirmed, 
turntd,  i!n^      And  though  it  is  ftated  [a)  that  it  was  confirmed  v;ith- 


ipuit  the  tnc  auditionaj  raui  iiateci  ny 
am.ni'uJordir^  uiotionwas  made  in  this  Term  on  thc  part  of  tlie  pariih  of 
iliey  Will  not.  J^.-f^r^nj^Q,  i/,  to difchargc  their  recognizance  (h.)  to  pav  cof:^ 
{a)  /-ntc.  papc<^"  ^^^^  ground  tliat  their  objcdion  to  the  order  of  kl- 
5;.  |)i.  So.  fions,  as  it  was  originally  flatcd,  was  well  founded;  ar.d 
(L)  Given  un-^^^*'^^  confequcntly  ti:c  other  parifh  {Cajlleton)  would  net 
d...  c  h<n.  2.    have  been  eniiikd  to  thc  cofis,  if  thc  Court  had  givca 

c.    i;.    I.    2.    which  fee  j>oil»  p^gt  8 '^9.  j>l.  S^i. 


APPEAL  TO    THI   SESSIONS.  869 

judgment  on  that  cafe.    And  the  cafes  of  Rex  v-  HU-^      Rtx  v. 
chin  {aj  and   Rex  v.  Bray  (b),  where  the  fame  rule  had  Edgeworth. 
been  granted,  were  relied  on. — ButxHE  Court  faid,  that ,  .  . 

\     r       r       y  /••  1  --^  («)  Ante,  p:»ge 

m  thole  cafes  the  parties  fuing  out  the  certiorari  were  not  g^^    |  g^j° 

held  liable  for  the  cofts,  becaufe  when  the  errors  were 

correfted  they  abandoned  the  profecution.     But  that  in  (,b)  Ante,  page 

tlie  prcfent  cafe  the  parilh  of  Edgeworth  had  not  aban- ^54'P*S34« 

doned  the  purfuit,  after  the  cafe  was  re-ftated,  but  hid 

taken  the  chance  of  the  judgment  of  the  Court  being 

given  in  their  favor,  when  it  came  here  a  fecond  time ; 

and  tlierefore  they  ought  to  pay  the  cofts. 


X.  Of  certiorari. 

851.  By  13.  Geo.  2.  c.  18.  it  is  enaftedy  "  That  no  Uoctrthran 

^*  certiorari  Ihall  be  granted,  to  remove  any  conviftion,  (h»\\  be  granted 

**  judgment,  order,    or  other  proceedings,  before  any  ""'**■  within 
..v^.  ^.  .  *.  o  -—-'fix  moDths. 


<*  jufticc  of  the  peace,  or  the  general  or  quarter  feflions, 
"  unlefs  it  be  applied  for  in  fix  calendar  months  after 
**  fuch  proceedings  had  or  made,  and  unlefsr  it  be  duly 
**  proved  upon  oath,  that  the  party  fuing  forth  the  fame 
•*  hath  given  fix  days  notice  thereof  in  writing  to  the 
**  juftice  or  juftices,  or  two  of  them  (if  fo  many  there  be), 
**  before  whom  fuch  proceedings  have  been,  to  the  end 
**  that  fuch  juftices,  or  the  parties  therein  concerned, 
*'  may  (hew  caufe,  if  they  fo  think  fit,  againftiffuing  the 
**  certiorari.'* 

852.  By  5.  Geo,  2.  c.  19.  it  is  cnafted,  **  That  no  fuch  no  certiorari 
"  certiorari  Ihall  be  allowed,  to  remove  any  fuch  judg-  to  be  granted 
*'  ment  or  order,  unlefs  the  party  profecuting  the  certio-  "nlcf»"pon* 
**  rari^  before  the  allowance  thereof,  enter  into  a  recog-  '■^^cogmiAnce,. 
nizance,  with  fufficient  fureties,  before  a  juftice  of 
the  county  or  place,  or  before  the  juftices  at  feflions 
*'  where  fuch  judgment  or  order  fhall  have  been  given 
"  or  made,  or  before  a  juftice  of  the  King's  Bench,  in 
•*  50I.  with  condition  to  profccute  the  fame,  at  his  own 
*•  cofts  and  charges  with  effect,  without  wilful  delay,  and 
"  to  pay  the  party  in  whole  favour  the  judgment  or  or- 
**  der  was  made,  within  a  month  after  the  fame  ftiall  be 
**  confirmed,  his  full  cofts,  to  be  taxed  according  to  the 
**  courfe  of  the  Court  where  fuch  confirmation  Ihall  be. 
**  And  if  he  Ihall  not  enter  into  fuch  recognizance,  or 
**  fhall  not  perform  the  conditions,  the  juftices  may  pro- 
**  ceed  and  make  fuch  further  order  for  the  benefit  of  the 
**  party  for  whom  the  judgment  iball  be  given,  in  fuch 

K  k  k  3  **  man- 


lyo  APPEAL   TO   THE   SESSIOKS. 

**  manner  as  if  no  certiorari  had  been  granted  ;  the  faid 
**  reccgnizancc  to  be  certified  into  the  king's  bench,  and 
"  there  filed,  with  ihe  certiorari  znd  order  or  judgment 
"  removed  thereby.  And  it  the  order  or  judgment  fhall 
"be  confirmed  by  the  Court,  the  pcrfon  intitled  to  the 
•*  cofts,  for  the  recovery  thereof,  within  ten  days  after 
**  demand  made,  upon  oath  of  fuch  demand  and  rcfufal 
of  payment)  ihall  have  an  attachment  granted  for  the 
contempt ;  and  the  recognizance  not  to  be  difcVargcd 
till  the  cofts  are  paid  and  the  order  complied  with. 


ii 


Votiriiorari  853.  Rcg.v*  Mllvertoti^  EaJlcrTcrm^  \,  ^nn.  ^,  Mod,\<u 
lies  till  after  .,— Upon  an  appeal  to  the  fellions,  they  madcan  order  that 
appeal  J  ^j^g  j-j.^  order  fliould  be  qualhed  ;  and  the  party  fciit  to 

the  parifh  from  whence  he  was  thereby  removed,  h 
Wfis  agreed,  the  juftices  of  the  feffions  had  only  power  to 
affirm  or  quafti  the  former  orders,  but  liot  to  make  a  new 
one :  But  becaufe  an  order  may  be  good  in  part,  and  void 
for  rheother  part ;  that  part  which  ordered  the  poor  pcrlcn 
to  be  fent  back  was  quaihcd,  and  the  reil  confirmed. 

Bnt'fth  wtit  ^54"*  R^Z'^'^^^^^^^^^M^^  Mich^Tcrm^  ^jlnn.  i,Sii/t.  147. 
be  filed,  iiis  too  • — A  rule  was  made,  that  no  certiorari  fliouid  be  granted 
latetoobjca.  to  rcmove  orders  of  juftices,  from  which  the  law  hss 
given  an  appeal  to  the  feffions,  before  the  matter  be  de- 
termined on  the  appeal,  becaufe  it  hinders  the  privilege  cf 
appealing;  and  that  if  any  order  be  renioved  before  ap- 
peal, it  fhould  he  fcnt  down  again  :  but  if  the  time  of  ap- 
peal be  expired,  t!iat  caic  is  not  within  the  rule.  VlT. 
Holt,  C/v>/7///r/cr.  — But  afterwards  it  was  held,  tlj:'t 
advantage  mull  be  taken  of  tliis  rule  upon  the  motion  to 
file  the  order,  for  that  alter  it  is  likd,  it  is  too  late. 

Tlierrrf ioMri  855.  Rcxv.  fVarmmftcr'^  Mich,Term^  8.  Geo.  i.  Sfra.^'iC, 
to  remove  an  — An  exception  was  made  to  order  of  feffions,  tliat  ihi 
order  appealed  ceriiorariihould  have  gone  to  the  two  juftices, and  notri 
a '.ainfl,  m.iy  be  ^^^^  fcfTion*?,  bccaufe  it  did  not  appear  that  any  aft  had  b. -. 

fcTion*,  anJie- ^^^^^  »'^^  ^^^^'^'^^»  ^^^"^^  to  Confirm  or  reverie  tie  oicr, 
tarncd  by  il.e.Tj.  A$  to  this  laft  matter,  THh  CoMRT  held  that"  the  ordtr\\:i3 
well  returned  by  the  fcffions.-»— And  Mr..  J  vstice  Kv:.! 
faid,  it  had  been  fo  determined  already  ;  tor  the  jul*ia> 
arc  fuppolcd  to  return  all  the  orders  they  make  to  tie 
fciiions,  where  they  arc  to  be  recorded  ;>). 

(ti)  In  the  cafe  of  Rex  v,  F.aton  may  not   h?  deprived  of  it5  ftvf  cj 

Mr. Jos;  u  £  Bull  ER  faid,  tliatjuf-  t' c   forfeiruica  j     and    when  '^v   ' 

tices  ought    in    all    cafes    to  rriurn  Hone,  a  rctuia  of   "*  e^^fiy  xo  Vk  >  • 

to»iVh'ii<i»i  to  the  feffions,  wijetliiT  an  ttwar'i  is  g':pd,      i.  Term  Rep.  J!f« 
appeal  lies  cr  notj  th<iC  the  crown 
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856.     D  E  X    V,    Inhahitants    of  Stoifotd^   Eafter   Tcrm^  An  order  of 

'^  32.  Geo,  3.  4   Term  Rep,  596.  —  On  an  appeal  rcn^ovat  figtiad 
againft  an  order,  by  which  M,  Shaw^  his  wife  and  eight  ^y^^^'J""**^^ 
children,  were  removed  from  Stotfold  to  CbUvers,  the  or-  in^aifferent'*" 
der  was  quafhed,  fubjcA  to  the  opinion  of  this  Court  on  ceunties,  is 
the  following  cafe: — AI*  Shaw^  the  pauper,  was  born  at  only  vwdahlt, 
Stotfold  in  1741 ;  his  father,  who  died  about  twentv  years  "<*'*'«y  5  »7^ 
iince,  was  then,  and  continued  to  the  time  of  his  dfeath,  a  |„.^'^ivoid'it' 
fettled  inhabitant    of  Chilvers  Coton  \     and   the  pauper  mu^  appMi  to 
JW.  Shaw  has  acquired  no  iettlement  in  his  own  right,  the  next  feOioni. 
except  in  tlie  manner  following.     The  pauper  was  re- 
moved in  the  year  1776,  with  his  wife  and  five  children, 
none  of  whom,  nor  any  of  the  other  children  named  in 
the  prefent  order,  have  gained  any  fcttlcment  in  their 
own  riglit,  from  Sandon  in  the  county  of  Hertford  under 
an  order  of  removal,  in  the  ufual  form  to  Stotfold.    The 
parilh-officers  of  Sandon  took  tliis  order,  and  the  paupers, 
immediately  to  Stotfold^  and  there  delivered  them  with 
the  order  to  the  parifli-ofBcers  of  Stotfold^  by  whom  they 
were  received ;  and  againft  that  order  there  was  no  ap- 
peal.    The  pauper  with  his  family  has  ever  iince  till  the 
Erefent  removal  occafionally  refided  in,  and  been  relieved 
y,  tlie  pariih  of  Stotfold.     It  was  then  proved  on  the 
jpart  of  the  refpondcnts  (after  hearing  counfel  for  the 
appellants,  who  obje£led  to  the  evidence  as  inadmifTible, 
but  which  objeftion  was  over-ruled  by  the  Court)  that 
the  order  of  removal  from  Sandon  to  Stotfold^   and  the 
examination  on  which  that  order  was  founded,  were  in 
fadt  iigned  and  taken  by  the  two  juflices  feparately,  and 
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Rix  V.      not  in  the  prefence  of  each  other;  and  that  one  of  the 

Ikhabitahts^^q  jufticcs,. though  a  raagiftrate  for  the  county  of  ^^rr^ 

orSTQT#«t»y^^^  took  the  cxamin^tioii  and  figned  thp  order  at  his 

own  houfe.iituato  in  that  part  of  the  town  of  Jlty/iom 

which  lies  in  the  county  of  Cambridge  i    R^yjim  being 

partly  in  the  county  of  Qmbridgi  and  pattly  in  that  of 

Hertford. — ^BeArcroft  and  Chambre»  in  fupport  of 

the  rule  to  quafli  the  order  of  feffions,  admitted  that  an 

order  of  removal  unappealed  againft  is  concIafive»  if  made 

by  two  jufiiccs  afting  within  dlieir  jurildidiony  but  con« 

tended  that  the  order  in  1776  was  an  abfolute  nullitj, 

being  made  by  one  juAice  only  who  had  juriidifiion. 

The  itaagiftrate*  who  examined  the  pauper  and  i^ned  the 

order  in  Gnnbridge/bire^  a£tcd  out  or  his  jurildjAion. 

But  a  juflice  of  the  peace  for  one  county  cannot  a&  in 

another ;  his  aAs  there  have  no  greater  force  than  thofe 

of  a  peiibn  who  is  not  k  juftice;  for  there  he  is  not  a 

1 5.  vtn.  Ab.     magiiirate.    Thlen  if  this  order  were  a  nullity  when  it 

II.  D.  t.        was  made,  it  never  can  become  a  valid  inftruroent,  but 

may  be  refilled  whenever  it  is  attempted  to  be  enforced, 

though  there  were  no  appeal  againft  it.     Treipaft  maf 

:  be  btought  for  diftraining  for  a  poor  rate,  if  the  paitjr 

be  not  an  occupier,  though  the  rate  be  jgood  on  the  &ce 

of  it,  and  it  be  neceflarv  to  impeach  it  by  extrinfic  eri* 

dence ;   or  he  may  replevy  the  goods  diitraincd ;    Afd^ 

(a)  «•  BJ.  Rep.  tvardv.  Coffin  {a)\  and  in  that  cafe  the  Court  faid,  that 

13)0.    See      the  confirmation  by  the  feflions  oii  appeal  was  alfo  a 

voLi.pagexi3.  nullity.     This  Ihews  that  it  was  not  only  not  neceflar? 

^ '  *"'  to  have  appealed  in  this  cafe,  but  that^  had  there  been  ao 

appeal,  the  order  was  not  capable  of  confirmation.    In 

{h\  Vol.  i.  page  Rf^x  V.  Fi'ijher  and  Another  (h)^  where  the  defendants  ap- 

53.  pL6i.       pealed  againft  an  order  appointing  them  overfccrs,  on  tlic 

ground  that  the  perfons  appointing  them  were  not  jnf- 

tices,  Lord  Mansfield  laid,  **  1  here  can  be  no  appeal 

to  the  quarter-fcffions  from  the  ads  of  perfons  calling 

ihemfclvcs  juftices,  and  who  are  not  fo.     If  perfons 

exercifc  a  iurifdiftion  who  are  not  entitled,  the  whole 

*•  is  a  nullity,  and  the  party  aimed  at  need  not  pay  any 

(c)  Ante,  page  "  regard  to  it."     Again,  in  Rex  v.  SivalcUffe  (f)  an  Order 

760.  pi.  675.    of  removal  to  Jfcot^  a  large  village  in  fVhichford  parilh, 

againft  which  there  was  no  appeal,  was  afterwa,rds  held 

to  be  a  nullity  ;   and  Lord  Mansfield  faid,  *•  As  to 

**  the  removal  to  Jfcoty  it  was  no  reafon  for  an  appeal. 

•*  It  v.as  in  truth  no  removal  at  all:  it  was  a  mere  nullity." 

There  the  defeft  was  not  apparent  on  the  order  itfclf, 

but  was   explained  by  cxtrinfic  evidence.      That  calc 

proves  not  only  that  an  order,  though  good  on  the  fee 

Of  it,  may  be  impeached  by  parol  evidence,  which  fhcws 

it 
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it  to  have  been  originally  void,  but  alfo  that  the  parifh      I^«^«  *'• 
rcceivinethc  pauper  under  fuch  an  order  is  not  eftoppcd  Ij^habitants 
to  give  that  evidence.     It  arguments  ot  convenience  be 
urged  on  the  other  fide,  it  may  be  obfcrvcd,  that  they 
have  no  reafon  to  complain  of  any  inconvenience,  fincc 
the  pariih  of  Stotfold  have  for  many  years  been  main- 
taining the  pauper  and  his  family,  whom  they  were  not 
bound   to  fupport  at  all.  —  Wilson,   Garrow,   and 
Willis,  contra.    It  is  an  univerfal  principle,  from  which 
it  will  be  dangerous  to  depart,  that  an  order  of  removal 
unappealed  againft  is  conclufive  as  to  all  the  world.    And 
the  objeft  of  the  Legiflature,  in  giving  an  appeal  againft 
orders  of  removal,  was  to  bring  all  thefe  qucftions  to  a 
final  determination  foon  after  they  arofe.     In  this  cafe 
the  pauper  was  not  only  received  by  Stotfoid  parifh  under 
the  former  order,  but  occafionally  relieved  there  for  fifteen 
years.     It  is  to  be  obferved  alfo,  that  there  is  no  objec- 
tion to  the  order  on  the  face  of  it:  The  jullices  at  the 
fefiions  had  jurifdiftion  over  it ;  and  it  ought  not  to  be 
impeached  in  this  indircft  manner,  after  the  time  for  ap- 
pealing againft  it  is  expired.     It  has  been  contended, 
however,  that  it  was  a  mere  nullity,  and  that  Stotfoid 
could  not  liave  appealed  againft  it :  in  anfwer  to  which  it 
muft  be  remarked,  that  almoft  all  the  queftions  refpefting 
the  illegality  of  orders  of  removal  have  arifen  on  appeals ; 
and  many  of  them  too  in  cafes  where  the  defe£t  was  ap- 
parent on  the  Older  ;  Rex  v.  Hareby  (/?),  not  laid  to  oc  (i,)  Ant^  ptfft 
made  **  on  complaint ;"    Rex  'v.  Wefton  Rivers  {b)^  not  766.  pi.  691. 
on  the  complaint   "  of  the  churchwardens  ;"    Rex  v. /^w me,  paw 
fValion  (f),  notfaid  to  be  made  by  '*  two  jufticcs  \'  Rex  761.1)1.684. 
V.  Uplm(d),  only  juftices  of  the  county,  not  "jufticcs  ,,^  ...^  ^.^ 
*'  of  the  peace  ;     and  Ktx  v.  JDobbyn  (e)^  only  julticesi;i,  326.  pi.  314, 
not  of  or  fofy  the  county  ;  and  a  variety  of  umilar  cafes  .  .        • 
might,  if  neccfl'ary,  be  produced.     Thefc  (hew  the  uni-  Li  pl^dTTT 
verfdl  opinion  Qi  frefminfter^Hall  upon  this  point;  for 
if  they  were  not  the  fubjeft  of  an  appeal,  not  only  the  ^'^  ^^y^'  P*^ 
refpeftivc  courts  of  quarter-feflions  have  exceeded  their  ^  *'^'    ^^* 
jurifdiftion  in  entertaining  the  appeals,  but  this  Court 
has  alfo  afted  improperly  in  granting  writs  of  certiorari 
to  remove  the  proceedings  in  fuch  cafes  ;  for  if  the  ori- 
ginal orders  were  nullities,  and  need  not  have  been  ap- 
pealed againft,  it  was  nugatory  to  have  them  returned 
into  this  court  for  the  purpofe  of  quafhing  them,  fincc 
whether  quafhed  or  not  they  could  never  be  enforced.  It 
feems  then  too  much  to  fuppofe  that  the  uniform  pradice 
in  all  the  courts  of  feflions  from  the  reign  of  Charles  the 
Second  to   the  prefent  time,    fanftioned   even   by  the 
jfUtbority  of  Utiv^  Court,  has  been  ill-founded  in  law; 

but 
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Rex  9.  but  that  practice  is  warranted  by  the  conflrudion  of  that 
Ikh^bitahts  claufe  in  the  aft  which  gives  an  appeal  (<»)  to  the  next 
or  STOTFOLD.  f^.flio,^g^  arid  it  has  convenience  and  jutticc  for  its  fupn 
(a)  13.  and  14.  port.  It  is  highly  convenient  to  the  public  that  thcte 
Car.  a.  c.  iz.  queftions  (hould  be  litigated  foon  after  they  arife  ;  and 
*  ^  it  is  morejuft  that  the  parties,  who  intend  to  objeft  to 

an  order  of  removal  on  fome  other  ground  than  the  real 
merits  of  the  cafe,  ihould  be  compelled  to  make  that  ob- 
jedion  early,  than  be  permitted  to  wait  till  all  evidence  is 
loft,  on  which  another  order,  grounded  on  the  mrriu, 
may  be  made.     There  is  alfo  another  reafon  why  the 
evidence  ofiered  (hould  not  have  been  admitted,  becaul'c 
the  parties  to  be  afFefted  by  it  could  not  be  prepared  to 
repel  it.     As  to  Rex  v.  Sivaiciijffi ;    the  village  to  which 
the  order  of  removal  was  direfted,  was  not  a  parifh,  and 
did  not  maintain  its  own  poor ;   there  was  therefore  no 
(h)  Ante,  page  one  to  appeal.  But  in  Rex  v.  Kirkby  Stephen  (^),  it  was  held 
7i;9.  pi:  748.     that  an  order,  though  made  to  the  parifh,  inftcad  of  the 
town(hip  which  maintained  its  own  poor,  was  conclulivc 
on  the  latter,  though  there  were  no  appeal,     'f  he  cai: 
(0  1.  Bl.  Rep.  of  Mibivardv.  Caffin(c)  cannot  indeed  be  reconciled  with 
1330.   Vol.  i.    the  other  cafes :  but  it  is  to  be  obferved  that  £>^  Gke^, 
pigeiis,  pi.     Chief  Juftice^  was  abfent  when  it  was  decided  ;  and  in  a 
*'"•  fabtcquent  cafe  at  w//f />Wi/j,  Buller,  Jufticiy  ruled  dit- 

(./)  Hunting-    fcrcntly ;    KettU  and  Another  v.  lVahon{d).     That  was 
don  Spring        trcfpafs  for  taking  a  diftrefs  for  a  poor  rate ;  the  queftion 
Aflizep,  1780.   was,  Whetlicr  the  two  plaintiffs  were  joint  occupiers: 
And  Bi^Li.ER,  Juftice^  faid,  that  it  was  a  proj>er  quertion 
to  be  tried  at  the  feflions,  and  could  not  be  gone  into  in 
that  aftion.     Now  if  only  one  occupied,  the  other  was 
(A  Kafter,        '^^^  ^'^    occupicr  at  all.     In  Rix  v,  SaltremCc)y  on  an 
24.  Geo.  :j.       appeal  againft  a  parilli  indenture  of  apprentice ihip,  one 
li.  R.    s?c       ohjedion  here  was,  that  the  fcfTions  had  rcfuled  to  rc- 
\o!.j.  page 555.  ^^j^g  evidence  to  fhew  that  at  the  time  of  ligning  the 
**^'  ^^*'  indenture  the  name  of  only  one  juftice  was  put  to  u  :  to 

this  it  was  anTv^ered,  that  tlie  appellant  fhould  have  ap- 
pcaleJ  before  lieligned  the  counterpart,  and  that  liis  having 
e>;ccutcd  it  fliould  operate  as  an  eftoppcl  to  lus  afterwaic!> 
impeaching  it :  and  of  this  opinion  were  the  Court,  ^o 
in  this  Cife  the  parilh  of  Stotfold^  by  receiving  the  pauper 
tinder  the  order,  are  chopped  to  impeach  it  now  :  if  they 
had  intended  to  difpiite  its  validity,  they  ftiould  have  ap- 
pealed r.gainft  it  to  rhc  next  feflions. — Thf  Coitrt  took 
tune  to  confidcr  of  this  cale  ;  and  now  the  counfci  n^ov- 
iv?  for  the  opinion  of  the  Court,  Lord  Kf:NYON,  Ch-rf 
yu/hcc^  faid,  that  he  was  not  then  prepared  to  ftatc  from 
his  p.ipers  the  reafons  at  length  upon  which  their  judg- 
ment was  founded,  but  that  he  had  tlioroughly  and  at- 
tentively 
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tentively  confidered  the  queftion,  and  that  the  refult  of 
his  deliberations  and  of  the  reft  of  the  Court  was,  that  cr-iroxroLD. 
the  former  order  was  only  vo'^dabie.,  not  abfolutely  vo\d\ 
and  therefore  that  it  was  neceflary  tor  the  pariih  who 
wi(hed  to  avoid  it,  to  have  appealed  againil  it  in  the 
regular  courfe  of  proceedings.  That  it  would  he  ex- 
tremely inconvenient  to  permit  a  pariih  to  fet  afide  an 
order  of  removal  at  any  diftance  of  time,  which  had  been 
acquiefctd  under  for  ye^rs  without  any  difpute.  And 
that  a  diftinftion  had  always  prevailed  between  void  and 
Voidable  inftruments;  a  ftrong  inftance  of  which  was, 
that  on  the  conftniftion  of  tlie  ftat.  Wefim'wficr  2.  c.  1. ; 
which,  though  it  cnads  that  all  fines  contrary  to  that  aft 
ffaairbe  ipfo  jure  null,  has  been  held  to  mean  only  vw- 
dable  by  lonie  legal  proceeding. — Grose,  Juftlcey  alfo 
ddded,  that  in  a  cafe  in  Strange  [a)  it  was  held,  that  the  (^)  Albrightoa 
fcflions  "  have  power  to  look  into  the  jurifdiftion  of  the  an^  Shipton, 
**  jufticcs"  removing. — Fer  Curiam.  Order  of  fclfions,  An!e%dr°'6i 
qualhing  t\\t  original  order,  confirmed.  pi  678. 

857.  Rex  V,  Inhabitants  of  Tolpuddley  Eafter  Tcrm^  32.  ^j^^  pauper 
Geo,  3.  4.  Term  Rep.  671. — The  juftices  at  the  quarter- remcd  2 


o  cows 


feflions    in  Dorfetjh'ire  confirmed   an  order,  by  which  at  3I.  los.  per 
G,  Hill  his  wife  and  their  feven  children  were  removed  *»*'»•  "^h,  and 
from  Puddlttown  to  Tolpuddle,  fubjeft  to  the  opinion  of  ^jj;^^  J'^^^^^^ 
this  Court  on  the  following  cafe  : — John  Chapman  was  ^^^  hefJdhi 
the  tenant  and  occupier  of  a  certain  farm  in  the  parifh  of  particular  fields 
Volpuddle,  part  of  the  ftock  of  which  farm  confiftcd  pf  for  a  certain 
cows,  which,  according  to  the  ufual courfe  of  hufbandry  J*^*^.®^^^*^/"*^* 
in  that  county,  had  been  conftantly  let  to  fome  dairy-  ti^c"nJ^!^r 
man.      The  pauper  rented,  under  a  verbal  agreement,  cattle  wa$  to 
thofe  covf%o{Chapmany  being  twenty  in  number,  at  the  rate  departure  there: 
of  3I.  10s.  per  cow  per  annum  ;  it  was  alfo  agreed  between  "  was  held,  that 
the  parties  (as  is  ufual  in  fuch  contrafts  in  the  county  menrwi  h'^^'he 
•of  Dorfct)  that  the  owner  of  the  cows  (hould  feed  and  ,  j.  and  14. 
fupport  them  ;  and  for  the  purpofe  of  feeding  and  fup-  Car.  a.  c.  ix; 
porting  them  in  the  beft  manner,  that  fuch  cows  fhould  and confequem- 
depafture  in  certain  lands  called  the  Cow  Leaze  Grounds  Jy  5*'"*^  ^ 
from  May-day  to  the  i8th  of  Septembers  and  after  that  '"'''™*"^  ""^ *^' 
time  in  certain  meadow  grounds  which  are  kept  for  that 
purpofe,  from  the  time  the  fame  arc  mowed  ;  both  which 
grounds  were  part  of  the  faid  farm,  and  then  in  the  oc- 
cupation of  Chapman  ;  and  when  the  pafturc  of  the  mea- 
dow grounds  was  con  fumed,  that  the  cov/s  fliould  be  kept 
by  Chapman  in  fome  other  of  the  farm  grounds  with  his 
other  cattle,  or  be  foddered  in  the  farm-yard  witli  hay 
by  him.     The  land,  called  the  Cow  Leaze ^  was  to  be  laid 
up  by  Chapman  at  Lady-daj^  and  uot  fed  upon  by  any 

cattle 
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Rexv,  cattle  whatfoevcr  unlil  May^day.  Chapman  vrz%  not  to 
feed  any  other  cattle  either  in  the  Cow  Lea%e  or  meadow 
grounds  whilft  the  fame  were  fed  by  the  cows  (o  rented 


IvMABiTANTs  £^gj  ^^y  othcr  cattlc  either  in  the  Cow  Leaxe  or  meadow 

^loM^*      grounds  whilft  the  fame  were  fed  by  the  cows  fo  rented 

by  the  pauper  ;  but  the  hay  of  the  meadow  grounds  was 


cut  and  taken  by  Chapman^  and  the  Co'Uf  Leaxe  ground 
was  fed  by  him  after  the  cows  had  quitted  fuch  grounds. 
In  cafe  any  cow  did  not  calve  on  or  before  Alay^ay^  or 
if  any  of  them  afterwards  dic^,  or  became  barren,  an  al« 
lowance  was  to  be  made  to  the  pauper ;  and  in  cafe  of 
ficknefs  amongft  the  cattle.  Chapman  was  (as  is  ufual  in 
fucli  cafes)  to  defray  all  expences.  The  pauper  was  not 
bound  to  repair  any  fence  in  any  ground  in  which  the 
cows  were  fed.  It  was  further  alfo  agreed,  that  the  pau- 
per (houUl  have  a  dwelling-houfe  on  the  farm,  a  right  of 
feeding  a  marc  on  the  farm,  and  keepiiig  his  pigs  in  the 
vard,  and  of  cutting;  fuel  for  the  ufc  of  the  dairv  :  but  he 
bad  no  otlier  right  whatfoever.  The  faid  contraft  con- 
tinued in  force  for  the  fpace  of  five  years;  during  the 
whole  of  which  time  the  pauper  refided  in  the  faid  houfc 
in  the  parilh  of  Tclpuddlc.  'I'hc  above  are  the  ufual  and 
culioinary  terms  in  fuch  contrafts  in  the  county  oi Dor- 
f^i ;  it  is  the  common  praftice  for  tenants  of  farms  to  let 
cows  upon  thefe  iarras;  and  fuch  letting  is  called  a  let- 
ting of  a  dairy. — Beap.croft,  in  fupport  of  the  order 
(*)  A**?,  page  o:  fcflions^  relied  on  the  cafe  of  Rex  v.  Piddictrenthice  [a) 
iLu  jfL  i.;9,  2^  dccifivc  of  the  prefent;  obferving  that,  if  there  were 
any  difference,  this  was  a  ftronger  cafe  than  that ;  be- 
caufe  heie  by  llie  agreement  the  cows  were  to  be  fed  on 
certain  clofes,  to  the  cxcJulion  of  the  farmer's  poirellion; 
io  that  for  a  certain  part  of  the  year  he  had  the  exclufive 
pciilirion  of 'ciid'e  tields  (/;). — Mili.es  and  Bond,  contra^ 
ar;;ucd  that  the  pauper  gainc^d  no  fettlement  in  ToIpwidU^ 
whether  this  c'afe  were  confidcied  on  the  words  of  the 
ibtute  :q.  and  14.  Car.  2.,  or  on  the  authority  of  decided 
cafes.  First,  Ey  the  13.  and  14.  Car,  2  c.  12.  f  i. 
two  juilices  are  authorifcd  to  remove  perfons  wlio  come 
to  fcttJc  in  ajiy  tenement  under  the  annual  value  of  loi. 
It  is  true,  that  that  aft  was  pafled  to  prevent  vagrancv; 
and  that  the  ability  of  the  pauper  has  been  confidered  as 
the  criterion  of  judging  whether  or  not  the  party  come 
within  it :  but  it  muft  not  be  forgotten,  that  the  Itatute 
itfelf  has  pointed  out  the  means  of  afcertaining  thrit 
ability.  It  is  therefore  no  argument  to  fay  that  there 
may  be  other  inftances  of  ability,  the  llatute  having  tic- 
fcribcd  the  only  one  which  is  tlie  ground-work  of  a 
I'ett'cmcnt,  namely,  that  oi Ji'ttli'jg  on  u  tencKitnt  of  a  ccr- 

{b,  Whicl»,it  WAS  admittfcd  b/  the     fiom  the  Ccutt,  were  cf  ihc  ^nnuil 
oih;:r  lidc,  ia  &iUwer  to  a  quciUon     value  of  more  than  xol. 
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tain  value.     Now  "  tenement"  has  a  clear,  known,  and"      Rex  v. 
defined  fignification.     It  is  the  operative  word  in  the  ^**'"^"'"^^"''* 
ftatute^^i>^fin(rt).    LordCok£,  in  commenting  upon  Totpc^»t« 
it  (^),  fays  it  includes  not  only  all  corporate  inheritances,  * 

but  alfo  all  inheritances  iffuing  out  of  them,  or  cortcern-  l^i^f^^'^ 
ing,  or  annexed  to  the  fame  ;  and  that  they  may  all  be  ,3.  nd.  i.e.  i. 
entailed.    But  "  if  the  grant  be  of  an  inheritance  merely  (i)  Co.  Lie 
pcrfona),  or  to  be  cxcrcifcd  about  chattels,  and  is  not  19.  *>• 
iffuing  out  of  land,   nor  concerning  land,  they  cannot 
be  entailed,  becaufc  they  favour  nothing  of  the  realty." 
Whatever  therefore  is  a  tenement  may  be  intailcd ;  and, 
zfice  verja^  whatever  is  not  the  fubjeft  of  an  entail  is  not 
a  tenement.     But  the  intereft  which  this  pauper  topk 
could  not  have  been  entailed  :    it  was  not  a  tenement ; 
for  it  was  neither  the  land  itfelf,  nor  any  intereft  arifiiig 
out  of  land.     It  was  a  mere,  perfonal  contract  for  the  ufc 
of  cows  during  a  certain  part  of  the  year.     The  farmer 
did  not  part  with  the  land :  he  ftill  continued  in  law  the 
occupier  of  it;  an^  might  have  brought  trefpafs  for  anjf 
injury  done  to  it,  or  ejedment  to  recoVer  the  i?nd  itfeli ; 
neither  of  which  the  pauper  could  have  brought,  and  yet 
both  of  which  lie  might  have  maintained,  had  he  been 
the  occupier  of  tlie  land  :  Nay  (ftriftly  fpcaking)  he  was 
not  even  the  occupier  of  the  cows.     This  was  not  a  let- 
ting of  the  cows,  and  of  the  fields  on  which  they  were 
to  be  depaftured :  but  the  farmer  continued  in  polleilion 
of  both  ;  who,  in  order  to  induce  the  pauper  to  give  a 
certain  price  for  the  milk  of  the  cows,  engaged  that  they 
fhould  be  fed  on  particular  grounds.     This  therefore  is 
not  diftinguifhable  from  any  other  perfonal  cont raft  ;  it 
is  like  an  agreement  for  the  ufe  or  feeding  of  any  other 
animals,  as  horfes  or  gecfe ;  or  like  taking  the  neece  of 
fheep,  the  apples  of  an  orchard,  or  the  hops  o\\  an  hop- 
ground;  neither  of  which  is  the  taking  of  a  tenement. 
Secondly,  All  the  cafes  have  turned  on  the  legal  mean- 
ing of  the  word  '*  tenement."     \n  Rex  v.  Alinchinhamp^ 
ton[c)y  the  Court  faid,  that  taking  the  pafture  of  a  piece  (^^  Aiue,fMifr 
of  ground  was  not  more  than  taking  the  heibage,  or  tak-  145.  pi.  185. 
ing  a  common,  which  could  not  be  efteemed  part  of  a 
tenement  within  the  meaning^of  the  ftatute.     In  Rex  "j. 
IVhixley  (d),  a  cattlegate  was  confidered  as  a  freehold,  ^^  g^^^^^  p,^, 
which  could  only  he  devifed   according  to  the  ilatute  155.  pi.  196.   • 
of  Frauds.     In  Rex  v.Old  Jhesford  {e)y  where  a  fifliery/ ^  j^^^^ 
was  held  to  be  a  tenement,  the  Court  cxprcfsly  faid  that  157.  pi.  I97. 
the  foil  paflcd.    In  Rex  v.  Stoke  {f)  there  was  a  complete  /f\  ^„jg^  j^g^ 
takingof  the  meadow  ground  for  ten  months;  forthcpau-  ,59.  pi.  i^%, 
per  took  ihehay-grafs  and  after-math  of  the  meadow,  and 
iien^cd  it.  And  the  cafe  of  Rex  v.  Lo.kerly  [g)  is  exprefsiy  (g:)  Ante,  page 

ill  »6S'  P^  «76« 
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R IX  tr.      in  point.    Although  the  words  *•  let"  and  *•  demife"  aod 
•.B'TAWTi  "  dairy"  were  in  3iat  cafe,  the  Court  faid  that  no  inte- 


R 

OF  TcL-  yg£^  ji^  jj^g  jj^j  paffed :  that  *•  a  tenement  muft  lie  in 
•'  tenure,  and  muft  relate  to  land,  whereas  that  contnfi 
**  related  to  the  cows ;  that  it  was  onl j  an  agrecmeDt  for 
*^  tlie  ufe.of  the  cows  and  the  feeding  of  them  ;  and  tbt 
*^  it  was  merely  perfonal."  And  notwithftanding  dK 
authority  of  this  cafe  was  in  fome  deCTce  fliakcn  in  thtf 
(a)  Ante,  page  of  Rex  v.  Piddlttrentblde  (a)^  it  may  be  fnfficicnt  to  ob- 
261.  pL  1 99-  ferve,  tliat  that  cafe  may  ft  ill  be  fupported,  though  the 
intcreft  which  the  pauper  in  this  cafe  took  be  not  con- 
fidered  to  be  a  tenement,  for  there  the  pauper  took  t 
rabbet-warren,  which  alone  (the  Court  (aid)  wasfofi- 
cicnt  to  give  a  firltleniciit,  and  therefore  it  was  unnc- 
ceffary  for  the  Court  to  have  gone  into  the  other  point; 
and  Lord  Kenyok  exprefsly  faid,  that  on  tlic  odier 

fioint  that  cafe  was  diftinguiuiable  from  R.  v.  Lockak 
n  Rex  z\  Fillongley  {b)  Buller,  yizjhce^  faid,   that  it 
175-  P*«  *>o-   was  better,  for  tlie  fake  of  certainty,  to  abide  by  the  Ibid 
letter  of  the  a*St  of  parliament.   Now  Rex  v,  Locknly  wii 
decided  upon  the  ftrift  letter  of  the  a6i,   bccaafe  the 
Court  did  not  confider  the  taking  of  a  dairy,  whidij 
explained  as  it  was,  was  onlv  a  perfonal  contrad,  t» 
be  the  taking  of  a  tenement.     But  even  if  the  proprietj 
of  the  decifion  in  Rex  v.  Locker ly  were  more  queftion- 
able  than  it  is,  had  it  been  res  Integra^  yet  as  it  has  bcca 
conftantly  a£led  upon  for  a  feries  of  years   in  Dnjit- 
J?nre,  where  from  the  mode  of  cultivation  more  qucf* 
tions  have  atifen  upon  this  fubjecl  than   in  anv  oti.cr 
county,  it  ought  now  to  be  fupported.    In  Rex  v.  Thnr- 
(c)  2.  Term    Jo}i[c),   where  a  conviftion,  univerfally  admitted  to  he 
Kcp.  18.  inaccurate,  was  fupported  becaufe  it  was  taken  from  tlic 

precedent  in  Biint^  tlie  Court  faid,  "  that  it  was  better 
*'  for  the  fiihjefts  that  even  fauhy  precedents  Ihould  net 
"  be  Ihaken,  than  that  tlie  law  mould  be  uncertain/*— 
Lord  Ken  von.  Chief  JuJIicc  It  is  certainly  very  njiirh 
to  be  wilhcd  that  the  dccifions  of  the  magiilrates  below 
fliould,  on  examination  here,  be  found  to  be  confonantto 
the  laws  of  the  land  ;  and  I  am  happy  to  tind  that  \vc 
are  relieved  from  the  fuppofcd  inconvenience  of  fcndin| 
down  a  new  code  of  laws  to  the  county  w^hcre  tliis  qiKl- 
tion  arofe,  hecaufc  our  opinion  upon  this  cafe  conam 
with  that  formed  by  the  jufticcs  afting  in  their  feiTion.s 
as  well  as  that  by  the  two  juftices  who  made  the  ori- 
ginal order.  From  the  pafling  of  the  ftatute  of  Car.  l. 
to  the  prcknt  time,  the  conftruftion  put  on  it  has  been 
(wliat  is  called)  a  liberal  conftruftion,  in  order  to  confer 
a  fettlciucnt  on  ihofe  perfons  who  have  die  ability  ta 
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a  tenement,  which  the  ftatute  has  cftablifhcd  is  the      Rix  ♦. 
;rion.     I  confefs,  it  feems  to  mc  impoiEble  to  re- ^^^H^^'^TANTt 
:ile  the  deciiion  in  Rex  v.  Locket  iy  with  our  deter-     ^^J^^J 
ation  in  this  cafe,  that  the  pauper  gained  a  fettlement 
'olpuddk  \  but  if  we  are  of  opinion  that  that  cafe  can- 
be  fupportcd,  it  will  be  more  manly  to  fay  fo  in  ex- 
s  terms,  than  by  endeavouring  to  make  nice  diftinc- 
s  to  induce  the  magiftrates  below  to  confider  it  as 
luthority  hereafter.     When  the  cafe  of  Rex  v.  Piddle-- 
ih'ide  came  before  u^,  we  all  doubted  of  the  deci(ion 
Rex  V.  Lockerly'y   but  there  being  another  diftinft 
diud  upon  which  we  were  warranted  in  fupporting 
fettlement,  we  were  not  dircftly  called  upon  to  over- 
;  that  cafe.   But  now  it  being  impoffible  to  diftinguifh 
veen  this  cafe  and  that,  I  think  we  are  bound  to  deny 
authority  of  that  caie,  and  to  fubititute  in  its  room 
tter  expofition  of  the  ftatute  of  Car,  2.     It  has  been 
jed,  that  if  we  decide  this  to  be  a  tenement,  we  (hall 
art  from  the  words  of  the  ftatute :  but  in  this  cafe 
pauper  took  a  tenement,  emphatically  a  tenement. 
y  thing  is  a  tenement  which  is  a  profit  out  of  land, 
order  to  take  a  tenement,  it  is  not  neceftary  that  the 
ty  fhould  have  the  fee-fimple  or  fee -tail ;  any  minute 
^reft  in  land  is  parcel  of  a  tenement:  fach  minute 
^reft  indeed  cannot  be  entailed,  but  all  the  parcels, 
en  confolidjited  together,  may.   A  beaft-gate  has  been 
d  to  be  a  tenement ;   artd  yet  that  is  not  the  whole 
d,  but  the  profits  of  the  land  to  a  certain  ^xiount. 
here  the  profits  of  thcfe  lands  are  to  be  taken  exclu- 
:ly  by  the  cows  which  the  pauper  rented.     If  the 
tie  had  been  his  own,  and  he  had  rented  the  feeding  of 
ni,  that  would  have  been  unqueftionably  a  tenement  $ 
t  the  taking  of  the  pafture,  the  hay  and  after-math  : 
1  1  think  that  thcfe  cows  were  the  pauper's  for  a  cer- 
n  period ;  they  were  not  fo  far  his  own  that  he  could 
/e  fold  them,  but  they  were  his  that  he  might  ufc 
m  under  the  contraft  for  a  limited  time.     And  this 
s  not  the  lefs  a  taking  of  a  tenement,  becaufe  the  pau- 
•  could  only  enjoy  the  land  in  a  particular  mode  j  for 
many  farms  the  tenant  ftipulatcs  that  he  will  not  de- 
[lure  ftieep  or  horfes  on  particular  grounds.     I  do  not 
therefore  why  this  is  not,  ftriftly  fpeaking,  a  tene- 
?nt ;  for  the  pauper  had,  for  a  certain  part  of  the  year, 
;  exclufive  right  to  ihfc  pafturage  ot  thefe  grounds, 
be  taken  by  the  mouths  of  the  cattle. — Ashhurst, 
'/lice.  The  cafe  of  Rex  v.  Lockerly  does  not  appear  to 
;  to  have  been  decided  according  to  the  true  meaning 
the  ftatute  of  Car.  2,. ;  and,  being  of  that  opinion, 

it 


to  gnard.  Then  the  qucftion  here  i 
not  fairly  be  faitl,  tliat  this  pauper  r 
the  annual  value  of  ten  pounds  in 
firft  place,  he  had  the  (cparate  pol 
in  the  next,  he  rented,  not  nierel 
cows,  but  die  cows  thcmfelves,  and 
tain  qualifications ;  for  he  had  a  rif 
even  to  the  exclulion  of  the  farmer  J 
■were  not  depaitured  where  the  leHbr 
cuiar  fields ;  and  during  a  ceruin  j 
other  cattle  were  to  be  fed  in  thou 
that  time  therefore  the  pauper  had  ; 
of  the  profits  of  thofe  fields,  which 
of  the  land  itfelf.  And  though  th: 
amount  to  an  annual  dcmifc  of  the 
part  of  the  year  the  pauper  had  tlie  i 
the  profits ;  and  it  is  not  neccfiary  ui 
the  party  Hiould  have  the  tenement 
Then  as  this  pauper  rented  fcventy 
as  tar  as  the  tell  ot  ability  goeS)  he  v 
pcrfons  defcribed  in  the  preamble  of  I 
and  on  principles  of  public  conveiti 
nion,  that  he  took  a  tenement  of  the 
pfr  annum  within  the  meaning  of  th 
—BvuLZR,  Jiifiice.  The  firil  quefti. 
cafe  has  not  been  already  decided  i  I 
ill*  V.  PiddUtt  cnlhide  ;  and  tlie  argu 
us  by  the  counlL'l  againfl  the  order  o 
hering  to  decided  cafes,  ought  to  wci 
porting  that  cafe.  In  that  cafe  thcr 
wiinn  each  of  which  the  Court  eave 
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ground,  namely,  the  taking  of  the  rabbet-warrcn,  Rex 
at  what  was  faid  by  th?  Court  in  that  cafe  relative 'wHABiTAjiTi 
dairy  was  extrajudicial :  perhaps  if  a  queftion  were  ®'  ^^^' 
e  hereafter  on  the  other  point,  the  taking  of  the  ^" *•**•'• 
It,  the  fame  argument  would  be  applied  in  that 
and  it  would*  be  contended,  that  Kex  v.  Piddle* 
ie  was  decided  on  the  dairy,  and  not  on  the  rabbct- 
i ;  and  thus  the  cafe  which  we  confider  to  have 
ghtly  determined  on  two  grounds,  would  be  frit- 
iway,  and  would  be  no  authority  upon  cither. 
:hink  that  that  is  not  extrajudicial  which  is  made 
:  in  the  cafe,  and  afgued  upon  at  the  bar.  The 
•'  Rex  V.  Piddletrenthide  therefore  I  confider  as  a 
I  authority  on  thievery  point.  Then  it  was  con- 
,  that  the  great  criterion  is  the  ability  of  the  pau- 
marked  out  by  the  ftatute.  Now  this  pauper  had 
ility  to  rent  feventy  pounds  per  annum^  and  the 
n  is,  Whether  that  did  not  gain  him  a  fettlement  ? 
I  it  it  is  faid,  that  he  had  no  intereiV  in  land ; 
z  particular  fields  were  not  the  objeft  of  his  con- 
that  he  merely  rented  the  cows  ;  and  that  the 
was  a  perfonal  contraft :  but  I  think  that  he  had 
reft  in  land,  and  that  unlefs  he  could  have  had  all 
(fits  of  the  meadow  for  a  certain  part  of  the  year, 
lid  not  have  taken  the  cows.  Another  argument 
lat  becaufe  the  pauper  had  not  an  intereft  which 
)e  entailed,  it  was  not  fufficient  to  confer  on  him 
mcnt.  But  whether  a  thing  may  or  not  be  cn- 
Jepcnds  upon  xhtfubje^  motter^  and  not  upon  the 
which  the  party  has  in  the  fubjeft.  Here  the  in- 
^hich  the  pauper  had  could  not  be  entailed  on  ac- 
3f  the  imbecility  of  his  eftate.    But  fuppofing  his  . 

,  vvhich  was  only  temporary,  had  been  perpetual ; 
*  J,  had  granted  to  him  and  his  heirs  the  right  of 
ring  twenty  cows  for  fix  months  in  every  year  ; 
.  that  might  be  entailed.  But  this  cafe  goes  ftill 
;  becaufe  by  the  very  terms  of  the  contraft  no 
attle,  not  even  thole  of  the  farmer  himfelf,  were 
id  on  thofe  particular  grounds  on  whic!i  the  pau- 
)ws  were  to  departure  ;  therefore  he  had  the  ex- 
poflcffion  of  thofe  fields  during  that  time.  This 
jrcat  way  to  anfweir  the  difficulty  ftated  at  the  bar; 
at  prcfent  advifed,  it  fcems  to  me,  that  if  the 
had  the  fole  pofifeffioh,  or,  which  is  the  fame 
the  fole  profits,  he  might  have*  maintained  tref- 
) ;  but  on  that  point  it  is  not  neccflary  to  give  a  («)  ri4/#  Wel^ 
\  opinion. — Grose,  Juftice.  I  was  always  fur-^'-Haii,  BuU. 
at  the  determination  of  Rmx  v.  Locktrly^  becaufe  ^•''*  •i* 
.  II.  L  1 1  the 
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Rtx  «.  the  pauper  took  a  dwelling-houfe  as  well  as  the  diiry, 
Inhabitants^^^  the  cafe  happened  after  it  had  been  decided  that  a 

pudc'lc.      windmill  and  a  rabbet-warren  fcverally  gave  a  fettiemcnt. 

The  cafe  of  Kinver  and  Stove  («)  was  the  ground  of  my 

(a)i.Stra. 678.  opinion  in  Rex  v.  Piddlctrenibide\  for  there   the  Court 

Ante,  F«K«       faid,  '*  a  mill  has  been  held  to  be  %  tenement,  and  why 

144.  pi.  X  4.    ,^  j^^^  ^|..^  ^^  rabbet- warren)  ?     It  is  his  ability  to  pay 

^^  ten  pounds  per  an  um  that  is  the  foundation  of  the 
*'  fettlement ;  and  whether  he  pay  it  for  a  hbufc  for  ha- 
"  bitation,  or  for  a  warren  which  brings  him  in  a  profit, 
"  is  not  material."  In  Rex  r.  Piddietrentbide  we  were 
all  of  0|.inion,  that  the  cafe  of  Rex  v,  Lockeriy  was  at 
lead  doubtful ;  and  as  this  cannot  be  diftineuifned  from 
it,  I  have  no  difficulty  in  faying  it  cannot  be  fupportcd, 
as  being  direflly  contrary  to  the  conftruftion  uniformly 
piit  on  the  flatutc  of  Car.  2.  which  has  turned  on  the 
ability  of  the  pauper.  But  here  the  pauper  came  to  live 
in  a  dwelling  houfe  in  ToipuddUj  and  took,  a  certain  in- 
tcrcil  in  tlie  land,  explained  in  the  caie  to  be  the  per- 
nancy of  the  profits  of  the  land,  to  the  exclufion  of  the 
owner»  to  the  amount  of  more  than  ten  pounds  per  an- 
num ;  which,  1  am  of  opinion,  is  fuiiicient  to  give  him  < 
fe;tlement  in  that  parifh. — Both  orders  confirmed. 

A  parifli  ccrtlfi.  858.  Rex  V.  Inhabhants  of  Darlington^  Trinity  Term^ 
catconlyin-      02,  Ceo.  3.  4.  Term  Rep,  797. — Two  juftices  removed 

?ifi«tcd  maT"  ^'^'''^  ^'^^  ^''^°^^  °^  ^'  -*^'^^«^«  >nd  *ier  fevcn  children 
his  wife,  and'  from  All  SavUs  to  Darlington :  the  feflions  on  appeal 
tiu.fe  children  Confirmed  the  order,  and  ftated  the  following  cafe  :— 
wiioiivewiih  John  Milhuni  the  grandfather  of  the  pauper's  hulband, 
turn;  but  docs  beinjr  a  fettled   inhabitant  of  Darlington  in  the  county 

not  txtcnd  to  •      .  r  rs.       1  •  1  -ri^         f     ^t,   t-     ■         '' 

grand  children.  P^^^^i^e  ot  Durham^  came  uito  the  pariih  of  Au  cents  m 
Cambridge^  under  a  certificate  from  Darlingtcn  dated 
13th  July  1736.  During  his  refidence  there  (aiuor.gll 
other  children)  he  had  a  fon  named  Thomas^  who  li\cd 
in  All  Saints,  as  part  of  his  father's  family,  except  for 
one  year,  during  which  he  lived  as  a  hired  fervant  with 
one  Col^eti  in  All  Saints -^  after  which  fervice  he  returned 
to  his  father;  and  afterwards  married,  and  had  fever«l 
children,  and  (amongft  others)  Ikomas^  the  hufband  of 
the  pauper  Sarah  A/i/burm  which  Ibomas  lived  in 
All  Saints  till  the  time  of  his  death.  The  laft-mcntioned 
Thomas^  when  of  the  age  of  fourteen  years,  was  hired  to 
and  lived  as  a  fervant  with  Mr.  B*ooks  for  the  fpace  of 
three  years  in  All  Saints*  y.  Milburn  the  grandfather, 
..  fome  time  before  the  grandfon's  fervice  with   Br9sh% 

returned  with  his  wife  to  Darlington  \    leaving   behinp 
his  fon  Thomas^  with  Jms  family,  and  amongft  tliem  1  is 

graudioo 
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grandfon  Thomas,    y.  Milhurn  the  grandfather  and  his      Rixv, ' 
wife  died  in  Darlington.     Neither  Sarah  the  pauper  or  Inhabitamts 
cither  of  her  children  has  fince  the  death  of  Thomas  her  or 

hufband  done  any  aft  to  gain  a  fettlement. — Erskin^,  ^^■"''^''•** 
Wilson,  and  Raymond,  in  fupport  of  the  order  of 
feilions.      Two   qneftions  arile  in  this  cafe;    fir^t. 
Whether  a  certificate  extend  to  grand-children  ;    se- 
condly, Whether  if  it  do,  the  certificate  which  wa$ 
granted  to  the  grandfather  of  the  pauper's  hufband  be 
ftill  in  force,  or  were  funifus  officio  on  the  grandfather's 
return  to  Darlington  P     Being  deiired  by  the  Court  to 
confine  themfclves  to  the  firft  queflion,  they  contended 
tliat  the  certificate  extended  to  grand -children.     There 
is  no  doubt  but  that  it  includes  children ;    for  on  the 
birth  of  a  child  the  certificate,  granted  to  the  father, 
attache>  on  hi.ii ;   and  thi^  is  again  communicated  to  his 
child  afterwards.     The  confequence  of  not  extending 
it  to  erand-children  will  be  tliis^  That  as  the  fon  is  pro«> 
teded  by  the  certificate,  he  has  a  right  to  refide  in  tht 
certificated  parilli,  but  his  children  muft,  after  the  age  of 
fcven,  be  fcparatcd  from  him  even  before  they  become 
actually  chargeable,  or  he  himfelf  moil  remove  back 
again  to  the  parifh  granting  the  certificate ;  and  by  thofe 
zneans  the  inconveniences  againft  which  the  certificate 
tL&  meant  to  guard,  will  be  produced.     But  this  point 
does  not  reft  on  reafomni  only;   for  in  Rex  v.  Taunton 
St,  Mary  Magdalen  (a)^  it  was  faid  by  the  only  three  ^^j  Ante,  pagt 
Judges  then  in  court,  after  the  argument,  that  a  certifi-  734.pl.  649. 
cate  extends  to  grand  children.  Dennison,  ya/iice^  faid, 
**  I  fhould  at  prefent  imagine  that  defcendants  are  in- 
**  eluded   as  well  as  imniediate  children:"    Wilmot, 
Jujiiccy  alfo  thought  "  that  the  word  *  family*  took  in 
••  all  defcendants  whatever,  for  that  a  devife  to  children 
•*  lakes  in  grand -children :"  and  Foster,  yufiia^  added, 
«•  In  the  civil  law  *  liberi*  extends  to  grand-children." 
It  is  true,  that  cafe  was  afterwards  decided  upon  another 
poifit,  which  made  it  unneceffary  to  deteitnine  exprefsly 
upon  this ;   but  it  is  to  be  obferved,  that  D£nnison» 
yujliccy  in  delivering  the  fubfequent  opinion  of  the 
Court,  did  not  retradt  what  was  faid  upon  the  former 
occafion   relative  to  the  operation  of  the   certificate. 
Again,  this  Court,  in  giving  their  opinion  in  the  cafe 
ox  Rex  V.  St.  Mary  tVeflport{b)^  proceeded  upon  a  fup-  (*)  Ante,  ptf* 
pofition    that  the   certificate    m  extends    to    grand- 711.  p).  6*7'. 
children.     There  the  grandfon  and  two  great-zrand-  ■"<■  p«s«  7*7* 
children  of  a  certificated  perfon  were  removed  from  P^  ^^ 
Bradford  to  St.  Mery  IVeJiport^  the  certifying  pariih ; 
and  one  of  tiie  grounds  was  tht  jpi^aanqr  oi  one  of  Ae 

L  1  1  a  great- 
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(«)  Ambkr^s 
Rep.  555. 

{h)  Ambler's 
Rep.  681. 


Rix  V,  great-grand-children,  which  would  probably  be  illcgiti- 
Inhauitant»  niatc,  the  woman  being  unmarried:  the  Court ,did  not 
n.  '.?«^  ^».  think  this  a  fufficient  reafon,  bccaufc  (they  faid)  "  ccr- 
**  tincatcd  perlons  could  not  be  removed  till  they  were 
•*  a£tuaily  cliargcabie,  whereas  that  only  made  it  pro- 
*^  bablc  that  flie  would  become  chargeable :"  but  the 
,  very  foundation  of  that  decifion  was,  that  the  ccitiucare 
extended  to  the  grandion  and  great  grand  children  0/ 
the  perfon  originally  certificated  ;  otherwife  the  Court 
would  not  have  reverfed  the  order  of  removal,  by  which 
thofe  perlons  were  fent  back  to  the  certificating  parifhi 
for  there  was  no  pretence  to  fay  that  they  had  acquired 
any  fettlement  in  Bra/iford^  and  the  order  was  reverfed 
only  becaufe  their  refidencc  at  Bradfcrd  was  protected 
by  the  certiiicate.  The  decifion  of  that  cafe  therefore 
mud  neceiiarily  be  wrong,  if  it  (hould  be  now  held  that 
i  certificate  is  confined  to  immediate  children.  In 
fVyihe  V,  Thurljlm  (*),  and  Gale  v.  Bennett  (^),  a  bequcft 
to  children  was  extended  to  grand-children.  Perhaps  the 
reafon  why  there  are  not  more  decifions  upon  this  parr  I 
of  the  certificate-a&  is,  that  after  the  opinion  thrown 
out  by  the  three  Judges  in  the  Taunton  cafe,  it  was  fo 
univ6rfally  confioered  as  a  fettled  point,  not  only  in 
tFeJiminJier- Hall  but  tliroughout  the  kingdom,  that  it 
has  never  fince  been  doubted.  It  has  been  a£bed  upoa 
fince  that  time;  and  therefore  it  will  be  dangerous  now 
to  lay  down  a  different  rule  5  one  of  the  confequenccsot 
which  will  be  the  immediate  removal  of  many  hundred 
perfons,  who  are  rcfiding  in  different  parifhcs  under  an 
idea  that  their  rcfidcnce  is  protected  there  by  certificates 
originally  granted  to  their  rcfpeftive  anceftors. — Lord 
Kin  YON,  Chief  Ju/tlce.  If  this  queflion  were  at  rcil 
either  by  realon  of  decided  cafes,  or  by  the  gcntrai 
opinion  of  JVejlm'inJicr  Hall^  I  fhould  not  oe  inclined  to 
difturb  it  now.  But  I  pcrfe'ftly  well  remember,  that 
when  the  Taunton  cafe  was  argued,  fo  far  from  the  pro- 
fcffion  acquiefcing  in  what  was  thrown  out  by  the  three 
Judges  immediately  after  the  argument,  great  doubrs 
were  entertained  about  it.  And  1  infer  the  very  rcvcrl'e  \ 
of  what  has  been  now  attributed  to  thofe  Judges,  tlia: 
they  afterwards  continued  of  tlie  opinion  which  they 
firil  threw  out ;  for,  having  hinted  a  loofe  opinion  rc- 
fpefling  the  operation  of  the  certificate,  when  they  came 
to  confider  the  cafe  more  maturely,  they  dcfired  not  to 
be  bound  by  what  they  had  faid  upon  that  point  upon 
the  former  occafion,  exprefsly  faying  tliat  it  was  unnc- 
ccilary  for  them  to  enter  into  the  queflion.  In  tliis  afc 
two  queflions  have  been  madci   ifl.  Whether  by  the 

grand- 
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grandfather's  return  to  Darlington  there  was  an  end  to       Rtxv. 
the  certificate?     I  am  ftrongly  inclined  to  think  that ^'"'^■''''^"^* 
That  was  not  an  abandonment.     If  all  the  family  hadp^^j^j^^^^^^ 
indeed  removed  back,  that  would  have  been   an  aban- 
donment;   but  as  his  fon  was  left  behind,  it  was  a  fort 
of  pledge  that  the  certificate  was  not  intended  to  be 
abandoned.     It  is  not  neceflary,  however,  to  determine 
upon  that  point,  becaufc  on  the  other  queftion  I  am 
prepared  to  give  a  decifive  opinion.     And  my  opinion  is 
founded  pn  the  words  and  fair  meaning  of  the  ftatutc 
8.  &  9.  FPlIi.  3.  c.  30.     By  the  words  of  that  aft,   the 
parifh  to  which  the  certificate  is  granted,  is  obliged  to  ^  ^  ^ 

receive  the  certificated  perfon,  *'  together  with  his  or  her  pj,  ^J^. 
**  family.*'  Now  what  is  the  fair  legal  import  of  the 
'Word  **  family?"  It  is  true,  that  in  conftruing  a  will^ 
and  where  it  is  the  intention  of  the  tellaror  that  it  fhali 
extend  beyond  **  the  immediate  children,"  it  may  have 
tliat  operation  ;    but  that  is  not  the  fenfe  in  which  it  is  '     ' 

nfed  in  this  aft.  In  common  parlance,  the  fajmiiy  con- 
fiits  of  thofe  who  live  under  the  fame  roof  with  the 
fater-familias ;  thofe  who  form  (if  1  may  ufe  the  ex- 
preifion)  his  fire-fide.  But  when  they  branch  out,  and 
become  the  heads  of  new  eftablilhments,  they  ceafe  to  be 
part  of  the  father's  family.  I  admit  that  a  certificate  ex- 
tends to  the  fon,  on  account  of  the  pofitive  words  of  the 
aft  of  parliament,  he  being  a  p^rt  of  the  father's 
family  {a)  :  but  when  he  himfelf  becomes  the  head  of  a 
family,  then  the  words  of  the  ftatute,  public  policy,  and 
the  convenience  of  mankind,  require  that  he  fhould  no 
longer  beconfidered  as  part  of  his  father's  family,  or  be 
protefted  by  the  certificate  granted  to  his  father.  I  am 
not  alarmed  at  the  argument,  that  this  tends  to  the  fepa- 
ration  of  children  from  their  parents ;  for  that  is  uluai 
with  perfons  in  that  ftation  or  life,  who,  not  being  able 
to  gain  a  livelihood  at  home,  are  obliged  to  go  abroad 
into  the  world,  either  as  fervants  or  apprentices,  after 
they  have  pafled  the  age  of  nurture.  It  is  as  beneficial 
to  themfelves  as  it  is  to  the  community  tliat  it  fhould  be 
fo;  and  their  parents  themfelves  will,  if  they  judg« 
rightly,  form  the  fame  judgment.  And  this  is  not  a 
Angular  inftance  in  which  children  are  taken  from  their 
parents  ;  for  in  the  cafe  of  parifh -apprentices,  the  chil- 
dren are  put  out  by  the  parifh-officers,  under  the  fuper- 
intendance  of  roagiftrates,  even  without  the  confent  of 
parents.     If  this  point  had  been  before  decided,  as  was 

(a)  See  alfo  Rex  v,   Sherborne,    ante,  page  717.  pi.  6^6.;  and  Rex 
Burr.  S.  C.  i8i«    ante,  page  715.     v.  Bnckinghani,  tb.  314.  afite,pag« 
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:  V.       fuppofed,  I  fhould  have  adhered  to  the  decifion  ;  efpe- 
TAH.TScially  as,  according  to  the   obfcrvation   which  Lor» 
Mansfield  frequently  made  upon  thefe  cafes,  certainty 
lOToie.  j^  cflcntial  for  the  guide  of  the  juftices  of  the  peace,  who 
are  to  carry  thefe  laws  into  execution.     But   1  am  noC 
aware  of  any  authority  againfl  our  opinion  ;  for  i  know 
that  the  Taunton,  cafe  was  not  confidered  as  deciding  the 
point,  that  a  certificate  extends  to  grand-diildrcn  .  and 
t&is  point  was  not  made  in  Rex  v.  St.  Afarj  H'eftpen. 
Giving  full  efFeft  to  the  certificate  as  far  as  the  words  of 
the  aft,  and  the  intention  of  the  l.egiflarurc,  go,  I  think  it 
meets  with  its  boundary  line,  when  it  has  protcftcd  ifac 
aeR«t  family  of  the  certificated  perfon  (^i) ;    that   is,  all  thofe 
>«»7»      who  live  with  the  pater-famihas  \  and  confequcntly  that 
'5«733»  this  grand-child,  who  was  the  fon  of  the  head  of  a  dit 
tinft  family,  was  not  prevented  gaining  a  fettlcment  in 
jfll  Saints    by   hiring    and   fervice. — Bull£R,   Jyjlla* 
This  cafe  gives  rife  to  two  queftions:  First,  \Vhcthcr 
the  certificate  were  at  an  end  by  the  grand-fatlier's  re- 
turning to  Darlington  ?    SECONDLY,    Whether  grand- 
children be  within  the  meaning  of  the  certificate  at  all? 
On  the  firft  point,  I  think  that  the  certificate  was  at  an 
end   by   the  grand -father's   return  ;     it   was    originally 
grantea  to  him.     The  man  to  whom  a    certificate  is 
granted,   }^   the   perfon   whom  the  Legiflaturc   had  in 
view ;  and  being  granted  to  him  according  to  theftatufc, 
it  rightly  includes  his  family ;  but  his  family  arc  *'  thofc 
**  only  who  live  with  him."     And  as  it  happens  in  the 
courfe  of  time  that  feme  of  the  children  fcparate  from 
the  father,  if  the  father  himfelf  return    to    the    parifli 
granting  the  certificate,  I  think  that  the  certificate  is  at 
an  end  as  to  all  of  them.     On  the  fecond  quellion,  I 
pcrfe6>Iy  agiee  with  my  Lord;    and  as  he  has  gone  into 
it  fo  fully,  I  fhould  not  have  added  a  word  to  what  he 
has  faid,  had  it  not  been  thrown  out  in  the  argument, 
that  a  different  opinion  had   prevailed   in   ff'ejlmlnjler' 
Hcilly  as  well  as  in  many  parts  of  the  country.     I  have 
often  heard  it  obferved  by  Lord  Mansfield,  and  by 
other  Judges,  that  it  would  have  been  a  fortunate  thing 
for  the  public,  if  the  Court,   in   deciding  on  fettlcment 
cafes,  had  adhered  to  the  drift  letter  of  the  afts  of  par- 
liament, without  entering  into  fubtle  difquifitions  upon 
the  fubjcft,  which  only  tend  to  perplex  the  generality  of 
mankind.      This   cafe   comes   before   us    without  any 
decifion  upon  the  point  to  controul  our  judgment ;  and 
therefore  it  muft  depend  on  the  meaning  of   the  ieveral 
ftatutes,  which  I  think  is  clear.    The  firft  is  the  8.  i\;  9. 
/f/*/.  3.  c.  30.,  the  obj^ft  of  which  is  itated  in  the  pic- 
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■i%fnWc:    "  Forafmuch  as  many  poor  perfons  chargeable      Kr.xv, 
E4  **  to  the  pari;h,  &c.  where  they  live,  merely,  for  want  of  ^'*"^"^^**^* 
^>«  work,  woulJ  in  any  other  place,  where  fufficient  em-n..,  ,r«,^- 

--        I  1,1  •  •  1         •   ^  »  ,     /•       UAlLlKOTOll# 

.'   ■«  ploymcnt  is  to  be  had,  mamtain  thenifelves  and  fa- 

;  *•  milies  without  being  burthenfome  to  any  parilh,  &c. 

-  -^  but  not  being  able  to  give  fuch  fecurity  as  may  be 

V  *•  cxpefted  upon  their  coming  to  fettle  themfelves  in  any 

_•  "**  other  place,  they  are  for  the  moil  pact  confined  to 

t.    ^  live  in  their  own  pari.Tics,  and  not  permitted  to  inhabit 

•*  elfewhere,  though  their  labour  is  wanted  in  mmy  other 

places,   where  the   increafe  of  manufactures   would  • 

employ  more  hands,"  &c.  Therefore'it  was  intended 
--  that  if  a  perfon,  who  from  his  education  orhibits  of  life 
-^  could  not  get  a  comfortable  fubfifteiice  in  the  parifh 
.^  where  he  was  fettled,  thought  he  could  fupport  liimfelf 
^    elfewhere,  he  fhould  b^  enabled,  tq  go  into  fuch  other 

{>arifh,  where  he  could  procure  a  fubfiftence  by  his 
abour,  &c.  The  ftatute  then  goes  on  to  enaft,  tJiat  the 
7  parilh  to  which  the  certificate  Ihall  be  granted,  '*  fhall  be 
^  **  obliged  to  receive  and  provide  for  the  perfon  men- 
^  **  tioned  in  the  certificate,  together  wth  his  or  her  fum'flyy 
**  till  they  fhall  be  chargeable  ;  and  then  it  Ihall  be  law- 
^  '"  ful  for  any  fuch  perfon,  and  his  or  her  children^  though 
.^     **  born  in  that  parifh,  not  having  otherwije  acquired  a  legal   . 

**  fettlement  there,  to  be  removed  to  the  parifh  from 
r  "  whence  fuch  certificate  was  brought."  This  aft  is 
then  confined  to  the  perfon  to  whom  the  certificate  is 
granted,  *'  together  with  thofe  who  refide  with  him  ;** 
the  words  are,  **  together  with  his  family;'*  namely, 
thofe  •*  who  conftitutc  a  part  of  his  family  at  the  time 
**  of  the  removal  "  Then,  under  this  aft  of  parlia- 
ment, could  the  certificated  man  himfelf  have  gamed  a 
fettlement  in  the  certificated  parifh  ?  I  think  he  might; 
for  the  ftatute  fays,  that  when  he  is  chargeable,  he  may 
be  removed,  "  not  having  otherwife  acquired  a  legal 
**  fettlement  there ;"  which  necefTarily  implies  that  nc 
might  have  gained  a  fettlement  in  that  parifh,  notwith- 
flanding  the  certificate.  And  fo  the  law  ftood  till. the 
palling  of  a  fuhfequent  aft,  9.  &  10.  IVilL  3.  c.  11. ;  by 
-which  it  is  enaftcd,  **  that  no  perfon;  who  fhall  come 
*•  into  any  parilh  with  a  certificate,  fhall  be  adjudged  by 
**  any  aft  whatfocver  to  have  procured  a  legal  fettlement 
•*  in  fuch  parilh,  unlefs  he  fhall  take  a  leafe  of  a  tene- 
«*  ment  of  the  value  of  loL  per  annum^  or  fhall  execute 
**  fome  annual  office  in  the  parilh,  &c."  But  in  this 
aft  there  is  not  a  word  about  the  family  of  a  certificated 
perfon  ;  and  it  is  t  eiefore  competent  to  the  children  to 
gain  a  fettlement  ti.cre  by  any  of  the  means  by  which 
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I «.      he  could  acq^aire  a  fettlement  before.     But  (I  think)  the 

iTAVTstrue  dittinAion  is,  that  fo  long  as  the  children  of  a  cer- 

^    Qn  tificated  perfon  continue  a  part  of  his'  family,  they  cannot 

'"^''gain  a  ietclemeht  there;    that  \%f  they  cannot  gain  a 

derivative  fettlement  through  him.     And  this  is  very 

much  confirmed  by  the  ftatute  12.  jfmn.  flat.  i.  c.  itL 

f.  2.  which,  after  reciting  the  burthens  brought  on  oer> 

tifioated  parilhcs  by  the  fervants  and  apprentices  of  crr- 

'tificated  perl&ns  acquiring  frttlements  there^  cnafts>  that 

no  apprentice  bound  to,  or  fervant  hired  by,  and  fcrving 

with,  a  certificated  perton,  (hall  tbereh^.Jhie  adjudged  to 

have  any  fettlement:  m  fuch  parifli.    Now  if  the  relatives 

of  a  certificated  perfon  were  included   in   the  fiatute 

'    ^.  &  10.  fVilL  3.  the  ftatute  oi  Amu  was  nugatory.    But, 

inafmuch  as  the  former  aA  did  not  extend  to  apprentices 

and  fervants^  it  was  thought  neceflary.  to  add  this  claufe 

in  the  12.  Antu  c.  18.  to  prevent  their  gaining  fcttlements 

in  the  certificated  parim.    Therefore,  conndenng  this 

Sueftion'on  all  thefe  ads  together,  it  feems  penedlir 
lean  But  two  coniiderations  have  been  urged  to  the 
Court,  as  probably  produfiive  of  mifcbievous  con&> 
-  quences  from  this  conftrudion  of  the  fiatutes.  Firft,  it 
h  faid,  that  the  children  of  a  ceirtificated  perfon  will  be 
liable  to  be  removed,  as  being  likely  to  become  char)^ 
able:  whereas,  according  to  the  prefent  underflandiif 
of  the  aft,  they  cannot  be  removed  till  they  are  adually 
chargeable.  But  that  muft  be  qualified  in  the  wav  1  have 
already  mentioned.  For  I  confider  it  thus,  •*  tnat  you 
"  cannot  remove  the  fon  of  a  ccrt.ficatcd  perfon,  woilc 
*^  he  remains  a  part  of  his  father's  family,  until  he  be- 
comes *a£lually  chargeable:  but  when  he  has  quitted 
his  father's  family,  and  is  domiciled  elfewbere,  he  may 
"  be  removed,  as  any  indifferent  perfon."  The  fecond 
inconvenien'^e  is,  that  perfons  in  the  fame  fituation  with 
thcfe  paupers  will  be  removed,  and  thereby  many  of  the 
onifcbiefs  againfl  which  the  certificate  adt  meant  to 
guard,  will  happen:  but  that  argument  only  applies  to 
cafes  where  si  certificate  has  been  granted.  Whereas  if 
the  certificate  aft  were  to  extend  to  the  grand-children, 
and  the  remote  dcfcendanis  of  a  certificated  perfon,  x^Cit 
confequcncc  would  be,  that  no  ceitificates  would  be 
granted  at  all;  which  would  be  much  more  injurious  to 
the  public  ;  for  the  rcluftance  which  at  prefent  prevails 
in  different  parts  of  the  country  againft  granting  certifi- 
cates would  be  greatly  increaieu  ;  and  thus  the  object  of 
the  certificate  aft  would  be  totally  fruftratcd. — Grose, 
Juftice.  Upon  the  firft  qucftion,  Whether  or  not  this 
certificate  were  abandoned  r   1  wilh  to  be  underftood  as 

not 
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not  giving  any  opinion :  it  is  a  nice  queftion,  and  before  R««  »• 
I  determine  upon  it,  1  fhould  wilh  to  have  it  argued.  l^-AinANTt 
JJat  in  this  cafe  it  is  unncceflary  to  confider  it.  With  DA«tiwctoii. 
regard  to  the  other  queftion,  Whettier  it  were  the  in- 
tention of  the  Legiflature  to  include  grand-children  ia 
the.  certificate  ?  1  have  no  doubt.  Without  repeating  all 
the  reafoas  given  by  my  brethren,  I  will  only  fay,  that  £ 
am  clearly  of  the  fame  opinion  with  them  ;  and  on  this 
Ihort  ground.  The  word  *'  family"  is  ufcd  in  the  firft 
part  of  the  ad ;  and  therefore  the  operation  of  the  cer- 
tificate muft  be  confined  to  the  family  of  the  *perfon 
certificated.  But  grand-children  are  not,  properly  fpcak- 
ing,  of  tlie  family  of  the  grand-father,  but  of  his  fon  ; 
for  when  the  fon  becomes  the  head  of  a  new  branchy 
and  has  children  of  his  own,  he  ceafes  to  be  part  of  his 
father's  family ;  and  his  children  then  form  a  part  of  his 
own  family.  And  that  this  was  the  intention  of  the 
Legiflature,  alfo  appears  from  the  word  *'  children'*  in 
.the* latter  part  of  the  fame  feftion,  where  it  is  ufed  as 
fynonymous  with  *'  family."  It  has  however  been  ob- 
-  jeded,  that  by  this  conftruftion  of  the  aft  the  grand- 
children will  be  removed  from  their  parents  after  the  age 
of  nurture;  to  which  my  anfwer  is,  that  whenever  fuch 
a  removal  is  in  contemplation,  the  father  of  thofc  chil- 
dren may  himfelf  apply  for  another  certificate  for  him, 
which  will  include  his  family. — Both  orders  quaOied. 

859.  Rex  V,  Inhabhnnts  of  Eajl  Shcfford^  Trinity  Term^  Service  for  tWr. 
32.  Geo.  3.  4.  Term  Rep,  804. — Two  juftices   removed  teen  weeks  dif. 
jfobn  Mills  and  Phctbe  his  wife  from  Eujl  Shefford  in  the  P«»^^<*  ^^'^^^J 
county  of  Berks  to  If^elford  in  the  fame  county.     The  ^'"^^^f^'^^'^'Xl^^^^ 
feflions  on  appeal  quafhed  the  order,  and  ftated  the  fol-  without T/i^ 
lowing  cafe: — The  pauper  was  hired  by  one  Stephen  Birch  w«s  brought 
of  Welford  to  ferve  him  from  ATichaelmas   1/90  to  the  h«ck  by  a  juC 
Michaelmas  following,  at  four  guineas  wages.     He  accor-  ^*^***  ^V^^h 
dingly  went  to  his  mafter's  on  the  day  appointed,  and  toliavr*  de- 
continued  there  eight  weeks,  when  he  ran  away,  and  duaion  made 
was   abfent   for  tliirteen  weeks,  during  which  time  he  out  of  his  w»gei 
worked  with  and  received  wages  from  another  pcrfbn,  ^o*"  ^*^**  ^**"*- 
5.  Birch  then  apprehended  him  by  a  warrant ;    but  in 
his  way  to  a  juilicc  alked  him,  whether  he  would  come 
back  to  his  place  or  go  to  prifon ;  and  if  he  would  come 
back  and  go  on  in  his  place  as  he  ought  to  do,  he  might. 
The  pauper  faid^  he  would,  come  back:    and  his  matter-      ^ 
alked  him  then,  what  he:  fhouW  be  willing  to  abate  for 
the  time  he  had  been  abfent.      The  pauper  faid,  he 
thought  one  fliilling  a-week  would  not  hurt  him,  which 
was^  agreed  to  \   s^ud  th^  pauper  returned  into  his  fervice, 

and 
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Rix  r-      him  to  complete  the  fcrvicc  under  the  old  contraft.— 
L^HABiTAUTt  BuLLKR,   Ju/ticc,   znd  Grose,    Ju/fice,  of    the    lane 
SasrioKD.    ®P^"'0"' — Order  of  fcflions  qualhed. 

A  fettlement  86o.  Rex   V,  Inhabitants  of  lyhittlefea^    Trhiity  Tam^ 

was  wined  j^.  Geo.  3.  4,  Term  Rep.  807. — fV.  Sareil  his  wife  and 
by  feeing  Jq,^  ^^j.^  .removed  from  Crowland  in  the  parts  of  Hsl- 
i^^S'er  /fl«^  in  /  incolnjhire  to  Whhtlefea  in  Cam^i  id^ejhire.  On 
f  r  the  pariOi ;  appeal  the  Order  of  juilices  was  quafhed,  fubjcfl  to  the 
ir  hein^  fUted  opmion  of  this  Court  on  the  following  cafe  : — The  paa- 
ihat  the  pauper  per /i^  Stfr^// for  twelve  ycars  and  upwards  prior  to  and 
lT^1^\xt  immediately  before  his  removal  to  IVhHtUfea  rcfidcdia 
court.lcci;  ^x\^CroiJuland\  before  which  time  he  was  legally  fettled  in 
tiatitwjsan  MTjittlefea.  During  his  refidence  at  Gowlavd  he  was 
offi=eoi  great    legally  chofcn  an  hog-ringer  for  the  parifh  of  Cretvla-J 

TrvkMbVe*''**    ^^^  ^"^  ^^^^  *^  ^  ^^"'^^  '^^  ^^^  ^^^  manor  of  Ctou*hrJ; 

iiie  niriau  ^^  ^^^  prefented  by  the  jury  for  the  faid  office,  and  was 
fworn  therein,  and  paid  four  pence  for  the  oath  ;  and  hf 
ferved  fuch  office  two  years  on  his  own  account.  Th: 
duty  of  fuch  office  is  to  attend  the  open  commons,  to  fe 
that  all  hogs  turned  thereupon  were  rung,  and  fuch  hop 
as  were  not  rung  it  was  the  duty  of  his  office  to  take  to 
the  pound,  which  he  frequently  did  ;  and  he  always  re- 
ceived one  penny  for  impounding,  and  fix- pence  for 
ringing  each  hog.  The  appointment  to  fuch  office  iscf 
great  antiquity,  and  ferviceable  to  the  inhabitants  of  the 
parifh  ofJ7rowland,  Durin-^  the  pauper's  refidence  at 
Craiv/ana^ie  rented  a  houfe  there  of  one  ^^f./am,  at  the 
yearly  rent  of  eight  guineas,  for  which  he  was  to  pav, 
and  did  pay,  all  taxes  and  rates,  &c.  The  cafe  then  fct 
forth  eviJence  relnefting  the  pauper's  paying  the  tax^, 
^c.  but  it  did  not  fatisfaftorily  appear  whether  or  not 
he  was  rated. — Bowkr  and  DAfxcLY,  in  fupportof thf 
order  of  fclfions,  were  flopped  by  the  Court. — Er?kin'f, 
Chambre,  and  Balguy,  contra.  The  place  of  an  ho^ 
ringer  is  not  an  office  known  to  the  common  law:  t 
is  in  its  nature  a  private  employment;  and  its  dutvrs 
merely  to  take  care  that  the  hogs  do  not  go  on  t!i:r  com- 
mons nnrnng.  It  is  like  the  employment  of  a  fh'jplicrd, 
whofe  dutv  it  mav  be  to  take  care  of  fl)c  fhecp  of  niapir 
individuals. in  the  parilh.  But  even  if  it  can  be  cai!:: 
an  office,   it  is  not  a  public  office  within  t!ic  ac>  of  pr- 

(«>  3.  wil.  3.  liamentf^j.     In  all  the  cafes  in  whicli  a  fct»^ljmcnt  h:is 

c.  II.  f.  6.  been  gained  by  ferving  an  office,  there  has  been  a  public 
duty  annexed  to  it:  whereas  this  is  of  a  private  nature. 
And  though  it  is  ftated  in  the  cafe  to  be  an  office  of  greit 
antiquity   in   tbe  parilh,  it  mull  have  originated  in  i 
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byc-Iaw,  made  at  the  court-Icet  by  thofc  iadivicluals  who       R«x  v- 
had  a  right  of  common.     In  i.  Ko.  ^^r.  541.  L.  X.  pi.  6.  l»HABjTAKTt 
it  is  faid,  that  a  perfon  cannot  be  amerced  at  the  lect  for  ^^^ 
furcharging  a  common ;  and  the  reafon  given  is,  bccaufe 
it  concerns  private  interefts,  and  not  thofc  of  the  pubhc. 
So  that  for  whatever    length  of  time  this  office  raaj 
have  cxided,  as  it  merely  concerns  the  intercfts  of  indi- 
viduals, it  is  a  private  and  not  a  public  office. — Lord    . 
Kenyon",  Chief  Juflice,     It  is  ftatcd  in  the  cafe,  that  this    • 
is  an  annual  office  of  great  antiquity,  and  fcrviccabte  ta 
the  parilh  at  large;   and  that  there  is  an  oath  of  office. . 
Therefore  it  feems  to  me,  that  it  is  a  public  and  annual 
office  within   the  meaning  of  the   aft   of  parliament. 
Every  employment  in  a  parifli  is  not  indeed  equal  tof 
rxprefs  notice,  though  it  be  a  matter  of  notoriety  to  the 
parifh.     It  was  once  made  a  queftion,  whether  (hoeing 
the  horfes  of  the  Lord  of  the  manor  was  not  equal  to 
notice ;   but  it  was  determined  not  to  be  equivalent.     If      ^ 
this  perfon  had  been  hog-ringer  to  certain  individuals 
only,  he  would  not  thereby  have  gained  a  fettlemeht:* 
but  he  was  not  merely  an  officer  of  A.  B.  or  C,  but  of 
all  the  inhabitants  of  the  pari(h.     It  has  been  Iveld,  that  a 
tithingman  (fl),  a  borfliolder  (^),  an  aletafter  (r),   or  a 
hay  ward,  may  gain  a  fettlement  by  ferving  either  of. 
thofe  offices  :  and  tlie  latter,  whofe  duty  it  is  merely  to 
take  care  of  the  fences  within  his  diftria,  cannot  be  dif- 
tinguifhed  from  this  cafe. — Order  of  feffions  confirmed. 

* 

(4)  Benlifcomb  v.  Samford  Peve«        (c)   Rex  v.  Whitchurch,    antei 
Jtl,  ante,  page  184.  pi.  £93.  page  194.  pi.  3C0. 

(A)    Wingham  9,  Sellinge,  ante, 
p)ge  189*  pi.  198. 
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